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INTRODUCTION 

Class counsel claims a lodestar of $3.9 million in this lightly litigated case of 111 docket 

entries in five years before the case settled. Yet they request attorneys’ fees of over $16.5 million—a 

multiplier of 4.2 that will result in payment of thousands of dollars per hour of work for some of 

these attorneys.  

As this Court has previously noted, the Second Circuit “encourage[s] the practice of 

requiring documentation of hours as a ‘cross check’ on the reasonableness of the requested 

percentage.” In re Wachovia Preferred Secs. & Bond/Notes Litig., 2011 U.S. Dist. LEXIS 155622 

(S.D.N.Y. Dec. 30, 2011) (quoting Goldberger v. Integrated Res., Inc., 209 F.3d 43, 50 (2d Cir. 2000)).  “As 

a rule, ‘post-Goldberger courts . . . have generally refused multipliers as high as 2.03.’” In re Merrill 

Lynch & Co. Research Reports Sec. Litig., 2007 WL 313474, 2007 U.S. Dist. LEXIS 9450, at *75-*77 

(S.D.N.Y. Jan. 31, 2007) (quoting In re Twinlab Corp. Sec. Litig., 187 F. Supp. 2d 80, 87 (E.D.N.Y. 

2002)). Thus, for example, this Court has previously rejected a 3.3 multiplier, even when it would 

have resulted in a fee of only 17.5 percent of the settlement fund in a much more successful 

settlement. Wachovia, supra. Class counsel’s fee brief seeking 24.5 percent and a 4.2 multiplier does 

not cite, much less distinguish Wachovia. Having achieved less success than the Wachovia attorneys, 

who won a settlement twice as large, they surely are not entitled to a larger multiplier than the 

Wachovia class counsel are. 

Class counsel argues that the risk they undertook entitles them to a multiplier. Petri 

agrees—but the multiplier should be reduced to a level reflecting the actual level of risk in a PSLRA 

case, where the discovery stay protects class counsel from investing in discovery expenses until it 

knows it has survived a motion to dismiss, and the overwhelming majority of cases that survive a 

motion to dismiss settle and pay counsel at least full lodestar. That means a multiplier of well under 

two. Thus shareholder Ms. Julia Petri objects to the excessive fee request. 
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Ms. Petri also objects to the degree to which this settlement prejudices current individual 

buy-and-hold shareholders of Wyeth and Wyeth’s successor at the expense of large institutional 

shareholders. The settlement freezes out many individual shareholder class members—some of 

whom might not be frozen out if the fee request is reduced. That means a current shareholder like 

Ms. Petri could be a victim as many as three times: she is injured to the extent her purchases were 

inflated by fraud on the market; she is possibly precluded from recovery in this settlement if the 

claims administrator decides her claim is too small; and the funds to pay class members and a 

possibly excessive fee request are coming out of the corporate treasury, and thus reduce the value 

of her current shares. Though the PSLRA constrains who make act as class representative, it does 

not end the requirement that a class representative is an adequate representative for all members of 

the class under Rule 23(a)(4). 15 U.S.C. § 78u-4(a)(3)(B)(iii)(I)(cc). It is reversible error to approve a 

settlement where the class representative has negotiated relief that prejudices unrepresented 

uncertified subclasses under the guise of a settlement for a single class. In re Literary Works, 654 F.3d 

242 (2d Cir. 2012).  

I. Ms. Petri is a class member. 

Julia Petri is a class member who purchased shares during the relevant period. See the 

attached Declaration of Julia Winkler Petri and its attached exhibit. She is thus a class member.1 She 

objects to the fee request and to any allocation that would entirely freeze her out of her pro rata 

share of the settlement. She asks to be heard at the fairness hearing through her pro bono counsel, 

Theodore H. Frank of the non-profit Center for Class Action Fairness. Ms. Petri joins the 

objection of any other class member that is not inconsistent with her objection. She reserves the 

right to cross-examine any witnesses introduced at the fairness hearing. 

                                                
1 There should be no dispute that a shareholder who reinvests dividends (instead of keeping 

the cash for herself) is a purchaser of securities and thus a class member. E.g., Alpern v. UtiliCorp 
United, Inc., 84 F.3d 1525, 1540 (8th Cir. 1996); In re Mut. Funds Inv. Litig., 384 F. Supp. 2d 845, 855 
(D. Md. 2005).   

Case 1:07-cv-10329-RJS   Document 128    Filed 01/25/13   Page 8 of 24



Petri Objection  
Case No: 1:07-cv-10329-RJS 3 

II. A court owes a fiduciary duty to unnamed class members.  

A “district court ha[s] a fiduciary responsibility to the silent class members.” Grant v. 

Bethlehem Steel Corp., 823 F.2d 20, 23 (2d Cir. 1987). “Because class actions are rife with potential 

conflicts of interest between class counsel and class members, district judges presiding over such 

actions are expected to give careful scrutiny to the terms of proposed settlements in order to make 

sure that class counsel are behaving as honest fiduciaries for the class as a whole.” Mirfasihi v. Fleet 

Mortgage Corp., 356 F.3d 781, 785 (7th Cir. 2004). “Both the class representative and the courts have 

a duty to protect the interests of absent class members.” Silber v. Mabon, 957 F.2d 697, 701 (9th Cir. 

1992). “The concern is not necessarily in isolating instances of major abuse, but rather is for those 

situations short of actual abuse, in which the client’s interests are somewhat encroached upon by 

the attorney’s interests.” In re Agent Orange Prods. Liab. Litig., 818 F.2d 216, 224 (2d Cir. 1987) 

(internal citation omitted) (vacating fee). 

III. A 4.2 multiplier is excessive after Goldberger and Perdue v. Kenny A—especially 
given the low risk of PSLRA cases. 

Class counsel concedes that Goldberger emphasizes the need for a lodestar cross-check to 

determine the reasonableness of the percentage. Dkt. 117 at 16 (citing Goldberger, 209 F.3d at 50). 

Accord Victor v. Argent Classic Convertible Arbitrage Fund L.P., 623 F.3d 82, 88 (2d Cir. 2010); McDaniel 

v. County of Schenectady, 595 F.3d 411, 421 (2d Cir. 2010).  

This Court has recently explained in detail why a fee request for 17.5% of a settlement fund 

is inappropriate when it results in a 3.3 multiplier. In re Wachovia Preferred Secs. & Bond/Notes Litig., 

2011 U.S. Dist. LEXIS 155622 (S.D.N.Y. Dec. 30, 2011). Surely the same is true for a fee request of 

24.5% of a settlement fund when it results in a 4.2 multiplier.2 Accord, e.g., In re Twinlab Corp. Sec. 
                                                

2 As an aside, Petri notes that class counsel’s request does not accurately report the 
percentage under the PSLRA. Under 15 U.S.C. § 78u-4(a)(6), “Total attorneys’ fees and expenses 
awarded by the court to counsel for the plaintiff class shall not exceed a reasonable percentage of 
the amount of any damages and prejudgment interest actually paid to the class” (emphasis added). 
But class counsel’s memorandum nowhere reports this percentage, instead (a) failing to include 
expenses of close to 1% in the numerator; and (b) failing to exclude money paid from the 
settlement fund to the settlement administrator and other third parties (but not “actually paid to the 

Case 1:07-cv-10329-RJS   Document 128    Filed 01/25/13   Page 9 of 24



Petri Objection  
Case No: 1:07-cv-10329-RJS 4 

Litig., 187 F. Supp. 2d 80, 85 (E.D.N.Y. 2002) (rejecting 3.5 multiplier as “inconsistent” with 

Goldberger; awarding 1.3 multiplier for 12% share of $26.5 million settlement); In re Merrill Lynch & 

Co. Research Reports Sec. Litig., 2007 WL 313474, 2007 U.S. Dist. LEXIS 9450, at *75-*77 (S.D.N.Y. 

Jan. 31, 2007) (“an award that equates to a multiplier of 2.43 of the lodestar is excessive”) (citing 

cases). Cf. also, e.g., In re Merrill Lynch Tyco Research Sec. Litig., 249 F.R.D. 124, 143 (S.D.N.Y. 2008) 

(“counsel’s fee request must be reduced in order to provide a fair and reasonable fee that translates 

to a multiplier that is not markedly greater than twice counsels’ lodestar and an aggregate hourly 

wage that is less than $1,000.”). Thus, “[a]s a rule, ‘post-Goldberger courts . . . have generally refused 

multipliers as high as 2.03.’” Merrill Lynch Research Reports, 2007 WL 313474, 2007 U.S. Dist. LEXIS 

9450, at *75-*77 (quoting Twinlab, 187 F. Supp. 2d at 87. At a minimum, therefore, the fee request 

should be cut in half. But even this would overcompensate class counsel under Goldberger and under 

recent Supreme Court precedent. 

Class counsel justifies the 4.2 multiplier by alleging they undertook significant risk in 

engaging in PSLRA litigation. This is wrong. Though class counsel relies heavily on Goldberger in 

their brief, they unsurprisingly neglect to quote the following passage of direct relevance to this 

request: 

But the principal analytical flaw in counsel’s argument lies in their 
assumption that there is a substantial contingency risk in every common 
fund case. We harbor some doubt that this assumption is justified in cases 
such as this. At least one empirical study has concluded that “there appears 
to be no appreciable risk of non-recovery” in securities class actions, because 
“virtually all cases are settled.” Janet Cooper Alexander, Do the Merits Matter? 
A Study of Settlements in Securities Class Actions, 43 Stan. L. Rev. 497, 578 
(1991). Anecdotal evidence tends to confirm this conclusion. Indeed, Mr. 

                                                                                                                                                       
class”). Indeed, one searches in class counsel’s papers in vain for any report of the amount that will 
be “actually paid to the class” in the settlement; class counsel’s only mention of subsection (a)(6) 
artfully avoids using that phrase in quoting it. Because (in the absence of an unprecedentedly high 
bill from the settlement administrator) the relevant constraint to class counsel’s fee request in this 
case is the lodestar multiplier, to simplify the Court’s analysis Petri will assume arguendo that the 
24.5% figure is correct, rather than an illegal underestimate requiring additional scrutiny. 
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Weiss and his partner William S. Lerach of the Milberg firm have stated that 
losses in these cases are “few and far between,” and that they achieve “a 
significant settlement although not always a big legal fee, in 90% of the cases 
we file.” In re Quantum Health Resources, Inc. Sec. Litig., 962 F. Supp. 1254, 1258 
(C.D. Cal. 1997) (internal quotation marks and citations omitted). Of course, 
we are not suggesting that compensation for risk is never permitted, merely 
that it is not - under either the percentage or lodestar methods - an 
appropriate starting assumption. Even where there is some contingency risk 
but recovery remains virtually certain, we question whether a fully informed 
group of plaintiffs able to negotiate collectively would routinely agree to pay 
their lawyers a fee of 25% of a multi-million dollar settlement.  

Goldberger, 209 F.3d at 52; accord In re KeySpan Corp. Sec. Litig., CV 2001-5852 (ARR) (MDG), 2005 

WL 3093399, 2005 U.S. Dist. LEXIS 29068, at *17-*19 (E.D.N.Y. Aug. 25, 2005) (noting that even 

after PSLRA, “the settlement rate of cases between 1998 and 2001 ranged between 73.6% to 78.6% 

and less than 1% of cases were tried”). Goldberger expressed concern that “attorneys in these cases 

are routinely overcompensated for such things as contingency risk.” 209 F.3d at 57. Class counsel’s 

own statistics—and citations to cases awarding large multiples—prove that this is true. 

Class counsel argues that “32% of the cases that reached the point of a motion to dismiss 

were dismissed in defendants’ favor.” Dkt. 117 at 2. But that just means that 68% are resolved in 

plaintiffs’ favor. If that 68% figure were entirely accurate without modification, then, if securities 

class action firms were limited to a multiplier of 1.5, an average securities class action firm could 

expect to receive more than its lodestar on average, even though it lost 32% of its cases. Anything 

more than 1.5 would be windfall. And plaintiffs’ figure omits the cases that are settled before a 

motion to dismiss is decided (though it also omits the occasional case where defendants prevail on 

the merits after losing a motion to dismiss). 

Class counsel’s figure comes from the Cornerstone 2011 annual report on securities 

litigation, which was submitted as Exhibit 1 in Dkt. 118.3 In that report, Cornerstone Research 

                                                
3 The report is also available at 

http://securities.stanford.edu/clearinghouse_research/2011_YIR/Cornerstone_Research_Filings_2
011_YIR.pdf.   
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studied all PSLRA cases resolved between 1996 and 2011. The sample of 2,415 resolved cases 

excluded cases involving IPO allocation, filings over analysts, and filings against mutual funds.  

Of those 2,415 resolved cases, 217 were voluntarily dismissed. Of the remaining 2,198 

PSLRA cases, 764 were resolved on a motion to dismiss; 188 were resolved on summary judgment; 

and 1246 were settled (390 before the motion to dismiss was decided). Thus, of securities 

complaints brought and not voluntarily dismissed, 56.7% settled. That corresponds to a 1.76 risk 

multiplier. 

But the risk calculus changes dramatically once a case survives a motion to dismiss. Of the 

1,044 PSLRA cases where a district court denied a motion to dismiss, 856 settled. That is 82.0% of 

such cases, and corresponds to a 1.22 risk multiplier.4 

This second figure is important, because the vast majority of commitment of legal time is 

made after a motion to dismiss is denied. PSLRA litigation has a unique feature: the discovery stay. 

Discovery does not begin until a motion to dismiss is denied. Before the motion to dismiss, the 

legal expenses consist of the relatively small pre-complaint investigation, drafting of a complaint, 

litigation over lead counsel selection, and briefing and arguing the motion to dismiss. The much 

greater expense of reviewing documents, preparing for and taking depositions, and litigating 

discovery disputes, class certification, and motions for summary judgment, comes only after the 

hurdle of surviving the motion to dismiss, the riskiest part of a PSLRA case.  

Moreover, the results of securities litigation aren’t completely random. Class counsel has 

some sense which cases are likelier to succeed than others—and can invest more lodestar time in 

                                                
4 And even these statistics overstate the risk in two ways. First, the statistics are artificially 

biased because they include cases filed in 2010 and 2011 and quickly dismissed. Most of those 
pending cases—not included in the statistics because they are not yet resolved—will eventually 
settle. The longer a case lasts, the more likely it is to settle. Second, Second Circuit law is relatively 
favorable for PSLRA cases. While 82.0% of cases nationwide settle after a motion to dismiss is 
denied, Second Circuit cases are about 10% less likely (16.3% vs. 18.0%) to be disposed of 
unfavorably after a motion to dismiss is denied. 169 out of 202 cases in the Second Circuit (or 
83.7%) settled after a motion to dismiss is denied. That corresponds to a risk multiplier of 1.195. 
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the cases more likely to result in settlement. An analogy from a different type of risk strategy is 

apropos. In blackjack, a card counter can make money because she varies her bets as she keeps 

track of the cards that have been played. If the remaining playable deck is filled with low cards, she 

knows her odds are worse, and she bets less money or leaves the table; but if the remaining playable 

deck is filled with high cards and aces, she know that the odds are in her favor and should make 

larger bets. Similarly, any hedge-fund manager will describe her portfolio of risky investments, and 

tell you that she invests more money on the investments that are most likely to pay off. Cf. generally 

J.L. Kelly, Jr., A New Interpretation of Information Rate, 35 Bell System Tech. J. 917 (1956) 

(mathematical formulation of this optimization principle, the “Kelly criterion”). 

Thanks to the discovery stay, it is easy for PSLRA attorneys to act like hedge-fund managers 

or like card-counters in blackjack. The motion to dismiss is risky, but the plaintiffs’ attorneys can 

devote relatively small bets and investments to the early part of the case. If they lose the motion to 

dismiss, the loss is pretty small. But once they survive the motion to dismiss, the odds are better 

than 4:1 in their favor on average, and they can load up the lodestar with as much discovery as the 

other side will tolerate. Moreover, plaintiffs’ attorneys can pick and choose which cases to put 

resources into, and will naturally choose the cases that are more likely to have a large settlement—

just like a blackjack player will double down on an 11, but not on a 12. Thus, it is very rare for 

PSLRA attorneys to devote tens of thousands of hours to a case and be unable to settle for an 

amount that pays their lodestar in full. The decision to invest an hour of an attorney’s time is made 

on an ongoing basis as the case continues—and the decision to invest time is considerably less risky 

after a motion to dismiss is resolved favorably than before. If class counsel is required to disclose 

how much lodestar they spend on securities cases before a motion to dismiss is decided and how 

much lodestar is spent after a motion to dismiss was denied, the Court will see a stark difference: in 

most cases settled after a motion to dismiss is resolved favorably, most of the hours in the case will 

have been devoted well after most of the risk of not settling had passed. 
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Furthermore, since most of the class counsel’s precedent, the Supreme Court has spoken 

out against the use of multipliers; the law has a “strong presumption that the lodestar is sufficient” 

without an enhancement multiplier. Perdue v. Kenny A., 130 S. Ct. 1662, 1669 (2010). A lodestar 

enhancement is justified only in “rare and exceptional” circumstances where “specific evidence” 

demonstrates that an unenhanced “lodestar fee would not have been adequate to attract competent 

counsel.” Id. at 1673. “[T]he burden of proving that an enhancement is necessary must be borne by 

the fee applicant.” Id. Kenny A’s limitation on enhancements was made in the context of 

interpreting 42 U.S.C. § 1988’s language of “reasonable” fee awards, but there’s little justification for 

claiming that “reasonable” in § 1988 means something different than “reasonable” in class actions 

made under Fed. R. Civ. P. 23(h). See, e.g., Gonzalez v. S. Wine & Spirits of Am., Inc., No. 11-cv-5849, 

2012 U.S. Dist. LEXIS 46401, at *12-*16 (C.D. Cal. Mar. 29, 2012) (citing Kenny A and denying 

enhancement multiplier of 1.5); Weeks v. Kellogg Co., No. 09-cv-8102, 2011 U.S. Dist. LEXIS 155472, 

at *129-*135 & n.157 (C.D. Cal. Nov. 23, 2011) (citing Kenny A and finding “little basis for an 

application of a multiplier” when calculating lodestar cross-check).  

But class counsel provides no “specific evidence” that a 4.2 multiplier (or even a 2.0 

multiplier) is necessary to create the adequate incentive. Such a large multiplier plainly is not 

“necessary.” First, we know from history that a multiplier is unnecessary to attract class counsel in 

cases like this one, because we know that when district courts put class counsel status up for 

competitive bid, they can increase class recovery to over 90% of the common fund—which would 

translate to a fee over 60% lower than the request here. E.g., In re Auction Houses Antitrust Litigation, 

197 F.R.D. 71 (S.D.N.Y. 2000); In re Amino Acid Lysine Antitrust Litig., 918 F. Supp 1190 (N.D. Ill. 

1996) (winning bid agreed to sliding scale with $3.5 million cap in case that eventually settled for 

over $40 million). While it is unclear whether the PSLRA permits auction mechanisms in selecting 

lead counsel, there is no reason not to bind class counsel to the results that the marketplace would 

have produced. Imagine a world where class counsel spends five times as many hours on cases 

where the motion to dismiss is denied than on cases where the court does not deny the motion to 
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dismiss. (Were class counsel willing to open its books on the question, we would almost certainly 

see that the ratio is in fact substantially larger.) Thus, while only 56.6% of cases may settle, a law 

firm can readily allocate hours so that it spends only a quarter of its hours on losing cases. As a 

result, as Table 1 on the next page shows, a law firm that received a 4.2 multiplier in every case that 

it settled would average several times lodestar rates and be tremendously profitable: 

Table 1 
Category 

% of cases % of hours Multiplier 
Settled before ruling on 
motion to dismiss 17.7% 6.1% 4.2 

Dismissed on 12(b)(6) 34.8% 12.0% 0 
Settled after motion to 
dismiss 38.9% 67.2% 4.2 

Dismissed on summary 
judgment 8.6% 14.7% 0 

TOTAL 100% 100% 3.08 

 

Even a multiplier as low as 2.0 would substantially overcompensate the average PSLRA 

plaintiffs’ firm: 

Table 2 
Category 

% of cases % of hours Multiplier 
Settled before ruling on 
motion to dismiss 17.7% 6.1% 2.0 

Dismissed on 12(b)(6) 34.8% 12.0% 0 
Settled after motion to 
dismiss 38.9% 67.2% 2.0 

Dismissed on summary 
judgment 8.6% 14.7% 0 

TOTAL 100% 100% 1.46 

If the certainty of lodestar is enough to attract attorneys to meritorious litigation (and the 

fact that lodestar reflects market rates suggests that it is) then a 2.0 multiplier would overcompensate 

attorneys at the expense of their clients by 46%. A 1.4 multiplier for every hour spent in successful 
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securities litigation would assure that PSLRA attorneys received their lodestar on average. But see 

City of Detroit v. Grinnell Corp., 560 F.2d 1093, 1101-1102 (2d Cir.1977) (“We have considerable doubt 

about the justice of charging members of one class higher fees to compensate counsel for failing to 

recover for another class.” (internal citation and quotation omitted)). 

But a 1.4 multiplier would not accurately reflect the two-stage risk class counsel faces. As 

noted earlier, most hours class counsel invest in their portfolio of cases come after they know the 

case has survived a motion to dismiss. If we use a two-stage multiplier—a slightly larger one for the 

medium-risk hours before a motion to dismiss is decided, and a slightly smaller one for the low-risk 

hours after a motion to dismiss is decided, we get the following table to ensure that class counsel 

averages their lodestar:  

Table 3 
Category 

% of cases  % of hours Multiplier 
Settled before ruling on motion 
to dismiss 17.7% 6.1% 1.76 

Dismissed on 12(b)(6) 34.8% 12.0% 0 
Settled after motion to dismiss – 
pre-ruling hours 

38.9% 
13.4% 1.76 

Settled after motion to dismiss – 
post-ruling hours 53.7% 1.22 

Dismissed on summary judgment 8.6% 14.7% 0 
TOTAL 100% 100%* 1.00 average 

*totals differ because of rounding 

This 1.76 and 1.22 two-stage multiplier is substantially lower than the 4.2 class counsel 

requests—and would still overcompensate class counsel in PSLRA cases because (a) the 

Cornerstone count overstates the percentage of cases that are dismissed by excluding pending cases 

that will settle in the future; (b) the 1:4 ratio of hours spent on average before and after a motion to 

dismiss is almost certainly more conservative an estimate than full disclosure by class counsel would 

show; and (c) it assumes that class counsel doesn’t know to cut their losses and settle a case quickly 

for pennies on the dollar when the risk of a summary judgment grant is high (as appears to have 
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happened in this case). (Thus the 1:4 ratio may not have occurred in this case, given how quickly it 

settled. Ms. Petri’s position is that over the entire portfolio of PSLRA cases, cases that survive a 

motion to dismiss have on average at least five times as much lodestar, and the multiplier should 

reflect that relative ex ante risk.) 

If class counsel disputes these numbers, they should open their books to the last few years 

of their resolved securities litigation, and we can have a firm-specific empirical basis for calculating 

the multiplier that will compensate counsel for risk. Given the conservative assumptions in the 

above model, Ms. Petri submits that opening the books to how much lodestar is devoted to losing 

cases would show that even lower multipliers than 1.76 and 1.22 for pre- and post-motion-to-

dismiss hours would be sufficient to attract competent class counsel. 

IV. An exceptional multiplier of 4.2 is especially inappropriate when there has been such 
an unexceptional result.  

If nothing else, there is one clear reason why class counsel is not entitled to an exceptional 

multiplier of 4.2: they have achieved truly unexceptional results. Most securities cases settle. This 

one settled for 16 cents per share in a case that alleges $4.98/share of damages. That three-cents-on 

the-dollar result is clearly a nuisance settlement, because no defense counsel ever represents to a 

client that they have a 97% chance of success in a complex securities case that has survived a 

motion to dismiss. Either the case was just barely not frivolous, or class counsel has sold out the 

class. (Ms. Petri does not make the latter contention; she just notes that these are the only two 

scenarios that result in a three-cents-on-the-dollar settlement against a financially solvent defendant. 

Cf. Murray v. GMAC Mortg. Corp., 434 F.3d 948, 952 (7th Cir. 2006) (making similar observation 

regarding settlement for one-cent-on-the-dollar of statutory damages) (Easterbrook, J.). If class 

counsel can get a 4.2-multiplier well above the norm for a case that turns out to be largely meritless, 

what room is there for class counsel to do better in a larger settlement that provides real relief for 

the class? And what incentive will class counsel have to distinguish between meritless and 

meritorious securities complaints in the future? Perhaps there are truly extraordinary cases that 
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merit a gigantic multiplier greater than 4. A nuisance settlement in the relatively-risk-free PSLRA 

environment in a case that has created no new law is not one of them. This Court should reject a 

4.2 multiplier in this case so that future attorneys who bring truly successful class action litigation 

can be rewarded for doing so to a greater extent than attorneys who achieve nuisance settlements. 

Pursuant to Perdue v. Kenny A, the Court should give serious consideration to refusing a 

multiplier at all for a settlement that provides such a small share of the originally requested relief. 

V. A recent Second Circuit decision demonstrates that the class representative’s 
decision to freeze out groups of class members in allocations without separate 
subclassing violates Rule 23(a)(4).  

Ms. Petri also objects to the degree to which this settlement prejudices current individual 

buy-and-hold shareholders of Wyeth and Wyeth’s successor at the expense of large institutional 

shareholders. The settlement freezes out many individual shareholder class members—some of 

whom might not be frozen out if the fee request is reduced. That means a current shareholder like 

Ms. Petri could be a victim as many as three times: she is injured to the extent her purchase prices 

were inflated by fraud on the market; she is possibly precluded from recovery in this settlement if 

the claims administrator decides her claim is too small; and, to add insult to injury, the funds to pay 

class members and a possibly excessive fee request are coming out of the corporate treasury, and 

thus reduce the value of her current shares. If her damages claim after attorney-fee deduction is low 

enough, she will recover nothing and the settlement will make her worse off than if the case had 

simply been dismissed. This is wrong. 

Though the PSLRA constrains who make act as class representative, it does not end the 

requirement that a class representative is an adequate representative for all members of the class 

under Rule 23(a)(4). 15 U.S.C. § 78u-4(a)(3)(B)(iii)(I)(cc). The class representative, by agreeing to a 

settlement structure that favors large institutional investors like itself while freezing out 

unrepresented small individual investors, has violated its Rule 23(a)(4) duties to adequately represent 

the entire class, not just those class members most similarly situated to itself. Cf. generally Elizabeth 

Chamblee Burch, Optimal Lead Plaintiffs, 64 Vand. L. Rev. 1109 (2011). 
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District courts are mixed on this issue. Some district courts refuse to permit small 

shareholders from being excluded from settlements. E.g., In re Thornburg Mortg. Secs. Litig., 2012 WL 

3150408, 2012 U.S. Dist. LEXIS 107934, at *45-*46 (D.N.M. July 24, 2012); In re Dell Inc., Sec. Litig., 

2010 WL 2371834, 2010 U.S. Dist. LEXIS 58281, at *29-*31 (W.D. Tex. June 10, 2010).  Certainly, 

these cases are in a minority; most courts do not consider the question at all, and class counsel will 

be able to point to several cases where courts did not honor similar complaints. E.g., In re Global 

Crossing Secs. & ERISA Litig., 225 F.R.D. 436, 463 (S.D.N.Y. 2004). But a recent Second Circuit 

opinion suggests that the minority of district courts that do reject freeze-outs are correct.  

In In re Literary Works, 654 F.3d 242 (2d Cir. 2011), the Second Circuit rejected a settlement 

that created three classes of relief for a single settlement class—even though there was no dispute 

that the different subgroups in the class had claims of differing legal quality. It was not enough for a 

single class counsel to allocate values to the differing-quality claims; the subclasses must be 

separately certified and separately represented, even if it would be more administratively convenient 

to have a single party negotiating on behalf of all of the subgroups. Id.  

If Rule 23(a)(4) is violated because an identifiable subgroup with lower-quality claims might 

hypothetically be disadvantaged, as in Literary Works, it is certainly true where, as here, an identifiable 

subgroup with identical-quality claims is actually disadvantaged and entirely frozen out. The 

unfairness is exacerbated because, as a current shareholder, Ms. Petri is contributing to the 

settlement, but might not be allowed to partake in its benefits.5 The freeze-out clause results in an 

absurdity where someone with a damages claim for (say) $400 will receive $10.00, while someone 

                                                
5 For this reason, this case is distinguishable from Sullivan v. DB Investments, 667 F.3d 273, 

328 (3d Cir. 2011) (en banc) (no abuse of discretion to approve minimum claim payment threshold) 
and Reynolds v. Beneficial Nat’l Bank, 288 F.3d 277, 282 (7th Cir. 2002) (no intraclass conflict of 
interest if stakes are “modest”). These were not securities class actions; thus, Sullivan and Reynolds 
class members were not, unlike Pfizer/Wyeth shareholders, the funders of the settlement, and thus 
were not being made worse off by the settlement. Cf. also 28 U.S.C. § 1713 (policy against negative-
value class action settlements) (CAFA). 
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with a damages claim for $399 will receive nothing.6 In this case, depending on where the cut-off is, 

it might well be the majority of class members who are entitled to zero under the settlement. 

The cost to the class of permitting small claims is low. As it is, individual shareholders are 

relatively poorly situated to make claims compared to institutional shareholders—they are more 

likely to get notice late or not at all; they do not have employees tasked with keeping track of 

securities settlements and filing claim forms; they are less likely to have years-old documentation of 

securities purchases and sales readily at hand. Because they have less at stake, they are less likely to 

parse a several-page-long claim form, and then follow through to file a claim. But the whole point 

of class actions is to aggregate claims that cannot be brought individually. If a class member is 

willing to make the effort to make a claim entitling them to $9.95, why is that beneath the effort of 

the settlement administrator to send them a check? Why should settlement administration expenses 

be apportioned pro rata for some class members and per capita for others? 

To counsel’s knowledge, the question of whether Literary Works precludes the freeze-out 

clause in this settlement under Rule 23(a)(4) (and thus 15 U.S.C. § 78u-4(a)(3)(B)(iii)(I)(cc)) is a 

question of first impression. Counsel has not found any cases addressing the issue that cite Literary 

Works. She notes that the adequacy problem is especially exacerbated where, as here, the class 

representatives have done nothing to constrain an exorbitant fee request at the expense of the class. 

VI. The silence of the class should not be construed as acquiescence to an unfair fee 
request.  

Grinnell I asks courts to consider the class’s reaction to the settlement. City of Detroit v. 

Grinnell Corp., 495 F.2d 448, 463 (2d Cir. 1974). But a court should not infer anything from the 

relatively low number of objectors. Silence is simply not consent. “[A] combination of observations 

about the practical realities of class actions has led a number of courts to be considerably more 

                                                
6 The exact cut-off threshold will obviously be unlikely to be precisely $400, but will depend 

upon the pro rata distribution, the number of claims, and the size of the attorneys’ fee and payments 
for third-party expenses. Cf. also footnote 2, supra. 
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cautious about inferring support from a small number of objectors to a sophisticated settlement.” In 

re GMC Pick-Up Litig., 55 F.3d 768, 812 (3d Cir. 1995) (citing In re Corrugated Container Antitrust Litig., 

643 F.2d 195, 217–18 (5th Cir. 1981)). “Acquiescence to a bad deal is something quite different than 

affirmative support.” In re General Motors Corp. Engine Interchange Litigation, 594 F.2d 1106, 1137 (7th 

Cir. 1979) . “Silence may be a function of ignorance about the settlement terms or may reflect an 

insufficient amount of time to object. But most likely, silence is a rational response to any proposed 

settlement even if that settlement is inadequate. For individual class members, objecting does not 

appear to be cost-beneficial. Objecting entails costs, and the stakes for individual class members are 

often low.” Christopher R. Leslie, The Significance of Silence: Collective Action Problems and Class Action 

Settlements, 59 FLA. L. REV. 71, 73 (2007). Without pro bono counsel to look out for the interests of 

the class, filing an objection is economically irrational for any individual. Class counsel may have 

exaggerated their fee request by millions of dollars, but that is spread across over hundreds of 

millions of share purchases. A class member would have to have a million shares purchased in the 

class period to be willing to spend $20,000 on an attorney to challenge the fee request—and would 

have to have the background knowledge to know that a 4.2 multiplier was excessive to know that 

there was something to object to. And if this brief were not being done pro bono, it would have 

required more than $20,000 of attorney time. 

The reason this case is being pursued as a class action is because individual class members 

cannot economically pursue this case without aggregation. The Court should draw no inference in 

favor of the fee request from the number of objections, especially given the vociferousness of the 

objectors. GM Pick-Up Trucks, 55 F.3d at 812-13; American Law Institute Principles of Aggregate Litigation 

§ 3.05 comment a at 206. 

VII. This objection is brought in good faith. 

Theodore Frank, founder of the non-profit Center for Class Action Fairness, is 

representing Ms. Petri pro bono. The Center’s mission is to litigate on behalf of class members 

against unfair class-action procedures and settlements, and it has won millions of dollars for class 
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members. See, e.g., Ashby Jones, A Litigator Fights Class-Action Suits, Wall St. J. (Oct. 31, 2011); 

Allison Frankel, Legal Activist Ted Frank Cries Conflict of Interest, Forces O’Melveny and Grant & Eisenhofer 

to Modify Apple Securities Class Action Deal, American Lawyer Lit. Daily (November 30, 2010) 

(successful objection by to distribution to school where lead class counsel sat on board); In re 

Classmates.com Consol. Litig., No. 09-cv-0045-RAJ, 2012 U.S. Dist. LEXIS 83480, at *29 (W.D. Wash. 

Jun. 15, 2012) (noting that the Center’s client “was relentless in his identification of the numerous 

ways in which the proposed settlements would have rewarded class counsel (and a cy pres charity) at 

the expense of class members” and “significantly influenced the court’s decision to reject the first 

settlement and to insist on improvements to the second”).  

Because it has been the Center’s experience that class action attorneys—including class 

counsel in this case—often employ ad hominem attacks in attempt to discredit objections, it is 

perhaps relevant to distinguish this objector’s intentions from the agenda of those who are often 

styled “professional objectors.” A “professional objector” is a specific legal term referring to for-

profit attorneys who attempt or threaten to disrupt a settlement unless plaintiffs’ attorneys buy 

them off with a share of the attorneys’ fees; thus, some courts presume that the objector’s legal 

arguments are not made in good faith. Edward Brunet, Class Action Objectors: Extortionist Free Riders 

or Fairness Guarantors, 2003 U. CHI. LEGAL F. 403, 437 n.150 (2003). This is not the Center’s business 

model. Paul Karlsgodt & Raj Chohan, Class Action Settlement Objectors: Minor Nuisance or Serious Threat 

to Approval, BNA: Class Action Litig. Report (Aug. 12, 2011) (distinguishing the Center from 

professional objectors). While the Center has been involved in several objections to unfair class 

action settlements, the majority of which have been successful, it refuses to engage in quid pro quo 

settlements and does not extort attorneys; Center attorneys have never withdrawn an objection in 

exchange for payment.  

Nonetheless, to preempt any possibility of a false and unjustifiable accusation of being a 

professional objector objecting in bad faith and seeking to extort class counsel, Ms. Petri is willing 

to stipulate to an injunction prohibiting her and her attorneys from accepting compensation in 
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exchange for the settlement of this objection. See Brian T. Fitzpatrick, The End of Objector Blackmail?, 

62 VAND. L. REV. 1623 (2009) (suggesting inalienability of objections as solution to objector 

blackmail problem). 

In previous litigation involving Robbins Geller and Ms. Petri’s counsel, that firm submitted 

a brief that falsely accused Ms. Petri’s counsel of objecting because he is opposed to all class actions. 

Ms. Petri’s counsel trusts the fact that this brief has asked for a lower multiplier than 4.2 in this case 

in order to leave room to incentivize counsel who bring truly successful class actions serves as a 

demonstration that his opposition is to the abuse, not the use, of class actions. 

 

CONCLUSION 

The settlement unfairly freezes out unrepresented class members whose claims are no less 

legally cognizable than the favored uncertified subclass. This must be corrected, or the settlement 

must be rejected. 

At a minimum, class counsel has requested an impermissibly excessive multiplier that is not 

merited by the facts or the law. The Court should either demand a more detailed account of the 

lodestar to account for hours expended before and after the motion to dismiss was denied so that it 

can establish a two-stage multiplier consistent with the relative risk, or reduce the multiplier to 

below 1.5. Pursuant to Perdue v. Kenny A, the Court should give serious consideration to refusing a 

multiplier at all for a settlement that provides such a small share of the originally requested relief. 

Dated: January 25, 2013.  Respectfully submitted, 
 
     /s/ Theodore H. Frank   

Theodore H. Frank  
Center for Class Action Fairness 
1718 M Street NW, No. 236 
Washington, DC 20036 
Phone: (703) 203-3848 
Email: tedfrank@gmail.com 
 
Counsel for Objector Julia Petri 
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Certificate of Service 

The undersigned certifies that today he filed the foregoing objection and associated 

declaration of Julia Petri on ECF which will send electronic notification to all attorneys registered 

for ECF-filing. 

The undersigned further certifies he caused to be served via FedEx overnight shipment a 

copy of this Objection and associated Declaration of Julia Petri upon the following. 

 
Clerk’s Office 
 
CLERK OF THE COURT 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
Daniel Patrick Moynihan United States Courthouse 
500 Pearl Street 
New York, NY 10007 
 

 

Defendants’ Counsel 
 
SIMPSON THACHER & BARTLETT LLP 
LYNN K. NEUNER 
GEORGE S. WANG 
425 Lexington Avenue 
New York, NY 10017-3954 
 
 

Lead Class Counsel 
 
ROBBINS GELLER RUDMAN 

& DOWD LLP 
TOR GRONBORG 
LAURIE LARGENT 
655 West Broadway, Suite 1900 
San Diego, CA 92101 

Dated: January 25, 2013. 
 

      
    Theodore H. Frank 
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