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NVIDIA Corporation (“NVIDIA”) files this response to Motion to Enforce Settlement and

Cure Breach of Settlement Agreement (the “Motion”).

INTRODUCTION

It is ironic, to say the least, that a motion purporting to enforce a settlement would in fact

seek to scuttle it. That misguided effort is based on a misunderstanding of the settlement and the

underlying facts, misconceived analyses, and unsupportable accusations that are beyond the

bounds of zealous advocacy. The Motion fails to demonstrate a breach of the Settlement

Agreement -- much less discharge the heavy burdens that accompany an attempt to invoke

extraordinary relief via mandatory and prohibitive injunctions.

The Motion is brought on behalf of five individuals. The relief sought on their behalf,

however, would injure the class as a whole by depriving it of the benefits of a highly favorable

settlement.

Contrary to the expert declaration submitted in conjunction with the Motion, the

settlement does not effect a “recall” of all “class computers”; it applies only to computers that are

exhibiting specific problems. The failure to understand that fact provides a springboard for the

Motion’s patently erroneous assertion that 98% of the HP “class” members failed to submit

claims due to purported dissatisfaction with the replacement models provided to them under the

settlement. In fact, the response of HP consumers to the settlement has been overwhelmingly

positive -- far higher than the responses of the Dell and Apple consumers who comprise the

balance of the settlement class. That refutes any suggestion that the HP consumers have been

cheated by a “bait-and-switch” scheme.

More importantly, the Motion ignores the context and function of the provision that the

parties would “meet and confer in good faith and agree on a suitable replacement of like or

similar kind or equal or similar value,” and arrives at a bizarre interpretation of that language as a

result. The language, which is set forth in Section 2.6, was added to the Settlement Agreement at

the last minute, because HP did not have sufficient parts necessary to effectuate repairs.

Accordingly, Dell and Apple consumers are getting the repair remedy originally contemplated by
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the parties, and HP consumers are getting new computers. Although the two remedies differ, the

overarching intention was to provide similar value to all members of the class.

Those facts are both critical and conspicuously absent from the analysis set forth in the

Motion and supporting expert declaration. The result is a tortured analysis that (i) is divorced

from the fundamental realities surrounding the Settlement Agreement, and (ii) leads to a

convoluted “definition” of “like or similar kind or equal or similar value” that bears no

relationship to the purpose or intent of those terms.

In reading the Motion, one would never suspect that the HP computers being exchanged

for the replacement models were malfunctioning, out of warranty and nearing the end of their

useful lives. The Motion and declaration proceed as if the HP consumers were exchanging

pristine computers just removed from their boxes -- not used ones with years of wear and tear.

The Motion’s claim that the parties must have intended the definition of “suitable

replacement of like or similar kind or equal or similar value” to encompass the three pages of

individualized determinations is similarly untethered from reality. Needless to say, the parties did

not intend that replacement computers being provided via the settlement would be individually

selected via a computer-by-computer analysis of a myriad of individual factors. Such a definition

could not possibly serve as the mechanism for providing classwide relief to thousands of HP

consumers, who, as the Motion concedes, have “dozens of different models” with “thousands of

configurations.”

The Motion’s accusations of a “bait-and-switch,” false statements and collusion are both

unfortunate and unfounded. While it posits that Class Counsel colluded with NVIDIA by

“quickly reaching an agreement” that would be “less costly than continuing to litigate on behalf

of unrepresented class members,” the facts are, again, directly to the contrary.

The “meet and confer” process specified in Section 2.6 of the Settlement Agreement

occurred exactly as contemplated by the Agreement. Counsel for the parties engaged in extensive

and adversarial discussions that included numerous conferences, exchanges of detailed

information from a variety of sources, and input from two outside experts. Far from seeking to

minimize its costs via a quick collusive agreement, Class Counsel devoted many hours by

Case5:08-cv-04312-JW   Document354    Filed03/04/11   Page5 of 20
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multiple lawyers (including at least four partners) in a protracted meet and confer process, and

retained an expert to provide an independent written analysis.

The information examined during that process made clear that the replacement computers

selected jointly by the parties are “suitable replacements of like or similar kind or equal or similar

value.” Two highly respected independent experts, Dr. Nader Bagherzadeh and Jon Peddie,

reached that conclusion as part of the extensive meet and confer. The declarations of Messrs.

Bagherzadeh and Peddie are filed with this Opposition.

Not only is the Motion ill-founded, but granting it would dissolve the Settlement

Agreement, obliterate a highly favorable settlement and visit an irreparable injury on the

settlement class. The 60-day claims period that the Motion seeks to jettison is at the core of the

agreement negotiated by the parties and approved by the Court.

Nor is it feasible to reopen the claims period, provide new class notice, implement a new

claims process, or to undo repairs, or retrieve or return either the malfunctioning HP computers

that have been submitted pursuant to the settlement or the replacement models that have been

exchanged for them. Apart from those facts -- and the Motion’s abject failure to satisfy the

controlling legal standards -- it would be impossible to “enforce” the settlement by making a

multitude of individualized determinations regarding individual computers and replacement

models as advocated in the Motion and required by the Proposed Order.

BACKGROUND

The moving parties did not help develop or prosecute this suit, participate in settlement

negotiations, or play any part in the evaluation and selection of the replacement models. NVIDIA

therefore provides a summary of the pertinent facts omitted from the Motion, which provide the

context that the Motion misconstrues or leaves out and illuminates the intent of the parties to the

Settlement Agreement when interpreting it.

A. The Parties To The Settlement Contemplated A Repair Remedy.

Plaintiffs filed this lawsuit in 2008, alleging that consumers’ Hewlett-Packard (“HP”),

Dell and Apple laptop computers were malfunctioning because of a problem with an NVIDIA

Case5:08-cv-04312-JW   Document354    Filed03/04/11   Page6 of 20
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chip component incorporated inside them.1 The parties litigated the case aggressively. On

July 11, 2010, after months of hard-bargaining and multiple mediations with the Hon. Layn

Phillips, they agreed to settle the case. Settlement Agreement, Recital 13.2

The settlement terms had to account for the fact that consumers purchased numerous,

different models of HP, Dell and Apple laptop computers with thousands of different and

individualized configurations. Furthermore, because of the idiosyncratic nature of the chip

problem, the vast majority of those computers had not experienced a failure because of the

NVIDIA chip, and would not do so within their useful lives. See Docket No. 187, ¶¶ 17, 31-32

(Declaration of Keith Katcher). Accordingly, to ensure uniform, classwide relief, the settlement

contemplated that only consumers who had a specified computer model, and actually experienced

a failure would be entitled to relief in the form of a free repair of the malfunctioning computer.

Since NVIDIA, as an upstream component part supplier, has no facilities, infrastructure or

capabilities to repair computers, the repairs would be performed by the OEMs.

The parties promptly notified the Court of a settlement in principle, and the Court ordered

that preliminary approval papers be filed by August 13, 2010. See Docket No. 235. In the weeks

before the deadline, the parties finalized the settlement terms and drafted a 30-page Settlement

Agreement describing the “Chip Replacement Remedy,” which is designed to repair

malfunctioning systems.

B. At The Eleventh Hour, The Parties Learned That HP Could Not Perform
Repairs.

Just days before the Court-ordered deadline, the parties learned that HP did not have

sufficient quantities of components (not NVIDIA chips) necessary to perform repairs. By that

time, the parties had finalized a draft Settlement Agreement. In order to meet the Court-ordered

deadline and ensure that the relief offered to HP consumers was similar to that offered to

1 NVIDIA does not manufacture or sell computers. It designs and sells graphics and media and
communications chips to Original Equipment Manufacturers (“OEMs”), like HP, Dell and Apple, to incorporate as
components inside computers. The OEMs sell computers to consumers.

2 The Settlement Agreement is publicly available on the settlement website at www.nvidiasettlement.com.
Declaration of Dan Rosenthal (“Rosenthal Decl.”), ¶ 13.
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purchasers of malfunctioning Dell and Apple computers, the Agreement was revised to drop the

repair remedy for HP consumers, and add Section 2.6, which states in full:

The Parties recognize that the HP models included as Class
Computers incorporate motherboards or other components, apart
from the NVIDIA GPU or MCP, that are no longer readily
available in sufficient quantities for use as replacement parts.
Therefore, a replacement computer of like or similar kind and equal
or similar value will be provided to the consumer at NVIDIA’s
expense. The Parties will meet and confer in good faith and agree
on a suitable replacement of like or similar kind or equal or similar
value.

The “meet and confer” provision contemplated that the parties would select a replacement

model or models in the context of a settlement that focused on the repair of malfunctioning

computers, most of which were out of warranty. It necessarily assumed that the replacement

model(s) would provide value to HP consumers that would be comparable to the value conferred

on Dell and Apple class members via the repair remedy.

C. The Parties Engaged In An Extensive, Adversarial Meet and Confer Process.

On September 15, 2010, the Court granted preliminary approval of the settlement. See

Docket No. 250. The parties then began the process of selecting mutually agreeable replacement

models. At the December 20, 2010 Final Approval hearing, Class Counsel advised the Court that

the meet and confer process was ongoing. That same day, the Court approved the settlement as

fair, adequate and reasonable. See Docket No. 320.

NVIDIA took the first steps to identify potential replacement systems, accounting for the

age of the computers covered by the Settlement Agreement and advances in technology.

Ultimately, NVIDIA identified two suitable replacement systems: a Compaq Presario CQ56-

115DX would replace the older HP and Compaq notebook models, and an Asus T101MT-EU17-

BK tablet computer would replace the HP Tx1xxx tablet model, which had been discontinued by

HP. Declaration of Jon Peddie (“Peddie Decl.”), ¶¶ 10, 15, 24. The Company asked Keith

Katcher, its Vice President – Operations, Assembly/Test, to assess the technical parameters of the

proposed replacement models. Based on Mr. Katcher’s view that the replacement systems were

similar in kind or value to the older HP models included in the Settlement Agreement, NVIDIA

proposed those options to Class Counsel. Declaration of Keith Katcher (“Katcher Decl.”), ¶¶ 3-5.

Case5:08-cv-04312-JW   Document354    Filed03/04/11   Page8 of 20
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Class Counsel responded with a thorough inquiry into the suitability of the replacement

systems. The parties had numerous detailed discussions, involving multiple lawyers from several

firms representing the class, about the technical specifications and performance of the proposed

replacement models and how they compared generally to the HP models covered by the

settlement. NVIDIA technical and marketing specialists gathered information that was provided

to the lawyers, and participated in some of the group discussions.

Class Counsel retained a highly-credentialed independent expert, Dr. Nader Bagherzadeh,

to evaluate whether the replacement models were similar in kind and value to the HP systems

included among class computers. NVIDIA hired an independent industry expert, Jon Peddie, to

assist in its evaluation, and provide additional expert analysis and advice. Both experts gathered

information from industry sources, and spoke with Mr. Katcher and other NVIDIA technical and

sales personnel in the course of their evaluations.

Dr. Bagherzadeh and Mr. Peddie ultimately agreed that the proposed replacement models

were similar in kind and value to the older HP models included in the Settlement Agreement.

Peddie Decl., ¶¶ 14, 25-26, 28-29, Ex. C. Dr. Bagherzadeh, however, recommended that

purchasers of the Tx1xxx series tablet computers be permitted to select either the Asus model or

the CQ56-115DX notebook model as a replacement because class members’ needs may have

been different when they purchased their original computers. NVIDIA agreed to the proposal,

and the parties instructed the claims administrator to make the logistical adjustments necessary to

implement it (at additional cost to NVIDIA).

In late February 2011, after the conclusion of the meet and confer process and the

selection of replacement models, the parties learned that Asus had upgraded the specifications of

its tablet computer and changed the model name/number. Id. at ¶ 21. NVIDIA agreed to adopt

the upgraded model as a replacement, and the claims administrator was instructed to update the

settlement website.

Case5:08-cv-04312-JW   Document354    Filed03/04/11   Page9 of 20
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ARGUMENT

A. The Motion’s Attempt To Cast Aspersions On The Meet And Confer Process
Specified In The Settlement Agreement Is Baseless.

The Motion’s attempt to paint a picture of collusion, bad faith and misconduct by the

attorneys and settlement administrator is long on rhetoric and woefully short on facts. That is not

an accident. As demonstrated by the discussion above, the meet and confer process and

agreement with respect to replacement models specified in Section 2.6 of the Settlement

Agreement went forward in a thorough and professional manner, in good faith and squarely

within the adversary system.

There is plainly no basis for the Motion’s suggestions that Class Counsel colluded with

NVIDIA. The notion that Class Counsel did so “because, with attorneys’ fees already paid,

quickly reaching an agreement with NVIDIA on settlement administration would be less costly

than continuing to litigate on behalf of unrepresented class members” (Motion at 14) bespeaks

desperation. Both parties took their responsibilities under Section 2.6 seriously, and the

agreement ultimately reached was anything but quick. Hundreds of hours of attorney time were

invested in the process. Class Counsel had multiple partners (four or more on some calls) in the

mix. Each side retained an outside expert. The expert retained by Class Counsel authored a

written report. In short, the facts make a mockery of the irresponsible speculation on this point.

The Motion’s attempt to conjure up images of collusion and lies by the settlement

administrator (Motion at 1, 2, 5, 18) is also far wide of the mark. Rosenthal & Company LLC is a

widely respected administrator with an impeccable reputation. They do not -- and did not --

collude with parties to issue false statements or engage in any other form of misconduct.

The refrain that class members were promised an HP computer is similarly misplaced.

The Settlement Agreement, the email and mailed notices sent to consumers, and the long form

notice posted on the website make no such commitment. See Rosenthal Decl., ¶ 13, Ex. A. They

speak of replacement models for HP computers. The shorthand references to “replacement HP

notebook computers” in the Frequently Asked Questions Section of the long form notice posted

on the website do not promise HP computers.

Case5:08-cv-04312-JW   Document354    Filed03/04/11   Page10 of 20
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Moreover, the Compaq CQ56 is an HP computer. Compaq merged with HP more than 8

years ago, and consumers have thus far filed almost 19,000 claims seeking the CQ56 and Asus

replacement models. Id. at ¶ 6. With ten days remaining in the claims period, such claims

account for more than 70% of the total. Id. at ¶ 7.

B. The Motion Misapprehends The Nature Of The Settlement.

Although the Motion devotes a good deal of ink to convoluted arguments designed to

show what the parties must have intended when they added Section 2.6 to the Settlement

Agreement, it steadfastly ignores virtually all of the facts that illuminate its meaning. NVIDIA

and Class Counsel know what was intended, and the meaning is apparent when one considers the

nature of the settlement and the facts and circumstances that led to the adoption of Section 2.6. It

was added to the Settlement Agreement for a specific reason, and serves a specific purpose in the

context of the settlement as a whole.

Under settled principles of contract construction and basic common sense, consideration

of those facts is necessary to understanding the meaning of the key language: “The Parties will

meet and confer in good faith and agree on a suitable replacement of like or similar kind or equal

or similar value.” See, e.g., Cal. Civ. Code 1641 (“The whole of a contract is to be taken

together, so as to give effect to every part, if reasonably practicable, each clause helping to

interpret the other.”); Smith v. Stonebridge Life Ins. Co., 582 F. Supp. 2d 1209, 1224 (N.D. Cal.

2008) (contract provisions can not be read in isolation but must be read in the context of the entire

contract). The Motion nevertheless casts a blind eye to the key facts, ignores the context and

purpose of Section 2.6, attempts to analyze the language in a vacuum, and “misses” the

fundamental realities surrounding the settlement entirely.

The Motion fails to recognize that the settlement is directed at malfunctioning computers

that are outside of their warranty and past or near the end of their useful life, and offers two forms

of classwide relief. Owners of computers sold by Dell and Apple get a repair. Because HP did

not have all of the parts required to effectuate repairs, consumers who own failing HP computers

get new computers.

Case5:08-cv-04312-JW   Document354    Filed03/04/11   Page11 of 20
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As the Motion itself acknowledges, the touchstone of a class action settlement is to treat

class members equally, and to provide them with comparable value as part of the classwide relief.

See, e.g., In re General Motors Corp. Pick-Up Truck Fuel Tank Prods. Liab. Litig. (“In re GMC

Pick-Up Litig.”), 55 F.3d 768, 808 (3d Cir. 1995) (“One sign that a settlement may not be fair is

that some segments of the class are treated differently from others.”). Thus, under the settlement

purchasers of Dell, Apple and HP computers are to be provided comparable benefits and value,

even though they are not receiving the same form of relief. If anything, the HP consumers are

being provided substantially more value than most of their fellow class members.

Although the Motion (at 9) concedes that “the intent was to leave HP owners in the same

position as owners of Apple or Dell computers,” it fails to account for that fact in any way, shape

or form. Rather, it proceeds as if HP consumers were the only members in the class, and as if

Section 2.6 were being applied to an exchange of new computers. There is no recognition

whatsoever of the fact that the HP consumers are part of a class that is getting a repair of old

computers. Nor do the Motion or Vlastone Declaration acknowledge that the HP consumers (like

Dell and Apple consumers who are getting repairs) have used, out-of-warranty computers that are

nearing the end of their useful lives. These core errors lead the Motion and expert declaration to

adopt an erroneous approach in comparing the HP class computers with the replacement models.

The Motion’s pervasive misapprehension of the realities surrounding the settlement and

Section 2.6 includes a failure to acknowledge the most basic principles of classwide relief.

Although the Motion (at 2) notes that there are “thousands of different configurations and dozens

of models of HP class computers subject to the Settlement,” it proposes a computer-by-computer

analysis of innumerable features that is the anthesis of class action relief. No classwide

settlement would (or could) provide unique, individualized remedies to each class member based

on post hoc fact-specific inquiries made on a computer-by-computer basis.

That is not how class actions work. The approach that the Motion claims was intended in

Section 2.6 steers into the teeth of the commonality, typicality and manageability problems that

preclude classwide relief. As the Court knows, the parties devoted significant time and effort to

structuring the settlement in a manner that navigates around those serious class certification

Case5:08-cv-04312-JW   Document354    Filed03/04/11   Page12 of 20
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obstacles in this case. See Docket No. 306. To interpret a class action settlement agreement in a

manner that would destroy class certification is absurd. See Kassbaum v. Steppenwolf Prod., Inc.,

236 F.3d 487, 491 (9th Cir. 2000) (contract may not be interpreted in manner that leads to absurd

results); Kashmiri v. Regents of Univ. of Cal., 156 Cal. App. 4th 809, 842 (2007) (contract

interpretation must be “fair and reasonable, not leading to absurd conclusions”); see also Cal. Civ.

Code § 1643 (contract must be interpreted to be “lawful, operative, definite, reasonable, and

capable of being carried into effect, if it can be done without violating the intention of the

parties.”)

The Motion even goes so far as to assert that the comprehensive computer-by-computer

analysis is the intended definition of “like or similar kind or equal or similar value.” Motion at

11-12. Indeed, the Proposed Order (at 8-10) would have the Court mandate use of that

misconceived “definition.”

Whatever else one might say about the purpose of Section 2.6 and the meaning of the

language set forth therein, this much is crystal clear: It could not possibly have borne the

slightest resemblance to the definition concocted in the Motion. The Motion’s arguments to the

contrary merely underscore the chasm between the theories on which the Motion depends and the

realities it fails to comprehend.

C. The Replacement Models Are Similar In Kind Or Value When Viewed In
Context.

Two independent experts concluded -- during the meet and confer process and after

reviewing Mr. Vlastone’s declaration and report -- that the replacement models meet the standard

recited in Section 2.6. That conclusion is plainly correct, particularly when the analysis is viewed

in the context of the settlement and the contextual facts that the Motion and Mr. Vlastone ignore.

In order to satisfy a majority of user needs on a classwide basis, it is necessary to find the

common attributes of a computer system without undue focus on any individual user’s subjective

or individualized usage. Peddie Decl., ¶ 39. The Motion does exactly the opposite. It depends

entirely on subjective purchaser preferences and individualized utilization that is custom
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configured to a particular person’s specific preferences or usage on a computer-by-computer

basis.

1. The New Computers Are Of “Like Or Similar Kind Or Equal Or Similar
Value” To The Used Systems They Are Replacing.

In the context of a class action settlement that provides classwide relief to consumers with

used computers, a determination of whether the new computers satisfy the standard articulated in

Section 2.6 cannot turn on disembodied, feature-by-feature comparisons of thousands of possible

configurations of multiple computers. Rather, it must (i) be based on an holistic assessment of

their performance characteristics, and (ii) account for the added value conferred when consumers

receive new computers. Id. at ¶¶ 19, 30, 32, 36, 39. Both replacement systems being provided

pursuant to Section 2.6 satisfy that standard.

The Asus tablet replacement is virtually identical in form and function to the Tx1xxx

tablet computer covered by the settlement. Id. at ¶ 15. Both systems are convertible laptops that

can be used in traditional “clamshell” formation, or swivel around to be used as touch screen

devices. Id. Both systems have similar technical performance and characteristics that consumers

find attractive in tablets, and offer similar performance for the applications that the vast majority

of purchasers use most frequently (e.g., Microsoft office products, internet, email). Id.

Moreover, the Asus has several important advantages over the Tx1xxx model, including

longer battery life and lighter weight, which are particularly important because tablet computers

are designed primarily to be mobile and easily transportable. Peddie Decl., ¶ 16; Katcher Decl.,

¶ 5. The Asus also has a newer operating system, more advanced memory, a more efficient and

readable display, and a faster disk drive.3 Peddie Decl., ¶¶ 16, 21.

In the same vein, a holistic evaluation of the CQ56-115DX laptop demonstrates its overall

similar (not identical) performance to the HP models covered by the settlement. Among other

things, it is lighter, has a faster CPU, faster new generation DRAM, superior memory access and

3 NVIDIA has also agreed that class members who own the HP Tx1xxx series computers can select either the
Asus model or a Compaq Presario CQ56-115DX laptop computer as their replacement system. This option,
proposed by Class Counsel, allows Tx1xxx purchasers who prefer different performance characteristics now, but are
not as concerned about portability and weight, to satisfy that preference.
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data movement speed, better battery life, a higher speed drive, among other things. Peddie Decl.

¶¶ 26, 29, Ex. C; Katcher Decl. ¶ 4. It also comes with a newer Windows operating system,

which few, if any, of the computers in the settlement had. Peddie Decl., ¶ 26.

In addition to those advantages, recipients of new computers receive considerable value

from the fact that the replacements are new. The used computers covered by the settlement are

nearing the end of their normal useful lives and outside of their warranty periods. Even when

new, they were built with now outdated operating systems, hardware and software, which were

exposed to years of wear and tear. The brand new replacement computers, by contrast, contain

current technology (hardware and software), are covered by new warranties, and have a renewed

useful life. Consumers therefore receive significant value because laptops have short (3-year)

useful lives, and often break within the first year after purchase. Id. at ¶ 18, Exs. A-B.

2. The Motion Ignores The Class Action Settlement Context And Does Not
Account For The Value Of New Computers.

By divorcing its analysis from the context of the settlement, the Motion erroneously

elevates subjective purchaser preferences, individualized utilization patterns, and computer

features and configurations that reflect individualized preferences or usage. It therefore quibbles

about customizable features that it concedes can be configured in a thousand different ways, but

ignores entirely overarching characteristics and performance, and the value conferred by a new

warranty and reset useful life.

As the Motion repeatedly emphasizes, computer systems display a vast array of features

and configurations that are attractive to different people for different reasons. Pages 11-13 of the

Motion seek to impose a checklist of individualized determinations that must be made on a

computer-by-computer basis before a new replacement computer qualifies as “similar” to the old

one. With no explanation or analysis, the Motion assigns arbitrary and varying feature-by-feature

discount rates that must be met to qualify a system as a similar replacement. The discount rates

appear to have been conjured from thin air.

The Motion offers no explanation why different features should have different discount

rates or why any particular proposed discount rate is appropriate. Why, for example, must
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processor speed be at least 90% of the original system, while video card memory need only be

80%? Nor does the proposal permit any variations in its rigid application. A replacement system

with twice the hard drive capacity, processor speed and memory as the old computer would not

meet the “similar kind or value” standard if its display resolution had only 90% as many pixels as

the old one. Not even the litigation expert hired to support the Motion proposes or endorses this

wholly unworkable unintended approach.

There is no basis to conclude that this interpretation of the Settlement Agreement reflects

the parties’ intent -- because it does not. Indeed, it would be nonsensical to interpret Section 2.6

in that manner. The parties selected language that permitted flexibility in selecting a replacement

model, and recognized the need to employ a holistic approach, rather than a rigid and formulaic

one, when selecting an appropriate replacement model to provide classwide relief in the context

of a repair-oriented settlement.

D. The Response To The Settlement Is Overwhelmingly Positive

As noted at page 1 above, the Motion’s proclamation that “over 98% of the class” have

failed to submit claims because they are purportedly dissatisfied with the replacement computers

is based on a fundamental misunderstanding of the settlement and the Settlement Agreement’s

definition of the class. The adequacy and value of the replacement systems is in fact amply

demonstrated by what is in fact an overwhelmingly positive response of HP consumers to the

opportunity to exchange their computers for the computers unfairly disparaged in the Motion.

As of March 3, 2011, over almost 19,000 HP consumers had filed claims to obtain

replacement computers, and another 5,352 had generated claim forms through the settlement

website. Rosenthal Decl., ¶ 6. The claim approval rate is in excess of 90%, indicating that class

members have correctly completed claim forms and supplied supporting documentation. Id. at ¶

8. Moreover, the call center has fielded numerous calls from people wanting to know when they

will receive their replacement computers. Id. at ¶ 10. HP class members also make up more than

70% of all claims filed. Id. at ¶ 7.

If anything, the disproportionately high response rate of HP consumers to the settlement

indicates that those class members are receiving greater benefits -- and deriving more value --
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from the settlement than are the Dell and Apple consumers who are members of the same

settlement class. The Motion’s misconceived assertions that the HP consumers are being cheated

by a “bait and switch” are thus refuted by the data that it claims support them.

In assessing the raw numbers of claims filed it is important to note that, contrary to the

statements in the Motion and Mr. Vlastone’s declaration, this is not a “recall” settlement. Only

consumers who own Class Computers that are malfunctioning are in the class -- not everyone

who owns a Class Computer. Most of the Class Computers have not and will not experience a

chip problem. See Docket No. 187, ¶¶ 17, 31-32. Moreover, hundreds of thousands of class

members -- including one referred to in the Motion4 -- received free repairs of the chip problem

through OEM enhanced warranty programs funded by NVIDIA and dating as far back as 2007.

See Docket Nos. 189 (Declaration of Mary Pape), Ex. F; 190 (Declaration of Charlotte

Wheelock), Ex. B; 191-1 (Declaration of Jennifer Nejad), Exs. C-E.

E. The Relief Sought By The Motion Would Destroy The Settlement And Injure
The Class.

The fundamental misconceptions about the Settlement and flawed analysis detailed above

are starkly reflected in the relief sought by the Motion. Far from enforcing the settlement, the

requested relief would destroy it. The Motion effectively asks the Court to scrap the settlement it

approved, and to start over with an entirely new and different one.

The Motion seeks to force NVIDIA to reopen the claims period, effectively extending it

beyond the contractually agreed upon 60 days. Settlement Agreement, Section 1.4. The 60-day

claims period, however, was a key predicate upon which NVIDIA was willing to provide

classwide relief in the first place. Requiring NVIDIA to reopen the claims process would

impermissibly strip it of an important benefit of its bargain. See Jeff D. v. Andrus, 899 F.2d 753,

758 (9th Cir. 1989) (courts are not permitted to amend settlement agreements or rewrite

settlement terms). NVIDIA was not -- and is not -- willing to settle on that basis.

4 See Declaration of Patricia Paulson, ¶ 12 (Docket No. 349-1) (admitting that the motherboard of her notebook
computer was replaced under the HP Limited Warranty Service Enhancement program).
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The Motion also ignores the fact that much of what it requests is impossible to provide, or

would inflict massive injury on the settlement class. The administration process is far

downstream, and there is no way to unscramble that omelette. NVIDIA and the OEMs cannot

undo repairs already made, return Class Computers that have already been recycled or destroyed,

or retrieve replacement models already supplied to class members free of charge.

Moreover, the overwhelmingly favorable response to the settlement hardly suggests that

the balance of hardships between NVIDIA and the class as a whole on the one hand, and the

after-the-fact complaints of a few vocal individuals on the other, cries out for the highly

disfavored extraordinary relief requested here. See Marlyn Nutraceuticals, Inc. v. Mucos Pharma

GmbH 7 Co., 571 F.3d 873, 879 (9th Cir. 2009) (mandatory injunctions “particularly

disfavored”).

As explained above, the parties contemplated a classwide remedy in the context of a

repair-oriented settlement. The Motion, however, seeks to impose on NVIDIA a completely

different and wholly unworkable structure, where the Company is forced to enter into thousands

of individualized settlements to be administered on a computer-by-computer basis. No one

contemplated that sort of settlement, with its attendant administrative and logistical burden and

expense, and NVIDIA would not have agreed to it. (The Court undoubtedly would have refused

to approve it as unmanageable too.)

Altering the claims process is no simple matter; it would have an enormous ripple effect

on numerous third parties, including claims administrators, the OEMs who perform the repairs

and supply replacement computers, and shipping and recycling vendors. Any new claims process

could not be implemented for months, at best, assuming necessary third parties like the OEMs

even agreed to be part of it in the first place. The class therefore would be prejudiced by

inevitable delay or, more likely, the loss of any remedy whatsoever.
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F. The Motion Fails To Demonstrate A Need For Extraordinary Relief Under
The Relevant Legal Standard

In the face of these irremediable problems, the Motion seeks the most extraordinary form

of relief permitted in civil litigation, without so much as mentioning the exacting legal standards

it must meet to obtain it. See, e.g., eBay, Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 (2006)

(plaintiff seeking permanent injunction must demonstrate (i) that it has suffered an irreparable

injury; (ii) that remedies at law are inadequate; (iii) that, considering the balance of hardships

between the plaintiff and defendant, a remedy in equity is warranted; and (iv) that the public

interest would not be disserved by a permanent injunction). Thus, even apart from its failure to

prove any breach of the Settlement Agreement, the Motion does not meet its burden to obtain a

mandatory injunction. The Motion’s utter silence on the point alone bars the requested

injunction.

The Motion does not even attempt to show that anyone suffered an irreparable injury, or

any injury at all. NVIDIA has not breached the Settlement Agreement, and the class has

responded favorably to the replacement remedy. That a few class members would prefer different

replacement computers provides no basis to find an irreparable injury. Regardless, there is no

basis to conclude that any theoretical injury could not be compensated by a remedy at law.

Nor does the Motion weigh the balance of hardships because there is no hardship here.

Owners of outdated, nonfunctional computers get brand new ones with similar performance, a

reset useful life, and new warranties. Few class action settlements provide such favorable

remedies, particularly where, as here the defendant did not manufacture or sell the computers in

the first place.

Lastly, the requested relief would kill the settlement and deprive the class of a fair,

adequate and reasonable remedy. That outcome clearly would disserve the public interest, which

favors settlements. See Class Plaintiffs v. City of Seattle, 955 F.2d 1268, 1276 (9th Cir. 1992)

(referencing strong judicial policy favoring settlements). There is no colorable basis for

injunctive relief, either prohibitive or mandatory. See Marlyn Nutraceuticals, 571 F.3d at 879
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(mandatory injunctions “are not granted unless extreme or serious damage will result and are not

issued in doubtful cases”).

CONCLUSION

The Motion is predicated on unfounded accusations and fundamental misconceptions

about the Settlement Agreement and basic principles of classwide relief. It makes no showing

that an extraordinary and disfavored mandatory injunction is appropriate in this case, and seeks

relief that is virtually impossible to provide. Far from helping the class as a whole, the Motion

would undo more than a year’s worth of effort to provide class members with more than adequate

relief via a compromise of litigation, merely to assuage the individualized gripes of a few vocal

complainers. It should be denied.

Date: March 4, 2011 Respectfully submitted:

ORRICK HERRINGTON & SUTCLIFFE LLP

/s/ Robert P. Varian
ROBERT P. VARIAN

Counsel for NVIDIA Corporation
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