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Introduction 

Class counsel’s motion to dismiss is frivolous. It rests on fundamental 

misrepresentations of Appellant Marie Gryphon’s objection (“Obj.”) (Dkt. No. 85) 

(attached in class counsel’s Motion to Dismiss, Ex. 4) and of Glasser v. Volkswagen, 645 

F.3d 1084 (9th Cir. 2011), and ignores binding Ninth Circuit precedent that not only 

precludes class counsel’s motion to dismiss, but requires reversal of the settlement 

approval Gryphon appeals.  

Class member Gryphon purchased an Apple MacBook in 2006; it had a 

defective MagSafe power adapter that she replaced at her own expense. Gryphon is 

objecting to a class action settlement that waived all of her claims while paying her 

zero; the settlement, however, handsomely paid the class attorneys much more than 

both their lodestar and several times the pecuniary value of the relief the class 

received, and otherwise raised all of the red flags identified by In re Bluetooth Headset 

Prods. Liab. Litig. as demonstrating improper self-dealing in a class action settlement. 

654 F.3d 935 (9th Cir. 2011). (Gryphon is represented by the non-profit counsel who 

successfully argued Bluetooth in this Court.) The district court granted final approval of 

the settlement on March 8, 2012 (Dkt. No. 107), without mentioning Bluetooth or the 

red flags in the settlement, literally rubber-stamping a proposed order—a separate 

independent ground for reversal.  

Glasser is a case where an objector was objecting only to the fees, and was not 

appealing the settlement approval; the appellant in Glasser, unlike Gryphon, had 

“expressly disclaimed recovery under a constructive common fund theory.” 645 F.3d 
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at 1089. Simply put, Glasser does not apply to Gryphon’s objection, which objects to 

the fairness of the entire settlement on the constructive common fund theory that the 

Glasser appellants disclaimed; Bluetooth explicitly rejects class counsel’s assertion here 

that fees must be considered in isolation from the fairness of the settlement as a 

whole. 654 F.3d at 948-49. Moreover, Bluetooth explicitly rejected the identical 

misguided standing argument class counsel is making here. Id. at 949 n.9. As in 

Bluetooth, an appellant seeking to vacate approval of a settlement has standing to ask 

the court to evaluate the fairness of the fees, because the fairness of the fees affects 

the fairness of the settlement given the multiple indicia of self-dealing. Id. at 941-49. 

Class counsel gets around this only by falsely representing to this Court that Gryphon 

is not objecting to the substance of the settlement. She is: she is raising the same 

objection and appeal that her non-profit counsel successfully raised in Bluetooth. 

Moreover, this case presents additional reasons for reversal that Bluetooth did not.  

This not just a case where summary dismissal would be improper; if anything, 

this is a case where the Court could simply grant summary reversal because of the 

failure of the district court to apply the correct standard of law and because of the 

indefensible per se self-dealing engaged in by class counsel at the expense of their 

putative clients.  

Plaintiffs’ motion is not only substantively frivolous, but procedurally frivolous: 

class counsel fails to mention Cir. R. 3-6’s high standard for summary disposition, and 

fails to even argue that they meet that standard. Class counsel is bringing this motion 

for vexatious reasons to interfere with the merits briefing, and their actions will be the 

subject of a separate motion for sanctions under 28 U.S.C. § 1927. 
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Argument 

I. Both Gryphon’s Objection and Appeal Are Meritorious. 

Class member Gryphon purchased an Apple MacBook in 2006; it had a 

defective MagSafe power adapter that she replaced at her own expense. Decl. of Marie 

Gryphon (Dkt. No. 178-3). Gryphon is objecting to a class action settlement that 

waived all of her claims while paying her zero.1 This is not because Apple was not 

willing to fund a settlement with enough money to pay claims like Gryphon’s; it is 

because class counsel chose to structure the settlement so that there were multiple 

clauses protecting their excessive fee request from scrutiny, and the lion’s share of the 

settlement benefits would end up in their own pockets with a multiplier of their 

lodestar. This sort of self-dealing violates Rule 23(e), Rule 23(h), and Rule 23(a)(4), 

and Gryphon brought a meritorious objection; the district court’s rejection of that 

objection under the wrong standard of law is reversible error, and Gryphon’s appeal is 

also meritorious.2  
                                         

1 Plaintiffs argue in a footnote that Gryphon’s claim entitles her to nothing so 
an appeal cannot redress her injury. Motion 13 n.12. Their own complaint alleges 
otherwise. Dkt. No. 44 ¶¶ 56-70, 120, 128-37. The fact that the settling parties asked 
for and received a certification of a single class with common claims that included 
Gryphon judicially estops them from claiming that Gryphon is actually in an 
uncertified and unrepresented subclass not entitled to relief under any circumstances. 
New Hampshire v. Maine, 532 U.S. 742, 749-50 (2001); cf., e.g., Dewey, v. Volkswagen AG, 
2012 U.S. App. LEXIS 10932 (3d Cir. May 31, 2012) (reversing approval of 
settlement that “divided a single class into two groups of plaintiffs that receive 
different benefits” when second group did not have separate representation).  

2 In other briefing in this case in this Court, class counsel makes the ad hominem 
attack against Gryphon’s non-profit counsel as a “serial and ideological objector who 
makes his living objecting to class action settlements.” The ad hominem is, of course, 
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A. The Settlement Violates Bluetooth’s Restrictions Against Self-Dealing. 

As settlement of their suit against Apple over their MagSafe power adapters, 

class counsel agreed to a claims process that paid class members approximately 

$0.8 million dollars,3 but also sought, and received, a multiplier of over 150% of their 

lodestar that paid them more than three times as much: $3.1 million dollars. Courts 

“must be particularly vigilant not only for explicit collusion, but also for more subtle 

signs that class counsel have allowed pursuit of their own self-interests … to infect 

the negotiations.” Bluetooth at 947 (citing Staton v. Boeing Co., 327 F.3d 938, 960 (9th 

Cir. 2003)). Gryphon objected to the impermissible self-dealing by the class counsel 

“when counsel receive a disproportionate distribution of the settlement.” Bluetooth, 

654 F.3d at 947 (9th Cir. 2011) (quoting Hanlon v. Chrysler Corp., 150 F.3d 1011, 1021 

(9th Cir. 1998)). See Obj. 12-17. “If fees are unreasonably high, the likelihood is that 

                                                                                                                                   
irrelevant to the merits of Gryphon’s appeal, but, to the extent class counsel argues in 
the reply that the identity of Gryphon’s non-profit counsel is somehow relevant, it 
cuts in favor of her arguments, as he has won four of the five federal appeals of class 
action settlements he has argued, including both in the Ninth Circuit, winning millions 
of dollars for class members. Bluetooth, supra; Nachshin v. AOL, LLC, 663 F.3d 1034 
(9th Cir. 2011); Dewey, supra; Robert F. Booth Trust v. Crowley, 2012 U.S. App. LEXIS 
11927 (7th Cir. Jun. 13, 2012). See also In re Classmates.com Cons. Lit., 2012 U.S. Dist. 
LEXIS 83480 (W.D. Wash. Jun. 15, 2012) (praising helpfulness of and granting 
request by Gryphon’s counsel to allocate $100,000 objector’s fee award to class). 

3 Unfortunately, this is only an estimate based on the number of claims. The 
district court made no findings as to the actual value of the settlement to the class, 
though the amount the class actually receives under the settlement is a critical 
component in evaluating a settlement’s fairness. Bluetooth, 654 F.3d at 943 (reversing 
and remanding after district court failed to make comparison between fee award and 
value of settlement benefit to class). 
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the defendant obtained an economically beneficial concession with regard to the 

merits provisions, in the form of lower monetary payments to class members or less 

injunctive relief for the class than could otherwise have obtained.” Staton v. Boeing Co., 

327 F.3d 938, 964 (9th Cir. 2003); accord Bluetooth, 654 F.3d at 947. 

There need not be explicit collusion to create the sort of self-dealing unfairness 

that benefits class counsel at the expense of their clients, only acquiescence: “a 

defendant is interested only in disposing of the total claim asserted against it” and 

“the allocation between the class payment and the attorneys’ fees is of little or no 

interest to the defense.” Staton, 327 F.3d at 964 (quoting In re General Motors Corp. Pickup 

Truck Fuel Tank Prod. Liab. Litig., 55 F.3d 768, 819-20 (3d Cir. 1995)); accord Bluetooth, 

654 F.3d at 949; Mirfasihi, 356 F.3d at 785. Thus, a settlement can be unfair even when 

negotiated at arms’ length: class counsel can achieve an impermissible self-dealing 

settlement simply through a defendant’s and a mediator’s indifference to the 

allocation. Staton, 327 F.3d at 964. The relevant inquiry is whether the attorneys are 

unfairly attuned to their self-interest at the expense of the class. Bluetooth, 654 F.3d at 

947; id. at 948 (“While the Rule 23(a) adequacy of representation inquiry is designed to 

foreclose class certification in the face of ‘actual fraud, overreaching or collusion,’ the 

Rule 23(e) reasonableness inquiry is designed precisely to capture instances of 

unfairness not apparent on the face of the negotiations.” (quoting Staton, 327 F.3d at 

960)). 

Bluetooth suggests a nonexclusive list of three possible signs of self-dealing. 

Bluetooth, 654 F.3d at 947. As in Bluetooth, all three of these “multiple indicia” of 

unfairness are present here. First, “counsel receive[d] a disproportionate distribution 
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of the settlement.” Id. (quoting Hanlon, 150 F.3d at 1021). Class counsel received $3.1 

million, when the class received approximately $0.8 million, less than a third of class 

counsel’s receipts. As a practical matter, by asking for over triple what their clients 

received, class counsel has obtained 79% of the constructive common fund for itself. 

In re GMC Pick-Up Truck Fuel Tank Prods. Liab. Litig., 55 F.3d 768, 820 (3d Cir. 1995) 

(severable fee structure “is, for practical purposes, a constructive common fund”); id. 

at 821 (“[P]rivate agreements to structure artificially separate fee and settlement 

arrangements cannot transform what is in economic reality a common fund situation 

into a statutory fee shifting case.”); Johnston v. Comerica, 83 F.3d 241 (8th Cir. 1996) 

(“[I]n essence the entire settlement amount comes from the same source. The award 

to the class and the agreement on attorney fees represent a package deal.”). “If an 

agreement is reached on the amount of a settlement fund and a separate amount for 

attorney fees” then “the sum of the two amounts ordinarily should be treated as a 

settlement fund for the benefit of the class, with the agreed-on fee amount 

constituting the upper limit on the fees that can be awarded to counsel.” Manual for 

Complex Litigation § 21.71 (4th ed. 2008). 

Second, the settlement has a “clear sailing” arrangement providing for the 

payment of attorneys’ fees separate and apart from class funds without challenge from 

the defendants. Bluetooth, 654 F.3d at 948. A clear sailing clause stipulates that attorney 

awards will not be contested by opposing parties. “Such a clause by its very nature 

deprives the court of the advantages of the adversary process.” Weinberger v. Great 

Northern Nekoosa Corp., 925 F.2d 518, 525 (1st Cir. 1991). The clause “suggests, 

strongly,” that its associated fee request should go “under the microscope of judicial 
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scrutiny.” Id. at 525. The clear sailing clause lays the groundwork for lawyers to “urge 

a class settlement at a low figure or on a less-than-optimal basis in exchange for red-

carpet treatment on fees.” Id. at 524; accord Bluetooth, 654 F.3d at 947. Here, class 

counsel put its own fees ahead of the interests of the class by negotiating a provision 

that insulated those fees from challenge by the defendant.  

Third, the “parties arrange[d] for fees not awarded to revert to defendants 

rather than be added to the class fund.” Bluetooth, 654 F.3d at 947. A “kicker 

arrangement reverting unpaid attorneys’ fees to the defendant rather than to the class 

amplifies the danger” that is “already suggested by a clear sailing provision.” Id. at 949. 

“The clear sailing provision reveals the defendant’s willingness to pay, but the kicker 

deprives the class of that full potential benefit if class counsel negotiates too much for 

its fees.” Id. The class is unambiguously worse off when any reduction in a fee award 

reverts to the defendant instead of the class. The only reason to negotiate that 

provision is for the self-serving effect of protecting class counsel by deterring court 

scrutiny of the fee award. E.g., Charles Silver, Due Process and the Lodestar Method, 74 

Tulane L. Rev. 1809, 1839 (2000) (reversionary kicker is “a strategic effort to insulate 

a fee award from attack”). 

The potential overpayment of fees in a settlement doesn’t just affect the 

defendant, but affects the class, especially when the attorneys are receiving a 

“disproportionate fee” that may “betray the class’s interests.” Bluetooth, 654 F.3d at 

949. If “class counsel agreed to accept excessive fees and costs to the detriment of 

class plaintiffs, then class counsel breached their fiduciary duty to the class.” Lobatz v. 

U.S. West Cellular of Cal., Inc., 222 F.3d 1142, 1147 (9th Cir. 2000). Thus, judges must 
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look at the settlement and the fees together holistically to determine the fairness of 

the settlement. “Even when technically funded separately, the class recovery and the 

agreement on attorneys’ fees should be viewed as a ‘package deal.’” Bluetooth, 654 F.3d 

at 948-49 (quoting Johnston, 83 F.3d at 245-46). 

To this, we can add a fourth sign of self-dealing at the expense of the class: 

though the class consisted of owners of Apple computers, and though Apple has a 

record of every class member who bought a power adapter, the only way to make a 

claim was through filling out a paper form that would then be manually processed by 

the settlement administrator. Obj. 4-8. Such manual processing is more expensive than 

a claims process done purely electronically. The only reason the defendant would 

agree to incur this additional settlement administration expense was if they expected 

the additional costs to be more than offset by the number of class members deterred 

from seeking to make claims by the inconvenience of the hoop-jumping. In short, the 

class counsel agreed to a claims process that would artificially throttle the number of 

claims made, and thus the recovery of their clients. In conjunction with the 

disproportionate recovery and other Bluetooth red flags, the evidence of self-dealing is 

abundantly clear. 

B. The District Court Committed Multiple Reversible Errors. 

There should not be summary disposition because Gryphon should prevail 

upon appeal. The district court committed multiple reversible errors, flouting Ninth 

Circuit precedent binding on it and a reviewing court. 
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1. Bluetooth Requires Reversal. 

Though Gryphon raised the Bluetooth problems in her objection, the district 

court approved the settlement without even mentioning Bluetooth or addressing any of 

Gryphon’s objections. Dkt. No. 107. The opinion did not mention the clear-sailing 

provision; the opinion did not mention the kicker; the opinion did not even consider 

the question of what the class “actually received” or consider the problem of the 

disproportionate fee request to the fairness of the settlement. Id. As such, Bluetooth 

plainly requires, at a minimum, remand for a district court to evaluate the fairness of 

the settlement under the correct legal standard. E.g., 654 F.3d at 947-48 (finding 

reversible error because, inter alia, district court “ignored the clear sailing provision”); 

id. at 943 (reversible error when district court fails to compare fees to results achieved 

for the class in evaluating fairness of fees, which implicate fairness of settlement). This 

by itself precludes summary affirmance; if anything, it demonstrates that a request for 

summary reversal would not have been inappropriate. 

Moreover, Gryphon, in her merits brief, will ask the Ninth Circuit to extend 

Bluetooth and create a bright-line rule forbidding courts from approving settlements 

where attorneys negotiate more for themselves than for their putative clients in 

consumer class actions. This issue of first impression by itself precludes summary 

disposition. 

2. A Settlement Approval Cannot Be an Unreasoned Rubber Stamp 
in the Face of Good-Faith Objections. 

There is a separate, independent reason to reverse the settlement approval. 

Though multiple class members objected, and raised a number of legitimate concerns 
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about the settlement, the district court’s opinion approving the settlement is just a 

rubber stamp of a proposed order, striking out the word “proposed.” Dkt. No. 107.  

“[A] district court’s verbatim adoption of a party’s proposed findings of fact 

and conclusions of law, although highly disapproved of, is not per se grounds for 

reversal.” In re Community Bank of N. Va. & Guar. Nat’l Bank of Tallahassee Second Mortg. 

Loan Litig., 418 F.3d 277, 300 (3d Cir. 2005). “However, there must be evidence in 

the record demonstrating that the district court exercised ‘independent judgment’ in 

adopting a party’s proposed findings.” Id. (emphasis added). Nothing in this record, 

however, suggests that the district court provided independent judgment, and the 

reasons for rejecting the objectors’ arguments—if any—remain inscrutable: a single 

sentence stating that the objections are “overruled” is all that is in the opinion. Dkt. 

No. 107 ¶ 7. In this respect, the district court’s order is even less reasoned than the 

inadequate judgment by the In re Community Bank district court, which unpersuasively 

claimed to have conducted an “independent review of the record in this case.” 418 

F.3d at 301. Here, the district court didn’t even pretend to conduct an independent 

review.4 For the court to fulfill its fiduciary duty analysis and objectivity were 

required. “We believe that a court must set forth persuasive reasons, stated with 

                                         
4 Indeed, in its separately erroneous order requiring an oversized appeal bond 

in violation of Fed. R. App. 7, the district court adopted class counsel’s 
mischaracterization of the nature of Gryphon’s objection as solely about “fees,” again 
without mentioning Bluetooth, the claims process designed to deter claims, or even 
Gryphon’s objection and appeal, thus further demonstrating that the district court 
never fairly evaluated Gryphon’s objection. Dkt. No. 161 at 4. 
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objectivity, why the submissions of counsel totally reflect the independent 

judgment of the court.” Id. at 301 (emphasis added). 

In contexts outside of class action settlements, the Ninth Circuit has opined on 

the practice of adopting “the findings drafted by the prevailing party wholesale,” and 

held that such an order requires the appellate court to engage in “special scrutiny” 

involving a “careful inspection of the record.” Silver v. Executive Car Leasing, 466 F.3d 

727, 733 (9th Cir. 2006) (quoting Sealy v. Easy Living, 743 F.2d 1378, 1385 (9th Cir. 

1984)). Accord CFTC v Topworth, 205 F.3d 1107, 1112 (9th Cir. 1999) (“close scrutiny”); 

In re T.H. Richards Processing Co., 910 F.2d 639, 643 n.2 (9th Cir. 1990).  

But all of these cases at least involved reasoning, even if it was reasoning drafted 

by the prevailing party. This case involves mere boilerplate that gives nothing for this 

court to scrutinize. In the context of attorneys’ fees, the Ninth Circuit has held that 

this is reversible error. A “district court must specify its reasons for approving a 

particular attorneys’ fees award so that we may conduct meaningful review.”  Powers v. 

Eichen, 229 F.3d 1249, 1256 (9th Cir. 2000). “Because the district court failed to 

specify adequately the basis for its decision, it abused its discretion.” Id. at 1256-58. 

The reasoning of Powers for attorneys’ fees goes double when it comes to the 

approval of a class action settlement. A district court has an independent 

responsibility to ensure that a settlement is fair; that independent scrutiny is a 

prerequisite for ensuring that the absent class members’ due process is protected 

under Rule 23. A “district court ha[s] a fiduciary responsibility to the silent class 

members.” Grant v. Bethlehem Steel Corp., 823 F.2d 20, 23 (2d Cir. 1987); accord Mirfasihi 

v. Fleet Mortgage Corp., 356 F.3d 781, 785 (7th Cir. 2004). More scrutiny should be 
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required in the case of a Rule 23(e) evaluation of a settlement than in the case of 

attorneys’ fees; it would make no sense to permit perfunctory boilerplate to approve a 

class action settlement, but required detailed findings in the case of attorneys’ fees. 

Bluetooth suggests that this is the correct result. 654 F.3d at 944 (criticizing failure of 

district court to calculate “value of benefits to the class” and remanding for findings); 

id. at 949 (“approval of the settlement had to be supported by a clear explanation of 

why the disproportionate fee is justified and does not betray the class’s interests”; 

reversing and remanding “[b]ecause the district court did not provide such 

explanation”). 

The district court has given no reasoning for approving the settlement and 

overruling the objections, and nothing for this district court to review. Under Powers v. 

Eichen, this is reason enough to reverse, and there is no reason for this Court to create 

an unnecessary circuit split with the Third Circuit on this question. The Ninth Circuit 

creates a circuit split “only after the most painstaking inquiry.” Zimmerman v. Oregon 

Dep’t. of Justice, 170 F.3d 1169, 1184 (9th Cir. 1999). This independent ground for 

reversal is obviously an independent ground to deny summary affirmance. 

II. Glasser and Other Precedent Acknowledges Gryphon’s Standing to 
Appeal the Settlement Approval. 

Class counsel claims that Gryphon’s appeal is “on all fours” with Glasser. 

Motion 9. This is wrong. As Gryphon’s objection (discussed above) and Gryphon’s 

9th Cir. R. 10-3.1 Notice demonstrate, Gryphon is challenging the settlement approval 

itself, and the fee award as part of the settlement under a constructive common-fund 
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theory. Class counsel’s motion depends entirely on the false premise that Gryphon is 

only appealing the fee order, and not the settlement approval. 

The actual facts of this case immediately create two critical distinctions with 

Glasser.  First, as Glasser itself noted, Glasser does not apply: the appellant in Glasser had 

“expressly disclaimed recovery under a constructive common fund theory,” so the 

independent challenge to the fees had no benefit to the class. 645 F.3d at 1089. Here, 

on the contrary, Gryphon is, and has been, propounding exactly this theory of harm 

to the class from structural self-dealing. See Obj. 11 (referring to the settlement as a 

“constructive common fund”), 16 (quoting In re General Motors Corp. Pickup Truck Fuel 

Tank Prod. Liab. Litig., 55 F.3d 768, 820-21 (3d Cir. 1995) and Johnson v. Comerica, 83 

F.3d 241 (8th Cir. 1996)). Glasser correctly notes that class members have standing 

where “class counsel might obtain an excessive attorney fee award as part of a deal to 

accept an inadequate settlement for the class.” 645 F.3d at 1088 (quoting Lobatz, 222 

F.3d at 1147 (9th Cir. 2000), and citing several other cases); accord Bluetooth, 654 F.3d at 

949 n.9 (Glasser applies only when objector “expressly disclaim[s] recovery under a 

constructive common fund theory”). Plaintiffs argue that their settlement should not 

be treated like a constructive common fund, but that proposition—unsupported by 

precedent—is not so obvious to be decided summarily and, in any event, goes to the 

merits of Gryphon’s argument rather than her right to raise them. 

Second, the appellant in Glasser appealed merely the fee award, not the order of 

final approval. 645 F.3d at 1087 (appellant voluntarily dismissed appeal of final 

approval of settlement); see also Knisley v. Network Assocs., 312 F.3d 1123, 1125 (9th Cir. 

2002) (appellant lacks standing because no longer challenging approval of settlement). 
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Gryphon, by contrast, challenges not just the fee order, but the overall fairness of the 

settlement. In such a situation, there is no question of the standing to challenge the 

final approval order together with the fee order. See Glasser, 645 F.3d at 1088; Bluetooth, 

654 F.3d at 941-49. 

Plaintiffs not only misrepresent the law, they misrepresent the facts by creating 

strawman arguments and falsely attributing them to Gryphon. Motion 9-12 (citing 

Obj. at 15). When Gryphon wrote in her objection that she was not suggesting “that 

the size of the settlement is insufficient” (Obj. at 15), it was in the context of a 

complaint about the unfairness of the kicker and referring to the size of the gross 

settlement—the class’s recovery combined with the attorneys’ fees: 

The argument that the reversion of fees to the defendant is 
appropriate because class members have already been fully 
compensated is not serious. For multiple reasons, it is clear that 
the class is not getting complete compensation here. … [T]hose 
who did buy replacement adapters in years 2 or 3 get only a 
fraction of the replacement cost. Third, those, like Gryphon, who 
bought a replacement after year 3 get nothing. Fourth, there are 
theories of damages, espoused by the plaintiffs in their 
consolidated complaint, beyond refund for the cost of the 
replacement adapter. See Consolidated Complaint (Dkt. No. 44) at 
33, Prayer for Relief B. To clarify, this is not meant to suggest that 
the size of the settlement is insufficient; nor is it a claim that the 
settlement was required to fully compensate class members no 
matter how long they have owned their adapter; rather, it 
underscores that removing the “kicker” would not create a 
windfall for class members. 

In other words, Gryphon is not objecting that Apple is settling the claims in this case 

for a $3.9 million payout—but Gryphon is objecting that the settlement was 
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structured so that class counsel walk away with 79% of that constructive common 

fund while leaving so many class members (including Gryphon herself) without full 

compensation or an opportunity to benefit from a reduction of the excessive fee 

request. Plaintiffs ask the Court to imbue the quoted paragraph with a binding 

interpretation that contradicts everything else Gryphon says in her objection arguing 

that the settlement must be treated as a constructive common fund. Obj. at 11, 16. 

Under a constructive common fund framework, Gryphon is plainly “aggrieved” by 

the fee award because a sizable portion of that award is money that should have been 

remitted to the class instead enriched class counsel.  

Class counsel similarly misrepresents Gryphon as “expressly disclaim[ing]” that 

a reduction in the fee award would benefit herself or the class. Motion 1, 9, 11. But 

that is precisely part of what Gryphon is objecting to. Gryphon’s objection 

emphasizes the impropriety of the “kicker” in this settlement, which insulates the $3.1 

million fee award from scrutiny by segregating it away from the class’s coffers. Obj. 5, 

14-15, 29. The cardinal reason for challenging the “kicker” is a belief that any excess 

fee overages should redound to the benefit of the class. As Bluetooth states, there is 

“no apparent reason” for a reversion to go to the defendant: 

If the defendant is willing to pay a certain sum in attorneys’ fees as 
part of the settlement package, but the full fee award would be 
unreasonable, there is no apparent reason the class should not 
benefit from the excess allotted for fees. The clear sailing 
provision reveals the defendant’s willingness to pay, but the kicker 
deprives the class of that full potential benefit if class counsel 
negotiates too much for its fees. 
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654 F.3d at 949. In short, class counsel breached their fiduciary duty to the class by 

negotiating settlement provisions that shielded their fees from scrutiny at the expense 

of their putative clients. See also Staton, 327 F.3d at 964 (9th Cir. 2003). 

Class counsel should be ashamed of this breach of fiduciary duty and legal 

ethics that makes the settlement unfair, but instead they affirmatively brag about it in 

their motion to dismiss. Class counsel pretends that the kicker makes the settlement 

inherently immune from appeal rather than one of the “multiple indicia” of self-

dealing (Bluetooth, 654 F.3d at 947) that demonstrates unfairness. Plaintiffs’ argument 

that Gryphon’s complaint regarding the existence of the self-dealing “kicker” is some 

sort of admission precluding her appeal is not just ironic, but offensive: it is the very 

fact of the “kicker” combined with fees disproportionate to class recovery that 

Gryphon contends makes the settlement unfair. Bluetooth agrees, but the district court 

committed legal error by failing to perform the scrutiny that Bluetooth requires: its 

opinion does not even mention the kicker, which is an independent reason to reverse. 

Bluetooth, 654 F.3d at 949 (reversible error for district court to fail to analyze whether 

“kicker provision is in the class’ best interest as part of the settlement package”). 

At pages 8-9 of their motion, plaintiffs specifically acknowledge the appellate 

issues that Gryphon has raised in her 9th Circuit Rule 10.3-1(a) notice but fail to 

connect the dots and realize that the result of finding in Gryphon’s favor on these 

issues would reverse the entire settlement, not merely the fee award. The first 

appellate issue raised was the deficient structuring of the settlement (i.e. the 

disproportionate fee, clear sailing agreement, kicker, and artificially restricted claims-

made process). A finding in Gryphon’s favor leads to vacation of final approval and 
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reversal on Rule 23(e) grounds. Bluetooth, 654 F.3d at 950. The second appellate issue 

raised was the district court’s failure to exercise independent judgment and verbatim 

adoption of the parties’ proposed final order of approval. A finding in Gryphon’s 

favor leads to vacation of the settlement order and remand. In re Cmty. Bank of 

Tallahassee Second Mortg. Loan Litig., 418 F.3d 277, 300-02 (3d Cir. 2005).  

When a class member seeks to reverse an undesired settlement approval order, 

there is a wide consensus that being bound by the settlement’s release of claims is 

sufficient Article III injury. See e.g., Devlin v. Scardelletti, 536 U.S. 1, 6-7 (2002) (ability of 

objecting class member to appeal settlement approval “does not implicate the 

jurisdiction of the courts under Article III of the Constitution”); id. at 7 (an objector’s 

“complaint clearly falls within the zone of interests of the requirement that a 

settlement be fair to all class members”); Bluetooth, 654 F.3d at 949 n.9; Knisley, 312 

F.3d at 1127 (rejecting standing of objector to fees only because objector dismissed 

appeal of settlement approval); Cobell v. Salazar, No. 11-5205, 2012 U.S. App. LEXIS 

10230, at *22 (D.C. Cir. May 22, 2012) (“Any other conclusion would prove a bitter 

irony for those who have lost their [chose in action]”); Union Asset Mgmt. v. Dell, Inc., 

669 F.3d 632, 638-39 (5th Cir. 2012) (“[a]ny class member has standing to object to a 

class settlement”); United States v. Alabama, 271 Fed. Appx. 896, 898-99 (11th Cir. 

2008) (per curiam); Rutter & Wilbanks Corp. v. Shell Oil Co., 314 F.3d 1180, 1183 & n.1 

(10th Cir. 2002) (objectors who have objected to entire settlement are entitled to raise 

all issues relating to settlement fairness with respect to entire class); In re Cendant Corp. 

PRIDES Litig., 243 F.3d 722, 727-32 (3d Cir. 2001). As a class member, Gryphon 

would benefit from a settlement that fairly apportions the $3.9 million constructive 
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common fund Apple was willing to provide between class members and counsel, but 

the unfair self-dealing of class counsel prevented that. (That the parties might 

gerrymander a remanded settlement agreement to freeze Gryphon out a second time 

is irrelevant: that is true of any class member who successfully objects.) All three 

prongs of the Article III standing test—injury, causation, and redressability—are met.  

In sum, because Gryphon argues against the fee award on a constructive 

common fund basis and because she challenges the final approval order in addition to 

merely the fee award, Glasser and Bluetooth unequivocally support a finding of standing. 

III. Plaintiffs Fail to Mention or Meet the Standard for Summary 
Disposition. 

Plaintiffs’ motion is devoid of substantive merit. But it is also devoid of 

procedural merit.  

Rather than reserve their standing argument for their answering brief, plaintiffs 

bring a premature motion for summary dismissal. They do so without providing the 

Court with any standard—let alone the correct one—for adjudicating a motion for 

summary disposition. Courts construe motions to dismiss as motions for summary 

affirmance. See e.g., Jimenez v. Chertoff, 231 Fed. Appx. 720 (9th Cir. 2007); United States 

v. Monsalve, 388 F.3d 71, 72 (2d Cir. 2004) (per curiam); L’Heureux v. Whitman, 181 F.3d 

79 (1st Cir. 1999) (per curiam); cf. also Duarte v. Bank of Hawaii, 287 F.2d 51, 52 n.1 (9th 

Cir. 1961). The proper standard is articulated in 9th Cir. R. 3-6(b), which entitles a 

party to summary disposition only upon a showing “that it is manifest that the 

questions on which the decision in the appeal depends are so insubstantial as not to 

justify further proceedings.” Accord United States v. Hooton, 693 F.2d 857, 858 (9th Cir. 
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1982) (per curiam) (nonemergency summary affirmance “only where it is manifest that 

the questions on which the decision of the cause depends are so unsubstantial as not 

to need further argument.” (internal quotation omitted)). Cf. also United States v. Fortner, 

455 F.3d 752, 754 (7th Cir. 2006); Joshua v. United States, 17 F.3d 378, 380 (Fed. Cir. 

1994); Cascade Broad. Group, Ltd. v. FCC, 822 F.2d 1172, 1174 (D.C. Cir. 1987); 

Groendyke Transp., Inc., v. Davis, 406 F.2d 1158, 1162 (5th Cir. 1969). 

Not only are the plaintiffs not “manifest[ly]” right on the law, they are clearly 

wrong, based on any fair reading of the record on appeal and below. As detailed 

above, Bluetooth not only forecloses not just the plaintiffs’ errant reading of Glasser, but 

requires reversal on the merits. The plaintiffs’ argument is frivolous, and only made 

more so under the procedural posture at bar: a motion for summary dismissal. 

Furthermore, this Court holds that “motions to affirm should be made only 

after the appellant’s brief is on file and only where… the insubstantiality of the questions 

raised on appeal is clearly ascertainable from an examination of the record and the 

opening brief.” Page v. United States, 356 F.2d 337, 339 n.1 (9th Cir. 1966) (emphasis 

added). Instead, Plaintiffs filed their motion in the dark based on knowing 

misrepresentations of Gryphon’s argument. Were the plaintiffs alleging a jurisdictional 

defect plain on the docket like failing to file a notice of appeal within 30 days, or lack 

of a final judgment, it would be reasonable to file a motion to dismiss without 

examining the appellant’s opening brief. But the Glasser question of standing is fact-

bound and depends upon what arguments a particular appellant proffers. Gryphon’s 

Cir. R. 10.3-1 notice demonstrates her standing, but even if it didn’t, she has the 

prerogative to raise issues in her opening brief that weren’t in that notice. See Cir. 
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Advisory Comm. Note to R. 10-3. Plaintiffs’ failure to wait until Gryphon files her 

opening brief is reason alone to deny the motion. 

Plaintiffs’ motion unfairly harasses Gryphon by requiring her to brief the merits 

of the case twice (once three weeks before her opening brief is due), and raises costs 

to the court of having six, instead of three, judges needing to review the merits. 

Fortner, 455 F.3d at 754. Gryphon will separately move for sanctions under 28 U.S.C. 

§ 1927 for this vexatious multiplication of proceedings if the Court does not award 

such sanctions sua sponte. Top Entm’t, Inc. v. Torrejon, 351 F.3d 531, 534 (1st Cir. 2003). 

Conclusion 

For the reasons set forth above, Gryphon respectfully requests that this Court 

deny plaintiffs’ Motion to Dismiss. Pursuant to Circuit Rule 27-11(a)(1), which has 

automatically stayed the briefing schedule, Gryphon further requests that the Court 

schedule the opening brief to be due at least 28 days after the denial of the motion. 

Dated:  June 25, 2012   Respectfully submitted, 
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