
No. 12-15782 
Consolidated with Nos. 12-15740, 12-15757, 12-15816, 12-16053 

 
 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

 
NAOTAKA KITAGAWA, Jr.; et al. 

individually and on behalf of all others similarly situated, 
Plaintiffs-Appellees, 

 
MARIE GRYPHON,  

Objector-Appellant, 
 

v. 
  

APPLE INC., 
Defendant-Appellee. 

 
On Appeal from the United States District Court 

for the Northern District of  California, San Jose No. 5:09-cv-01911-JW 
 

Appellant Marie Gryphon’s 
Reply in Support of  Motion to Vacate Appeal Bond Order 

 
 CENTER FOR CLASS ACTION FAIRNESS LLC 
 Theodore H. Frank  
 1718 M Street NW, No. 236  
 Washington, D.C. 20036 
 (703) 203-3848 
 Attorney for Appellant Marie Gryphon 

Case: 12-15782     06/25/2012     ID: 8227529     DktEntry: 24-1     Page: 1 of 13



 i 

TABLE OF CONTENTS 

TABLE OF CONTENTS ..................................................................................................... i 
Introduction ............................................................................................................................ 1 

Updated Background ............................................................................................................. 2 

Argument ................................................................................................................................. 3 

I. Plaintiffs’ Ad Hominems Against Gryphon’s Counsel Further Demonstrate That 
the District Court’s Finding of $25,000 in Costs Is Clearly Erroneous. .............. 3 

II. The District Court’s Bond Order Improperly Imposes a Multiple of Costs. ..... 8 

III. The District Court’s Bond Order Applies the Wrong Legal Standard. ............... 9 

CONCLUSION ................................................................................................................... 10 

PROOF OF SERVICE ....................................................................................................... 11 

 

 

Case: 12-15782     06/25/2012     ID: 8227529     DktEntry: 24-1     Page: 2 of 13



 1 

Introduction 

Fed. R. App. Proc. 7 limits an appeal bond to the “amount necessary to ensure 

payment of costs on appeal.” Costs on appeal are limited to ten cents a page for 

copying (Cir. R. 39-1) and the order of a single transcript; class counsel identifies no 

other costs.1 Gryphon’s motion brief gave three reasons to vacate the district court’s 

first bond order (Dkt. 161): (1) the court’s finding that taxable costs for appellees 

would be $25,000 was clearly erroneous, unsupported by any competent evidence, and 

absurdly overstated; (2) the bond order was self-contradictory, ordering appellants to 

post a total of $60,000 to cover these $25,000 in supposed costs; and (3) the district 

court improperly based its ruling on its evaluation of the merits of the appeal, in direct 

contradiction of Ninth Circuit binding precedent. The real purpose of the bond is 

punitive, rather than to secure costs, and this is wrong.  

In response, plaintiffs effectively concede that there is no legal basis for the 

$15,000 or $25,000 figure: they argue that these amounts include “a motion to impose 

monetary sanctions against Gryphon, if and when her appeal is found to be 

frivolous,” but the Ninth Circuit explicitly forbids a Rule 7 appeal bond from 

including “fees that might be awarded by the court of appeals if that court holds that 

the appeal is frivolous.” Compare Azizian v. Federated Dept. Stores, Inc., 499 F.3d 950, 954 

(9th Cir. 2007) with Zeldes Decl. ¶ 4 and Class Counsel Opp. Br. 7. 

                                         
1 Class counsel does not dispute the district court’s finding that attorneys’ fees 

are not available as costs in this particular case. May 29 Bond Order at 4. 
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The utter bankruptcy of plaintiffs’ legal position is demonstrated by their 

irrelevant and baseless ad hominem attacks on Gryphon’s counsel, as if to prove the 

maxim “If the law isn’t on your side, pound the facts; if the facts aren’t on your side, 

pound the law; if neither the law nor the facts are on your side, pound the table.” 

Nothing in Fed. R. App. Proc. 7 permits ignoring its limits when class counsel dislikes 

opposing counsel. The appeal bond order—and the restatement of the appeal bond 

order that the district court issued after Gryphon filed her motion (Dkt. 176)—

exceeds legal limits and must be vacated. 

Updated Background 

Since Gryphon filed her motion to vacate the punitive appeal bond, several 

events have occurred that change the factual details below, though not the legal 

substance of her motion. The district court sua sponte issued a new order on June 20, 

2012, holding that its original appeal bond order only permitted the posting of a bond 

of $15,000, ordering the return of the $25,000 bond Gryphon had posted, and 

requiring the posting of a brand new $15,000 bond by Gryphon by June 22, 2012. 

Dkt. 176. Gryphon has posted a new appeal bond of $15,000. Dkt. 178. Why the 

district court did not simply order the return of $10,000 is mysterious, but, because 

the Clerk’s office will not return Gryphon’s $25,000 bond until August, Gryphon 

currently has $40,000 on deposit with the Clerk of Court as bond in this case. Id. ¶ 9. 

Gryphon has appealed the newest order for belt-and-suspenders reasons. Dkt. 183. 

Rather than file a duplicative motion in this Court, Gryphon asks that this Court 

vacate both appeal-bond orders and order the return of all $40,000 Gryphon posted. 
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Separately, one of the four appellants ordered to post an appeal bond (Dale 

Funk, 12-15740) has dismissed his appeal (Dkt. 173); existing orders thus bind three 

appellants to post bonds totaling $45,000. Class counsel has made an emergency 

motion for a fifth appellant, Kerry Ann Sweeney (12-16053), to post a bond of 

$25,000, scheduled for hearing July 9, 2012. Dkt. 168; Dkt. 169. If granted, the Court 

will be requiring the four appellants to post a total of $70,000. To date, however, 

Gryphon is the only one who has posted a bond.  

On June 22, class counsel filed motions to have the district court take the ultra 

vires step of dismissing two of the appeals of its own decision by other appellants. Dkt. 

179-182. Class counsel further made a substantively and procedurally frivolous 

motion in this Court on June 15 to summarily dismiss Gryphon’s appeal, vexatiously 

timed so that Gryphon’s opposition would be due the same day as this reply brief. See 

Gryphon Opp. to Mot. to Dismiss (filed Jun. 25, 2012). These separate motions in the 

district court and this Court are not relevant to this motion, other than to 

demonstrate the abusive scorched-earth tactics of class counsel, and its desire to avoid 

appellate scrutiny of an erroneous settlement approval. Cf. id. at 3-12. 

Argument 

I. Plaintiffs’ Baseless Ad Hominems Against Gryphon’s Counsel Further 
Demonstrate That the District Court’s Finding of $25,000 in Costs Is 
Clearly Erroneous. 

Gryphon’s motion demonstrated that class counsel has no chance of incurring 

more than a small fraction of $15,000 in costs, given the limits of Cir. R. 39. Class 

counsel does not identify any costs that would dispute this, and instead engages in 
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hand-waving: their only rationalization for $25,000 or $15,000 in costs is “Gryphon’s 

counsel’s, Ted Frank’s, proven idiosyncratic style of litigation.” Zeldes Decl. 

Unfortunately, the only proof in their brief of this is the adjective “proven.” Class 

counsel further accuses Frank of “obstructionist and delay” tactics, but does not 

identify a single such tactic. The accusation is plainly false. Recall: Gryphon conceded 

her “ability to pay” and posted the full $25,000 appeal bond without even asking class 

counsel to jump through the hoops of taking a deposition and making a motion to 

amend the appeal-bond order; she is the only appellant who, instead of asking for a 

stay, complied with the erroneous district court order, and asked for the illegal order 

to be vacated in a single motion instead of a three- or four-step process.  

The Zeldes declaration complains that Frank threatened class counsel with 

sanctions for noticing a vexatious deposition with no chance of producing admissible 

evidence, in violation of Fed. R. Civ. Proc. 26(g). Zeldes Decl. ¶ 3 and Ex. A. This is 

true, but Zeldes leaves out the second half of the story: in response, class counsel 

withdrew their deposition notice. Dkt. 178 ¶ 5 and Ex. C. Gryphon had every right to 

successfully invoke Fed. R. Civ. Proc. 26(g) to avoid harassment. How is the fact that 

Gryphon reduced the number of depositions taken evidence of increased costs?  

Zeldes further complains that Gryphon’s opposition to the appeal bond 

suggested the district court could issue sua sponte sanctions because class counsel had 

misrepresented the law and the facts in their motion for appeal bond. There was 

nothing wrong with Gryphon’s request: class counsel’s motion below misstated the 

law, misrepresented Gryphon’s appellate issues and objection (a misrepresentation 

class counsel repeats in its motion to dismiss and its opposition to this motion), 
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invented fictional quotes that they attributed to Gryphon’s counsel, exaggerated their 

costs in a sworn declaration, and then claimed a right to mislead the court in the name 

of “advocacy.” Frank Decl. ¶¶ 11-18 (Dkt. 137-2, attached as Ex. 1 to the Motion to 

Vacate Appeal Bond Order). Courts have the inherent authority to issue sanctions in 

that regard without a formal motion. Fed. R. Civ. Proc. 11(c)(3). The court in Cobell v. 

Salazar issued such a sua sponte order to show cause in response to misrepresentations 

similar to those committed by class counsel in this case. 816 F. Supp. 2d 10, 16-20 

(D.D.C. 2011).  

Remarkably, class counsel cites absolutely no authority other their own ipse dixit 

for the proposition that Frank’s “style of litigation” justifies their exorbitant cost 

figure, nor do they identify any costs imposed by Frank. All of their evidence reduced 

their costs: Frank’s threat of sanctions deterred class counsel from wasting money on 

a harassing deposition of Gryphon; Gryphon preempted a motion by class counsel by 

conceding her ability to pay an appeal bond and paying it; Gryphon complied with an 

illegal order and appealed it instead of filing two motions to stay. Though Frank has 

objected on behalf of aggrieved class members in dozens of cases, plaintiffs do not 

cite even a single court opinion criticizing Frank for making frivolous arguments, 

multiplying costs, or causing undue delay.  

Plaintiffs cite no authority because there is no authority for them to cite. Frank, 

a member of the American Law Institute, is a non-profit attorney who objects only to 

the most egregious violations of Fed. R. Civ. Proc. 23(e). Frank Decl. ¶¶ 2-6. For 

example, in In re Classmates.com Consolidated Lit., the Hon. Richard A. Jones praised 

Frank’s client, law professor Michael Krauss, and his objection for  
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provid[ing] new insight into the myriad defects in the first 
settlement, particularly with respect to class counsel’s conflicts of 
interest and the inadequacy of the proposed cy pres payment. Mr. 
Krauss provided substantial legal authority for his positions, much 
of which was helpful to the court. 

2012 U.S. Dist. LEXIS 83480 at *10 (W.D. Wash. Jun. 15, 2012). The objection, and a 

follow-up objection to an amended settlement, improved the class’s pecuniary 

recovery from $52,000 to $2,753,000. Id. at *20, *38. Part of that $2,753,000 was 

$100,000 that the district court would have awarded Krauss’s counsel in attorneys’ 

fees (which the court stated “would have undercompensated” Krauss’s counsel), but 

instead gave to the class at Frank’s request. Id. at *32-*34.  

In this court’s view, Mr. Krauss and his counsel did more to 
secure compensation for class members than class counsel did. 
Class counsel performed the bulk of the labor necessary to reach 
the settlement, but Mr. Krauss’s counsel did a substantially better 
job of attending to class members’ interests. 

Id. at *33. Frank’s non-profit work on behalf of class members has otherwise been 

acclaimed in nationwide press coverage. See, e.g., Ashby Jones, A Litigator Fights Class-

Action Suits, Wall St. J. (Oct. 31, 2011); Allison Frankel, Legal Activist Ted Frank Cries 

Conflict of Interest, Forces O’Melveny and Grant & Eisenhofer to Modify Apple Securities Class 

Action Deal, American Lawyer Lit. Daily (November 30, 2010). It is unfortunate that 

an attorney such as Frank who puts the class’s interests first is considered 

“idiosyncratic” by class counsel in this case. Class counsel’s attitude that there is 

something unseemly about putting the class’s interests first perhaps explains why class 

counsel negotiated an illegal self-serving settlement that paid $3.1 million to itself, but 

only about a quarter of that to their putative clients (about 79% of a constructive 
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common fund, more than three times the Ninth Circuit’s 25% benchmark), and why 

reversal will be required. Gryphon Opp. to Mot. to Dismiss 3-12. But it does not 

justify a punitive appeal bond. 

The Zeldes declaration further complains—again without citing any 

authority—that Frank “routinely files ideological objections to class action settlements 

and then appeals the same holding up settlements for substantial periods of time.” 

Again, Zeldes leaves out the second half of the story. Frank “does not bring appeals 

unless [he] believes [he] has a substantial chance of success on appeal.” Frank Decl. 

¶ 3. And this is backed up by Frank’s track record: Frank has won four of the five 

federal appeals he has argued relating to class action settlements, including both in the 

Ninth Circuit. In re Bluetooth Headset Prod. Liab. Lit., 654 F.3d 935 (9th Cir. 2011); 

Nachshin v. AOL, LLC, 663 F.3d 1034 (9th Cir. 2011); Robert F. Booth Trust v. Crowley, 

2012 U.S. App. LEXIS 11927 (7th Cir. Jun. 13, 2012); Dewey v. Volkswagen AG, 2012 

U.S. App. LEXIS 10932 (3d Cir. May 31, 2012). “The possibility that [an appellate 

court] would see merit to [an objector’s] appeal cannot be called ‘prejudice’; appellate 

correction of a district court’s errors is a benefit to the class.” Crawford v. Equifax 

Payment Svcs., Inc., 201 F.3d 877, 881 (7th Cir. 2000) (Easterbrook, J.). 

It goes without saying that nothing in Fed. R. App. Proc. 7 justifies a punitive 

appeal bond because of class counsel’s unsupported ad hominem attacks against 

opposing counsel. But these ad hominem attacks are especially mysterious in this case: 

class counsel is complaining that Gryphon’s counsel “routinely” brings successful 

appeals against settlements that violate Rule 23 and Rule 23.1. Why that means that 
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class counsel will end up photocopying 250,000 pages instead of a few thousand, or is 

entitled to an appeal bond for greater than their actual costs is left unexplained. 

As class counsel’s baseless ad hominems demonstrate, the $15,000 and $25,000 

figures are intended as a punitive measure, rather than for any costs under Rule 7. 

Class counsel keeps asserting costs from the “motions” they will file in this case, but 

all Ninth Circuit motions are filed electronically without paper copies, and thus 

present no Rule 39 costs for copying. Class counsel explicitly states that their “cost” 

figures include Rule 38 sanctions for a frivolous appeal, despite the fact that the Ninth 

Circuit explicitly forbids including the possibility of Rule 38 sanctions in an appeal 

bond. Compare Azizian v. Federated Dept. Stores, Inc., 499 F.3d 950, 954 (9th Cir. 2007) 

with Zeldes Decl. ¶ 4 and Class Counsel Opp. Br. 7. Class counsel has essentially 

conceded that the $15,000 and $25,000 finding of the court is based on legal error. 

Gryphon does not dispute that other district courts have imposed bonds in the 

range of $25,000. So what? An appeal bond is to ensure the costs in the case at bar, 

not the costs in some other hypothetical case with thousands of docket entries and 

days of trial proceedings. Class counsel has no evidence that taxable costs will be 

$15,000, much less $25,000, in this case.  

The finding that costs would be $25,000, or even $15,000, clearly erroneously 

contradicts law and fact, and must be overturned. 

II. The District Court’s Bond Order Improperly Imposes a Multiple of 
Costs. 

Even if the impossible came true and costs were $25,000, the district court 

improperly granted bonds totaling $60,000, with a likely increase to $100,000. Bond 
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Order at 5. Class counsel does not dispute that the requirements of the bond order 

exceeds the costs. If four appellants are “jointly and severally liable” for $25,000 in 

costs, that does not permit the appellee to seek $25,000 from each appellant and 

collect a total of $100,000. Class counsel cites no appellate authority permitting a 

court to impose Rule 7 appeal bonds for quadruple costs. This is independent error 

requiring vacation of the appeal bond. 

III. The District Court’s Bond Order Applies the Wrong Legal Standard. 

Class counsel does not dispute that the district court stated that it was granting 

the appeal bond motion because “the merits of the appeals at issue weigh heavily in 

favor of requiring a bond, as each is lacking in merit.” Bond Order at 4. Nor do they 

dispute that Ninth Circuit law explicitly prohibits this approach. Azizian, 499 F.3d at 

961 (9th Cir. 2007) (citing In re American Pres. Lines, Inc., 779 F.2d 714, 717 (D.C. Cir. 

1985)); accord Vaughn v. American Honda Motor Co., 507 F.3d 295, 299 (5th Cir. 2007). 

Instead, they ask this Court to disregard binding Ninth Circuit precedent and follow a 

Second Circuit decision that contradicts the Ninth Circuit precedent; then they falsely 

assert that this is “in accord” with Azizian. Class Counsel Opp. Br. 9. The argument is 

frivolous, and effectively concedes that the district court applied the wrong legal 

standard. This is independent grounds to vacate the district court appeal bond orders. 

Plaintiffs repeat the assertion that Gryphon’s appeal and objection is frivolous 

(premising this argument by misrepresenting the arguments she made in her objection 

and that she will make on appeal). But they have no rebuttal to the fact that the 

district court failed to adhere to the requirements of Bluetooth (a case that also 
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precludes their frivolous argument that Gryphon does not have standing), nor can 

they cite a single sentence from the district court’s opinions that demonstrates any 

reasoning that addresses any of the Bluetooth issues that Gryphon raised in her 

objection. Gryphon’s appeal is not only not frivolous, but will eventually result in 

reversal of the legally erroneous settlement approval for the reasons stated in her 

Opposition to the Motion to Dismiss. She declines plaintiffs’ invitation to multiply 

proceedings by arguing the merits in three separate places in this Court—a response 

to the Motion to Dismiss, this motion regarding the appeal bond, and the eventual 

merits briefing—especially as Azizian holds that the merits of the appeal are irrelevant 

to an appeal bond.  

Conclusion 

For the reasons set forth above, Gryphon respectfully requests that this Court 

grant her motion to vacate what are now two appeal bond orders. Gryphon currently 

has $40,000 on deposit with the district court, and the Court should further order the 

district court to release any amount in excess of a reasonable bond back to Gryphon. 
 
Dated:  June 25, 2012   Respectfully submitted, 
 
      /s/ Theodore H. Frank    
 Theodore H. Frank  

CENTER FOR CLASS ACTION 
FAIRNESS LLC 
1718 M Street NW, No. 236  
Washington, DC 20036 
Telephone:  (703) 203-3848   
Email:  tfrank@gmail.com 
Attorney for Appellant Marie Gryphon 
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the Clerk of the United States Court of Appeals for the Ninth Circuit using the 
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10866 Wilshire Blvd. 
Los Angeles, CA 90024  

  
 
Executed on June 25, 2012. 
 
      /s/ Theodore H. Frank    
 Theodore H. Frank  

CENTER FOR CLASS ACTION 
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1718 M Street NW, No. 236  
Washington, DC 20036 
Telephone:  (703) 203-3848   
Email:  tfrank@gmail.com 
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