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 Appellee-Plaintiffs Naotaka Kitagawa, Jr., Timothy J. Broad, Jessie Reisman, Tracey 

Hackwith and Michael Martin (collectively "Plaintiffs"), on behalf of a certified settlement class, 

respectfully file this opposition to Objector-Appellant Marie Gryphon's ("Gryphon") Motion to 

Vacate Appeal Bond Order. 

I. INTRODUCTION 

 After extensive briefing and oral argument on Plaintiffs' Motion for an Appeal Bond, on 

May 29, 2012, the District Court ordered Gryphon and the other Objector-Appellants1 to post a 

Federal Rule of Appellate Procedure ("FRAP") 7 bond in the amount of $15,000.2

Preliminarily, however, this Court should defer ruling on Gryphon's motion to vacate the 

May 29 Order pending resolution of Plaintiffs' motion to dismiss Gryphon's appeal.  On June 15, 

2012, Plaintiffs filed a motion to dismiss Gryphon's appeal on the grounds that she does not have 

Article III standing to object to the settlement or the District Court's award of attorneys' fees.  

  Gryphon is 

now seeking an order from this Court vacating the same on the following three grounds: (1) the 

district court purportedly "abused its discretion" because the $15,000 amount is erroneously 

excessive; (2) the district court cannot require each of the objector-appellants in this litigation to 

be severally liable for a $15,000 FRAP 7 bond; and (3) the district court applied the wrong legal 

standard by taking into account the merits of Gryphon's appeal.  As discussed below, Gryphon's 

contentions lack merit.  

                                           
1  The other Objector-Appellants are Robert J. Gaudet, Jr. (No. 12-15757), Jeremy Lee (No. 
12-15816), and Dale Funk (No. 12-15740).  Mr. Funk, however, filed a notice of dismissal of his 
appeal. (Dkt. No. 11). Currently pending in the district court is Plaintiffs' motion seeking a Rule 
7 appeal bond against Objector-Appellant Kerry Ann Sweeney (Dkt. No. 168), who filed a 
belated notice of appeal. (Dkt. 140). 
2  See May 29, 2012 Order Granting in Part Plaintiffs' Motions to Require Appellate Bond 
("May 29 Order") (Dkt. No. 161).   
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(See Motion to Dismiss Appeal, Dkt. No. 21-1).  As set forth therein, Gryphon not only fails to 

allege she was aggrieved by the settlement, she expressly disclaims that she is entitled to 

anything more than the settlement provides her. Because Gryphon fails to claim any injury that 

this Court could redress, this Court does not have jurisdiction to consider her appeal. See Glasser 

v. Volkswagen of America, Inc., 645 F.3d 1084 (9th Cir. 2011) ("[Article III] limits are 

jurisdictional .... and there is no question that a court can, and must, resolve any doubts about this 

constitutional issue.").  If Plaintiffs' motion to dismiss is granted, it will dispose of Gryphon's 

appeal in its entirety, and will expedite the distribution of settlement proceeds to the Class.  

Thus, Plaintiffs respectfully request the Court resolve that matter first before ruling on Gryphon's 

instant motion to vacate the bond order, which would obviate the need for the Court to consider 

the instant motion. 

If this Court is inclined to reach the merits of Gryphon's motion to vacate the May 29 

Order, Plaintiffs respectfully request it deny the same.  The District Court was well within its 

discretion to order Gryphon to post a $15,000 bond.  Indeed, nothing in Federal Rule of 

Appellate Procedure "FRAP" 7 mandates that the District Court make an express finding of the 

amount of costs on appeal.  Rather, under FRAP 7 the district court may order "any amount" 

necessary to "ensure" payment of costs on appeal, which may include, but is not limited to 

FRAP 39 costs.3

                                           
3  Emphasis is added and internal citations omitted throughout unless otherwise noted.  

  A $15,000 bond is not unreasonably excessive, particularly considering the 

likelihood that Plaintiffs will sustain additional and unnecessary costs resulting from Gryphon’s 

counsel’s, Ted Frank's, proven idiosyncratic style of litigation. See Declaration of Helen I. 

Zeldes attached hereto, ¶ 3. Ted Frank is a well-known serial and ideological objector who 
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makes his living objecting to class action settlements.  His obstructionist and delay tactics are 

meant to drive up the costs of litigation for plaintiffs as he has already shown he plans to here. 

The bond amount ordered by the District Court is well within a range that has been required of 

objectors to many class action settlements and is more than reason here given Mr. Frank's track 

record.   

While requiring Gryphon to post a $15,000 bond is reasonable for costs arising solely 

from her appeals, it is nevertheless also proper for the District Court to hold objector-appellant's 

"jointly and severally" liable for all of appellees' costs.  Ordering objector-appellants jointly and 

severally liable is in accord with the purpose of FRAP 7 which is to "ensure" appellees' costs are 

covered on appeal.  The District Court correctly found that it had concerns that the Objector-

Appellant's would not pay appellees' costs in this matter. Indeed, none of the other Objector-

Appellants posted the bond, in direct violation of the District Court's May 29, 2012 Order. 

The District Court also correctly considered the merits of Gryphon's appeal because it is 

similarly in accord with the purpose of FRAP 7 and the Ninth Circuit's opinion in Azizian v. 

Federated Dept. Stores, 499 F.3d 950 (9th Cir. 2007).  Accordingly, Plaintiffs respectfully 

request the Court deny Gryphon's motion to vacate the May 29 Order in its entirety.  

II. BACKGROUND 

 Plaintiffs provide a more detailed procedural history in their Memorandum 

accompanying their Motion for Bond (Dkt. No. 132-1) that Appellant Gryphon now moves to 

vacate, and provide an abbreviated version here.   

On March 8, 2012, after three years of investigation and hard-fought litigation by 

Plaintiffs’ counsel, the Court granted final approval of an outstanding settlement that benefits 
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more than 9.6 million purchasers of Apple, Inc. (“Apple”) MacBook and MacBook Pro 

computers and MPM-1 MagSafe adapters (the “Adapter”) (Dkt. No. 107).  The settlement 

provides cash refunds up to the full retail purchase price of the product, years of extended 

warranty protection, and free redesigned replacement products to the Class.  In approving the 

settlement, the District Court overruled the objections of Gryphon/Frank as meritless.   

Gryphon filed a Notice of Appeal on April 6, 2012 (Dkt. No. 119).  Plaintiffs filed a 

motion for an order requiring Gryphon to post a Rule 7 appeal bond on April 16, 2012 (Dkt. No. 

132).  Plaintiffs first argued that Gryphon had conceded that an appellate bond was appropriate, 

and in any event, the three factors courts consider in deciding whether to require a bond were 

satisfied.  Id. at 7-13.  Next, Plaintiffs argued that the District Court could include both taxable 

costs and attorneys’ fees in the amount of the bond, and proposed an amount of $200,000, which 

included $25,000 allocated for costs.  Id .at 13-17.  Last, Plaintiffs asked for expedited discovery 

in the event that it would bear on Gryphon’s ability to post a bond.  Id. at 18. 

Gryphon filed a memorandum in opposition to the Motion for Bond on April 30, 2012 

(Dkt. No. 137).  In fact, Gryphon conceded that the posting of a bond was appropriate, and 

offered to post a bond of a limited amount.  Thus, she only disputed the amount of the bond.  

Although she conceded that the motion should be granted, Gryphon demanded that the District 

Court sanction Plaintiffs on several grounds that were themselves frivolous, which she made 

clear that she used to threaten Plaintiffs’ Counsel to withdraw the motion that the District Court 

granted.  Moreover, Gryphon attempted to evade the strict, formal requirements of Rule 11 by 

not “moving” for sanctions, but simply “asking” the District Court to impose them.  Among the 

spurious grounds for sanctions included in Gryphon’s “motion” were Plaintiffs’ alleged “failure” 
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to include “overruled on other grounds” in a string cite footnote, and their “failure” to cite an 

inapposite Supreme Court case, Independent Fed’n of Flight Attendants v. Zipes, 491 U.S. 754, 

766 (1989), which never mentions FRAP 7 or appellate bonds, as controlling authority on the 

matter.   Perhaps most indefensible of all, Ted Frank, on behalf Gryphon, asserted that 

questioning his client’s standing under the U.S. Constitution was grounds for sanctions.  See Pl. 

Reply Mem. at 10-14 (Dkt. No. 143).   

Plaintiffs include this recitation in the procedural history here primarily because it bears 

on the likelihood that Plaintiffs will sustain additional and unnecessary costs resulting from 

Gryphon’s counsel’s idiosyncratic style of litigation, in which they ignore governing legal 

standards, distort uncontested facts in the record, and make unfounded and unprofessional threats 

to Plaintiffs’ Counsel.  They are not entitled to the benefit of the doubt.  A District Court that 

twice heard live argument from Gryphon’s counsel, at the final approval hearing and a hearing 

on Plaintiffs’ motion for bond, is certainly entitled to this Court’s deference in its ruling. 

The District Court held oral argument on Plaintiffs’ motion for the posting of a bond by 

Gryphon and the other objectors.  Gryphon’s counsel appeared and argued at the hearing.  After 

hearing from the parties, on May 29, 2012, the District Court granted Plaintiffs’ motion for bond 

in part, and ordered each Objector to post a bond in the amount of $15,000 on or before June 8, 

2012, and granted Plaintiffs leave to conduct expedited discovery as to the Objectors’ ability to 

post a bond in the higher amount of $25,000 (Dkt. No. 161).  As reflected in the District Court’s 

docket, Gryphon through her counsel posted a bond of $25,000 on June 8, 2012.  None of the 

other objectors complied with the District Court’s ruling to post a bond by June 8, or file a notice 

of dismissal of his or her appeal. 

Case: 12-15782     06/18/2012     ID: 8218788     DktEntry: 22-1     Page: 7 of 16



 
 
 
 
 

6 

III. ARGUMENT 

A. The District Court Did Not Abuse Its Discretion In Ordering Gryphon to  
  Post a $15,000 Bond 

 This Court reviews "objections to the amount of the bond for abuse of discretion."  

Azizian v. Federated Dept. Stores, Inc., 499 F.3d 950, 955 (9th Cir. 2007) (citing A&M Records, 

Inc. v. Napster, Inc., 239 F.3d 1004, 1028 (9th Cir. 2001)). 

 Gryphon's argument that the district court abused its discretion by ordering her to post a 

$15,000 bond lacks merit.  Foremost, nothing in FRAP 7 requires the parties or the district court 

to expressly make any showing of the precise amount of costs that will be incurred on appeal.  

See generally FRAP 7.4  To the contrary, FRAP 7 expressly states that the district court may 

require a bond in “in any ... amount necessary to ensure payment of costs on appeal.”  FRAP 7.5  

The power to impose an appeal bond under Rule 7 has been specifically given to the discretion 

of the district court. See FRAP 7, 1979 advisory committee notes.  And “[i]n practice, district 

courts are usually responsible at the conclusion of an appeal for taxing all appellate costs....” 

Azizian, 499 F.3d at 959.  "[C]osts identified in [FRAP] Rule 39(e) are among, but not 

necessarily the only, costs available on appeal [for purposes of Rule 7]."  Azizian, 499 F.3d at 

958).  The "drafters did not intend for Rule 39 to create a uniform definition of 'costs' ...."  Id.6

                                           
4  See also In re Ins. Brokerage Antitrust Litig., 2007 U.S. Dist. LEXIS 47659, * 42 (D.N.J. 
July 2, 2007) (“[objector] does not offer any case law in support of its argument that Plaintiffs be 
required to make some sort of delineated showing of costs for a bond motion.”). 

   

5  The wording of this statute is significant and "each word in a statute should, if possible, 
be given effect."  Azizian, 499 F.3d at 959, citing Crandon v. United States, 494 U.S. 152, 171 
(1990). 
6  See also Pedraza v. United Gaur. Corp., 313 F.3d 1323, 1329-30 (11th Cir. 2002) 
("Under no fair reading of the simple, unambiguous language of Rule 39 can an exportable 
definition of 'costs' be perceived ...."). 
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 Due to Gryphon's appeals, Plaintiffs are faced with an innumerable obstacles, all of 

which increase the costs of Gryphon's appeals.  Plaintiffs are forced to not only answer 

Gryphon's appeals, but they are also forced to file various motions with the district court and this 

Court, including the FRAP 7 appeal bond motion, this opposition to Gryphon's motion to vacate 

the appeal bond order, a motion to dismiss Gryphon's appeal pursuant to 9th Cir. R. 3-6 (see Dkt. 

No. 21-1), and a motion to impose monetary sanctions against Gryphon, if and when her appeal 

is found to be frivolous. See FRAP 38; 28 U.S.C. 1912; Libby, McNeill & Libby v. City Nat’l 

Bank, 592 F.2d 504, 514 (9th Cir. 1978).  It was and currently is impossible to know all of the 

costs Plaintiffs-Appellees will incur.  Indeed, Plaintiffs have already faced a motion by Objector-

Appellant Robert J. Gaudet, Jr. to stay the District Court's May 29, 2011 order (Dkt. No. 8), 

which this Court summarily denied.  (See Dkt. No. 11.)   Plaintiffs are also facing a motion to 

stay the May 29 Order in the District Court filed by Objector-Appellant Jeremy Lee.  (See Dkt. 

No. 166).  Plaintiffs' counsel have also traveled to and paid for depositions ordered by the 

District Court's May 29 Order to which notices of non-appearance were lodged for the Objector-

Appellants' failure to appear, and to which Plaintiffs are now forced to file motions to compel 

and motions for sanctions.   See Declaration of Helen I. Zeldes, ¶ 5.  As is evident, the costs 

arising out of the objector-appellants' appeals can be substantial, and cannot fully be known from 

the outset.                                                                       
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 Thus, there is nothing in the record to demonstrate that the District Court abused its 

discretion in requiring the posting of a $15,000 bond, which is well within a range that has been 

required of objectors to many class action settlements.7

B. The District Court Did Not Abuse Its Discretion By Ordering Each of the  
  Objector-Appellants to Post a $15,000 Bond  

 

 If Objector-Appellant Gryphon loses on appeal, "costs are taxed against" Gryphon.  

FRAP 39(a).  The same rule applies to the other Objector-Appellants in this litigation. In other 

words, each Objector-Appellant is separately liable for appellees' costs on appeal.  Thus, the 

District Court correctly required the other Object-Appellants to post a FRAP 7 bond.  Gryphon is 

now improperly arguing that the $15,000 bond she was ordered to post is actually a $60,000 

bond when taking into account the bonds the other Objector-Appellant's were required to pay.  

This is nothing more than an artifice.  Gryphon is really just re-arguing the objection she raised 

above that the $15,000 bond amount is excessive, which it is not, particularly considering the 

fact that Gryphon's counsel continues to re-argue positions previously ruled on, and her counsel 

persistently threatens further un-meritorious motions (some to be pursued against Plaintiffs' own 

counsel).   

 Moreover, a number of courts have found objector-appellants "jointly and severally 

liable."8

                                           
7  See, e.g., In re Ins. Brokerage Antitrust Litig., MDL No. 1663, 2007 U.S. DIst. LEXIS 
47659 (D.N.Y. June 29, 2007) (ordering $25,000 bond); In re Currency Conversion Fee 
Antitrust Litig., No. 01-01409, 2010 U.S. Dist. LEXIS 27605 (S.D. N.Y. Mar. 5, 2010) (ordering 
$50,000 bond); In re Initial Public Offering Sec. Litig., 721 F. Supp. 2d 210, 218 (ordering 
$25,000 bond); Gemelas v. Dannon Co., Inc. No. 1:08-cv-236, 2010 U.S. Dist. LEXIS 99503 
(N.D. Ohio Aug. 31, 2010) (ordering $275,000 appeal bond, $25,000 of which was taxable 
costs).  

  Thus, holding her jointly and severally liable for the entire bond amount is proper.  See 
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id.  Gryphon has admitted that she can afford to post the bond and, thus, no due process concerns 

are implicated.   And directly in line with the District Court's requiring a bond from each of the 

Objector-Appellants out of concern that there is great likelihood that they will not pay appellees' 

costs on appeal, none of the other Objector-Appellants posted the bond, in direct violation of the 

District Court's May 29, 2012 Order.  

C. The District Court Did Not Apply the Wrong Legal Standard 

 As discussed, the Legislature specifically gave the district court discretion to order a 

bond in "any amount" to "ensure payment of costs on appeal." FRAP 7; FRAP 7, 1979 advisory 

committee notes.  As reflected in this language, "the purpose of the rule is to 'protect[] ... an 

appellee against the risk of nonpayment by an unsuccessful appellant.'"  Fleury v. Richemont 

North America, Inc., No. C-05-4525-EMC, 2008 WL 4680033, at *6 (N.D. Cal. Oct. 21, 2008).  

The question of the merits of the appeal is "part and parcel of Rule 7."  Adsani v. Miller, 139 

F.3d 67, 79 (2d Cir. 2998).  In other words, the District Court correctly considered the merits of 

Gryphon's appeal because it is in accord with the purpose of FRAP 7 and the Ninth Circuit's 

opinion in Azizian.  

 As the District Court found, Gryphon's objection to the settlement and appeal there from 

lack merit.  Gryphon fails to refute Plaintiffs' Article III standing argument.  She offers no 

argument as to how the fee award has resulted in a reduction in the relief to which she is fairly 

entitled, or conversely, that a reduction in the award would benefit her.  This case is on all fours 

                                                                                                                                        
8  See Pedrazza v. United Gaur. Corp., 313 F.3d 1323, 1336 (11th Cir. 2002) (finding that 
the district may require objectors jointly and severally liable for a bond); In re Initial Public 
Offering Sec. Litig., 721 F. Supp. 2d at 218 (finding all objectors jointly and severally liable for 
$25,000 bond). 
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with Glasser, 645 F.3d at 1084.  The lack of merit to Gryphon's appeal has been further 

addressed ad naseum in the District Court, which is familiar with the contours of this case.   It is 

within this context that the District Court properly weighed the factors, including the merits of 

Gryphon's appeals, in determining whether and in what amount of a FRAP 7 bond to require her 

to post.    

IV. CONCLUSION 

For the reasons set forth above, Plaintiffs respectfully request that this Court defer ruling 

on Gryphon's motion to vacate the May 29 Order pending resolution of Plaintiff's motion to 

dismiss Gryphon's appeal, which would obviate the need for the Court to consider the instant 

motion.  

 In the alternative, Plaintiffs respectfully request that this Court deny Gryphon's motion to 

vacate the appeal bond order in its entirety. 

Respectfully submitted, 

Dated: June 18, 2012 ZELDES & HAEGGQUIST, LLP 
HELEN I. ZELDES (220051) 
 
 
By:  /s/ Helen I. Zeldes 

 HELEN I. ZELDES 
 

 625 Broadway, Suite 906 
San Diego, CA  92101 
Telephone: (619) 342-8000 
Facsimile: (619) 342-7878 
helenz@zhlaw.com 
aarono@zhlaw.com 
 

 STEVEN A. SKALET 
CRAIG L. BRISKIN 
MEHRI & SKALET, PLLC 
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1250 Connecticut Avenue., NW, Suite 300 
Washington, DC 20036 
Telephone: (202) 822-5100 
Facsimile: (202) 822-4997 
sskalet@findjustice.com 
cbriskin@findjustice.com 
 

 LINER GRODE STEIN YANKELEVITZ 
SUNSHINE REGENSTREIF 
   & TAYLOR LLP 
ANGELA C. AGRUSA (131337) 
CAMILLA Y. CHAN (241674) 
1100 Glendon Avenue, 14th Floor 
Los Angeles, CA 90024-3503 
Telephone:  (310) 500-3500 
Facsimile:  (310) 500-3501 
aagrusa@linerlaw.com 
cchan@linerlaw.com 

 MCNICHOLAS & MCNICHOLAS LLP 
PATRICK MCNICHOLAS (125868) 
CATHRINE B. SCHMIDT (212827) 
10866 Wilshire Boulevard Suite 1400 
Los Angeles, CA 90024-4338 
Telephone: (310) 474-1582 
Facsimile:  (310) 475-7871 
pmc@mcnicholaslaw.com 
cbs@mcnicholaslaw.com 
 

 Attorneys for Plaintiffs-Appellees 
 

DECLARATION OF HELEN I. ZELDES 

 I, Helen I. Zeldes, declare as follows:  

1. I am a partner with the firm of Zeldes & Haeggquist, LLP, and I am one of the 

lawyers representing Plaintiffs-Appellees in this appeal.  I have personal knowledge of the 

matters stated in this declaration and, if called upon to testify to them, could do so competently.   
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2. Objector-Appellant Marie Gryphon's counsel, Ted Frank, is well known in the 

class action community.  He is a serial objector who routinely files ideological objections to class 

action settlements and then appeals the same holding up settlements for substantial periods of 

time.    

3. As is evident from the procedural history in this litigation, there is a great 

likelihood that Plaintiffs will sustain additional and unnecessary costs resulting from Gryphon’s 

counsel’s idiosyncratic style of litigation. See, e.g., Gryphon's opposition to the Motion for Bond, 

filed April 30, 2012 (Dkt. No. 137), wherein Gryphon, inter alia, attempted to evade the strict, 

formal requirements of Federal Rule of Civil Procedure 11 by not “moving” for sanctions, but 

simply “asking” the District Court to impose them.  This is not to mention the constant barrage 

of emails from Mr. Frank  "threatening" Plaintiff's counsel to withdraw motions that the District 

Court granted. See, e.g., Ex. A, which is a true and correct copy of an email dated June 5, 2012 

from Mr. Frank to Plaintiffs' counsel.  In other words, when facing an objector-appellant such as 

Mr. Frank (on behalf of Ms. Gryphon) it is impossible to know the precise costs that appellees' 

will incur on appeal.  

4. Plaintiffs are forced to not only answer Gryphon's appeals, but they are also 

forced to file various motions with the district court and this Court, including the FRAP 7 appeal 

bond motion, this opposition to Gryphon's motion to vacate the appeal bond order, a motion to 

dismiss Gryphon's appeal pursuant to 9th Cir. R. 3-6 (see Dkt. No. 21-1), and a motion to impose 

monetary sanctions against Gryphon, if and when her appeal is found to be frivolous. See FRAP 

38; 28 U.S.C. 1912; Libby, McNeill & Libby v. City Nat’l Bank, 592 F.2d 504, 514 (9th Cir. 

1978).   
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5. Plaintiffs also cannot know the full range of costs they will incur opposing the 

other objectors' appeals.  Plaintiffs have already had to oppose a motion by Objector-Appellant 

Robert J. Gaudet, Jr. to stay the District Court's May 29, 2011 order (Dkt. No. 8), which this 

Court summarily denied.  (See Dkt. No. 11.)   Plaintiffs are also facing a motion to stay the May 

29 Order in the District Court filed by Objector-Appellant Jeremy Lee.  (See Dkt. No. 166).  

Plaintiffs' counsel have also traveled to and paid for depositions ordered by the District Court's 

May 29 Order to which notices of non-appearance were lodged for the Objector-Appellants' 

failure to appear, and to which Plaintiffs are now forced to file motions to compel and motions 

for sanctions.   As is evident, the costs arising out of the objector-appellants' appeals can be 

substantial, and are often times unknown from the outset. 

6. A District Court that twice heard live argument from Gryphon’s counsel, at the 

final approval hearing and a hearing on Plaintiffs’ motion for bond, is certainly entitled to this 

Court’s deference in its ruling. 

 Pursuant to 28 U.S.C § 1746, I declare under penalty of perjury that the foregoing is true 

and correct.  Executed on June 18, 2012. 

/s/Helen I. Zeldes 
HELEN I. ZELDES 
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CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed the foregoing with the Clerk of the Court for the 

United States Court of Appeals for the Ninth Circuit by using the appellate CM/ECF system on 

June 18, 2012.  

I certify that all participants in the case are registered CM/ECF users and that service will 

be accomplished by the appellate CM/ECF system. 

 
 s/Helen I. Zeldes 
 HELEN I. ZELDES 

 
ZELDES & HAEGGQUIST, LLP 
HELEN I. ZELDES (220051) 
625 Broadway, Suite 906 
San Diego, CA 92101 
Telephone:  619-342-8000 
Facsimile: 619-342-7878 
helenz@zhlaw.com  
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