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 1 

Introduction 

Blessing uses his word limits to engage in ad hominem attacks on Martin’s 

counsel (PB22, 41, 45, 53), but appellees fail to rebut Martin’s reasons for reversing 

the erroneous approval of an unfair settlement that violated the Class Action Fairness 

Act (CAFA) and Rule 23(h), and a Rule 23(g) procedure that violated the 

Constitution. 

 

I. Martin Is a Class Member With Standing to Appeal; Blessing’s Own 
Brief Provides Evidence of Widespread Discounting. 

Plaintiff Blessing claims that there is no evidence that Martin is a class member 

who paid $3.99/month, and asks the court to assume Martin is falsely asserting so. 

PB21-25.1 If Blessing is right, Martin does not have standing to object or appeal. But 

                                         
1 PB refers to Plaintiffs’ Brief; DB to Defendants’ Brief; MOB to Martin’s 

Opening Brief.  

Blessing’s claim that Martin’s URL cites do not exist (PB21-22) is false: both 
are URL-shortened redirects to Google searches offering dozens of message boards—
including message boards updated with 2012 posts—discussing Sirius’s promotional 
offers. Even if the extensive evidence of Sirius discounting would have been properly 
excluded in the district court, Blessing never challenged the admissibility of this 
evidence below, and thus has waived any objection to it here. Krieger v. Gold Bond Bldg. 
Prods., 863 F.2d 1091, 1096 (2d Cir. 1988); see also United States v. Garguilo, 554 F.2d 59, 
63 (2d Cir. 1977); United States v. Papadakis, 510 F.2d 287, 295 (2d Cir. 1975). Notably, 
Sirius does not dare claim to this Court that it does not continue to offer heavily 
discounted pricing nor does it challenge that Martin paid these prices. Blessing’s 
argument trying to create a factual dispute about what happened after the settlement 
was approved supports Martin’s claim that the district court erred when it failed to 
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Blessing isn’t right. Blessing did not dispute this fact below and there was no 

requirement of a sworn declaration to object, so Martin had no opportunity or reason 

to introduce additional evidence regarding his Article III standing beyond his 

attorney’s Rule 11 representation. 28 U.S.C. §1653 gives an appellant the right to 

submit evidence of federal jurisdiction at the appellate level. Willingham v. Morgan, 395 

U.S. 402, 407 n.3 (1969); Shaw v. Dow Brands, Inc., 994 F.2d 364, 368-69 (7th Cir. 

1993). Martin does so in the attached declaration, which cures any jurisdictional 

objection Blessing has.  

The Court should reject Blessing’s claim that Sirius does not engage in 

widespread discounting. Indeed, Blessing himself demonstrates that discounting is 

widespread: “For the year ending December 31, 2011, SXM’s monthly ARPU 

[average revenue per user] was $11.58.” PB25. But Sirius’s base price is over 

$12.95/month plus a royalty fee of up to $1.98/month for customers with the lowest 

level of service; customers with a premium level of service and/or multiple radios 

and/or Internet streaming paid more. If Sirius was not engaging in widespread 

discounting, its ARPU would be higher than its lowest list price as a matter of simple 

arithmetic. Yet Sirius’s ARPU is smaller than its lowest monthly list price. Blessing’s 

claim that the ARPU “eviscerates” Martin’s argument contradicts simple arithmetic: 

somewhere between 15% and 50% of customers are receiving discounts below list 

price, depending on the percentage of customers paying for premium services. (To 

                                                                                                                                   
perform an analysis of the value of the redeemed coupons as 28 U.S.C. §1712 requires. 
MOB16-20.  
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reach a $11.58 average, every customer paying $18 or more must be offset with one 

paying less than $6; every four customers paying $13 must be offset with one paying 

$6.) Indeed, Blessing’s reliance on the ARPU proves with mathematical certainty 

Martin’s claim (MOB24) that “the set of class members who are receiving discounts 

and who would not get any benefit from the settlement is a materially large number,” 

one in the millions.2 This by itself dispositively demonstrates that the settlement is 

unfair as a matter of law to a substantial subclass that was not separately represented, 

as In re Literary Works would require. 654 F.3d 242, 249-58 (2d Cir. 2011). 

Appellees never explain how, when class members lose money on every 

$12.95/month coupon they redeem, the coupons can be a class benefit; they simply 

ask this Court, contrary to their own evidence, to pretend that discounts are not 

widely available and every class member pays at least $12.95/month. The district 

court—without addressing the issue of the discounts at all—indiscriminately valued 

the benefit at $24/class member, even for the class members who are now paying $5-

$8/month more than they could have gotten by ignoring the settlement and 

negotiating a better price for themselves. This requires reversal of settlement 

approval; at a minimum, it requires remand for findings on the discounts. Several 

appellants have received discount offers while the appeal is pending. Any claims by the 

appellees that these discounts do not exist should not be countenanced, given 

                                         
2 Thus, the district-court cases Blessing cites approving settlements that 

unfairly treat “small” portions of the class (PB20) are inapposite—even if those cases 
were not superseded by Literary Works’s command that all subclasses, even those with 
weak claims, be treated fairly. 
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attorneys’ ethical obligation of truth-telling to this Court. Sirius should be required to 

disclose what percentage of its customers are paying list price if it is going to claim 

that the number is too small to be relevant. 

II. This Is a Coupon Settlement. 

Thus, the settlement’s in-kind relief was nothing more than a profitable 

“marketing program” for Sirius, the very essence of an abusive coupon settlement. In 

re GMC Pick-Up Truck Fuel Tank, 55 F. 3d 768, 807 (3d Cir. 1995). If anything, this is 

worse than a typical coupon settlement, which at least provides a discount to class 

members; this coupon settlement did not even provide a discount; moreover, class 

members who waived their claims (including securities claims!) for damages were 

treated no differently than customers who had never done business with Sirius (and 

thus had no claim for antitrust damages). 

Blessing argues that because the parties characterized their settlement relief as 

“injunctive,” it is not coupon relief. PB30-31. But the unspoken premise that relief 

cannot both be injunctive and count as a coupon under CAFA is false. If, for 

example, parties structured a settlement to provide the “injunctive relief” of mailing 

coupons to the class, it would plainly be a coupon settlement; otherwise, the 

exception would swallow the rule. Blessing cites no precedent for the absurd 

proposition that one can evade CAFA by refusing to call coupons coupons, or by 

structuring a settlement requirement to issue coupons to the class as an injunction. 

Indeed, Blessing’s own cited case demonstrates the relief in this case is coupon 

relief: at PB33, Blessing relies on In re Wireless Tel. Fed. Cost Recovery Fees Litig., No. 
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MDL 1559, 2004 U.S. Dist. LEXIS 23342 (W.D. Mo. Apr. 20, 2004), which held 

“This is not a ‘coupon’ settlement. Class members will not be required to purchase any 

additional services or items to receive a benefit.” Id. at *11 (emphasis added). Here, the 

coupon relief benefited class members only if they purchased additional services from 

Sirius—and even then, those that used the $12.95/month coupon suffered a loss, 

because it was for a list price higher than what Sirius was offering other customers at 

the same time. Class members like Martin who did not want to renew at the higher 

price (or even at the $77/year price Sirius offered Martin) received no benefit from 

the settlement—but were valued by the district court as if they had received 

compensation, despite CAFA’s instruction to value coupon settlements on the basis 

of redeemed coupons.  

The non-binding case of Dupler v. Costco Wholesale Corp., 705 F. Supp. 2d 231 

(E.D.N.Y. 2010), relied on by Blessing, is not persuasive: Dupler never mentions the 

words “coupon” or “Class Action Fairness Act.” Dupler is also distinguishable, 

because the coupons in that case were for free services from Costco with no further 

obligation; here, a class member must purchase new services—at a price above what 

the average Sirius customer pays (PB25)—from Sirius to obtain the negative 

“benefit.”  

And even with this distinction, both the Wireless and Dupler district courts are 

wrong: as Synfuel Technologies v. DHL Express (USA) holds, even if settlement relief for 

a free service is not “identical to a coupon,” it should be treated like a coupon when it 

is “in-kind compensation” that “shares characteristics” with coupons. 463 F.3d 646, 
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654 (7th Cir. 2006) (Wood, J.). See also In re Mexico Money Transfer Litig., 267 F.3d 743, 

748 (7th Cir. 2001) (“compensation in kind is worth less than cash of the same 

nominal value”); Wilson v. DirectBuy, Inc., No. 3:09-CV-590, 2011 U.S. Dist. LEXIS 

51874 (D. Conn. May 16, 2011) (treating renewed or continued membership to 

DirectBuy service as coupon settlement).3 Neither appellee disputes that this is in-

kind compensation, or gives a valid basis in the text of CAFA for disregarding Synfuel. 
                                         

3 Blessing’s insinuation that Wilson did not treat the relief as a CAFA coupon 
(PB35 n.29) is false. Wilson, unlike Dupler (which offered the same kind of relief), gave 
extensive analysis of whether the in-kind relief was a coupon, and “agree[d] with 
objectors” that it should be valued like a coupon settlement rather than the sort of 
legally erroneous calculation adopted by the district court here. 2011 U.S. Dist. LEXIS 
51874 at *23-*29. Blessing claims, without statutory support, that a low churn rate 
magically turns a coupon into a non-coupon. But DirectBuy customers had a 75% 
annual renewal rate; this did not change the conclusion that the relief was coupon 
relief, merely the valuation. Id. at *26. A 75%/year renewal rate is mathematically 
equal to a 2.4%/month churn rate—a figure legally indistinguishable from the 
2%/month Sirius churn rate alleged by Blessing (PB35), which would, if true, produce 
a 78%/year renewal rate. (A yearly renewal rate equals the twelfth power of one minus 
the monthly churn rate.) Thus Blessing’s assertion that none of the coupon cases 
involve the “kind of renewal rate” in this case (PB35) is another arithmetical mistake. 

While Blessing asserts that the “low churn rate continued” while the 
$12.95/month coupon was offered (PB35 n.28), he does not provide any statistics as 
to which renewals used the $12.95/month coupon and which renewals—like 
Martin’s—received a substantially discounted price. A much smaller fraction of class 
members redeemed the $12.95/month coupons than Blessing implies. Of course, as 
discussed above, the class members who used the $12.95/month coupon were worse 
off than the class members who did not use the settlement “benefit” and received a 
lower price. If the district court had performed the analysis required by §1712 of 
evaluating the redeemed coupons, it would have found that the coupons had negative 
value. 
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The unproven allegation that class members are likely to use the coupons does not 

mean the coupons are not coupons; the possibility that coupons will have a high 

redemption rate is already accounted for in CAFA. As in Synfuel, the relief “will 

benefit only those class members who continue to purchase services from” Sirius. 463 

F.3d at 654.  

The entire point of CAFA’s limitation on coupon settlements is that settling 

parties’ exaggerated representations about the usage rates of coupons are not to be 

trusted, and a court is to examine the value of the coupons actually used, not the self-

serving predictions of the settling parties. The language of 28 U.S.C. § 1712(a) is 

mandatory; there is no exception for coupons that parties assert are especially likely to 

be used. MOB17-19. The refusal of the district court to call a coupon a coupon and 

apply CAFA was reversible error.  

Sirius argues that CAFA only applies to attorneys’ fees and not the settlement 

approval (DB14-16), but this is incorrect. CAFA requires “heightened judicial 

scrutiny” of coupon settlements. Synfuel, 463 F.3d at 654.4 That scrutiny would require 

an investigation of the extent of Sirius’s discounting that the district court failed to 

                                         
4 Contrary to appellees’ repeated assertions that these multiple questions of law 

are subject to abuse-of-discretion review, a district court does not have “discretion” to 
apply the wrong law. “Because the District Court made a threshold ruling of law 
before exercising its discretion, our review is de novo.” Shipping Corp. of India v. Jaldhi 
Overseas Pte, 585 F.3d 58, 66 (2d Cir. 2009). Moreover, the application of law to fact is 
reviewed de novo. Passi v. Mukasey, 535 F.3d 98, 101 (2d Cir. 2008). In any event, “a 
district court necessarily abuses its discretion when its decision rests on an error of 
law.” Aqua Stoli Shipping v. Gardner Smith Pty., 460 F. 3d 434, 439 (2d Cir. 2006).   
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undertake. Moreover, examining the settlement under the correct framework of a 

coupon settlement would have readily demonstrated the falsity of the parties’ claim 

that the relief was worth $180 million.  

If, during the pendency of the “price freeze,” Sirius had dared to advertise that 

its $12.95/month price was a $2 discount, the FTC would consider it “deceptive,” and 

Sirius would likely face another consumer-fraud class action. 16 C.F.R. §233.1(a), (d). 

How can a valuation deemed deceptive by the FTC be legally correct to accept? The 

relief in this case was a zero-dollar coupon, and should have been valued as such 

under §1712—a determination that would have said about the fairness of a settlement 

where the attorneys walked away with $13 million and the class nothing. 

III. The District Court’s Valuation of the Coupon Relief Was Clearly 
Erroneous. 

The district court’s adoption of the parties’ self-serving predictions of the 

valuation of the coupon relief was not only clearly erroneous, but has already been 

falsified by evidence included in Blessing’s appellate brief. The court found there 

would be a $2/month price increase; Blessing admits there was not. PB26. The 

settling parties simply misstated the facts in the district court: if this Court remands 

for the inquiry that CAFA requires, the evidence will show that Sirius continues to 

mail offers for six-month subscriptions for $25—a price even lower than what Martin 

paid. 
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There was no reason for the district court to speculate that it was “likely” Sirius 

would raise prices: §1712 requires it to test the value of redeemed coupons, and the 

district court would have seen that the value of the redemption was less than zero. 

Blessing argues that “Judge Baer appropriately exercised his discretion in 

concluding that the settlement was the preferable option [to cash].” PB28. This is 

false. First, it is wrong as a matter of law. “[C]ompensation in kind is worth less than 

cash of the same nominal value.” Mexico Money Transfer, 267 F.3d at 748. Second, the 

district court can’t be said to have “conclud[ed] that the settlement was the preferable 

option” because it entirely disregarded Martin’s argument why the valuation was 

fictional.  

Indeed, Blessing’s argument essentially concedes Martin’s contention that Sirius 

does not actually believe that the settlement is worth $180 million. MOB27-28. Are 

we really expected to believe that Sirius preferred “$180 million” of non-pecuniary 

“cost” to a $18 million cash settlement, as Blessing suggests? PB28 (“Plaintiffs were 

not given the option of any cash settlement.”).5 The reason Sirius preferred the non-

pecuniary relief to even the smallest cash settlement is because, as both common 

sense and §1712 tells us, the value of a zero-dollar coupon is zero. Sirius profited 

                                         
5 Blessing exaggerates. There was a cash settlement. It’s just that all of the $13 

million in cash went to the attorneys, rather than the class. If class counsel had agreed 
to be paid in the same coupons offered to the class, there would be no argument that 
the settlement is unfair because of self-dealing. Cf. In re Auction Houses Antitrust Litig., 
2001 U.S. Dist. LEXIS 1713, at *72 (S.D.N.Y. Feb. 22, 2001). Class counsel might 
fairly respond that freely-available zero-dollar coupons cannot possibly be considered 
fair compensation. That is exactly Martin’s point.  
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from the “relief” at the expense of the class by offering a price higher than what 

Blessing himself concedes is the “average revenue per user.” PB24-25. 

There is another reason we know Sirius found the “settlement relief” profitable 

rather than an $180 million expense. Sirius gratuitously agreed to offer the same 

relief—a price freeze—to non-class members, even though those non-class members 

were offering nothing in consideration for that option. Sirius presumably found it 

profitable to do so; otherwise, it would have been entirely within its rights to insist in 

settlement negotiations that only class members could “benefit” from the price freeze, 

and offer one price to class members and another to non-class members.6 The 

settlement was not a cost to Sirius; it was a profitable “marketing program” that 

tricked class members into purchasing at a concededly above-average price. GM Pick-

Up, 55 F. 3d at 807. 

In his opening brief, Martin noted that a coupon to sell a Big Mac for $12.95 

would be worthless; so, too, was the coupon to sell Sirius service for $12.95/month. 

MOB21-23. The appellees provide no response to this truism. The relief to the class 

was valueless, and the district court clearly erred as a matter of fact and law 

concluding otherwise. 

                                         
6 In the alternative, if class counsel negotiated a benefit to non-class-members 

at the expense of class members, it is a separate independent reason to find an unfair 
breach of fiduciary duty and a failure to meet Rule 23(a)(4). Blessing can’t have it both 
ways. 
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In his opening brief, Martin noted that Literary Works requires a finding that 

this settlement is unfair as a matter of law. MOB23; MOB20 n.4. The appellees do not 

cite, much less try to distinguish, Literary Works.  

In his opening brief, Martin argued that the evidence in support of the $180 

million valuation failed to meet Daubert standards and was inadmissible, and that the 

district court thus committed reversible error in failing to address this objection. 

MOB23-27. Neither appellee mentions Daubert, much less offers any basis for this 

Court to conclude that Martin’s evidentiary objection is not valid.  

IV. The Settlement Is Impermissibly Rife With Bluetooth Self-Dealing. 

The district court’s contradiction of In re Bluetooth Headset Prod. Liab. Lit., 654 

F.3d 935 (9th Cir. 2011), was an error of law requiring reversal. 

A. Blatt Provides No Reason To Reject Bluetooth. 

Blessing’s reliance on Blatt v. Dean Witter Reynolds Intercapital, Inc., 732 F.2d 304 

(2d Cir. 1984), as a reason to disregard Bluetooth is misguided. 

First, the posture of Blatt is entirely different. In Blatt, the objectors did “not 

object to the basic settlement,” id. at 307 n.1, but asked the court to take the ultra vires 

step of “rewrit[ing] the stipulation of settlement.” Id. at 306. Blatt correctly held that 

courts have no authority to “depart from the terms of the agreement.” Id. at 307. 

Martin, in contrast, does object to the basic settlement and recognizes that this Court 

cannot rewrite the objectionable settlement term. The Blatt objectors thus made a 

different argument than Martin’s counsel made in Bluetooth and is making here, and 

Blatt has not rejected the Bluetooth proposition. 
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Second, while Blatt states in dicta that “a number of courts and commentators 

have concluded that the payment of fees directly by the defendant in an amount to be 

determined by the court actually benefits the shareholder class because the settlement 

package is not reduced by the payment of counsel fees,” id. at 308, it also notes that 

“some courts have criticized [such a] payment” and never expressly adopts that 

position itself, relying solely on the fact that it would be unprecedented to reject a 

settlement on account of such a fee arrangement. Id. at 307-08. That is no longer true 

after Bluetooth, which holds that it can be grounds to reject a settlement. This Court 

should not side with Blessing and the Blatt dicta on the so-called benefits of a kicker; 

that argument is premised on a simply incorrect economic fiction, as multiple courts 

and commentators have recognized since Blatt was decided in 1984. “[P]rivate 

agreements to structure artificially separate fee and settlement arrangements cannot 

transform what is in economic reality a common fund situation into a statutory fee 

shifting case.” In re GMC Pick-Up Trucks, 55 F.3d 768, 821 (3d Cir. 1995). See generally 

MOB34-35 (citing cases and Manual for Complex Litigation §21.71 (4th ed. 2008)).  

Appellees rely solely on the ipse dixit assertions of several district court cases 

that ignore “economic reality” and claim that a separate fund of attorneys’ fees does 

not come out of the class’s pocket—a claim that requires one to believe that 

experienced defense counsel have no rational expectations that class counsel would 

ask for fees after negotiating settlement relief for the class, and was entirely surprised 

that there would be a non-zero fee request. MOB35 n.8. Thus, Blessing’s claim that 

class counsel will act less generously to the class if it has to request a percentage of the 

Case: 11-3696     Document: 493     Page: 19      04/16/2012      581035      38



 13 

common fund than if it negotiates a separate fund (PB49-50) is economic nonsense. 

“Even if the plaintiff’s attorney does not consciously or explicitly bargain for a higher 

fee at the expense of the beneficiaries, it is very likely that this situation has indirect or 

subliminal effects on the negotiations.” Court Awarded Attorney Fees, 108 F.R.D. 237, 

266 (1985). “In other words, the negotiation of class counsel’s attorneys’ fees is not 

exempt from the truism that there is no such thing as a free lunch.” Staton v. Boeing, 

327 F.3d 938, 964 (9th Cir. 2003). Martin submits that, given a choice, this Court 

should follow the Manual for Complex Litigation, Bluetooth, and other appellate courts 

that recognize “economic reality,” rather than the district courts that do not. 

B. Bluetooth Applies Here. 

Blessing claims that Bluetooth is really about “lack of detail in the record” 

(PB42), but that plainly isn’t so: Bluetooth has multiple holdings about the problems of 

a settlement where class counsel engages in self-serving negotiations and ends up with 

all of the pecuniary benefit while the class gets nothing.  

Blessing argues that Malchman v. Davis, 761 F.2d 893 (2d Cir. 1985), endorses 

clear-sailing agreements. PB47-48. It does not. There were three opinions in 

Malchman; two judges were critical of the clear-sailing agreement as potentially 

improper. 761 F.2d at 908 (Mansfield, J., dissenting) (clear-sailing clause “tainted” 

settlement); id. (Newman, J., concurring) (“Perhaps [clear-sailing clauses] should be 

forbidden in all cases.”). Malchman affirmed the approval only because, in 1985, “the 

parties in this case had no reason to doubt the propriety of agreeing to the clause.” Id. 

at 908 (Newman, J., concurring). Twenty-six years after Judge Newman’s and Judge 
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Mansfield’s opinions, the appellees do not have the excuse that they did not know 

that clear-sailing clauses are legally problematic; the majority in Malchman supports 

Martin’s argument against clear-sailing clauses. 

Martin argued that the problem with the kicker reverting excess fees to Sirius is 

that, in conjunction with a clear-sailing clause, it self-servingly protected the attorneys’ 

fees at the expense of the class. MOB36-37. Blessing responds by confirming this 

concern, arguing that the kicker divests class members of any standing to challenge 

the fee request. PB37 (citing Glasser v. Volkswagen of Am., Inc., 645 F.3d 1084 (9th Cir. 

2011)). Judge Newman’s concurrence in Malchman finds this a problem: a clear-sailing 

clause has “adverse effects that cast substantial doubt on the legitimacy of its use. … 

[It] creates the risk that a fee request within the negotiated ceiling will not be 

challenged, placing upon the courts the burden of examining the basis for the fee, 

unaided by the challenges of an adverse party.” 761 F.2d at 907-08. The kicker, 

combined with Blessing’s standing argument (and the Rule 23(h) violation), realizes 

exactly Judge Newman’s largest concerns about the impropriety of clear-sailing 

clauses. Martin submits that this confirms his point that the kicker is a breach of 

fiduciary duty making the settlement unfair: class counsel has self-dealt, putting their 

own interests in attempting to immunize their excessive fee request from challenge 

ahead of those of the class, which would benefit from a reversion had not class 

counsel inserted a provision to expressly preclude such a possibility. There is “no 

apparent reason” for such a clause, Bluetooth, 654 F.3d at 949, and class counsel does 

not provide a valid one. 
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But Blessing misinterprets Glasser. Glasser acknowledges that objectors have 

standing to complain, as Martin did here (MOB14-15; MOB34-35), that class counsel 

“obtain[ed] an excessive attorney fee award as part of a deal to accept an inadequate 

settlement for the class” when a “constructive common fund” is alleged. 645 F.3d at 

1088-89. The lack of explicit collusion is necessary, but not sufficient, for settlement 

fairness: courts “must be particularly vigilant not only for explicit collusion, but also 

for more subtle signs that class counsel have allowed pursuit of their own self-

interests and that of certain class members to infect the negotiations”. Bluetooth, 654 

F.3d at 947. The district court not only ignored the signs of self-dealing, but held up 

the self-serving clause as a reason to find the settlement fair. MOB29. This is 

reversible error.7  

Blessing argues that the actual $13 million cash available in the settlement 

would be too small to distribute to the class. PB45-46. This is wrong. A $13 million 

cash fund, combined with a pro rata claims process, would have distributed sizable 

checks to the class, given the typical single-digit percentage claims rate. Sullivan v. DB 

                                         
7 Blessing mysteriously relies on the district court case of Lonardo v. Travelers 

Indemnity Co., 706 F. Supp. 2d 766 (N.D. Ohio 2010) to claim that Martin’s argument 
against the kicker is “long on ideology and short on law.” Of course, Lonardo predates 
Bluetooth (also argued by Martin’s counsel), where the Ninth Circuit expressly adopted 
Martin’s argument that there is “no apparent reason” for a kicker. 654 F.3d at 949. 
Plaintiffs are thus wrong when they claim the 2010 Lonardo “[d]istinguish[ed]” the 
2011 Bluetooth. PB45 n.36. Lonardo’s reason for rejecting Martin’s argument—the 
supposed lack of precedent making it “short on law”—is no longer valid, given 
Bluetooth’s recognition that there are sound public policy reasons for rejecting such 
abusive and self-dealing settlement provisions.  
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Investments Inc., 667 F.3d 273, 329 n.60 (3d Cir. 2011) (en banc), is directly on point, 

rejecting objections to such a payment structure in a $135.4 million common fund 

(from which 25% fees would be deducted) for a 57-million-member subclass, and 

explaining that the typically low claims rate nullifies complaints like Blessing’s that a 

settlement fund would be too small to distribute to a large class. And if, for some 

reason, the claim rate was unusually high, courts endorse the use of a de minimis clause 

to send a hard-to-distribute fund to cy pres recipients. Id.; see also Masters v. Wilhelmina 

Model Agency, Inc., 473 F. 3d 423, 436 (2d Cir. 2007) (endorsing cy pres where 

“distribution to individual class members is not economically feasible”). (Moreover, 

the parties ask this Court to assume that the only way to distribute money to the class 

is through spending $5 to mail a check. But if the churn rate is as low as Blessing 

claims, why not simply provide a credit on class members’ bills? This is how low-

dollar settlements are handled in credit-card and phone-bill cases.) 

Neither appellee provides any public-policy argument for why courts should 

countenance abusively self-dealing clear-sailing clauses and kickers; they rely solely on 

the fact that lower courts pre-dating the Bluetooth decision have rubber-stamped these 

provisions without thoughtful analysis. The class is unambiguously worse off when 

any reduction in a fee award reverts to the defendant instead of the class. This Court 

should reject Blessing’s invitation to adopt the incorrect dicta in Blatt and create a 

circuit split. Bluetooth requires reversal. 
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C. Blessing Failed to Rebut Martin’s 23(a)(4) Argument. 

Blessing does not dispute Martin’s argument that the district court erred in 

failing to apply In re Aqua Dots Prod. Liab. Litig., 654 F.3d 748 (7th Cir. 2011), to the 

Rule 23(a)(4) inquiry (MOB38); neither appellee even mentions Aqua Dots. This is a 

separate independent reason for remand so that the district court can apply the 

correct standard of law—though this Court has enough to rule that Blessing fails to 

meet Rule 23(a)(4) as a matter of law.    

V. The Lack of Reasonable Rule 23(h) Notice Was Reversible Error. 

Blessing does not dispute that Fed. R. Civ. Proc 23(h) requires notice of a 

motion for class counsel attorneys’ fees to be “directed to class members in a 

reasonable manner.” Instead, Blessing argues (citing no relevant precedent) that doing 

so one business day before the objection deadline is “reasonable” notice—even as 

Blessing also complains that objectors failed to introduce evidence to rebut the 

sandbagged expert reports. The proposition is self-refuting. Class members were 

“deprived of an adequate opportunity to object to the motion.” In re Mercury Interactive 

Corp. Sec. Lit., 618 F.3d 988 (9th Cir. 2010).8  

                                         
8 In re AT&T Mobility, 789 F.Supp.2d 935 (N.D. Ill. 2011), cited by Blessing, 

where the fee motion was filed a full week before the objection deadline, does not 
defend a procedure where class counsel files a fee request after close of business 
Friday, fails to post the fee motion on the settlement website, PACER is down over 
the weekend, and objectors have no access to the fee motion until the day before 
objections are due. MOB39-40. A week is questionably short notice, especially given 
the volume of evidentiary submissions, but at least it’s several times longer than a day. 
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Brennan v. New York City Bd. of Educ., 260 F.3d 123, 130 n.4 (2d Cir. 2001), cited 

by Martin in his opening brief (MOB40), is also on point. Brennan criticized a lower 

court for relying on expert reports in approving a class action settlement when 

appellants had not had a “fair opportunity” to rebut those reports. Blessing claims 

that “Martin never explains why” he was unable to submit an opposing expert 

declaration. PB52. But having only one business day to retain an expert and draft an 

expert report is self-evident explanation. In any event, Blessing is wrong; Martin did 

explain. See MOB39-40. Blessing complains that Martin should have “asked the 

District Court for more time.” PB52. This concedes reversible error: Martin did, A-

828, and the district court ignored him.  

Rule 23(h) requires new notice and opportunity to object to the fees for the 

class. At a minimum, the case must be remanded so that either objectors be given a 

fair opportunity to rebut the Langenfeld report or that that report be stricken.  

VI. The Class Certification Decision Must Be Reversed For Its 
Unconstitutional Race-Based Aspects. 

Neither appellee addresses the dispositive arguments of Martin and the amici. 

Martin has standing to object to the unconstitutional racially discriminatory 

class certification decision.9 MOB45-46. Racially discriminatory court proceedings are 

per se reversible error, even when a challenging party cannot demonstrate prejudice. 

                                         
9 Blessing’s claim that the court “did not ‘order’ any particular composition for 

the legal team” is false. The class certification order incorporated In re J.P. Morgan 
Chase Cash Balance Litig., 242 F.R.D. 265, 277 (S.D.N.Y. 2007), which in turn required 
class counsel to meet racial and gender quotas. SPA-14. 
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Batson v. Kentucky, 476 U.S. 79 (1985). Thus, a white criminal defendant can challenge 

the exclusion of African-Americans from a jury, even if he cannot show that the jury 

makeup prejudiced him. Powers v. Ohio, 499 U.S. 400 (1991). Cf. also United States v. 

Hays, 515 U.S. 737, 744-45 (1993) (“representational harms” create standing). 

Appellees do not cite, much less distinguish, Batson or Hays. The class, including 

Martin, is entitled to be represented by counsel that was not selected for 

constitutionally impermissible reasons. Blessing protests: “what relief could be granted 

at this juncture?” PB54. The answer is simple. Strike the class certification order and 

post-certification activities, and remand for a new class certification order that 

complies with the Constitution. Blessing may choose to submit racially diverse 

counsel to the Rule 23(g) proceeding on remand (just as Powers could be retried by an 

all-white jury that had not been selected with racially discriminatory challenges), and 

those counsel will know that they were not illegally judged by the color of their skin, 

but by the content of their character.  

VII. Appellees Provide No Reason Not to Adopt the ALI Principles. 

Martin asked this Court to reconcile its disparate precedents by adopting the 

ALI Principles for considering settlement approval. MOB30-32, 40-44. Appellees do 

not dispute that the Second Circuit has disparate precedents, do not dispute that the 

Second Circuit has reversed settlement approvals without considering the Grinnell 

factors, do not dispute that the ALI Principles are not inconsistent with existing 

precedent, do not dispute that the Second Circuit has previously relied upon the ALI 

Principles, and do not provide any reason to think that the ALI Principles are not a 
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clearer and sounder statement of the law than existing precedent; rather, appellees 

simply restate the existing precedent ipse dixit without addressing or defending the 

flaws in that precedent Martin identified. As this Court has repeatedly held, the 

Grinnell factors are not sufficient to merit affirmance of a settlement approval; yet (as 

here) courts repeatedly overemphasize Grinnell factors that give courts little real 

guidance and end up making reversible errors because they fail to address other issues 

relating to settlement approval. MOB30. Appellees, however, as if to demonstrate 

Martin’s argument that Grinnell distorts the inquiry into settlement fairness, engage in 

an extensive red herring of reweighing Grinnell factors orthogonal to the legal 

questions presented by Martin’s appeal.  

For example, both appellees argue that Blessing faced considerable risk of not 

prevailing. DB12-14; PB17. But this is entirely beside the point. A low chance of 

prevailing explains why the parties were willing to settle the case for $13 million, a 

nuisance settlement of pennies on the dollar. But Martin is not contending that the 

parties had to settle for $26 million or $130 million. Martin is objecting that the class 

attorneys and representatives chose to allocate 100% of the settlement amount to 

themselves, leaving nothing for their putative clients. (Even if one accepts the 

indefensible position that the $12.95/month offer to the whole world had value 

specific to the class, the “benefit” excluded wide swaths of the class.) A risky case 

does not require class counsel to freeze their clients out while they collect millions. 

The Grinnell factors fail to address such self-serving behavior that makes a settlement 

unfair. 
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While the Court should reverse the settlement under existing law, it can 

provide better guidance for district courts in the future by adopting the ALI Principles. 

VIII.  “Equitable Mootness” Does Not Apply. 

An “appeal is moot in the constitutional sense only if events have taken place 

during the pendency of the appeal that make it impossible for the court to grant any 

effectual relief whatever.” In re Continental Airlines, 91 F.3d 553, 558 (3d Cir. 1996) (en 

banc) (internal quotes and citations omitted). This appeal is not moot, because the 

court can grant the relief of vacating the self-dealing settlement, class’s waiver, 

unconstitutional class certification, and unfair fee award. Sirius is asking this Court to 

apply a misnamed doctrine applicable to appeals of bankruptcy reorganization plan 

confirmations to an appeal of a Rule 23(e) judgment. Beyond wrong, this is frivolous. 

There are four independent reasons why “equitable mootness” does not apply. 

First, “equitable mootness” is not a doctrine of jurisdiction, but a common-law 

application to further the goals of the bankruptcy code; there is no basis to apply it 

outside the bankruptcy context. Second, even if one did apply bankruptcy abstention in 

other contexts, it does not apply here; “equitable mootness” applies only when third 

parties not before the court would be adversely affected by appellate review. Third, it 

would be inequitable to apply equitable mootness in this particular case, where the 

class was improperly certified and CAFA improperly evaded. Finally, there is no 

inequity in this case, given that Sirius suffered no adverse effect from a settlement that 

was a profitable marketing program offering its service at a list price higher than the 
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average price it charges customers, and given that Sirius chose to sleep on its rights by 

structuring its settlement to have an effective date before appeals were resolved. 

A. The Misnamed “Equitable Mootness” Doctrine Applies Only to 
Bankruptcy Cases. 

“The use of the word ‘mootness’ as a shortcut for a court's decision that the 

fait accompli of a plan confirmation should preclude further judicial proceedings has 

led to unfortunate confusion.” Continental, 91 F.3d at 559. “There is a big difference 

between inability to alter the outcome (real mootness) and unwillingness to alter the 

outcome (‘equitable mootness’). Using one word for two different concepts breeds 

confusion.” In re UNR Indus., 20 F.3d 766, 769 (7th Cir. 1994) (Easterbrook, J.); accord 

Continental, 91 F.3d at 559. Thus, a court should not “ask… whether this case is moot, 

‘equitably’ or otherwise, but whether it is prudent to upset the plan of reorganization at 

this late date.” UNR, 20 F.3d at 769 (emphasis added); accord In Matter of Manges, 29 

F.3d 1034, 1039 (5th Cir. 1994). “These ‘equitable’ or ‘prudential’ considerations focus 

on ‘concerns unique to bankruptcy proceedings.’” Continental, 91 F.3d at 559 (emphasis 

added) (quoting In Matter of Manges, 29 F.3d 1034, 1038 (5th Cir. 1994)). For example, 

11 U.S.C. §363(m) and §1127(b) “dramatically curtails the power of a bankruptcy 

court to modify a plan of reorganization after its confirmation and ‘substantial 

consummation.’” UNR, 20 F.3d at 769. There is no analogous statutory barrier to 

reversing a class-action settlement approval. The doctrine does not apply outside the 

bankruptcy reorganization context, and there is no precedent or basis for applying it 

to a class action settlement. 
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B. “Equitable Mootness” Does Not Apply If Absent Third Parties Are Not 
Adversely Affected. 

Even if “equitable mootness” did apply outside the bankruptcy context, it has a 

limitation not mentioned by Sirius. The reason for the abstention is due to the 

concern, unique to bankruptcy proceedings, that a bankruptcy reorganization affects 

dozens, sometimes hundreds, of disparate parties with unique interests. Once 

property has been redistributed in a bankruptcy, there would be inequity if a side-

dispute between two of the parties in the bankruptcy affected numerous absent third 

parties. See generally UNR, 20 F.3d at 769-71. If, however, resolution of the dispute 

would not adversely affect an absent third party, there is no reason to engage in the 

extraordinary step of refusing to exercise appellate jurisdiction. Thus, courts apply the 

doctrine “with a scalpel rather than an axe.” In Matter of Pacific Lumber Co., 584 F.3d 

229, 240 (5th Cir. 2009). “Equitable mootness” will not be applied unless “the relief 

requested would affect either the rights of parties not before the court or the success 

of the [reorganization] plan.” Manges, 29 F.3d at 1039. Here, unlike a typical 

bankruptcy appeal, all of the parties—Sirius, the class, class counsel, and appealing 

objectors—are before the court; there are no absent parties who will be adversely 

affected. Similarly, there is no bankruptcy reorganization plan that will be affected by 

reversal of this unfair settlement. The failure of Sirius to meet—or even 

acknowledge—the test for “equitable mootness” is a separate independent reason 

why it should not be applied here. 
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C. “Equitable Mootness” Is Not a Shield For “Sharp Practices.” 

Even if “equitable mootness” applied outside of the bankruptcy context, 

“[e]quitable mootness should protect legitimate expectations of parties to bankruptcy 

cases but should not be a shield for sharp or unauthorized practices.” Pacific Lumber, 

584 F.3d at 244 n.19. Here, not only are there no “expectations of parties to 

bankruptcy cases,” the settling parties attempted to stiff the class with valueless 

coupon relief while evading the restrictions of CAFA; moreover, the class was 

improperly certified. The practices are not just “sharp or unauthorized,” but violate 

the law. That it would be inequitable for Sirius, coming into the appeals court with 

unclean hands, to seek relief from the discretionary doctrine of “equitable mootness” 

is a third independent reason to reject the application of the doctrine. 

D. Sirius Has Suffered No Adverse Consequences From the Settlement, and 
Has Only Itself to Blame If It Has. 

There are additional independent reasons that Sirius should not be permitted to 

bootstrap its way into evading appellate review. Sirius has suffered no adverse 

consequences from the settlement’s requirement of a profitable marketing program at 

a price higher than that paid by its average customer; we know Sirius preferred 

performing the injunctive relief to not performing the injunctive relief, because Sirius 

gratuitously made the same offer to non-class members as class members. If Sirius 

really believed the injunctive relief would cost it millions, it would have limited its 

costs by insisting, as it had the legal right to do, that the relief only be available to class 

members. 
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Indeed, Sirius also had the legal right to demand that the settlement relief only 

be provided to class members who individually agreed to opt in to a release of their claims. 

Sirius voluntarily chose to offer the relief without such a release from the class 

members who accepted the offer. Again, Sirius did this because it voluntarily decided 

it was more profitable to offer the above-average-priced relief without a release than 

to risk alienating potential customers from accepting the settlement’s marketing 

program by asking for a release. Since Sirius has profited from this business decision, 

it would be inequitable for this Court to award Sirius what it refused to negotiate for. 

Similarly, Sirius voluntarily chose to negotiate a settlement that required it to 

perform before there was finality to whether the bargained-for release of class claims 

was valid. It was presumably compensated ex ante for taking on that additional risk. It 

would inequitably doubly-compensate Sirius if they could escape the risk of the 

appellate review they agreed to accept. 

For these individual independent reasons, this Court should not invoke the 

bankruptcy doctrine of “equitable mootness.” 

 

Case: 11-3696     Document: 493     Page: 32      04/16/2012      581035      38



 26 

Conclusion 

For the foregoing reasons, this Court should reverse and remand with 

instructions to reject the settlement and issue a new Rule 23(g) ruling. At a minimum, 

remand is required to apply the correct standards of law and comply with Rule 23(h). 
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DECLARATION OF NICOLAS S. MARTIN 
IN SUPPORT OF APPELLATE JURISDICTION 

PURSUANT TO 28 U.S.C. § 1653 
 

I, Nicolas S. Martin, declare as follows: 

1. I have personal knowledge of the facts set forth herein and, if called as a 

witness, could and would testify competently thereto. 

2. I understand that the plaintiffs dispute my claims of class membership and 

the price I paid. 

3. Sirius charged me $19.99 for a five-month subscription (or less than 

$4/month) and $3.06 for the U.S. Music Royalty Fee for the period June 3, 2010 through 

November 3, 2010. I renewed my Sirius subscription for another five months at a total 

price of $19.99 plus a $3.06 charge for the U.S. Music Royalty Fee for the period 

November 3, 2010 through April 3, 2011. I paid a slightly higher price when I renewed a 

second time: $32.41 for the five months from April 3, 2011 through September 3, 2011 

(or under $6.49/month), plus a $3.53 U.S. Music Royalty Fee. I was charged $6.12 for the 

period of September 3, 2011 through October 1, 2011 with a $0.66 U.S. Music Royalty 

Fee. I am thus a member of the class. 

4. The settlement thus provided me neither relief nor benefit, because it 

would have doubled the price I paid. After the settlement was approved, Sirius offered 

me a lower price of $77 for a one-year subscription, or less than half the price that the 

settlement required. Even that price was too high for me, and I let my subscription lapse 

on November 18, 2011. (My wife, however, purchased a five-month subscription for 

$5/month in December 2011.)  

I declare under penalty of perjury under the laws of the United States of America 

that the foregoing is true and correct. 
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Executed on April 13, 2012, in Indianapolis, Indiana. 

 

 
      ___________________    
 Nicolas S. Martin  
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