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Introduction 

At a fairness hearing on October 28, 2011, the district court orally granted a 

motion for final approval of a class action settlement and a motion for attorneys’ fees. 

ER7-9.1 The same day, the district court issued final judgment pursuant to Fed. R. 

Civ. Proc. 58 and an order setting forth its findings of fact and reasons in support of 

its ruling. ER1-6. This was docketed as Docket Entry #327 “FINAL ORDER AND 

JUDGMENT by Judge Whyte, granting 320 Motion for Attorney Fees.” ER178. 

Objector Kenneth Brown, the appellant in this case, filed a timely notice of 

appeal on November 21, 2011. On March 14, 2012, Brown, represented by pro bono 

non-profit counsel, filed his opening brief and excerpts of record in this appeal. 

On April 4, 2012, over five months after Brown’s notice of appeal divested the 

district court of jurisdiction, and three weeks after Brown had filed his opening brief 

in the appeal, the district court issued a new opinion and order purporting to grant the 

motion for attorneys’ fees that had already been granted in an oral opinion, and 

docketed as granted again by a written final order. The opinion made new findings of 

fact and law that were not in the previous final order. Docket No. 334 (attached as 

Exhibit 2). 

This opinion is ultra vires and must be stricken. When Brown filed his notice of 

appeal and his opening appellate brief, there were no motions pending before the 

                                         
1 “ER” refers to Appellant Brown’s Excerpts of Record, filed March 14, 2012. 

Pages 1 through 9 and 178 through 179 of the Excerpts of Record are attached as 
Exhibit 1 to this motion.  
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district court; the district court had been divested of jurisdiction by the notice of 

appeal. Griggs v. Provident Consumer Discount, 459 US 56, 58 (1982); Pro Sales, Inc. v. 

Texaco, U.S.A., 792 F.2d 1394, 1396 n.1 (9th Cir. 1986); Sumida v. Yumen, 409 F.2d 

654, 656-57 (9th Cir. 1969); United States v. Martin, 520 F.3d 87, 97 & n. 7 (1st Cir. 

2008). As several courts, including the Ninth Circuit, have found, it is fundamentally 

unfair to permit the district court to attempt to influence a pending appeal by issuing a 

new opinion well after appellate briefing has started when there was nothing left for it 

to rule upon; no court has ever considered such an opinion filed after the appellate 

briefing has started that so substantially modified its previous reasoning. Brown thus 

asks this Court to void or disregard the late-filed opinion, issued well after appellate 

briefing has begun. 

If this Court is unwilling to grant Brown’s motion to void, fundamental fairness 

requires this Court to scrap the existing briefing schedule, and permit Brown to file a 

new opening brief that appeals the new set of factual and legal findings before it; 

Brown thus requests this relief in the alternative, reflecting the amended notice of 

appeal the Federal Rules of Appellate Procedure would require him to file.2 But the 

fact that a district court could cause such disruption to the appellate process 

demonstrates why Brown’s motion to void should be granted. If the Ninth Circuit 

permits a district court to nullify Brown’s initial opening brief by filing a new opinion 

                                         
2 For belt-and-suspenders reasons, Brown will amend his notice of appeal on 

May 3, 2012, if this Court has not yet granted Brown’s motion to void the post-
appellate-briefing opinion. Fed. R. App. Proc. 4(B)(ii).  
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with new findings of fact and law, what’s to stop the district court from issuing a third 

set of findings of fact and law after Brown files an amended opening brief to nullify 

the pending briefing again? 

 

Circuit Rule 27-1 Statement 

Counsel for both plaintiffs-appellees Brazil and Seick and defendant-appellee 

Dell have indicated that they oppose the motion to void the district court’s post-

appellate-briefing opinion, but do not oppose the alternative relief of a new briefing 

schedule that would permit Brown to file a new opening brief after an amended 

notice of appeal. 

 

I. The Post-Appellate-Briefing Amended Opinion of the District Court Is 
Void. 

A. The District Court Issued a New Opinion Not Just After a Notice of 
Appeal Divested It of Jurisdiction, But After Appellate Briefing Had 
Begun. 

Plaintiffs’ third amended complaint in this class action alleged that Dell 

deceives customers by creating the illusion of discounts and savings through false 

discounts from false former prices, and by offsetting advertised rebates and discounts 

by raising list prices. Dkt. No. 217. The complaint sought actual and compensatory 

damages, disgorgement of “all profits and unjust enrichment,” and punitive damages. 

Id. Class members had differently valued claims. For example, named plaintiff Steven 

Seick alleges that he paid $1.49 in excess of the true regular sales price for his 
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computer instead of receiving an advertised $50 savings; named plaintiff Chad Brazil 

alleges that he paid $157.66 more for his notebook computer than the average actual 

sales price for that model offered by Dell for the three months preceding his purchase 

instead of receiving a $314 savings. Id. ¶¶ 75-77, 84. 

Appellant and class member-objector Kenneth Brown objected to a claims-

made settlement of the suit that compensated only a small fraction of the class $50 

each for a total of approximately $500,000, but paid $7 million to the class counsel. 

Brown argued that class counsel had a fiduciary duty to negotiate a settlement that 

paid the majority of the relief to the class rather than accede to steps to artificially 

limit the number of claims made while accepting full compensation for itself. The 

settlement not only had disproportionate compensation to class counsel, but “clear 

sailing” and “kicker” clauses. See generally In re Bluetooth Headset Prods. Liab. Litig., 654 

F.3d 935, 947 (9th Cir. 2011). 

The court approved the settlement and fee request from the bench at the 

fairness hearing on October 28, 2011, making explicit findings of fact and law. It 

found the “claim procedure was reasonable.” Exh. 1 at ER8-9. It noted that “we 

always have to be very careful to look at the settlement versus the attorneys’ fees, 

particularly in a situation where there is a large discrepancy, to make sure that the 

settlement is fair and monies that should have gone to settle a class action are going to 

the attorneys as attorneys’ fees,” but then proceeded to hold that the settlement was 

fair “whether Dell agreed to pay too much in attorneys’ fees.” Exh. 1 at ER9. The 

court emphasized that “it was negotiated between or among very good firms, with a 
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mediator.” Id. Class counsel was paid in full their $7 million request. Id. At no point 

did the court state that it was going to write an opinion separate from its oral opinion. 

The court issued a minute order on October 28, 2011, the same day. Dkt. 330 

(attached as Exh. 3). It reads in full “Hearing Held. The Court heard oral argument 

from the parties. The Court approves the settlement as fair, and reasonable. The 

Court approves the attorney fees. The matter is deemed submitted and the Court to 

issue a final ruling to the parties.”  

The district court issued the final ruling discussed in the minute order the same 

day. Dkt. 327 (Exh. 1 at ER1-6). It was listed on the docket as  

FINAL ORDER AND JUDGMENT by Judge Whyte, granting 
320 Motion for Attorney Fees (rmwlc2, COURT STAFF) (Filed 
on 10/28/2011) (Entered: 10/28/2011).  

Exh. 1 at ER178-79. Nothing in the final ruling granting settlement approval left any 

issues undecided. 

On that basis, Brown timely appealed. The appeal divested the district court of 

jurisdiction. Griggs v. Provident Consumer Discount Co., 459 U.S. 56, 58 (1982) (“The filing 

of a notice of appeal is an event of jurisdictional significance”); Pro Sales, Inc. v. Texaco, 

U.S.A., 792 F.2d 1394, 1396 n.1 (9th Cir. 1986). On March 14, 2012, Brown, 

represented by pro bono non-profit counsel, filed his opening brief and excerpts of 

record in this appeal. 

On April 4, 2012, over five months after Brown’s notice of appeal divested the 

district court of jurisdiction, and three weeks after Brown had filed his opening brief 

in the appeal, the district court issued a new opinion and order purporting to grant the 
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motion for attorneys’ fees that had already been granted on October 28, and docketed 

as granted. The opinion made new findings of fact and law that were not in the 

previous final order or discussed in its oral ruling; though it purports to be an opinion 

on attorneys’ fees, it makes new findings of fact and law with respect to the fairness of 

the settlement. Docket No. 334 (attached as Exhibit 2). The opinion, like the oral 

opinion and final ruling, makes a number of reversible errors of law and fact, but, due 

to the district court’s unusual timing, Brown has not had an opportunity to address 

the new reasoning in his opening brief as an appellant normally would an opinion 

issued before appellate briefing has started. 

B. Ninth Circuit Precedent Requires Holding the District Court’s New 
Post-Appeal Opinion Void. 

The problem of the post-appellate-briefing district-court opinion is not just 

that it interferes with the appellate briefing schedule by purporting to change the 

grounds for the decision that Brown appealed. The late-filed opinion is improper, 

even “pernicious” and “mischievous” in the eyes of at least one appellate court. It 

must be stricken as void. As the First Circuit discussed in the criminal context, 

“[A]s a general rule, with only limited exceptions, entry of a notice 
of appeal divests the district court of jurisdiction to adjudicate any 
matters related to [an] appeal.” United States v. Distasio, 820 F.2d 
20, 23 (1st Cir.1987). The district court’s attempt to explain its 
sentencing rationale, well after the filing of a notice of appeal, 
transgresses the spirit, if not the letter, of this rule. Introducing 
such a wild card into the deck is conducive to confusion. See 
United States v. Brooks, 145 F.3d 446, 456 (1st Cir.1998). 
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Finally, when the district court files a tardy sentencing 
memorandum after an appeal has been taken, it runs a risk of 
creating an unwelcome appearance of partisanship. Its writing 
understandably may be viewed by the appealing party as a quasi-
brief, filed as a way of defending the sentence against the appeal. 
See United States v. Pelullo, 14 F.3d 881, 907 (3d Cir. 1994) (noting 
that the “‘delayed filing’ of such a memorandum ‘may raise 
suspicions of partiality’”). 

United States v. Martin, 520 F.3d 87, 97 (1st Cir. 2008). Martin is a criminal case, but as 

the First Circuit held, “Although this case involves a post-judgment, post-appeal 

sentencing memorandum, the same pernicious practice has gained some currency in 

civil cases. That is an area in which it is even more mischievous.” Id. at 97 n. 7.  

The Ninth Circuit and other courts agree—repeatedly. Pro Sales, 792 F.2d at 

1396 n.1 (“the district court purported to amend its opinion after Pro Sales had filed 

its notice of appeal from the order of dismissal. Because the filing of a notice of 

appeal generally divests the district court of jurisdiction over the matters appealed … 

the district court here had no power to amend its opinion at the time it attempted to 

do so.”); Newspapers v. Central Valley Typographical Union No. 46, 686 F.2d 731, 734-35 

(9th Cir. 1982) (vacating post-appeal order because district court has no power “to 

adjudicate anew the merits of the case after either party has invoked its right of appeal 

and jurisdiction has passed to an appellate court”); Sumida v. Yumen, 409 F.2d 654, 

656-57 (9th Cir. 1969) (holding amended order filed 75 minutes after a notice of appeal 

a “nullity”); Inland Bulk Transfer Co. v. Cummins Engine Co., 332 F.3d 1007, 1014 (6th 

Cir. 2003) (refusing to permit supplementation of the record with “purported legal 

conclusions or reasoning of the district judge created a year and a half after his 
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ruling”); Chemlawn Services Corp. v. GNC Pumps, Inc., 823 F.2d 515, 518 (Fed. Cir. 1987) 

(no jurisdiction to enter findings of fact 2½ months after filling of judgment and 

notice of appeal); Ced’s Inc. v. EPA, 745 F.2d 1092, 1095 (7th Cir. 1984) (“The parties 

to an appeal are entitled to have a stable set of conclusions of law on which they can 

rely in preparing their briefs”) (vacating supplemental memorandum filed four 

months after judgment, two months after notice of appeal, and only a week before 

appellant’s brief was due); cf. also United States v. Edwards, 800 F.2d 878, 883 (9th Cir. 

1986) (Fed. R. Crim. Proc. 32(c)(3)(D) findings entered five months after judgment). 

As in Flynt Dist. Co. v. Harvey, a new district court opinion “more than three 

weeks after [Brown’s] opening brief was filed in this court,” but before the appellees’ 

brief was filed, “detract[s] from the appearance of justice.” 734 F.2d 1389, 1395 n.3 

(9th Cir. 1984) (reversing on other grounds without reaching the “doubtful” issue of 

whether “the district court had jurisdiction to issue written findings of fact and 

conclusions of law after the filing of the notice of appeal”). The district court order—

issued weeks after Brown filed his opening appellate brief—must be held void.  

C. Exceptions to the Jurisdictional Divestiture Rule Do Not Apply Here. 

There are exceptions to the rule that a post-appeal opinion is void. None of 

them apply here. 

For example, Fed. R. App. Proc. 4(B) permits a district court to rule upon 

certain pending collateral issues after final judgment and after a notice of appeal. 

Rule 4(B) does not permit this post-appeal opinion, however. Fed. R. App. Proc. 4(B) 

only applies if the district court “enters a judgment … before it disposes of any 
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motion listed in Rule 4(a)(4)(A).” But the district court had already deposed of all of 

the pending collateral issues: it had granted the motion for attorneys’ fees both in an 

oral opinion and in a final Rule 58 judgment where the docket explicitly stated the 

court granted the pending motion on attorneys’ fees. Exh. 1. If there had been no 

appeal and no post-appeal opinion, there would be no question that class counsel 

would be insisting that Dell pay it $7 million, and no question that Dell would issue 

that $7 million check based on the final judgment and oral opinion.  

Fed. R. App. Proc. 10(e) authorizes appellate courts to supplement the record 

to correct omissions or misstatements, but a “district court may not use Federal Rule 

of Appellate Procedure 10(e) to supplement the record with material not introduced 

or with findings not made.” United States v. Garcia, 997 F.2d 1273, 1278 (9th Cir. 1993); 

accord Estades-Negroni v Assocs. Corp. of N. Am., 359 F.3d 1, 2 (1st Cir. 2004). 

The only other possibly relevant exception to the rule voiding a post-appeal 

opinion is if such a post-appeal opinion would “assist the court of appeals in its 

determination.” Ced’s, 745 F.2d at 1095. Thus, for example, the Third Circuit Local 

App. R. 3.1 permits a district court to issue a memorandum within thirty days 

following the filing of an appeal (see discussion in Martin, 520 F.3d at 97 n. 8); Hybritech 

Inc. v. Abbott Labs., 849 F.2d 1446, 1450 (Fed. Cir. 1988), accepted written findings 

entered four days after a notice of appeal. But this exception to the rule that a district 

court does not have jurisdiction to issue new opinions has never been applied in a 

civil case like this one, where the district court issues its new opinion after the 

appellant has filed its opening brief, but before the appellees have. 
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Even if the district court was motivated by a desire to assist this 
court in its determination by stating additional conclusions of law 
on the basis of which this court might affirm the order, the 
assistance in this case came too late. The filing of a notice of 
appeal sets the appellate clock running, and the parties and the 
clerk of the court become subject to deadlines imposed by the 
rules. The parties to an appeal are entitled to have a stable set of 
conclusions of law on which they can rely in preparing their 
briefs. The district court issued its supplemental memorandum 
opinion only a week before [Brown’s] opening brief was due, 
making it necessary for the EPA to prepare a supplemental brief 
and appendix and requiring the preparation of a supplemental 
record on appeal. 

Ced’s, 745 F.2d at 1095. Compare with United States v. Burton, 543 F.3d 950, 952-53 (7th 

Cir. 2008) (accepting post-appeal memorandum that “did not come so late as to 

disrupt our proceedings,” but noting that “Once an appeal is proceeding, courts of 

appeals should not have to check the docket of the district court constantly to make 

sure that the judge has not added yet another statement about its sentencing 

decision.”). Cf. also In re United States, 273 F.3d 380, 382 n.2 (3d Cir. 2001) (refusing to 

consider supplemental order when it was “more akin to an adversarial brief of a party 

than a written amplification of a prior order for which [3d Cir. LAR 3.1] is designed”). 

 Because the district court waited until after briefing began to issue its post-

appeal opinion with new findings of fact and law, this case is distinguishable from the 

few cases where courts have applied the “assist the court of appeals in its 

determination” standard. In re Silberkraus, 336 F.3d 864, 869 (9th Cir. 2003) 

(considering written findings entered before briefing and less than two weeks after the 

notice of appeal that did not differ from the oral opinion); Kern Oil & Refining Co. v. 

Case: 11-17799     04/13/2012     ID: 8139759     DktEntry: 17-1     Page: 12 of 17



 11 

Tenneco Co., 840 F.2d 730, 733-34 (9th Cir. 1988) (voiding written findings entered 

three days after a notice of appeal would only lead to remand and “needless paper 

shuffling”); In re Grand Jury Proceedings Under Seal, 947 F.2d 1188, 1190 (4th Cir. 1991) 

(written opinion issued one day after oral opinion); Blaine v. Whirlpool Corp., 891 F.2d 

203, 204 (8th Cir. 1989) (written opinion filed one week after notice of appeal). In this 

case, in contrast, the new opinion was issued after briefing had begun, and made 

factual and legal findings regarding the injunctive relief that were absent from its oral 

opinion or the district court’s first written opinion. Moreover, Brown’s appeal does 

not ask this Court for a remand for absent findings—the “paper shuffling” that 

concerned Kern Oil in refusing to void the post-appeal opinion; Brown asks for a 

reversal as a matter of law.3 

 Only one appellate case has ever purported to accept a district court’s post-

appellate-briefing ruling—and that case did so only in dicta, because “the 

memorandum did not have any substantive effect on the case” and did not change the 
                                         

3 Brown’s opening appellate brief on page 14 states “The settlement is per se 
unfair as a matter of law because of the disproportion between the fees collected and 
the amount paid to the class. In any event, the failure of the district court to correctly 
address the issue of self-dealing requires remand.” Here (as on page 22 of Brown’s 
opening brief), Brown is requesting remand only as a possible relief in the alternative 
because the district court failed to perform the analysis required by In re Bluetooth 
Headset Prod. Liab. Litig., 654 F.3d 935 (9th Cir. 2011). The district court’s post-
appellate-briefing opinion does not fix this problem, as it, too, fails to acknowledge 
the Bluetooth precedent. Thus, voiding the district court’s post-appellate-briefing 
opinion does not increase any risk of “paper shuffling”: a remand on the grounds that 
Brown requests in the alternative in his opening brief will not be resolved by the 
district court reissuing the opinion Brown asks voided. 
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Third Circuit’s decision to reverse the district court’s conviction and sentencing. 

United States v. Pelullo, 14 F.3d 881, 907 (3d Cir. 1994). Moreover, Pelullo is a criminal 

case, and a post-appeal opinion in a civil case is “more mischievous.” Martin, 520 F.3d 

at 97 n. 7.  

Brown’s pro bono non-profit counsel incurred over $1000 in costs to produce an 

opening brief and excerpts of record—not to mention the attorney time involved. It 

would be unjust and inequitable if the district court could interfere in the appeal and 

require Brown to file a new opening brief and excerpts of record; it would be further 

unfair to Brown if appellees can rely upon a district court opinion responding to 

Brown’s opening brief when Brown never had an opportunity to address the new 

findings relating to injunctive relief in his opening brief. Cf. Burton, 543 F.3d at 953 

(distinguishing post-appeal opinion where “argument on appeal that depended on 

some difference between the two versions of the court’s explanation”). And if a 

district court can be considered to have “assist[ed] this court in its determination by 

stating additional conclusions of law” after Brown filed his first opening brief, what is 

to stop the district court from issuing a third opinion after Brown files a second 

opening brief? The purpose of the exception is to avoid having the rule “induce 

needless paper shuffling.” Kern Oil, 840 F.2d at 734. But it is the post-appellate-

briefing opinion of the court that is creating additional paperwork—including this 

motion, and a need for Brown to file an amended notice of appeal and a new opening 

brief if the post-appellate-briefing opinion is not voided. The district court’s opinion 

interferes with the appellate process, rather than aids it. The “discretion to accept and 
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rely upon [post-appeal opinions] should be exercised sparingly.” Martin, 520 F.3d at 

97. Here, given the disruption to the appeal, there is no reason to apply the exception 

to the general rule that a post-appeal opinion is void. 

II. In the Alternative, Brown Is Entitled to File a New Opening Brief. 

The appellees agree that, if this Court refuses to void the post-appellate-

briefing opinion, Brown is entitled to amend his notice of appeal (Fed. R. App. Proc. 

4(B)(ii)) and file a new opening brief. The post-appellate-briefing opinion purports to 

state new reasons for approving the settlement and the fee award not mentioned in 

the oral opinion or first written opinion, and Brown has not had the opportunity to 

argue why the new reasoning is as legally and factually erroneous as the original 

reasoning. It would disrupt the appellate briefing if Brown’s opening brief were 

required to stand, the appellees could raise the late-filed opinion in their response 

briefs, and Brown only had a reply brief to address the new findings of fact and law, 

in addition to any arguments made by the response briefs. Cf. Martin, 520 F.3d at 97 

(post-appellate-briefing opinion “understandably may be viewed by the appealing 

party as a quasi-brief, filed as a way of defending the [judgment] against the appeal”); 

Flynt Dist. Co., 734 F.2d at 1395 n.3 (noting oddity of response briefs that complained 

opening brief failed to address findings of fact filed after the opening brief).  

But the very unfairness of this, and the disruption that such a new briefing 

schedule would cause to the parties, demonstrates why this Court should void the 

post-appellate-briefing opinion. Ced’s Inc. v. EPA, 745 F.2d 1092, 1095 (7th Cir. 1984) 
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(“The parties to an appeal are entitled to have a stable set of conclusions of law on 

which they can rely in preparing their briefs”). 

CONCLUSION 

Both precedent and fundamental fairness require this Court to void Docket 

No. 334, the post-appellate-briefing opinion of the district court.  

If, however, for some reason this Court decides not to do so, Brown makes the 

unopposed request in the alternative that the briefing schedule be stricken, and he be 

permitted to file a new opening brief and excerpts of record forty-two days after an 

amended notice of appeal or after this Court’s ruling, whichever comes last. 
 
Dated:  April 13, 2012   Respectfully submitted, 
 
      /s/ Theodore H. Frank    
 Theodore H. Frank  

CENTER FOR CLASS ACTION 
FAIRNESS LLC 
1718 M Street NW, No. 236  
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Attorney for Appellant Kenneth Brown  
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