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Argument 

Schratwieser contests on multiple independent grounds the approval of a 

settlement that paid the class attorneys $2.1 million, but the class only coupons and 

injunctive relief that the district court valued at $1.5 million. This settlement has all 

three signs of Bluetooth self-dealing. Opening Br. 19-25; In re Bluetooth Headset Prod. 

Liab. Litig., 654 F.3d 935, 947 (9th Cir. 2011). Even under the district court’s inflated 

$1.5 million calculation of the size of settlement benefits and after the district court’s 

fee reduction, class attorneys collect 58% of the benefits of the settlement; the district 

court erroneously failed to evaluate this oversized figure relative to the 25% 

benchmark in the Ninth Circuit. Opening Br. 32-34.  

HP (but not class counsel) argues that the settlement is not problematic 

because the attorney-fee share is less than 25%. But it only reaches that result through 

a math error. As a matter of basic arithmetic, HP’s claim that $2,900,000 is only 

16.9% of $8,856,000 is flatly indefensible. Compare HP Br. 41-42 with Section I.A.1 

below. HP further understates the degree to which the fee is disproportionate through 

unsupported insistence that $1,465,629 face value of coupons should be valued as 

$5,000,000 in cash benefits to the class. Id. 

The two sets of appellees used a total of 20,529 words to oppose Schratwieser’s 

opening brief, but the number of dispositive contentions they do not contest is 

remarkable. 

Schratwieser argued that, while the settlement did not involve explicit collusion, 

it was unfair because defendant indifference to class counsel’s self-dealing resulted in 
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a disproportionate share of the benefits being diverted from the class to class counsel. 

Appellees do not mention the problem of “indifference,” instead attacking a straw-

man of collusion that Schratwieser never raised on appeal. 

Appellees do not dispute that the judge’s partial reduction of the excessive fee 

request reverted to the defendant, that the Ninth Circuit holds that there is “no 

apparent reason” for a class action settlement to do so, nor do they dispute that there 

is, in fact, no legitimate reason for this class action settlement to do so. Bluetooth, 654 

F.3d at 649; Opening Br. 25-27. Indeed, the words “no apparent reason” are absent 

from both appellees’ briefs. Instead, they argue that Schratwieser waived this question 

of law, which is both incorrect and irrelevant. 

Appellees do not dispute that hundreds of class members wrote to the 

settlement administrator about the settlement, that most of those communications 

were not shared with the Court, that at least some of those communications were 

intended to be formal objections, and that the district court failed to address 

Schratwieser’s objection to the procedure. Opening Br. 27-31. 

Appellees do not dispute that the district court valued the coupon relief before 

it knew the redemption rate of the coupons. Opening Br. 34-35. 

Appellees do not dispute that the settling parties failed to comply with Daubert 

and present timely competent evidence that the proposed injunctive relief provided 

any meaningful benefit to the class. Opening Br. 40. Indeed, appellees’ briefs do not 

even mention Daubert.  

Case: 11-16097     01/18/2012     ID: 8034603     DktEntry: 28     Page: 9 of 35



 3 

Appellees do not dispute that it is good public policy to hold that a small 

number of objectors in a low-value consumer class action is not evidence of classwide 

support for the settlement. Opening Br. 41-44. 

These concessions provide numerous independent reasons to reverse the 

judgment approving the settlement and to reverse the $2.1 million award to class 

counsel. Unable to refute the relevant arguments in Schratwieser’s brief, the appellees 

resort to red herrings. For example, the parties argue that the fee award satisfies 28 

U.S.C. §1712(b); however, that section only applies when “a portion of the recovery 

of coupons is not used to determine the attorney’s fee,” and the district court did use 

coupons in calculating the attorney fee. ER30-31. The defendants spend several pages 

asserting that the settlement satisfies the Churchill Village factors (which they call 

Hanlon factors) (HP Br. 25-32), but that has no bearing on Schratwieser’s arguments. 

Hanlon factors are necessary to approve a settlement, but “consideration of these… 

factors alone is not enough to survive appellate review.” Bluetooth, 654 F.3d at 946.  

The settlement benefits class counsel; the settlement provides defendant HP 

with a profitable marketing program; but the settlement does not provide 

proportional class relief, nor does it provide any mechanism to provide proportional 

class relief. As such, it violates Rule 23(e) and Rule 23(a)(4), and the approval must be 

reversed. 
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I. The Settlement Is Impermissibly Self-Dealing. 

The settlement is impermissibly self-dealing, and should not stand as a matter 

of law. At a minimum, the district court’s failure to consider the effect of the 

excessive fee request on the fairness of the settlement requires remand. 

The parties miss the point when they argue that the settlement was not the 

product of collusion and parade a mediator’s declaration. Lack of collusion is necessary 

for a settlement to be approved, but it is not sufficient. Courts “must be particularly 

vigilant not only for explicit collusion, but also for more subtle signs that class counsel 

have allowed pursuit of their own self-interests and that of certain class members to 

infect the negotiations.” Bluetooth, 654 F.3d at 947.  

Contrary to plaintiffs’ characterization, Schratwieser is not claiming that there 

was subjective collusion. Compare Pl. Br. 29 (“Frank contends… that the settlement is 

therefore collusive”) with Opening Br. 16-17, 20-21 (disclaiming that argument rests 

on allegation of collusion). Schratwieser is claiming that the settlement—which would 

have paid $2.9 million to the attorneys for winning prospective injunctive relief that 

has no timely competent evidence of benefit plus $1,465,629 face value in worthless 

coupons—is objectively self-dealing. Though Schratwieser’s argument rests upon the 

objective manifestations of self-dealing, the words “self-dealing” appear nowhere in 

plaintiffs’ brief, which simply ducks the question.1 
                                         

1 Plaintiffs argue that Hensley v. Eckerhart, 461 U.S. 424, 437 (1983) supports the 
use of clear sailing clauses. Pl. Br. 31 n.1. Not so. In a 42 U.S.C. §1988 case like 
Hensley, a judgment has already established the full degree of relief a defendant owes a 
class; there is thus no conflict of interest when the parties narrow the issue of the only 
dispute left, the size of the attorneys’ fee. In a Rule 23(e) class action settlement 
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HP is similarly off target when they claim Schratwieser has failed to address the 

“weakness” of the case; that is simply false. Compare HP Br. 26 with Opening Br. 16-

17. Again, the issue is not that the settlement size is small (though, at between $2.9 

and $4.4 million for a 100-million-member class, it is); Schratwieser is not claiming 

that the case was settled for less than its underlying value, and told the district court 

precisely that. ER59. The issue is that a disproportionate share of the settlement’s 

benefits go to the attorneys, rather than the class. Perhaps a single peppercorn to the 

class would be fair; but if the attorneys have negotiated clear sailing for millions of 

dollars to themselves without regard to whether that money was better suited or could 

be made available to the class, the settlement is unfair because of the self-dealing. “If 

fees are unreasonably high, the likelihood is that the defendant obtained an 

economically beneficial concession with regard to the merits provisions, in the form 

of lower monetary payments to class members or less injunctive relief for the class 

than could otherwise have obtained.” Staton v. Boeing Co., 327 F.3d 938, 964 (9th Cir. 

2003); accord Bluetooth, 654 F.3d at 947. An objector need not show collusion; all it 

takes to make a settlement unfair is defendant indifference to class counsel self-

dealing. Staton, 327 F.3d at 964; Opening Br. 20-21 (citing cases). Here, the defendants 

were willing to make a settlement worth between $2.9 million and $4.4 million, and 

the attorneys took the lion’s share for themselves, leaving the class with only 

                                                                                                                                   
before final judgment, however, the overhang of the dispute over fees will adversely 
affect the size of the class’s recovery, and a court must beware of self-dealing. See 
discussion at Opening Br. 20-22 & n.1.   
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worthless coupons and injunctive relief that the court refused to value as greater than 

$1.5 million. The appellees simply refuse to address this problem with their 

settlement; even as they waste pages rebutting a “collusion” straw-man, the word 

“indifference” is absent from their briefs. 

In their analysis, appellees make the same crucial error that the district court 

did. Appellees ask this Court to evaluate the settlement separately from the attorneys’ 

fees. Bluetooth explicitly rejected that proposition. “It is the settlement taken as a 

whole, rather than the individual component parts, that must be examined for overall 

fairness.… The settlement must stand or fall in its entirety.” 654 F.3d at 948 

(emphasis, quotations, and citations omitted)). “Simply put, a severable [fee] clause 

simply may not be severed from the court’s Rule 23(e) analysis.” Id. Once the district 

court determined that the fees were excessive under Rule 23(h)—and it had to, given 

how much the proposed class counsel payment outstripped the class benefit—it 

necessarily followed that a settlement with a “kicker” reverting the excess fee request 

to the defendant was unfair. 

A. The District Court Failed to Examine the “Disproportionate 
Distribution of the Settlement” Going to Class Attorneys in Evaluating 
the Fairness of the Settlement. 

Schratwieser argued that the district court failed to consider the fairness of the 

settlement given the degree to which it was negotiated to the benefit of the attorneys, 

rather than the class. Schratwieser Opening Br. 16-25. The appellees point to the 

district court’s evaluation of the fairness of the fee (Pl. Br. 29-31; HP Br. 39). But the 

district court’s evaluation of the fairness of the fee comes with respect to the ruling on 
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the fee award under Rule 23(h); it never considered the effect of the disproportionate 

fee on the fairness of the settlement under Rule 23(e). Bluetooth, 654 F.3d at 947-48. By 

looking at the attorneys’ fees by themselves without evaluating the holistic fairness of 

the settlement given the disproportionate fees and the “kicker,” the district court 

committed error. Id. at 948. 

1. HP’s Claim That the Fee Request Is Only 16.9% Is Wrong. 

Defendants claim that the settlement is acceptable because the fee request is 

“only” $2.9 million out of a supposed $8.856 million constructive common fund. HP 

Br. 41-42. This, they say, is only 16.9%, and thus acceptably under the 25% Ninth 

Circuit benchmark, and immune from Bluetooth criticism. Id. This is wrong for several 

reasons. 

First, and most importantly, it is wrong because HP appears to have referenced 

the wrong cell on a spreadsheet. Nearly $3 million is necessarily close to a third of 

nearly $9 million; more precisely in this case, 32.7%. 16.9% of $8,856,000 is 

$1.5 million, not $2.9 million. 32.7% is closer to HP’s calculation of the Bluetooth 

settlement (37%) than it is to the 25% benchmark that it exceeds. 

Second, HP improperly omits the class representative payments from the 

numerator. Bluetooth was concerned about self-dealing at the expense of the larger 

class. 654 F.3d at 947. A larger class-representative payment makes the settlement 

more, not less, unfair. Murray v. GMAC, 434 F.3d 948, 952 (7th Cir. 2006). Correctly 

including the $60,000 as a benefit to the attorneys and lead plaintiffs raises the 

percentage to 33.4%. 
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Third, HP’s calculation values the coupons at $5 million in cash—when only 

$1,465,629 face value in coupons were distributed, and even fewer will be redeemed. 

This plainly contradicts 28 U.S.C. §1712(a)’s command for valuing coupon 

settlements. Moreover, as Schratwieser argued, and the defendants do not contest, the 

coupons are worse than valueless for class members, while profitable for the 

defendants. For the sake of argument, substitute the district court’s still-inflated $1.5 

million coupon value for the $5 million figure used by HP in its brief. Then, even if 

notice and administration expenses are included, the correct division is $2.96 million 

divided by $5.356 million, and the result is 55.2%, not 16.9%, over twice the 25% 

benchmark, and higher than HP’s calculation of the Bluetooth fee share. 

HP’s argument that there was no self-dealing depends on the false premise that 

there was a proportionate fee of 16.9% requested. They only reach this result by 

fudging the numbers in multiple ways. 

2. Notice and Administrative Expenses Are Not Class Benefits. 

HP further inflates the size of the denominator to include notice and 

administrative expenses as part of the constructive common fund. HP Br. 41-42. 

While Bluetooth left open the possibility that such expenses could be considered a class 

benefit, they did not so hold, merely noting arguendo that doing so did not help 

appellees’ fairness argument. 654 F.3d at 945. HP’s proposition is fundamentally 

mistaken and poor public policy, and should be considered incorrect as a matter of 

law. Awarding attorneys’ fees regardless of whether settlement money is paid to 

settlement administrators, to the postal service, or to the class members who are the 
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attorneys’ putative clients creates poor incentives that contradict the purposes behind 

this Circuit’s “percentage of the recovery” fee approach. The recently decided In re 

Aqua Dots Prod. Liab. Litig. is informative: it recognized that items such as the notice 

and class administration expense of class action settlement and litigation are a social 

cost that present an argument against class certification, rather than a benefit to the 

class. 654 F.3d 748, 751 (7th Cir. 2011) (Easterbrook, J.). 

This is demonstrated by examining the way HP’s proposed calculation would 

work in the real world. As part of its share of the settlement, class counsel would in 

effect be demanding a cut of the court-approved fees and expenses of the claims 

administrator, as well as a cut of the administrative and maintenance fees associated 

with the settlement fund. But the money going to the claims administrator is money 

going to a third party, rather than the class, and should not be considered part of the 

common fund for purposes of calculating the fee award.  

Such an arrangement would create a conflict of interest between the attorney 

and the class. Every dollar the settlement administrator receives is a dollar that is not 

available to the class in settlement. If attorney fees are paid only on what the class 

receives, class counsel will have appropriate incentive to ensure that settlement 

administration is efficient and to take steps to prevent overbilling or wasteful 

expenditures. But if class counsel is given a commission based on the size of 

administrative expenses, it would have no financial incentive to oversee the efforts of 

the administrator, creating a perverse system of compensation that discourages 

assignment of resources to the class. 
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These principles are not solely a matter of common-sense economics; Judge 

Vaughn Walker made precisely this point in a case where he was evaluating competing 

bids for lead class counsel. “First, an attorney generally has no incentive to minimize 

litigation expenses unless his fee award is inversely related to such expenses. Second, 

when an attorney treats a resource devoted to litigation as a reimbursable expense, the 

attorney has a clear incentive to substitute that resource for those paid for out of the 

attorney fee, even if it increases the overall cost of the litigation to the client.” In re 

Wells Fargo Sec. Litig., 157 F.R.D. 467, 470 (N.D. Cal. 1994). Conversely: “If an 

attorney risks losing some portion of his fee award for each additional dollar in 

expenses he incurs, the attorney is sure to minimize expenses.” Id. at 471. This 

principle of the need to align attorney incentives with maximizing class benefit is what 

lies behind several circuits’ adoption of the “percentage-of-the-fund” approach in 

calculating fee awards. In re Cendant Corp. Litig., 243 F.3d 722, 732 n.12 (3d Cir. 2001); 

Swedish Hosp. Corp. v. Shalala, 1 F.3d 1261, 1265-71 (D.C. Cir. 1993). See also Wal-Mart 

Stores, Inc. v. Visa U.S.A., Inc., 396 F.3d 96, 121 (2d Cir. 2005) (attorney fee 

calculations should use methods that align the interests of attorney and client). 

Put another way, class members are not indifferent between a settlement that 

spends $19 million in administrative costs to distribute $2 million to the class and a 

settlement that incurs $1 million in administrative costs to distribute $20 million to the 

class. The latter settlement is worth ten times as much to the class, but, by HP’s 

argument, the two settlements should be treated as identical victories. This is wrong.  
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To award class counsel a commission on administrative expenses would 

produce absurd results that contradict federal law. Imagine a hypothetical settlement 

under the Class Action Fairness Act. The imaginary class action Potter v. Bailey Building 

& Loan settles: the defendant bank will spend $20 million in administrative expenses 

to precisely redistribute $1 million to the class of Bailey accountholders. Class counsel 

for Potter, using HP’s argument here, claim that they have produced a $21 million 

settlement and are entitled to $7 million in fees, to be deducted from the class 

members’ bank accounts. Such a settlement—where class members pay $7 million to 

attorneys but receive $1 million in cash—would contradict the intent of 28 U.S.C. 

§1713, which prohibits settlements where class members lose money. Cf. Kamilewicz v. 

Bank of Boston, 100 F.3d 1348 (7th Cir. 1996) (Easterbrook, J., dissenting from denial 

of rehearing en banc) (discussing similarly abusive settlement). But if this Court adopts 

plaintiffs’ argument that administrative expenses are a class benefit, the hypothetical 

Bailey Building & Loan settlement would pass §1713 muster at the expense of the 

class members whom §1713 is meant to protect. This is wrong. 

Obviously, administrative costs are expenses that must be borne. But there is 

no reason to give class counsel a commission on these expenses. It is inefficient to 

have judges closely scrutinize settlement administration expenses to determine 

whether they have been inflated when it is much simpler to merely align class 

counsel’s incentives to optimize those expenses. Cf. Wal-Mart, 396 F.3d at 121.  

It is thus preferable for this Court to approve a superior system of attorney 

compensation, rather than asking district courts to shrink waste by means of judicial 
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monitoring of cost overruns in the future. “Put another way, incentives to minimize 

expenses and to allocate resources properly go much farther toward cost efficiency 

than can post hoc judicial review.” In re Wells Fargo Securities Litigation, 157 F.R.D. at 471.   

While class counsel’s fee request is disproportionately high even if notice and 

administration costs are included as a class benefit, such costs are simply not a benefit 

to the class, and holding otherwise would distort incentives at the expense of 

unrepresented class members. This Court should take the opportunity to explicitly 

reject HP’s argument. 

B. Because There Is “No Apparent Reason” for the Reversion, the 
Settlement Is Unfair As a Matter of Law. 

The appellees do not dispute that Bluetooth holds that there is “no apparent 

reason” for a reduced attorney fee request to revert to the defendant rather than to 

the class; nor do they offer a reason for this aspect of their settlement other than the 

impermissible reason that the class attorneys put their own interests ahead of the 

interests of their clients. 654 F.3d at 949. The words “no apparent reason” are entirely 

absent from appellees’ briefs; nor do they attempt to even hypothetically supply a 

reason for the clause other than the self-dealing that Bluetooth condemns.  

Instead, they claim that Schratwieser waived the Bluetooth argument below. This 

assertion does not help them for three reasons. First, Supreme Court and Ninth 

Circuit precedent holds that Schratwieser’s argument below was sufficiently close to 

her appellate argument to preserve it on appeal. Second, there is no waiver when there 

is an intervening change of the law. Third, even if Schratwieser’s argument could be 
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deemed waived below, it is a purely legal question that permits this Court to resolve 

the issue on appeal.  

Rule 23(a)(4) was violated as a matter of law, and this is an independent reason 

why the settlement cannot be approved. 

1. There Is No Waiver Because Schratwieser Argued Below, As Here, 
That the Settlement Is Unfair and Violated Rule 23(a)(4) Because 
It Was Structured to Benefit the Attorneys at the Expense of the 
Class. 

Repeatedly, Schratwieser argued below that the settlement was unfair because it 

had been structured in a self-dealing manner to benefit the attorneys at the expense of 

the class, and that Rule 23(a)(4) was therefore violated. In her objection, Schratwieser 

complained: 

An independent reason to reject the settlement is the excessive 
attorneys’ fees of $2.9 million proposed for class counsel, more 
than twice the value of the coupons the proposed class is likely to 
receive. The clear sailing agreement contained in the proposed 
settlement (¶¶ 44-45) coupled with the excessive attorneys’ fees 
demonstrate a violation of Fed. Rule of Civ. Proc. 23(a)(4) and 
23(e)(2). Because class counsel have not acted adequately to 
protect the interests of the proposed class, and instead have 
put their interests first in receiving fees of $2.9 million, the 
settlement should be rejected.  

ER136-37 (emphasis added). Schratwieser also argued: 

Class counsel are requesting $2.9 million in fees for a settlement 
that is likely to provide only about $1 million in benefit to the 
class. This is exactly backwards.  
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… “If fees are unreasonably high, the likelihood is that the 
defendant obtained an economically beneficial concession with 
regard to the merits provisions, in the form of lower monetary 
payments to class members or less injunctive relief for the class 
than could otherwise have obtained.” Staton v. Boeing Co., 327 F.3d 
938, 964 (9th Cir. 2003). 

This is a fee-driven settlement: the attorneys are requesting fees at 
least double the amount they are likely to recover for the class. … 
[T]he attorneys have failed to meet the standard of Fed. R. Civ. 
Proc. 23(a)(4), and the settlement fails to meet the standard of 
Fed. R. Civ. Proc. 23(e).  

ER149. And at the fairness hearing, Schratwieser’s counsel argued: 

I don’t think our objection turns on the question of whether the 
case could be stronger. We are not here saying the settlement 
could be better or this case is worth [seven] cents a class 
[member] rather than [five] cents a class member, and that's not 
our claim. 

Our claim is the settlement is structured in such a way that it 
benefits the attorneys and the defendants and not the class. 
… 

I’m saying you can’t structure the settlement—period—in 
such a way that the attorneys benefit more than the class 
does.  

ER59-62 (emphasis added). The district court acknowledged at the fairness hearing 

(though not in its opinion) that Schratwieser was arguing “that the class really isn’t 

getting much in proportion to what the lawyers are getting.” ER67. 

This is more than sufficient to make the argument that the since-decided 

Bluetooth decision precludes a finding of Rule 23(a)(4) adequacy in a settlement that 
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benefits the attorneys at the expense of the class where there is actual reversion to the 

defendants. “Once a federal claim is properly presented, a party can make any 

argument in support of that claim; parties are not limited to the precise arguments 

they made below.” Yee v. Escondido, 503 U.S. 519, 534 (1992). The appellees fail to 

mention this binding Supreme Court precedent. 

Schratwieser argued below that the settlement was unfair and failed 

Rule 23(a)(4) because it was structured to benefit the attorneys at the expense of the 

class. ER59-62, 136-37, 149. That she omitted mentioning Bluetooth’s specific language 

criticizing such settlements when they result in reversions to the defendant—

especially when Bluetooth had not yet been decided and Schratwieser could not know 

in advance that the district court would reduce the fee request—is not a waiver. 

“Rather than raising a new issue upon which the district court did not rule, 

[Schratwieser] is adducing additional support for [her] side of an issue upon which the 

district court did rule, much like citing a case for the first time on appeal.” Koch v. Cox, 

489 F.3d 384, 391 (D.C. Cir. 2007); accord Weissburg v. Lancaster Sch. Dist., 591 F.3d 

1255, 1259 n.3 (9th Cir. 2010) (appellants are “free to make any argument in support 

of that claim [raised below] on appeal”); PCTV Gold, Inc. v. SpeedNet, LLC, 508 F.3d 

1137, 1144 n.5 (8th Cir. 2007) (while Court of Appeals will ordinarily not consider an 

argument raised for first time on appeal, Court will address an argument if issue is 

“encompassed in the party’s more general argument and no new evidence is presented 

on appeal”); Eastman Kodak Co. v. STWB, Inc., 452 F.3d 215, 221 (2d Cir. 2006) 

(“appeals courts may entertain additional support that a party provides for a 
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proposition presented below.”); Bew v. City of Chicago, 252 F.3d 891, 895-96 (7th Cir. 

2001) (“when a new argument supports a claim made before the district court, we will 

usually address it”). Schratwieser raised 23(a)(4) below on the grounds that the 

settlement was structured to benefit the attorneys at the expense of the class; she 

raises the same issue here. There is no “new issue” and the appellees’ cases are thus 

inapposite.2 

Appellees identify no evidence Schratwieser presents in support of her 

argument at the appellate level that was not presented to the district court below; they 

identify no prejudice. There was no waiver below just because there is new precedent 

that presents a new legal argument for the same claim Schratwieser raised below.3 

                                         
2 HP cites Yeti By Molly, Ltd. v. Deckers Outdoor Corp., 259 F.3d 1101, 1108-09 

(9th Cir. 2001) for the proposition that “Objectors’ general challenge to the amount 
of attorneys’ fees in comparison to the class benefits also is not sufficient to preserve 
Objectors’ argument.” HP Br. 35. Not so. Yeti involved an appellant that made an 
“unequivocal concession…abandon[ing] the right to challenge the sufficiency of the 
evidence.” 259 F.3d at 1109. Schratwieser made no such concession (much less an 
unequivocal one) here. 

3 Similarly, HP’s insinuation (restricted to a footnote, HP Br. 44 n.11) that 
Schratwieser does not have standing to challenge the fee request is meritless. That 
Schratwieser correctly stated that the fund below was not a common fund does not 
mean that it is not a constructive common fund; while she did not use the words 
“constructive common fund,” she made the equivalent argument. Compare ER149 with 
Opening Br. 21-22. In Glasser v. Volkswagen of America, Inc., 645 F.3d 1084 (9th Cir. 
2011), the appellants waived any challenge to the settlement, and challenged only the 
fee request; here, Schratwieser has consistently contended that the disproportionate 
fee request renders the settlement unfair as a whole. See also Opening Br. 23 n.2 
(noting Glasser is inconsistent with Devlin v. Scardelletti, 536 U.S. 1, 7 (1997)).  
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2. There Is No Waiver for Intervening Changes in the Law. 

“[A]n exception to the waiver rule exists for intervening changes in the law.” 

Big Horn County Elec. Coop. v. Adams, 219 F.3d 944, 953 (9th Cir. 2000) (citing Curtis 

Publishing Co. v. Butts, 388 U.S. 130, 142-43 (1967)); California Dept. of Educ. v. Bennett, 

843 F.2d 333, 339 (9th Cir. 1988). The Ninth Circuit did not adopt an anti-kicker rule 

until Bluetooth was decided in August 2011, over seven months after objections were 

due. 

3. Even If Appellees Were Correct About Waiver, It Would Not 
Preclude This Court From Resolving the Pure Question of Law. 

Even if this Court were to disregard Yee and its progeny to hold that 

Schratwieser waived the argument, her argument is a question of law. This “pure 

question of law” is a “recurring issue in class action litigation” that does “not 

prejudice [appellees’] ability to present relevant facts that could affect [the Ninth 

Circuit’s] decision.” In re Mercury Interactive Corp. Securities Litig., 618 F.3d 988, 993 (9th 

Cir. 2010) (quoting Kimes v. Stone, 84 F.3d 1121, 1126 (9th Cir. 1996)). Thus, this Court 

has the discretion to resolve the question whether a settlement term that prejudices 

the class and has “no apparent reason” behind it (Bluetooth, 654 F.3d at 949) is unfair 

and a violation of 23(a)(4) as a matter of law. Mercury Interactive, 618 F.3d at 993. This 

Court is entitled to apply the controlling law, Bluetooth, even if litigants fail to cite the 

best authority on appeal. Aqua Dots, 654 F.3d at 752 (citing Elder v. Holloway, 510 U.S. 

510 (1994)). This Court can correctly apply Bluetooth here. 

This fee-driven settlement cannot be approved as fair as a matter of law, and 

the district court decision approving the settlement must be reversed. At a minimum, 
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remand is required so that the district court can consider the fairness of the settlement 

under the Bluetooth factors. 

II. The Notice Actually Misled the Class. 

Hundreds of class members registered their objections with the settlement 

administrator, as the class notice instructed them to do, but the parties withheld these 

objections from the court by retroactively interpreting an ambiguous settlement notice 

to require a separate filing with the court. Opening Br. 27-31. Plaintiffs try to refute 

this fundamental unfairness by repeatedly calling the instructions “plain” and using 

bold print in their argument (Pl. Br. 39) but bold fonts do not substitute for argument: 

appellees fail to address the self-contradictions between FAQ 17 and FAQ 20; 

appellees fail to explain why experienced counsel and hundreds of class members read 

the instructions as not requiring objections be sent to a fifth address. ER220-22; 

ER95-97; ER83. Appellees suggest that the hundreds of class members who 

“complained” to the settlement administrator were not actually objecting (Pl. Br. 42; 

Def. Br. 46), but their only support for this claim is a handful of cherry-picked 

comments. SER122-23. They do not rebut the record evidence related to two 

objections. At least one of those hundreds of “comments” did intend to object, and 

her substantive meritorious objection was not examined by the district court; the only 

other record evidence is that counsel for Schratwieser was confused, and correctly 

filed her objection for belt-and-suspenders reasons, rather than because of the 

instructions in the notice. ER95-97; ER83. As a result, the district court approved a 
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settlement that would cheat a class member out of tens of thousands of dollars, 

because its $78,000 in coupons are not “stackable.” ER95-97.  

HP would have this court hold that class members who objected to the 

settlement administrator did so because they wanted their objections to be ignored, 

not because they were confused by an ambiguous settlement notice about where to 

file their objection. Def. Br. 46. The failure of the settling parties to put the other 

hundreds of “comments” in the record when they had sole access to these materials 

should create an adverse inference: if so many of these “comments” were so anodyne 

and were not intended as objections, why hide their contents from the district court 

when Schratwieser complained about the misleading notice? 

Plaintiffs protest that Schratwieser did not raise the issue in her initial 

objection, but she had no reason to: she did not know that the settling parties would 

withhold hundreds of objections from the court until the settling parties actually did 

so, at which point she objected. The district court failed to address the issue. 

The settlement is unfair regardless, but it would be ironic if class counsel in a 

consumer fraud case is permitted to create a hurdle to divert hundreds of objections 

to an unfair settlement by misleading class members about how to perfect an 

objection. 

III. Even if the Settlement Approval Could Be Upheld, the Award to the 
Attorneys Is an Abuse of Discretion. 

It is important to recognize that, even if the district court’s valuation of the 

settlement of $1.5 million is legally correct, the settlement is unfair because a 
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disproportionate share of the settlement benefits—even after the district court’s 

reduction of the fee request—goes to the attorneys rather than the class. The fee 

award is similarly erroneous under the $1.5 million valuation, because the attorneys 

received $2.1 million, and the court did not justify this departure from the 25% 

benchmark. But the district court’s $1.5 million valuation is incorrect as a matter of 

fact and law.4 The settlement was near worthless to class members; the appellees do 

not dispute that the coupons would make class members who used them worse off or 

the district court’s finding that “the objectors’ concerns about the e-credits are valid.” 

ER25-26; Opening Br. 34-35. 

A. The District Court Did Not Justify a Departure From the 25% 
Benchmark. 

HP’s argument that the district court did not need to justify a departure is 

riddled with mathematical errors. Section I.A.1, supra. Plaintiffs try to justify the 

district court decision as a lodestar decision, but, as Bluetooth establishes, any lodestar 

award must be cross-checked against a percentage-of-the-fund. 654 F.3d at 945. 

Given that the district court made a factual finding that the value of the settlement 

was $1.5 million, the district court needed to justify a departure from the 25% 

benchmark when it awarded $2.1 million to class counsel; all of the reasons the 

                                         
4 The claim that Schratwieser “acknowledged” the settlement was worth $1 

million below (Pl. Br. 21) is incorrect. Schratwieser’s brief, written before the claim 
rate was disclosed, said that the settlement was “likely” to be worth about $1 million. 
ER149. In any event, a $1 million benefit to the class would not be any more fair than 
the $1.5 million benefit the court found. 
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district court gave were reasons to reduce the fee award, not provide 58% of the 

constructive common fund to the attorneys. Powers v. Eichen, 229 F.3d 1249, 1256-58 

(9th Cir. 2000). Neither appellee mentions Powers, much less explains why the binding 

precedent does not require reversal here. 

B. 28 U.S.C. §1712(b) Does Not Apply to the Court’s Valuation of This 
Settlement. 

The parties argue that the fee award is appropriate under 28 U.S.C. §1712(b). 

Pl. Br. 34; Def. Br. 19. This does not absolve the fee award, because the district court 

did not use §1712(b).5 Nor could it. That section provides that “If a proposed 

settlement in a class action provides for a recovery of coupons to class members, and 

a portion of the recovery of the coupons is not used to determine the attorney’s 

fee to be paid to class counsel, any attorney’s fee award shall be based upon the 

amount of time class counsel reasonably expended working on the action.” But the 

district court did use a portion of the recovery of coupons to determine the attorney’s 

fee. ER30-31 (calculating fee based on value of settlement, based in part on “the 

actual cash value of these non-transferrable credits”). Thus, 28 U.S.C. §1712(b) does 

not apply and 28 U.S.C. §1712(a) does: the district court needs to assess the 

redemption rate of the coupons in calculating a fee. Appellees’ argument to the 

contrary is wrong.  

                                         
5 Defendants note that the district court cited §1712(b), but it also cited 

§1712(a). ER29-30. 
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C. 28 U.S.C. §1712(b) and (c) Should Not Apply to This Settlement. 

Even if, as HP suggests (but plaintiffs do not), 28 U.S.C. §1712(c) might be 

applicable (HP Br. 41), 28 U.S.C. §1712(c)(1) requires the application of 28 U.S.C. 

§1712(a), and there is no dispute that the district court failed to calculate the as-yet-

unknown redemption rate before awarding fees. Remand would still be necessary if 

§1712(c) applied.  

But awarding lodestar for valueless injunctive relief would eviscerate the Class 

Action Fairness Act. If worthless injunctive relief can justify a switch from §1712(a) to 

(b) or (c), then it would completely undo CAFA’s attempt to tie attorneys’ fees to 

class benefit in coupon settlements. Settling parties could instantly transform a 

coupon settlement into an injunctive settlement by adding an injunction requiring the 

CEO to write “I will not defraud the class” fifty times on a chalkboard, à la Bart 

Simpson. This would be humorous, but of no benefit to the class, and contrary to the 

intent of Congress to put brakes on abusive coupon settlements where “counsel are 

awarded large fees, while leaving class members with coupons or other awards of little 

or no value.” 28 U.S.C. §1711 note §2(a)(3). 

And the injunction in this case is valueless to the class. The parties do not 

dispute that they failed to present any timely competent evidence for the value of the 

injunctive relief. Opening Br. 40.  

HP claims that the injunction has value, but immediately undercuts that 

position by arguing that “serious questions” remain “as to whether consumers actually 

incurred significant injury from HP’s actions.” HP Br. 36. This is the only reason HP 
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gives to distinguish this settlement from the hypothetical yogurt and egg settlements 

with worthless injunctive relief in Schratwieser’s brief (Opening Br. 38-39), but HP’s 

distinction cuts in Schratwieser’s favor. If there is no “significant injury” from a 

practice, cessation necessarily cannot reduce injury or create benefit. The appellees do 

not dispute that Schratwieser’s hypothetical class action settlements do not provide 

meaningful prospective injunctive relief to class members. The egg hypothetical is 

functionally identical to this settlement: just as in the egg hypothetical, the allegation 

of injury here is essentially that consumers were misled as to amount of ink available 

in an ink cartridge.  

HP complains that Schratwieser is relying on the “non-binding authority” of 

Judge Wood’s decision in Synfuel Techs. v. DHL Express (USA), Inc., 463 F.3d 646 (7th 

Cir. 2006). But they provide no on-point authority to the contrary other than 

unpersuasive district-court decisions that fail to address Synfuel or Schratwieser’s full 

argument.  

The only appellate case HP cites (HP Br. 37 n.6), Bolger v. Bell Atl. Corp., 2 F.3d 

1304, 1311 (3d Cir. 1993), is inapposite because it is a settlement of a Rule 23.1 

shareholder derivative suit, rather than a Rule 23 consumer class action. In a 

shareholder derivative suit, current shareholders benefit from prospective injunctive 

relief because, to the extent that a mandated change in corporate governance 

materially benefits the operation of the corporation, the stock price will increase to 

reflect that benefit, providing immediate indirect financial compensation to 

shareholders. See generally Frank H. Easterbrook and Daniel R. Fischel, The Economic 
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Structure of Corporate Law 17-20 (1991). There is no such effect in a consumer class 

action involving consumable products.  

HP does not argue that Synfuel is incorrectly decided and gives absolutely no 

reason to create a circuit split with Synfuel, much less a reason that would survive the 

“painstaking inquiry” required before this Court creates a circuit split. Zimmerman v. 

Oregon Dep’t. of Justice, 170 F. 3d 1169, 1184 (9th Cir. 1999).6  

HP insinuates that Schratwieser’s argument would abolish injunctive relief in 

class action settlements entirely, but that simply isn’t so. Prospective injunctive relief 

has a role in, inter alia, civil-rights, landlord-tenant, and employment class actions; 

parens patriae actions; shareholder derivative actions; and in consumer class actions 

relating to durable goods like automobiles (as in Hanlon) rather than consumables like 

ink cartridges. That distinction between durables and consumables is why HP’s 

attempt to fit the prospective relief in this settlement under the Hanlon schema 

(Opening Br. 36-38; HP Br. 36 n.5) does not work. There is no “fix” to the alleged 

consumer fraud from previously-purchased ink cartridges previously discarded too 

soon; the prospective injunctive relief only does class members good if they continue 

to purchase new ink cartridges—and nothing in the settlement prohibits HP from 

                                         
6 Plaintiffs attempt to rebut Synfuel with Rodriguez v. West Publishing, 563 F.3d 

948, 965 (9th Cir. 2009) (Pl. Br. 38), but nothing in Rodriguez addresses Synfuel’s 
discussion of prospective injunctive relief. Rodriguez is discussing how a court 
determines whether a settlement is fair compensation given the value of the litigation. 
But nothing in Schratwieser’s appeal challenges the valuation of the litigation: her 
objection remains valid even if the underlying litigation is entirely meritless. Opening 
Br. 16-17. 
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raising prices the tiny marginal amount needed to compensate itself for the increased 

cost of the change to its business practices. Opening Br. 39-40. The appellees fail to 

address this argument. 

While the settlement remains unfair even under the district court’s $1.5 million 

valuation of the settlement, this Court should hold the prospective injunctive relief 

valueless as a matter of law. 

IV. The Appellees Do Not Dispute That Good Public Policy and Rule 23 
Should Preclude Churchill Village From Being Interpreted to Infer Class 
Approval From a Small Number of Objections. 

Plaintiffs argue that “the overriding reaction in this case of the class members 

who were not apathetic was to redeem coupons.” Pl. Br. 43. Presumably plaintiffs 

meant “claim” and not the false “redeem,” but the proposition is empty either way. 

Even class members who think a settlement is wildly unfair, but that it is too costly 

for them to object, will prefer a $2 coupon to nothing. Indeed, one of the appellants 

in this case filed a claim for a coupon. ER123-24. The fact that a tiny percentage of 

the class chose to claim a free $2 coupon instead of spending $1.84 or $2.30 on 

postage to object hardly demonstrates settlement fairness. 

Schratwieser argued that the “district court improperly found that the number 

of objectors was a reason to support settlement approval” and asked this court to 

reconcile its precedents with those of other circuits and the American Law Institute. 

Opening Br. 41-44.7 The parties provide no reasoning to reject this public-policy 
                                         

7 HP’s claim that Schratwieser “concedes that this argument does not relate to 
the facts of this appeal” (HP Br. 31 n.2) is thus erroneous.  
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argument or Schratwieser’s proposed interpretation. As such, this is an independent 

reason for remand. 

CONCLUSION 

Because there is “no apparent reason” that a settlement should revert an 

excessive fee request to the defendant, yet this settlement transferred $0.8 million of 

class benefit to HP because of self-dealing by the class counsel, the district court 

decision to approve the settlement must be reversed, even if it correctly valued the 

class benefits as $1.5 million. At a minimum, remand is required for several 

independent reasons: the district court failed to apply the correct standard of law to 

the questions of settlement approval, settlement valuation, and attorneys’ fees, and 

failed to fully consider the hundreds of objections that the settling parties failed to 

disclose to the court. 
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