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1 
 

CORPORATE DISCLOSURE STATEMENT 

This statement is made pursuant to the Federal Rules of Appellate 

Procedure, Rule 26.1.  Plaintiffs-Appellees are not nongovernmental corporate 

entities and have no parent corporations, subsidiaries or affiliates that have issued 

shares to the public.  

Respectfully submitted, 

Dated:  December 21, 2011 COTCHETT, PITRE & McCARTHY, LLP 
 
     BERK LAW PLLC 
 

By:       /s/ Niall P. McCarthy   
    NIALL P. McCARTHY 

Attorneys for Plaintiffs and Appellees 
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JURISDICTIONAL STATEMENT 

Plaintiffs’ concur with the jurisdictional statement of Objectors Theodore 

Frank and Kimberly Schratwiser (“Objectors” or “Mr. Frank”). 
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COUNTERSTATEMENT OF THE ISSUES 

Was it an abuse of discretion by the District Court to approve an arms-

length, non-collusive settlement consisting of valuable injunctive relief and 

$1,465,629.00 in approved electronic credits based upon a factual determination 

that liability claims were supported by weak evidence and that monetary damage 

claims were highly difficult to quantify or prove? 

Was it an abuse of discretion to reduce attorneys’ fees by $803,009.30 (from 

$2,303,009.30) and award attorneys’ fees to class counsel under the “lodestar” 

method in the amount of $1,500,000.00, along with reimbursement of costs in the 

amount of $596,990.70, where the total lodestar for class counsel was 

$7,109,247.09? 
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PRIMARY AUTHORITY STATEMENT 

Objectors’ Statement includes the statutes and rules applicable to this appeal, 

with the exception of 28 U.S.C. § 1712(b)-(c): 

28 U.S.C. § 1712 

(a)  Contingent Fees in Coupon Settlements. –  
 

If a proposed settlement in a class action provides for a 
recovery of coupons to a class member, the portion of any 
attorney's fee award to class counsel that is attributable to the 
award of the coupons shall be based on the value to class 
members of the coupons that are redeemed. 

 
(b)  Other Attorney's Fee Awards in Coupon Settlements. – 

 
(1) In general. - If a proposed settlement in a class action 

provides for a recovery of coupons to class members, and a 
portion of the recovery of the coupons is not used to determine 
the attorney's fee to be paid to class counsel, any attorney's fee 
award shall be based upon the amount of time class counsel 
reasonably expended working on the action.  

 
(2) Court approval. - Any attorney's fee under this 

subsection shall be subject to approval by the court and shall 
include an appropriate attorney's fee, if any, for obtaining 
equitable relief, including an injunction, if applicable. Nothing 
in this subsection shall be construed to prohibit application of a 
lodestar with a multiplier method of determining attorney's fees.  

 
(c)  Attorney's Fee Awards Calculated on a Mixed Basis in 
Coupon Settlements. –  

 
If a proposed settlement in a class action provides for an 

award of coupons to class members and also provides for 
equitable relief, including injunctive relief –  
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(1) that portion of the attorney's fee to be paid to class 
counsel that is based upon a portion of the recovery of the 
coupons shall be calculated in accordance with subsection (a); 
and 

 
(2) that portion of the attorney's fee to be paid to class 

counsel that is not based upon a portion of the recovery of the 
coupons shall be calculated in accordance with subsection (b).  
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PRELIMINARY STATEMENT 

Appellants Theodore Frank and Kimberly Schratwieser (hereinafter, 

“Objectors” or “Mr. Frank”) seek to overturn approval of a settlement reached after 

five years of contentious litigation, overseen by the Hon. Jeremy Fogel.  The 

settlement provided meaningful injunctive relief, and electronic credits for HP 

products, for which approximately 122,000 class members have made 403,306 

claims.  Despite that relief, in an exercise of his discretion, Judge Fogel still 

reduced Plaintiffs’ counsel’s fee award to 21% of their lodestar (from the 32% 

requested).   

Notwithstanding Judge Fogel’s careful scrutiny, and lodestar reduction, 

Objectors attempt to analogize this case to the Court’s recent decision in In re 

Bluetooth Headset Product Liability Litigation, 654 F.3d 935 (9th Cir. 2011).  In 

Bluetooth, the Court vacated approval of a class action settlement reached early in 

the case, and remanded for further proceedings.  Id. at 939.  The Bluetooth 

litigation and settlement bear no resemblance to this action.  Moreover, the 

Bluetooth decision simply remanded for a fuller record, and was careful to note in 

conclusion:  “we express no opinion on the ultimate fairness of what the parties 

have negotiated, for we have no business ‘substituting our notions of fairness for 

those of the district judge.’”  Id. at 950 (quoting case).   

Instead of questioning Judge Fogel in this case based on Bluetooth, Judge 
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Fogel should be commended; his careful decision approving this settlement 

actually anticipated the guidance provided in the subsequently-decided Bluetooth 

opinion.  Rather than simply accepting the requested attorneys’ fees, which are the 

focus of this appeal, Judge Fogel independently reviewed the requested lodestar, 

and compared it to the value of the e-credits and injunctive relief being provided to 

the class.  ER at 29-31.  Judge Fogel reduced the requested fee amount by 

$800,000, to $1.5 million – just 21% of counsel’s lodestar for their five years of 

work – noting that “Tethering fees (in part) to benefit will help guard against 

collusion in the general run of cases.”  ER at 31, at 15:11-15 (quoting Create-A-

Card Inc. v. Intuit, Inc., No. C 07-06452 WHA, 2009 WL 3073920 at *2 (N.D. 

Cal. Sept. 22, 2009)).   

Despite Judge Fogel’s careful review of the settlement and fee request, 

Objectors continue to argue that the award of fees to counsel was excessive.  This 

view relies upon speculation, mischaracterization of the legal and factual history of 

the case, and the prospects of success for Plaintiffs, and Appellants’ shifting views 

about the nature of the settlement and the proper method of calculation of 

attorneys’ fees.   

Specifically, before the district court, Objectors acknowledged that this was 

not a common fund settlement, stating that “there is no common fund here.”  ER 

151, at 16:18.  Judge Fogel agreed with Objectors, and pursuant to the Class 
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Action Fairness Act and Ninth Circuit law, awarded fees to counsel under the 

lodestar method.  Class counsel provided their total lodestar to the court, but 

requested only 32% of it.  Judge Fogel reduced the award further to approximately 

21% of the lodestar, after comparing it to the relief provided to the class.  

Objectors now switch direction and disavow the theory that this was not a common 

fund settlement, and contend instead that this should be viewed as a “constructive 

common fund” case.  This new argument is legally unfounded, and rests on a 

fiction that mischaracterizes the facts of the case and settlement.  Objectors’ 

argument is rather a broader political and philosophical diatribe that not only is 

improperly brought before this Court, but if taken to its logical conclusion, would 

have a significant and drastic chilling effect on the ability and desire of qualified 

counsel to fight to enforce consumer protection laws. 
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COUNTERSTATEMENT OF THE CASE AND FACTS 

I. Summary of the Lawsuit and Settlement 

This appeal concerns the approval of an arms-length, non-collusive 

settlement reached by Plaintiffs in three class action lawsuits against Defendant 

Hewlett-Packard (“HP”).  The cases were extensively litigated over a five year 

period.  Despite several key legal victories by HP, most importantly defeating 

Plaintiffs’ effort at certification of a nationwide class, Plaintiffs developed a factual 

record through extensive discovery that demonstrated the need for changes in HP’s 

business practices.  That record, however, failed to establish the necessary 

evidentiary underpinning to prove and quantify class-wide damages.     

These countervailing developments guided both parties in eventually 

reaching a settlement over many months of negotiations, assisted by an 

experienced mediator.  The settlement included valuable injunctive relief and 

electronic credits for class members.  Appellants objected to the settlement on 

several grounds.  Judge Jeremy Fogel considered those objections, rejecting most 

of them.  Significantly, Judge Fogel found that none of the objectors took into 

consideration the ultimate strengths and weaknesses of Plaintiffs’ case.  Judge 

Fogel concluded that the settlement was fair, adequate and reasonable, and granted 

final approval.  Judge Fogel also approved the payment of attorneys’ fees to class 

counsel using the lodestar method, and checking it against the relief provided to 
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the class.  In doing so, he reduced the fee by approximately 35% ($803,009.30). 

The awarded fees to class counsel ultimately represented only a fraction (21%) of 

class counsel’s lodestar. 

II. The Allegations, Claims and Procedural History of the Three Class 
Action Suits 

 
The settlement resolved three separate actions filed by individuals on behalf 

of classes of consumers who purchased certain models of HP printers in the United 

States.  ER 163.  HP aggressively defended each of the three suits on both legal 

and factual grounds.  ER 162.  HP won victories in each suit, eliminating claims 

and theories of liability at the motion to dismiss stage.  Supplemental Excerpt of 

Record (“SER”) 15-60.  HP also successfully defeated a motion for certification of 

a nationwide class in the Ciolino action, and was challenging whether a California 

class could be certified at the time of settlement.  ER 160.  Finally, ruling on HP’s 

motion for summary judgment, the Court twice described Plaintiffs’ evidence as 

“weak.”  SER 6, 7, 100.  The cases were consolidated for purposes of settlement 

discussions. 

A. The Ciolino Action 

 On September 6, 2005, Plaintiff Nicklos Ciolino filed a lawsuit against HP 

in the Northern District of California challenging HP’s “low-on-ink” (“LOI”) 

warnings as misleading and deceptive.  ER 159, SER 1140-54.  Ciolino alleged 

that:  (1) HP programmed “Smart Chips” and used other LOI messaging 
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technology in its printers and cartridges to indicate that replacement cartridges 

were needed even though cartridges were often not empty and were capable of 

additional printing; (2) HP’s LOI messages, warnings and indicators were 

deceptive and designed to induce consumers into prematurely replacing inkjet 

cartridges; and, (3) HP’s “SureSupply” program and marketing materials were 

linked to the deceptive warnings in order to facilitate premature replacement of ink 

cartridges.  ER 159; SER 1140-54.  As a consequence, Ciolino asserted:  (1) 

Plaintiffs and the class were deprived of the ability to use all the ink they 

purchased; and, (2) Plaintiffs and the class who purchased cartridges and printers 

did not get full value for what they paid and were promised.  ER 159; SER 1140-

54. 

 The Second Amended Complaint is the operative complaint in the Ciolino 

action and asserts claims for violation of California’s Unfair Competition Law 

(Cal. Bus. & Prof. Code § 17200 et seq.), California’s False Advertising Law (Cal. 

Bus. & Prof. Code § 17500 et seq.) California’s Consumer Legal Remedies Act 

(Cal. Civ. Code § 1750 et seq.) and claims for unjust enrichment, breach of express 

warranty and breach of implied warranty on behalf of a nationwide class of 

consumers.  ER 159-60; SER 1015-33.  The allegations were based both on the use 

of “Smart Chip” technology which generated allegedly misleading warnings, and 

the existence of expiration dates within the cartridges.  SER 1022.  Judge Fogel 
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granted HP’s Federal Rule of Civil Procedure 12(b)(1) motion to dismiss the 

claims related to the expiration date technology on standing grounds, finding that 

Plaintiffs had not alleged actual or threatened injury related to the expiration date 

feature in the cartridges.  SER 41-47. 

 The parties fully briefed and argued Plaintiffs’ motion for certification of a 

nationwide class.  SER 283-92, 427-64, 330-95.  On July 25, 2008, the district 

court declined to certify a nationwide class.  SER 8-13.  On the same date, the 

court denied HP’s motion for Summary Judgment.  SER 1-8.  While that order 

represented a victory for Plaintiffs, Judge Fogel expressed significant skepticism 

regarding the substantive claims raised by Plaintiffs, and the quality of the 

evidence supporting those claims.  See, e.g., SER 12 (“Plaintiffs have not shown 

how any of the substantial flaws in the present motion would be overcome” by 

adding a different class representative). 

 As a consequence of these decisions, Plaintiffs and their counsel concluded 

that they must stridently negotiate a settlement while continuing the litigation 

because of the real risk that the Class may receive no relief at all.  SER 80, 100.  

Those negotiations ultimately led to the present settlement. 

B. The Rich Action 

 On May 22, 2006 Plaintiff Carl K. Rich filed an action against HP alleging 

that:  (1) HP failed to disclose that color inkjet printers use color ink when printing 
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black and white images (a technology known as “underprinting”); (2) HP failed to 

provide consumers with the option of printing black and white images from the 

black ink cartridge only; (3) HP made false and misleading representations about 

the page yield customers would receive from the ink cartridges at issue and the 

cost per page of those cartridges; and (4) HP failed to disclose the use of color ink 

when printing black in connection with those pages yields.  ER 160, SER 972-83.  

The Complaint was amended twice, and HP won a motion to dismiss on Plaintiffs’ 

claims for breach of contract, breach of express and implied warranty, and breach 

of the covenant of good faith and fair dealing.  ER 308-309, SER 26-40.  The 

Second Amended Complaint contained causes of action for unjust enrichment, 

fraudulent concealment and violations of California’s Unfair Competition Law.  

ER 160; SER 817-36. 

 On June 23, 2009, Plaintiffs filed a motion to certify two classes:  a damages 

class consisting solely of California consumers; and a nationwide class for 

purposes of injunctive relief.  ER 311, SER 396-426.  HP opposed that motion (ER 

313), and on the same date filed a Motion for Summary Judgment arguing that:  (1) 

Plaintiffs could not establish that HP had an affirmative duty to disclose the 

allegedly concealed information; (2) Plaintiffs could not establish that HP had 

caused any harm or that the allegedly concealed information was material to 

purchasing decisions; and, (3) Plaintiffs’ claim for unjust enrichment failed 
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because the fraud based claims failed.  SER 259-329.  Argument on these motions 

was not held due to the negotiations that led to the present settlement. 

C. The Blennis Action 

 On January 17, 2007, Plaintiffs Jackie Blennis and David Brickner filed a 

complaint against HP alleging that:  (1) HP designed certain inkjet printers and 

cartridges to shut down on an undisclosed expiration date, which prevented 

consumers from using the printers’ functions (including scanning and faxing) until 

the cartridge was replaced; (2) HP failed to disclose the existence and use of the 

expiration dates; and (3) HP interfered with the right of Plaintiffs and the class to 

possess and use all ink in the cartridges they had purchased.  ER 160-61, SER 795-

816.  The Court dismissed claims for breaches express and implied warranty, 

trespass to chattels, and conversion, and HP subsequently answered the complaint.  

SER 15-25. 

 Plaintiffs filed a motion to certify a nationwide class on December 8, 2009.  

ER 321, SER 246-58.  Due to the negotiations and present settlement, that motion 

was not fully briefed or argued.  HP indicated it would oppose the motion on 

similar grounds as the class certification motions in the two other actions. 

III. The Settlement 

 The parties engaged in substantive settlement negotiations involving 

concessions and compromises by each party.  SER 100, 132, 136.  These 
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negotiations were informed by full-scale discovery of HP’s multi-billion dollar 

digital imaging division, encompassing over a decade of development and 

deployment.  Plaintiffs reviewed tens of thousands of pages of documents, took 

significant depositions of senior HP engineers and marketing personnel, and 

retained outside expert analysis on human factors, consumer expectations, and 

testing of the cartridges and printers at issue.  ER 161; SER 103, 178-79.  While 

ample evidence supported their claim that LOI warnings were inaccurate and that 

the graphic images were misleading and confusing to consumers, Plaintiffs 

acknowledged that none of the warnings explicitly directed consumers to throw 

away or immediately replace the cartridges.  SER 69-73, 99-103.  Plaintiffs also 

accepted that “underprinting” was not a fraudulent construct to deplete ink, but a 

legitimate technology that helps to increase print quality.  SER 69-73, 99-103.  

Moreover, HP contended that there were legitimate and necessary technical 

reasons for using expiration dates in connection with print cartridges.  SER 69-73, 

99-103. 

In each case, while Plaintiffs believed they could prove that individuals were 

damaged by HP’s conduct (which HP contested), any methodology to establish 

individual damage would necessarily include some level of significant speculation.  

ER 161, SER 69-73, 99-103.  For example, it would have been nearly impossible 

to know how much ink was in any given cartridge when it was prematurely 
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disposed of or expired, especially considering that consumers had discarded those 

cartridges many years before the damages were to be calculated.  SER 70, 100.  

Likewise, the amount of ink used by any individual consumer as a result of 

underprinting technology would have been difficult, if not impossible, to 

determine.  SER 71-72, 102.  Thus, the parties agreed that any monetary or cash-

like compensation would only be a small portion of the ultimate relief in each of 

the three cases.  SER 70-73. 

A. The Settlement Negotiations Were Non-Collusive, Arms Length 
and Conducted by Experience Counsel Before a Highly Qualified 
Mediator 
 

 Throughout the pendency of these three actions, counsel for the parties 

engaged in multiple informal settlement discussions.  SER 103-04.  These 

discussions were at times productive and at times merely served to reinforce 

contrary positions on legal or factual issues.  SER 73-75.  The settlement was 

ultimately reached after multiple mediation sessions with several nationally 

recognized mediators – the Honorable Daniel Weinstein of JAMS, the Honorable 

James L. Warren of JAMS, and Alexander S. Polsky, Esq., of JAMS.  SER 104.  

The negotiations, both before the involvement of the mediators, and with their 

involvement, were contentious, arms-length, and non-collusive.  SER 78, 104, 134-

37.  The Hon. James Warren, who eventually oversaw the combined settlement 

discussions, submitted a declaration to the district court confirming that the 
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bargaining and negotiations were arms-length and non-collusive.  SER 134-37.   

B. The Relief Provided 

The crux of the misconduct highlighted in the Ciolino, Rich, and Blennis 

actions was the alleged nondisclosure of information about certain features of, and 

technology used in, HP’s inkjet printers.  SER 73-74.  The settlement addressed 

those issues mainly through injunctive relief; changing HP’s disclosures by 

eliminating the most deceptive among them, and altering others to provide 

consumers with a better understanding of the function and best use of the printers 

and cartridges.  SER 73-74.  The electronic credits offered through the settlement 

further provide compensation to those who can attest to actual harm resulting from 

HP’s alleged misconduct.  SER 74-75. 

1. The Injunctive Relief 

The significant injunctive relief provided to the class addressed the core 

complaints in each case.  If upheld, the settlement requires HP to:  (1) discontinue 

the use of certain pop-up messaging that includes the graphic image of an ink 

gauge, ruler, or container of ink; (2) disclose additional information regarding the 

HP technology that forms the basis of the Ciolino, Rich, and Blennis actions on 

HP’s website; and (3) disclose additional information in the packaging, manuals, 

and/or user interfaces for HP inkjet printers.  ER 171-74; SER 73-74.  The 

injunctive relief prevents HP from engaging in what Plaintiffs alleged were the 
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most deceptive and misleading conduct from the complaints. 

Specifically, these new disclosures included the following:   

(1) HP will incorporate disclosures into its website, user 
manuals, and/or user interfaces explaining that HP’s low-
on-ink messages (the technology at issue in Ciolino) are 
based on estimated ink levels and that actual ink levels 
may vary, and that the user does not have to replace a 
print cartridge when a low-on-ink message is received 
but rather may continue printing until the user is not 
satisfied with the print quality of the printed material or, 
if applicable, when the user reaches a “replace cartridge” 
message. 

 
(2) HP will incorporate on its website and/or user manuals 

disclosures regarding “underprinting”—the inkjet 
technology at issue in the Rich action, whereby certain 
HP color inkjet printers may, in certain circumstances 
depending on the printer settings and customer inputs, 
use a combination of inks from the tri-color (or other, 
non-black color) and black inkjet cartridges to produce 
black text and images.  These disclosures will include a 
description of what underprinting is, why it is used, and 
some of the options for disabling or minimizing the use 
of underprinting.  HP also will include disclosures 
regarding page yields including a summary of HP’s ISO 
testing for page yields and an explanation that actual 
yield varies depending on the content of printed pages 
and other factors. 

 
(3) HP will incorporate disclosures into its website and/or 

product packaging regarding ink expiration—the 
technology at issue in the Blennis action, whereby HP 
may use built-in dates on which certain inkjet cartridges 
will stop working—including an explanation of the inkjet 
printers and cartridges that are subject to ink expiration, 
why HP employs ink expiration dates for certain printer 
models and how that date is determined, and how ink 
expiration works. 
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ER 171-74, SER 73-74. 

2.  The Monetary Relief – Electronic Credits 

The parties also negotiated financial compensation to the class members in 

the Ciolino, Rich, and Blennis actions.  ER 174-77, SER 74-75.  Although seeking 

throughout negotiations to obtain a greater amount of financial consideration for 

the Class, given the posture of the cases, Plaintiffs and their counsel ultimately 

determined the level of compensation was eminently fair and reasonable.  SER 

104-05, 228.  Judge Fogel agreed.  ER 6-7.  In settlement of these three matters, 

HP agreed to provide up to $5,000,000 in credits to class members.  ER 174-77. 

Each participating settlement class member in Ciolino received $5.00 in e-

credits for each printer model purchased or received as a gift.  ER 174-75.  Each 

participating settlement class member in Rich received $2.00 in e-credits for each 

Rich printer model purchased or received as a gift.  ER 175.  Each participating 

settlement class member in the Blennis action will be eligible to receive up to 

$6.00 in e-credits for each Blennis printer model purchased or received as a gift.  

ER 175-76. 

There were ultimately 53,147 credits approved for Blennis class members, 

worth a total value of $318,882.00.  ER 20-21.  There were 148,479 credits 

approved for Ciolino class members, worth a total of $742,395.00.  ER 20-21.  

There were 202,176 credits approved for Rich class members, worth a total of 
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$404,352.00.  ER 20-21.  Thus a grand total of 404,802 credits were redeemed by 

122,348 class members, worth a total of $1,465,629.00.  ER 20-21. 

C. The Class’ Reaction 

The reaction of the class was overwhelmingly positive.  ER 28.  Notices 

were sent to approximately thirteen million people via email, and notice was 

published in various national newspapers, magazines and online.  ER 2.  There 

were three objections filed with the Court, representing five class members.  ER 2.  

There were 810 class members who chose to opt out of the settlement.  ER 2.  

Class counsel or the Claims Administrators received 458 comments or concerns 

regarding the settlement.  ER 2.  Several of these individuals were initially critical 

of the settlement but subsequently expressed gratitude based upon communications 

with class counsel regarding the context of the settlement, while others had general 

gripes that were not specific to the settlement.  SER 82, 83, 105, 138-49. 

These numbers stand in stark contrast to the 403,802 approved credits 

claimed by 122,348 class members.  No more than 1,250 people commented on, 

opted out of, or objected to the settlement.  While the total number of class 

members who participated in the claims process was small relative to the size of 

the class, this is to be expected where a substantial portion of the relief is 

injunctive, and the settlement thus benefits all class members as well as future 

consumers of HP products.  ER 28.  This represents an overwhelmingly positive 
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reaction to the settlement by non-apathetic class members. 

D. Mr. Frank’s Objection and Opposition to the Settlement 

 Mr. Frank objected to the proposed settlement on behalf of himself and 

Kimberly Schratwiser.  In his objection, Mr. Frank made virtually identical 

arguments to the ones made to this Court (with exception of his changing position 

on whether the settlement created a common fund).  Compare ER 103-21 and 136-

55 with Opening Brief.  These arguments were considered by Judge Fogel and 

ultimately rejected.  ER 24, 25, 27, 29-31.  Specifically, Mr. Frank argued that the 

electronic credits are coupons, which are disfavored, that the injunctive relief was 

worthless, that the fee request was excessive, and that the clear sailing provision 

suggested the potential for collusion in the settlement.  ER 103-121.  In the 

objection Mr. Frank acknowledged that there would be “$1 million in benefit to the 

class.”  ER 149, at 14:4.  Additionally, Mr. Frank acknowledged that this was not a 

“common fund” settlement where the award to the attorneys has the potential to 

detract from the class.  ER 151, at 16:18 (“there is no common fund here”).  Three 

weeks later, Mr. Frank filed an Opposition to Motion for Final Approval and Reply 

in Support of Objection to Proposed Settlement.  That Opposition rehashed the 

same arguments raised in the initial objection (and which are raised for a third time 

in this appeal).  Compare ER 103-21 and 136-55 with Opening Brief. 

E. The Approval Order 

Case: 11-16097     12/21/2011     ID: 8009536     DktEntry: 23     Page: 28 of 55



22 

 After considering the five years of litigation, and the arguments of HP, 

Plaintiffs and the objectors, Judge Fogel concluded that the settlement was fair, 

adequate and reasonable.  ER 2-3, 23-28.  Judge Fogel accepted some of the 

objectors’ positions – for example, Judge Fogel agreed that the electronic credits 

are like coupons, and therefore viewed them with skepticism.  ER 24-26.  

However, Judge Fogel correctly ruled that “the objectors uniformly fail” to address 

the strength of the Plaintiffs’ case.  ER 27, at 11:19.  Judge Fogel continued that 

“as the Court has observed repeatedly over the course of the litigation, even 

assuming that Plaintiffs could prove that HP’s ‘low-on-ink’ warnings were 

inaccurate or misleading, the task of determining whether the warnings actually 

confused consumers or resulted in the unwarranted disposal of a significant amount 

of ink involves a great deal of speculation.”  ER 27, at 11:19-23.  Judge Fogel 

continued, “there is no reason to believe that the posture of any of the cases would 

improve through further litigation.”  ER 27, at 11:27-28. 

 Judge Fogel also found the settlement to be “arrived at as a result of arms-

length, non-collusive negotiations, and the value of the settlement is reasonable in 

light of the evident weakness of the case and the modest value of Plaintiffs’ 

claims.”  ER 28, at 12:26-28.  Judge Fogel based these findings on his extensive 

knowledge of the case, the declarations of counsel, the declaration of the Hon. 

James L. Warren who served as mediator, the reaction of class members, the value 
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of Plaintiffs’ claims, and the strength of Plaintiffs’ case.  ER 23-28.  Judge Fogel 

also considered the risks associated with litigation, the question of whether a class 

could be certified and maintained through trial, and the views of experienced class 

action counsel from both parties.  ER 23-28.  After considering the arguments 

made by objectors (including Mr. Frank) and considering the factors required by 

this circuit, Judge Fogel concluded that the settlement “taken as a whole” was 

“fair, adequate and free from collusion.”  ER 22-23, at 6:27-7:4.  See Class 

Plaintiffs v. City of Seattle, 955 F.2d 1268 (9th Cir. 1992), Hanlon v. Chrysler 

Corp. 150 F.3d 1011 (9th Cir. 1998) and In re Heritage Bond Litig., 546 F.3d 667 

(9th Cir. 2008). 

F. The Fee Award to Class Counsel Under the Lodestar Method 

 Class counsel submitted evidence to the Court that they had spent more than 

17,000 hours over five years of litigation prosecuting the case.  SER 76-84.  This 

included dozens of depositions, production and review of tens of thousands of 

documents, more than one hundred written discovery requests, inspection of the 

printers at issue, consultations with industry personnel, extensive work with 

experts, including the design and implementation of independent testing, numerous 

witness interviews, including those of unnamed class members, evaluation of 

information provided by engineers with responsibility for designing some of the 

printers at issue, and significant legal research, briefing and argument on the merits 
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of the case.  SER 180-81. 

 Plaintiffs requested only thirty-two percent ($2,303,009.30) of their lodestar 

figure, in addition to a reimbursement of their out of pocket costs.  SER 155, 166-

70, 180.  Judge Fogel noted that the Court had an obligation to “carefully 

scrutinize” (ER 29, at 13:18) the request and “determine independently” (ER 30, at 

14:21) whether the amount was fair.  ER 29-31.  Judge Fogel continued that the 

“the Court has no reason at all to doubt that counsel put in the hours they claim” 

but that the award, even when determined under the lodestar method, must be tied 

to the amount of recovery obtained by the class in order to avoid incentivizing 

potentially collusive settlements in the future.  ER 31.  Judge Fogel determined that 

the value conferred to the class in the electronic credits was less than their cash 

value due to their coupon nature, but that the limitation of the value of the credits 

was “mitigated by [the] value of the injunctive relief achieved by the settlement.”  

ER 30-31, at 15:1. 

 Judge Fogel continued that “while no precise value can be placed on the 

settlement in light of the many uncertainties involved, the Court is satisfied that the 

ultimate value of the settlement to the class is roughly $1.5 million.”  ER 31, at 

15:4-6.  Accordingly, Judge Fogel concluded that, in order to avoid the award of 

attorneys’ fees from “outstrip[ping] the benefit to consumers” in the instant case, 

Plaintiffs’ counsel’s request for $2,303,009.30 in fees should be reduced to an 
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award of $1.5 million (and reimbursement for their out of pocket costs in the 

amount of $596,990.70, as requested).  ER 31, at 15:18-21.  Ultimately, this award 

means that Plaintiffs’ counsel will receive approximately twenty-one percent of 

their lodestar; i.e., will be paid for just one of every five hours spent litigating this 

matter over a period of five years.  Further discounting that amount is the time-

value of money – counsel will likely not receive the awarded amounts until 2013, 

for work performed starting in 2005. 

 Judge Fogel held that Plaintiffs’ counsel was entitled to attorneys’ fees 

pursuant to the requirements of 28 U.S.C. 1712(b), and that the award of twenty-

one percent of class counsel’s lodestar was appropriate, despite the fact that HP 

had agreed to a higher amount without objection.  ER 10, 29-31. 
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ARGUMENT 

I. Standard of Review 

Review of a district court’s approval of a class action settlement is for a 

“clear abuse of discretion.”  Rodriguez v. West Pub. Corp., 563 F.3d 948, 963 (9th 

Cir. 2009).  The review is “extremely limited” and the decision of the district court 

must be affirmed “if the district judge applies the proper legal standard and his 

finding of fact are not clearly erroneous.”  In re Mego Fin. Corp. Sec. Litig., 213 

F.3d 454, 458 (9th Cir. 2000).  “The district court’s final determination to approve 

the settlement should be reversed only upon a strong showing that the district 

court’s decision was a clear abuse of discretion.”  Hanlon v. Chrysler, 150 F.3d 

1011, at 1027 (citing In re Pacific Enterprises Sec. Litig., 47 F.3d 373, 377 (9th 

Cir. 1995)). 

The question on appeal is limited to whether the district court considered the 

proper factors and, if so, made any clearly erroneous findings or abused its 

discretion in approving the settlement.  Hanlon 150 F.3d at 1026.  The proper 

factors the district court must consider are:  “the strength of the plaintiff’s case; the 

risk, expense, complexity and likely duration of further litigation; the risk of 

maintaining class action status throughout the trial; the amount offered in 

settlement; the extent of discovery completed and the stage of the proceedings; the 

experience and views of counsel; . . . and the reaction of the class members to the 
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proposed settlement.”  Id.   

A review of an award of fees and costs to class counsel is also reviewed for 

abuse of discretion, as is the method of calculating those fees.  See Lobatz v. U.S. 

W. Cellular of Cal., Inc., 222 F.3d 1142, 1148-49 (9th Cir. 2000).  Findings of fact 

underlying the fee award are upheld unless they are clearly erroneous.  Id. at 1148. 

Appellate review of whether the notice of a proposed settlement was 

adequate to satisfy due process concerns is de novo.  See Torrisi v. Tucson Elec. 

Power Co., 9 F.3d 1370, 1374 (9th Cir. 1993). 

II. The District Court Appropriately Determined that the Settlement was 
Not Collusive, and Further Reduced the Requested Lodestar to Guard 
Against Any Perception of Collusion 
 
Relying primarily on this Court’s recent decision in Bluetooth, Mr. Frank 

contends that the settlement agreement at issue here was collusive, based upon 

conjecture and innuendo, while ignoring evidence in the record before Judge Fogel 

and the factual findings that he made.  Notably, Mr. Frank does not provide any 

evidence that the present settlement is actually collusive.  Mr. Frank only notes 

that class action settlements where attorneys’ fees are not paid out of a common 

fund can be subject to potential collusion.  This is axiomatic and undisputed.  As a 

result of the potential for collusion, which exists in any class action settlement, 

this circuit requires district courts to carefully scrutinize those settlements and 

awards of attorneys’ fees to ensure that the interests and rights of absent class 
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members are protected.  Judge Fogel did just that.   

Unlike the district court in Bluetooth, which simply awarded the attorneys’ 

fee amount that the defendant had agreed to pay, here Judge Fogel refused to 

award the attorneys’ fee amount agreed to by the parties.  ER 29-31.  Instead, 

Judge Fogel independently analyzed the requested fee, and reduced it based on a 

comparison with the benefits to the class.  ER 29-31. 

Quoting Create-A-Card Inc., Judge Fogel explicitly noted that “Tethering 

fees (in part) to benefit will help guard against collusion in the general run of 

cases.”  ER 30, at 15:14-15.  Judge Fogel thus anticipated this Court’s subsequent 

ruling in Bluetooth, that “when confronted with a clear sailing provision, the 

district court has a heightened duty to peer into the provision and scrutinize closely 

the relationship between attorneys' fees and benefit to the class, being careful to 

avoid awarding ‘unreasonably high’ fees simply because they are uncontested.”  

Bluetooth, 654 F.3d at 948. 

This Court held in Bluetooth (after Judge Fogel’s ruling in this case) that 

there can be signs of potential collusion even where collusion is absent from the 

face of an agreement.  Bluetooth, 654 F.3d at 947.  The Court specifically 

identified three warning signs of collusion:  (1) counsel receiving a 

“disproportionate distribution of the settlement, or when the class receives no 

monetary distribution”; (2) parties negotiating a clear sailing agreement with 

Case: 11-16097     12/21/2011     ID: 8009536     DktEntry: 23     Page: 35 of 55



29 

respect to attorneys’ fees; and (3) when the parties arrange for fees to revert back 

to defendants instead of being added to the class fund.  Notably, this Court did not 

make a determination that the settlement in Bluetooth was collusive, nor did this 

Court find that the settlement in that case was unfair.  Bluetooth, 654 F.3d at 950 

(“we express no opinion on the ultimate fairness of what the parties have 

negotiated”). 

Mr. Frank contends that these factors are all present in this matter, that Judge 

Fogel failed to consider these factors, that the settlement is therefore collusive, and 

Judge Fogel therefore abused his discretion in approving the settlement, and erred 

in awarding a reduced amount of attorney fees.  Mr. Frank is wrong on all 

accounts.  None of the three warning signs identified by the Court in Bluetooth 

justify revisiting Judge Fogel’s ruling.   

A. The First Warning Sign Was Not Present in this Case, and Was 
Adequately Addressed by Judge Fogel 

 
The first warning sign exists “when counsel receive a disproportionate 

distribution of the settlement, or when the class receives no monetary distribution 

but class counsel are amply rewarded.”  Bluetooth, 654 F.3d at 947 (quoting cases).  

This warning sign was adequately addressed.  First, unlike the settlement in 

Bluetooth, this settlement provides monetary relief to the class.  While the relief 

takes the form of electronic credits, not cash payments, Judge Fogel correctly 

concluded that the credits offer monetary relief.  ER 30-31.  Mr. Frank 
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acknowledged this before the district court.  See ER 149.  Further, Judge Fogel 

explicitly considered whether counsel would receive a disproportionate distribution 

of the settlement and reduced the award of attorneys fees to be commensurate with 

the amount of relief provided to the class.  ER 29-31.  Thus, to the extent the first 

Bluetooth “warning sign” is present, it was adequately addressed by Judge Fogel. 

B. The Second Warning Sign – Existence of a Clear Sailing 
Agreement – Was Explicitly Considered by Judge Fogel  

 
The second “warning sign” identified in Bluetooth, the existence of a clear 

sailing agreement, also was factored in by Judge Fogel, who explicitly noted that 

while “courts in this circuit regularly have afforded a presumption of fairness to 

non-collusive settlement, the same deference is not appropriate in considering the 

fairness of an award of attorneys’ fees.”  ER 29, at 13:14-16.  Judge Fogel 

understood that the existence of a clear sailing agreement did not abrogate the 

district court of the responsibility to “carefully scrutinize the fee award.”  Staton v. 

Boeing Co., 327 F.3d 938, 964 (9th Cir. 2003); see also Create-A-Card Inc. 

(noting that a Court can reward less than the amount requested by counsel absent 

any objection to that request).  Quoting the Hon. William H. Alsup, Judge Fogel 

stated: 

[t]o allow the immediate parties to stipulate to pay class counsel 
a large sum whether or not a large benefit was conferred on the 
class—and indeed even when it was not—would encourage 
collusive settlement. . . . Tethering fees (in part) to benefit will 
help guard against collusion in the general run of cases. 
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ER 31, at 15:11-15 (quoting Create-A-Card, No. C 07-06452 WHA, 2009 WL 

3073920 at *2. 

 Based on this principle, Judge Fogel closely scrutinized the value of the e-

credits and injunctive relief to the class, and reduced the attorneys’ fees award by 

$800,000.  ER 29-31.  This is precisely what this Court guides district courts to do 

when confronted with a clear-sailing provision.  As stated in Bluetooth, “when 

confronted with a clear sailing provision, the district court has a heightened duty to 

peer into the provision and scrutinize closely the relationship between attorneys' 

fees and benefit to the class, being careful to avoid awarding ‘unreasonably high’ 

fees simply because they are uncontested.”  Bluetooth, 654 F.3d at 948.1 

C. Appellants Waived Any Argument Regarding “Reversion” 

The existence of the third “warning sign” – when any fees not awarded by 

                                                 
1  Further, the Court in Bluetooth did not hold that settlements containing clear 
sailing provisions are necessarily collusive, as Mr. Frank proposes; and for good 
reason, as Mr. Frank’s proposal would have the effect of requiring attorneys for the 
class and defendants to spend significant extra time and money contesting issues 
over which there is little or no dispute.  This is wasteful.  “A request for attorneys’ 
fees should not result in a second major litigation.  Ideally, of course, litigants will 
settle the amount of a fee.”  Hensley v. Eckerhart, 461 U.S. 424, 437 (1983).  It 
would also have the impact of detracting from the amount of time and effort that 
would otherwise be focused on providing relief to class members – exactly the 
thing Mr. Frank contends he seeks to avoid.  Additionally, it would discourage 
settling defendants from providing their best monetary offers to the class, knowing 
that they will have to spend money to pay counsel to contest a request for 
attorneys’ fees, and that there will be no cap on those attorneys’ fees. 
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the court “revert” to defendants instead of being distributed to the class – was not 

raised by Mr. Frank in the district court and has therefore been waived.  See 

Singleton v. Wulff, 428 U.S. 106, 120 (1976) (“appellate court will not consider an 

issue that was not passed upon in the proceeding below”); see also Peterson v. 

Highland Music, Inc., 769 F.2d 140, 1414 (9th Cir. 1985) (there is a “general rule 

[in the Ninth Circuit] against entertaining arguments on appeal that were not 

presented or developed before the district court”); ER 105-21, 137-55. 

Even if this Court deems the argument not waived, it is meritless.  While the 

present settlement does call for HP to keep any money not paid to class counsel,  

This money does not “revert back” to HP in any meaningful sense.  HP agreed to 

pay the amount the district court found to be reasonable for attorneys fees and 

reimbursable, up to $2.9 million dollars in fees.  ER 177-78.  The out of pocket 

costs incurred by class counsel were approximately $600,000. 2  SER 177-78, 184.  

That negotiation was separate from the negotiation of the settlement (SER 136-37), 

                                                 
2  Mr. Frank describes the request by counsel and award to counsel as a single 
payment of fees, not as a payment of fees and reimbursement of costs.  This is 
incorrect.  Class counsel sought reimbursement of costs incurred over five years of 
litigation.  These costs included out of pocket amounts paid to third party vendors, 
court reporters and experts.  The costs were necessary in conjunction with the 
preparation of this litigation for the benefit of the class.  Accordingly, they are 
reimbursable.  See In re United Energy Corp. Solar Power Modules Tax Shelter 
Inv. Sec. Litig., Fed. Sec. L. Rep. P. 94,376, Nos. CV 87-3962 KN(GX), CV 86-
3538 KN(GX), 1989 WL 73211, at *6 (C.D. Cal. March 9, 1989); In re GNC 
Shareholder Litig., 668 F.Supp. 450, 452 (W.D. Pa. 1987); Conte, Attorneys’ Fee 
Awards, § 2.08 at 50-51 (2d ed. 1977). 
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and this was not a common fund settlement.  Accordingly, the conclusion by Judge 

Fogel that class counsel was entitled to $1.5 million instead of the $2.3 million, did 

not cause any money to move from the class to HP. 

III. Judge Fogel Properly Determined the Value of the Settlement to the 
Class, and Did Not Abuse His Discretion in Reducing the Attorneys’ 
Fees Request Accordingly 
 
Mr. Frank’s first argument – that Judge Fogel failed to appropriately address 

the three “warning signs” of collusion – dovetails with his third argument – that 

Judge Fogel awarded an excessive amount of fees.  The response to the first 

argument, as described above, is that to the extent those “warning signs” existed in 

this case, Judge Fogel adequately addressed them by explicitly considering the 

benefits to the class, and reducing the attorneys’ fee award accordingly.  The 

response to the third argument is the same:  in accordance with CAFA and Ninth 

Circuit precedent, Judge Fogel carefully analyzed the value of the relief to the 

class, and reduced the already-reduced lodestar.  ER 10, 29-31. 

Judge Fogel explicitly recognized the requirement that fee requests be 

carefully scrutinized and made two determinations:  (1) that based on his 

involvement with the case over five years, there was no reason to doubt that the 

lodestar hours were actually incurred, and (2) that the fee request needed to be 

reduced in light of the recovery to the class.  ER 29-31.  Judge Fogel explicitly 

rejected the proposition that a court should refrain from scrutinizing a properly 
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bargained for fee award.  ER 29. 

Judge Fogel went on to review the amount requested under the lodestar 

method, and to compare that amount to the class’ recovery.  ER 29-31; see 

Hanlon, 150 F.3d at 1029.  This was the appropriate approach under CAFA, and 

Ninth Circuit law.   

A. Judge Fogel Appropriately Used the Lodestar Approach 

Judge Fogel correctly applied a lodestar approach to the attorneys’ fees 

request, as required by CAFA and Ninth Circuit law.  Specifically, CAFA 

provides, in pertinent part:  “If a proposed settlement in a class action provides for 

a recovery of coupons to class members, and a portion of the recovery of the 

coupons is not used to determine the attorney’s fee to be paid to class counsel, any 

attorney’s fee award shall be based upon the amount of time class counsel 

reasonably expended working on the action.”  28 U.S.C. § 1712(b) (emphasis 

added).   

This lodestar approach is consistent with Ninth Circuit precedent.  In 

common fund cases, it is recommended that the district court uses the “percentage 

method” approach.  See Court Awarded Attorney Fees, Third Circuit Task Force, 

108 F.D.R. 237, 250-51 (1985) (“Task Force”).  However, the Task Force 

recommended the “lodestar” approach for “fee-shifting cases because it is 

reasonably objective, neutral, and does not require making monetary assessments 
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of intangible rights.”  See Johnston v. Comerica Mortgage Corp., 83 F.3d 241, 245 

(8th Cir. 1996) (citing Task Force at 255). 

This Circuit has adopted the same approach advocated by the Task Force 

and used in Comerica.  “In common fund cases . . . we have established 25% of the 

common fund as the ‘benchmark’ award for attorney fees.”  Torrisi, 8 F.3d at 1376 

(citation omitted).  However, this “benchmark percentage should be adjusted, or 

replaced by a lodestar calculation, when special circumstances indicate that the 

percentage recovery would be either too small or too large in light of the 

hours devoted to the case or other relevant factors.”  Six Mexican Workers v. 

Ariz. Citrus Growers, 904 F.2d 1301, 1311 (9th Cir. 1990) (emphasis added); see 

also Torrisi,  8 F.3d at 1376 (same). 

B. Judge Fogel Appropriately Scrutinized the Fraction of the 
Lodestar Requested, an Further Reduced the Lodestar in Light of 
the Kerr Factors and the Relief to the Class 

 
Judge Fogel determined that class counsel’s lodestar was in excess of $7 

million dollars.  ER 10, 31.  Judge Fogel reviewed the evidence submitted in 

connection with the fee request, noted that the Plaintiffs were seeking only about 

thirty-two percent of their lodestar, and that HP had agreed to pay up to that 

amount.  ER 10, 29.  Judge Fogel did not stop there, stating:  “While this amount is 

acceptable to HP, this Court still must determine independently if it is fair.”  ER 
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30, at 14:21.  Judge Fogel then scrutinized the request in light of the Kerr factors,3 

and noted that the “key consideration in determining a fee award is reasonableness 

in light of the benefit actually conferred.”  ER 30, at 15:23-24 (quoting Create-A-

Card Inc., 2009 WL 3073920 at *3) (emphasis in original)).4  Judge Fogel found 

that an award of fees in excess of the recovery to the class would be inappropriate, 

and therefore analyzed the value of the settlement to the class.  Judge Fogel 

determined that value to be approximately $1.5 million, and consequently reduced 

class counsel’s fee to $1.5 million – an amount he determined was reasonable in 

light of the hours spent on the case, the success achieved and an amount which 

would balance the interests of counsel and class members.  ER 10, 31; see 

Comerica, 83 F.3d 241 at 246 (“given the relatively small cash rebate and the 

dispute as to the value of the injunctive relief, the district court’s decision to apply 

the lodestar approach was not an abuse of discretion”).  This result was reasonable. 

 
                                                 
3  Kerr v. Screen Actors Guild, Inc., 526 F.2d 67, 70 (9th Cir. 1975) (listing 
numerous factors based upon which courts may increase or decrease a lodestar 
amount). 
 
4  In Create-A-Card, Judge Alsup engaged in the same calculus Judge Fogel 
did in the present case.  He determined that the lodestar amount exceeded the 
benefit of the class, that the requested amount also exceeded the benefit to the 
class, and then awarded an amount to counsel which was virtually identical to the 
benefit received by the class.  Create-A-Card, 2009 WL 3073920 at *5-6 (noting 
the value to the class was $491,357.68, rejecting a fee request of $550,000, and 
awarding fees of $490,000.00 in addition to out of pocket costs in excess of 
$18,000). 
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C. The Injunctive Relief Has Value as a Matter of Fact and Law 

Mr. Frank further contends that Judge Fogel wrongly placed value on the 

injunctive relief provided by the settlement.  Mr. Frank contends that the injunctive 

relief is valueless as a matter of law because it does not compensate for past harm.  

First, this is incorrect as a factual matter, as demonstrated in the record.  Judge 

Fogel considered the injunctive relief, rejected the class’ expert’s valuation of that 

relief, and concluded that the combined value of the injunctive relief and electronic 

credits was approximately $1.5 million.  ER 26-27, 30-31.  As this Circuit has 

acknowledged, the approximation of the value of injunctive relief is difficult to 

quantify and a rough estimate at best.  See Officers for Justice v. Civil Service 

Commission of San Francisco, 688 F.2d 615, 625 (9th Cir. 1982) (“ultimately, the 

district court’s determination is nothing more than an amalgam of delicate 

balancing, gross approximations and rough justice”) (quotation and citation 

omitted). 

Importantly, the injunctive relief provides relief to class members who were 

harmed.  Just as the settlement in Hanlon provided a fix for a defective product, the 

relief here similarly provides a fix for what plagued consumers with respect to 

HP’s printers and cartridges:  a lack of transparency and full disclosure regarding 

how the products ink.  Here, class members were allegedly harmed by a lack of 

disclosure regarding HP’s use of underprinting and expiration dates, and 
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misleading low-on-ink warnings.  The injunctive relief solves those issues by 

ensuring that the printers, cartridges and statements by HP will not mislead, 

encourage, or force consumers to waste ink.   

Mr. Frank’s attempts to distinguish Hanlon are unavailing.  HP is not issuing 

an “apology.”  HP is providing information to class members about the quality and 

functionality of its products.  Moreover, there is value to class members in HP 

acknowledging that the prior graphic warnings were misleading in and of itself.  

Obviously, class members who no longer have HP printers (or could use HP ink in 

other printers) will not benefit from the injunctive relief.  However, this is 

necessarily true in any class action involving injunctive relief.  For example, in 

Hanlon, only class members who still owned and drove the minivans at issue – or 

who bought them in the future – benefited from the injunctive relief.  

Finally, Mr. Frank’s argument is based upon the statement in Synfuel v. 

BellSouth Telecommunications, 463 F.3d 646, 654 (7th Cir. 2006) that “the 

settlement must be evaluated primarily based on how it compensates class 

members for these past injuries.”  However, this Circuit does not apply the same 

standard or analysis as the Seventh Circuit did in Synfuel.  See Hanlon 150 F.3d at 

1027; see also Rodriguez 563 F.3d at 965  (discussing Synfuel and stating that “our 

approach, and the factors we identify, are somewhat different.  We put a good deal 

of stock in the product of an arms-length, non-collusive, negotiated resolution”); 
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see also Officers for Justice, 688 F.2d at 625.  

Accordingly, not only did Judge Fogel correctly conclude that the injunctive 

relief had actual value in this matter, but the Ninth Circuit allows for settlements 

involving injunctive relief to be approved without a specific finding that the 

injunctive relief compensates for past harm.  Ultimately, Mr. Frank’s argument 

about prospective versus retrospective injunctive relief is a distinction without a 

difference.  Any injunction requires the enjoined party to behave differently in the 

future than it did in the past.  This change in behavior does not put money into the 

pockets of affected class members, but that is because of the nature of injunctive 

relief in general, not an indictment of a specific form of injunction.   

IV. The District Court Correctly Found the Class Action Notice to be 
Sufficient and Mr. Frank’s Argument Ignores the Plain Instructions of 
the Notice 
 
Mr. Frank’s second argument is that the Notice of Settlement confused 

numerous class members who Mr. Frank contends otherwise would have objected 

to the settlement.  Mr. Frank’s reading of the notice to class members about how to 

object ignores the plain instruction regarding how to object.  Again, Mr. 

Frank’s argument boils down to conjecture that there was potential for harm, not 

that any harm actually occurred.  Judge Fogel, an experienced jurist who has likely 

reviewed hundreds of class notices, found the notice to be adequate and that factual 

determination was not clearly erroneous.  ER 5-6, 20-21.  As such, Mr. Frank’s 
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argument must be rejected.  

 A settlement notice must comply with the requirements of Rule 23(e).  

“Notice is satisfactory if it generally describes the terms of the settlement in 

sufficient detail to alert those with adverse viewpoints to investigate and to come 

forward and be heard.”  Churchill Village v. General Electric, 361 F.3d 566, 575 

(9th Cir. 2004) (citing Mendoza v. United States, 623 F.2d 1338, 1352 (9th Cir. 

1980)).  A notice will be upheld where it provided “absent class members with the 

opportunity to opt out and individually pursue” other remedies.  Id., (citing 

Hanlon, 150 F.3d at 1025). 

Mr. Frank quotes the portion of the class notice provision instructing class 

members how to object.  Opening Brief at 27-28.  That provision stated in part: 

You must also state in writing all objections and the reasons for 
each objection, and state whether you intend to appear at the 
Fairness Hearing either with or without separate counsel.  You 
shall not be entitled to be heard at the Fairness Hearing or to 
object to the Settlement, and no written objections or briefs 
submitted by you shall be received or considered by the 
Court at the Fairness Hearing, unless written notice of your 
intention to appear at the Fairness Hearing and copies of 
any written objections and/or briefs are filed with the Court 
and served on Class Counsel and Defense Counsel . . .  If you 
fail to file and serve timely written objections in the manner 
specified above, you shall be deemed to have waived all 
objections and shall be foreclosed from making any 
objection (whether by appeal or otherwise) to the 
Settlement. 
 

ER 221 (emphasis added). 
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 Mr. Frank contends that “most natural reading of the notice” does not 

instruct class members to file their objections with the court.  This is nonsensical.  

The most natural reading of the notice is to read the entire notice, and follow its 

plain language.   

Mr. Frank argues that the procedure could have been structured differently 

– to require the claims administrator to gather and file all of the objections with the 

Court – and that it is not uncommon to do so.  First, this is irrelevant – the question 

is not whether the notice could have been different, but whether or not the notice 

was sufficient.  Second, as Mr. Frank acknowledges, it would be absurd to assume 

that objectors (especially those without professional objectors representing them) 

would know or assume that settlement administrators frequently take on the role of 

gathering and filing objections, and that the settlement administrator would 

therefore do so in this case.  

 Further, Judge Fogel found that the settlement notice was adequate and was 

not misleading.  ER 5-6.  Judge Fogel was aware that there were four hundred fifty 

eight “non-filed comments/complaints,” and Mr. Frank raised this issue at length in 

his briefing to the district court.  ER 2.   

 It was not erroneous to conclude that notice stating that “no written 

objections or briefs submitted by you shall be received or considered by the Court 

at the Fairness Hearing, unless written notice of your intention to appear at the 
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Fairness Hearing and copies of any written objections and/or briefs are filed with 

the Court,” effectively communicated that objections had to be filed with the court.   

Finally, the argument must be rejected because it, like the other arguments 

advocated by Mr. Frank in this appeal, raises nothing more than possibilities, 

potential and conjecture.  Mr. Frank theorizes that the hundreds of class members 

who did not file an objection must have intended to object, and must have been 

confused by a notice that told them to file their objection with the Court if they 

wished to object.  The notice provided class members with contact information for 

the claims administrator and counsel.  In any class settlement, class members – 

with no intent or desire to object – contact claims administrators and counsel with 

questions, comments, concerns, and complaints.  This settlement was no different.  

SER 82-83, 92-93, 105.  

V. A Low Proportion of Objectors and Opt-Outs is a Valid Sign of Positive 
Reaction to a Settlement 
 
Finally, Mr. Frank contends that a low proportion of objectors or opt-outs 

should not be considered as a sign of positive consumer reaction, or a factor 

favoring approval, as established in Churchill Village, LLC, arguing that doing so 

is not consistent with Rule 23 or public policy.  His argument must be rejected, for 

several reasons.  First, Mr. Frank mischaracterizes the rule articulated in Churchill 

Village, which is not that a settlement is necessarily fair, adequate or reasonable 

based purely on a low number of objectors.  Instead, Churchill Village held that the 
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reaction of the class is merely one factor to be considered by the district court in 

approving the settlement.  Similarly, there is nothing in Churchill Village that 

limits the review to an exercise in counting objectors and comparing them to class 

members – settlements with numerous objectors may be approved, just as 

settlements with very few but vociferous objectors may be rejected.  Finally, while 

Mr. Frank is correct that the most common response to any settlement is apathy, 

the overriding reaction in this case of the class members who were not apathetic 

was to redeem coupons, not object to the terms of the settlement.  
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CONCLUSION 

The district court considered the required factors in approving a settlement 

that included significant injunctive relief and electronic credits for HP products, for 

which approximately 122,000 class members have made over 400,000 claims.  The 

district court determined that an award of attorneys’ fees under the lodestar method 

was appropriate, but awarded class counsel just twenty-one percent of their 

lodestar in order to “tether” counsel’s award to the value received by the class.  

The district court determined that the class received both valuable monetary relief 

in the form of electronic credits, and valuable injunctive relief.  Because none of 

the factual determinations in the district court’s rulings were clearly erroneous, and 

because the approval of the settlement and award of fees was not an abuse of 

discretion, this Court should affirm the district court’s decision to approve the 

settlement as fair, adequate and reasonable and affirm the district court’s award of 

attorneys fees to class counsel in the amount of $1.5 million, and costs of 

$596,990.70.  

Respectfully submitted, 
 
Dated: December 21, 2011 COTCHETT, PITRE & McCARTHY, LLP 
 
     BERK LAW PLLC 
 

By:       /s/ Niall P. McCarthy   
    NIALL P. McCARTHY 

Attorneys for Plaintiffs and Appellees 
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STATEMENT OF RELATED CASES PURSUANT TO  
NINTH CIRCUIT RULE 28-2.6 FOR CASE NO. 11-16097 

 Plaintiffs-Appellees are aware of only one related case, Case No. 11-16675 

filed by Objectors Lisa Kahle and Sarah McDonald.  On July 12, 2011, Objectors 

Lisa Kahle and Sarah McDonald filed a notice of appeal from a decision by the 

District Court denying their Motion for Attorneys’ Fees. 

Dated:  December 21, 2011 COTCHETT, PITRE & McCARTHY, LLP 
 
     BERK LAW PLLC 
 

By:       /s/ Niall P. McCarthy   
    NIALL P. McCARTHY 

Attorneys for Plaintiffs and Appellees 
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Attorneys for Plaintiffs and Appellees 
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