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Introduction 

As of the filing of this brief, the case is not moot because the underlying case 

that Frank sought to intervene in is still live, and this Court can grant Frank 

meaningful relief. Plaintiffs sidestep dispositive precedent and arguments, and provide 

no reason to affirm the erroneous decision below.  

Argument 

I. Because This Court Can Grant Meaningful Relief, the Appeal Is Not 
Moot. 

One moves to intervene in a case, not a settlement. As of the filing of this brief, 

the case below is still live: neither the plaintiffs nor the court have dismissed it. 

Therefore, Frank’s appeal of the final decision denying his motion to intervene is not 

moot just because the district court rejected the particular settlement Frank objected 

to for technical reasons irrelevant to his objection. Compare Crawford & Co. v. Apfel, 

235 F.3d 1298, 1303 (11th Cir. 2000) (where a case “is still in active status” the issue 

of intervention is not moot); and Smith v. Marsh, 194 F.3d 1045, 1048 n.2 (9th Cir. 

1999) (where “portion of underlying case” remained live, motion to intervene was not 

moot) with United States v. Ford, 650 F.2d 1141, 1143 (9th Cir. 1981) (motion to 

intervene moot when there is “no longer any action in which [to] intervene”); and 

Energy Transp. Group, Inc. v. Maritime Admin., 956 F.2d 1206, 1210 (D.C. Cir. 1992) 

(same). Cf. also Sam Fox Pub. Co. v. United States, 366 U.S. 683, 687-688 (1961) 

(contention that appeal from denial of intervention mooted by failure to appeal from 
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judgment disposing of case is “erroneous”); Mova Pharm. Corp. v. Shalala, 140 F.3d 

1060, 1074 (D.C. Cir. 1998) (district court erred in finding motion to intervene moot 

on basis of preliminary injunction having issued, given that intervenor had interest in 

question of permanent injunction).   

Plaintiffs’ argument of mootness effectively take the position that an objector 

can never appeal a denial of a motion to intervene if a district court shilly-shallys on a 

pending motion for settlement. Because the district court denied the motion for 

settlement, plaintiffs argue Frank’s appeal is moot. But if Frank were to concede to 

the dismissal of the appeal, and the parties were to re-submit an objectionable 

settlement, plaintiffs would surely argue that Frank is barred from intervening by the 

prior order and his failure to successfully appeal it. Dickinson v. Petroleum Conversion 

Corp., 338 U.S. 507, 513 (1950); B.H. by Pierce v. Murphy, 984 F.2d 196, 199 (7th Cir. 

1993). That possibility by itself demonstrates that Frank is required, out of prudence, 

to continue to prosecute his appeal, lest he be told at a later date he has slept on his 

rights.  

Adopting plaintiffs’ argument that a rejection of a motion to approve a 

settlement moots an objector’s appeal of a motion to intervene creates an incentive 

for sharp practices. Plaintiffs have a roadmap to a settlement that the district court 

would approve; however, with Frank’s appeal pending, they have the motivation to 

churn the litigation below to run up the lodestar and refuse to settle in the hopes that 

Frank’s appeal will be dismissed and they can argue that he has no right to appeal a 

future settlement approval. If this Court does buy into plaintiffs’ argument of 
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mootness, it should make clear that the mootness ruling does not prejudice Frank’s 

right to move to intervene in the event of a future settlement. 

But the Court shouldn’t hold the appeal moot. The untenable situation Frank 

finds himself in demonstrates that there is relief that this Court can grant: a holding 

that the district court erred (or that Felzen’s intervention requirement is nullified) 

would protect Frank’s rights if there is a new settlement that objectionably awards 

plaintiffs’ counsel fees. As plaintiffs concede, this Court holds that an “intervening 

event will be deemed to moot a pending appeal only if, in light of that event, ‘there is 

no possible relief which the court could order that would benefit the party seeking 

it.’” McKinney v. Indiana Mich. Power Co., 113 F.3d 770, 772 (7th Cir.1997) (quoting In re 

Envirodyne Indus., 29 F.3d 301, 303 (7th Cir. 1994)). Because this Court could order 

possible relief that would benefit Frank, the appeal is not moot. 

Moreover, the plaintiffs entirely elide the fact that, as part of its denial of 

Frank’s motion to intervene, the district court denied Frank’s motion to dismiss. 

Frank, subject to the finality of the denial of the motion to intervene, is entitled to ask 

this Court to grant Frank the relief that the district court denied him as part of this 

Court’s review of the final order denying intervention in the pending case. Deckert v. 

Independence Shares Corp., 311 U.S. 282, 287 (1940) (judicial efficiency permits appellate 

court to review matters beyond that supplied by appellate jurisdiction); Elliott v. Hinds, 

786 F.2d 298, 301 (7th Cir. 1986) (same); Asset Allocation & Mgmt. Co. v. W. Emp’rs Ins. 

Co., 892 F.2d 566, 569 (7th Cir. 1989) (same); First Med. Health Plan, Inc. v. Vega-Ramos, 
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479 F.3d 46, 50 (1st Cir. 2007) (same) (remanding with instructions to dismiss). Thus, 

there is possible relief that this Court could grant Frank, and the case is not moot. 

At best, plaintiffs have an argument that the denial of the settlement approval 

means that Frank’s appeal is not ripe, because intervening events between now and the 

resolution of this appeal—such as a grant of a summary judgment motion defendants 

assert they will file—might moot the appeal. Given Dickinson and B.H., however, one 

cannot say that Frank’s appeal is not ripe. Because those cases start the clock running 

to file a notice of appeal once a court denies a motion to intervene, they foreclose to 

Frank the option of delaying the decision to appeal. Moreover,  

there is no doctrine of appellate “ripeness.” … the filing of the 
appeal cannot be delayed beyond the time … specified for 
appealing just because, though the order to be appealed from is 
final, the appellate court’s consideration might be better informed 
or yield a more definitive result if the appeal could be delayed. 
United States v. Jose, [519 U.S. 54, 57 (1996)]. The appellate court 
can, if need be, stay appellate proceedings; that is common. But it 
would be chaos if the filing of the appeal could be delayed 
indefinitely by “ripeness” considerations; it would lead to endless 
disputes over the timeliness of appeals.  

In re UAL Corp., 468 F.3d 456, 460 (7th Cir. 2006). But even if this appeal were not 

ripe (and plaintiffs make no argument that it is not), the remedy for a lack of ripeness 

is not to dismiss the appeal, but to stay the appeal to see if further events moot it. The 

Seventh Circuit ordered Frank to brief the appeal notwithstanding the ruling rejecting 

the 2010 settlement, and he has briefed it.  
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II. This Court Should Overrule Felzen’s Requirement of Intervention. 

The appellate confusion discussed in the previous section is independent 

reason to reverse Felzen’s requirement of intervention. If objectors to shareholder 

derivative settlements are not required to intervene, then there would not be a 

scenario where a district court is induced to erroneously deny an objector’s motion to 

intervene, the objector is not put in a situation of being required to appeal before 

there is a settlement approval, and appellate courts and parties are not faced with 

issues of mootness and ripeness and the scope of appellate review on an appeal from 

a denial of a motion to intervene. Even if this appeal is for some reason adjudged 

moot, the dozens of docket entries in this appeal before that result is reached 

bespeaks the prudence of overruling Felzen’s intervention requirement, lest future 

cases produce similarly pretzeled blows to judicial efficiency. See also Frank Opening 

Br. 14-15 (discussing other aspects of the superfluous blizzard of paper and confusion 

in the district court caused by Felzen’s intervention requirement). Plaintiffs do not 

dispute Frank’s argument that judicial efficiency would be promoted by overruling 

Felzen—in fact, the word “efficiency” is entirely absent from their brief. 

Indeed, plaintiffs entirely fail to address Frank’s argument that, given Devlin, 

Felzen should be overruled. Plaintiffs make much of Frank’s concession that it is 

hypothetically conceivable for this Court to thread the needle distinguishing Felzen 

from Devlin v. Scardelletti, 536 U.S. 1 (2002), and write an opinion reaffirming Felzen. 

But plaintiffs give this Court absolutely zero reason in common sense or public policy 

to do so.  
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 Plaintiffs do not dispute Frank’s argument (Frank Opening Br. 14-15) 

that Felzen’s intervention requirement has caused unnecessary disruption 

and confusion that would have been avoided by the absence of such a 

requirement. Indeed, plaintiffs’ lengthy discussion of the facts reaffirms 

Frank’s characterizations of the contortions the parties had to go 

through to unsuccessfully preserve “judicial economy” in the wake of 

Felzen’s requirement that Frank intervene and immediately appeal the 

denial of his motion of intervention. Pl. Br. 16-18. 

 Plaintiffs do not dispute Frank’s argument that Felzen relied upon a 

reading of Marino v. Ortiz, 484 U.S. 301 (1988), that Devlin rejected; they 

do not even cite Marino. Instead, they falsely and impossibly claim that 

“Felzen considered and rejected the same argument Frank raises here” 

(Pl. Br. 29) without regard to what Frank’s argument is.  

 Plaintiffs do not dispute Frank’s argument that Devlin abrogated the 

Seventh Circuit precedent that Felzen relied upon; their brief mentions 

neither In re Brand Name Prescription Lit., 115 F.3d 456 (7th Cir. 1997), nor 

In re Navigant Consulting, Inc., Sec. Litig., 275 F.3d 616 (7th Cir. 2001).  

 Plaintiffs neither dispute nor discuss the fact that Devlin held “it is 

difficult to see the value of” an intervention requirement “[g]iven the 

ease with which nonnamed class members who have objected at the 

fairness hearing could intervene for purposes of appeal.” 536 U.S. at 12. 

Nor do they dispute Frank’s argument that “Requiring the additional 
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formalistic step of intervention only adds burden to objectors with no 

offsetting benefit.” Frank Opening Br. 14. Nor do the plaintiffs provide 

a response to Devlin or Frank what that value or benefit might be. 

Plaintiffs assert that Devlin does not apply to cases like the one at bar because 

Devlin only “allows shareholders [sic, plaintiffs presumably meant “Rule 23 class 

members”] who object to a class action settlement to appeal without intervening 

because they will be personally bound by a judgment.” Pl. Br. 21. Even aside from the 

Freudian slip, the proposition is self-refuting: Frank would have been “personally 

bound by a judgment” approving the settlement he objected to. App. 65-66 (defining 

“Releasing Parties” to include all Sears shareholders); App. 66 (§ 1.17 discussing “past 

or present shareholders”); Dkt. 137 (amended release). Plaintiffs’ claim that “no 

shareholder in a derivative action will be bound by a judgment” is belied by their own 

settlement and the judgment they were seeking.1 Plaintiffs’ argument is a reason to 

follow Devlin, rather than distinguish it. 

                                         
1 For the same reason, plaintiffs’ throwaway claim that Frank did not have 

standing to object or appeal because he was not a shareholder until 2010 (Pl. Br. 46) is 
frivolous: the settlement directly affects Frank and does not restrict itself to 2009 
shareholders. Additionally, the complaint alleges a continuing violation of the antitrust 
laws and a continuing breach of fiduciary duty, providing an additional reason that 
Rule 23.1(b)(1) was met. App. 44-48 at ¶¶ 61-62, 70-72, 75-77, 81-82. Plaintiffs’ cited 
case of Weinhaus v. Gale, 237 F.2d 197, 199 (7th Cir. 1956), where the lead plaintiff was 
challenging a “finished  transaction” that took place before he became a shareholder, 
is thus inapposite. 
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Plaintiffs’ claim that this Court has rejected applying Devlin in the Rule 23.1 

context is simply untrue. Gautreaux v. Chicago Housing Authority was a case involving a 

non-party tenant organization appealing a post-judgment order modifying an 

injunction in constitutional remedial litigation; Gautreaux noted that many members of 

the tenant organization were not subject to the injunction, and distinguished Devlin on 

the grounds that the appellant would not be “bound by the settlement.” 475 F.3d 845, 

851-52 (7th Cir. 2007). Gautreaux arose from the idiosyncratic fact that the district 

court permitted the tenant organization to participate in the post-judgment litigation 

without becoming a party. Id. at 852-53. It did not mention or consider Felzen or Rule 

23.1. Neither did In re Bergeron, 636 F.3d 882 (7th Cir. 2011) (holding moot mandamus 

petition on recusal); nor SEC v. Wealth Management LLC, 628 F.3d 323, 330 n.3 (7th 

Cir. 2010) (“nonparty, nonintervening investors affected by a receiver’s plan of 

distribution have standing to appeal an order approving the plan”). Nothing in Wealth 

Management suggested that its extension of Devlin was an exclusive list precluding other 

extensions of Devlin. 

In his opening brief, Frank noted that “SEC v. Enterprise Trust Co., 559 F.3d 

649, 651 (7th Cir. 2009), an opinion authored by the author of Felzen, [recognized 

that] Devlin overruled the Seventh Circuit’s understanding of Marino that ‘only parties 

may appeal.’” Plaintiffs’ lengthy discussion of Enterprise Trust (Pl. Br. 30-31) does not 

dispute the narrow contention for which Frank cited it. 
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This Court should take the opportunity to hold that Devlin supersedes Felzen, 

and that Rule 23.1 shareholder-objectors need not intervene to appeal approvals of 

Rule 23.1 settlements. Plaintiffs give no reason to do otherwise. 

III. As a Timely Objector to a Settlement, Frank Had the Right to Intervene 
as a Matter of Law. 

In Flying J., Inc. v. Van Hollen, 578 F.3d 569 (7th Cir. 2009), this Court held it 

reversible error as a matter of law to deny a motion to intervene to preserve appellate 

rights, even when that motion to intervene came after final judgment. At both the 

district court level (App. 128, 130, 157, 160) and on appeal (Frank Opening Br. 8, 11), 

Frank argued Flying J required granting his motion to intervene. Neither the district 

court nor plaintiffs’ appellate briefing mentions Flying J, much less attempts to explain 

why it does not dispositively demonstrate reversible error here.   

Crawford v. Equifax Payment Services held in a similarly-postured case denying 

intervention to an objector that “it does not matter whether intervention would come 

under Fed.R.Civ.P. 24(a) or (b), or what the standard of appellate review may be; the 

magistrate judge’s order cannot survive even the most deferential kind of review.” 201 

F.3d 877, 881 (7th Cir. 2000). Plaintiffs claim Crawford only applies to objectors who 

have brought a competing class action (Pl. Br. 48), but this is patently incorrect: the 

opinion speaks without limit that “it is vital that district courts freely allow the 

intervention of unnamed class members who object to proposed settlements and 

want an option to appeal an adverse decision.” 201 F.3d at 881. “District judges are 

not entitled to block appellate review of their decisions by the expedient of denying 
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party status to anyone who seems likely to appeal, as the district judge apparently tried 

to do in this case.” In re Synthroid Marketing Lit., 264 F.3d 712, 715 (7th Cir. 2001) 

(citing Crawford in reversing district court’s denial of intervention to objecting class 

members who did not have competing class actions). Plaintiffs never address or 

mention that holding, or explain why their contorted reading of Crawford is preferable 

to Frank’s and Synthroid’s plain-language approach.  

Flying J, Crawford, and Synthroid are dispositive and require reversal, even if this 

Court does not accept Frank’s invitation to reverse the Felzen intervention 

requirement. These three cases found the right to intervene in this posture so obvious 

that they did not go through a formalistic four-factor test for intervention. Cf. Pl. Br. 

32-33 (quoting four-factor test of Reid L. v. Ill. State Bd. of Educ., 289 F.3d 1009, 1017 

(7th Cir. 2002)). Because Frank’s opening brief relied upon Flying J and Crawford, he 

addressed the four-factor test in his opening brief only to the extent of refuting the 

one factor the district court held applicable: whether “plaintiffs adequately represent 

Frank’s interest as a Sears shareholder.” Compare App. 2 with Frank Opening Br. 10-11 

(noting that district court applied wrong standard to determine whether “a party 

adequately represents an intervenor”). 

Nevertheless, plaintiffs engage in the inquiry that the Flying J and Crawford held 

irrelevant in asking this Court to affirm the final decision on alternative grounds. But 

even under plaintiffs’ incorrect view of the law, the four-factor test does not preclude 

Frank’s intervention.  
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A. Frank’s Motion Was Timely. 

Plaintiffs’ contention that Frank’s motion was untimely is frivolous. 

The deadline for objecting to the settlement was August 20, 2010. App. 215, 

218. Frank moved to intervene, in conjunction with his objection, on August 16, 

2010. App. 126-39. Because Frank moved to intervene before the deadline to object, 

his motion is “presumptively timely.” In re Cmty. Bank of N. Va., 418 F.3d 277, 314 (3d 

Cir. 2005).  

The plaintiffs concede—indeed affirmatively argue—that Frank sought no 

relief in his intervention that he did not seek in his objection. Pl. Br. 47-48. So how 

does a motion to intervene coextensive with an objection prejudice plaintiffs? 

Plaintiffs never say. Thus, Fed. Deposit Ins. Corp. v. Hanrahan, 612 F.2d 1051, 1053 (7th 

Cir. 1980), relied upon by plaintiffs, does not help them. There, the district court 

found that even the short delay in intervention caused prejudice to the plaintiff FDIC. 

Here, there has not only been no finding of prejudice, but plaintiffs fail to identify any 

prejudice from Frank moving to intervene before the objection deadline of August 20, 

2010. “[I]n the absence of any indication of prejudice to [opposing parties], the 

motion cannot be adjudged untimely as a matter of law.” Aurora Loan Servs. v. 

Craddieth, 442 F.3d 1018, 1027 (7th Cir. 2006).  

Moreover, Plaintiffs have no refutation of—and indeed entirely fail to 

mention—Flying J, which held that a motion to intervene like Frank’s can be timely 

even if filed after the final judgment if it does not disrupt the proceedings by 

introducing new evidence outside of the time to do so. 578 F.3d at 572-74. “There is 
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no prejudice to Flying J, because it could not have assumed that, if it won in the 

district court, there would be no appeal.” Id. at 574. Similarly, given the right of 

shareholders to object to plaintiffs’ self-dealing settlement (and Felzen’s criticism of 

such settlements), plaintiffs here could not have assumed that there would not be an 

objection that presented evidence nor that there would not be an appeal if the 

objection failed. Because Crawford and Synthroid permit an objector to intervene as of 

right to preserve his or her right to appeal, any motion to intervene filed in 

conjunction with a timely objection should be per se timely. 

B. Frank Had Standing to Intervene. 

Plaintiffs do not dispute that Frank was a shareholder at the time of the 

settlement. He therefore would have been bound by the release the parties negotiated, 

and had standing to object. See Section II, supra, at footnote 1. 

C. Frank’s Pleadings Satisfy Rule 24. 

Plaintiffs acknowledge that Frank filed a pleading objecting to the failure of 

plaintiffs to meet the Rule 23.1 adequacy requirement and asking for the case to be 

dismissed. Pl. Br. 46-47; App. 137-38. That is all that is required by Rule 24(c). 

Plaintiffs cite no precedent for the proposition that such a pleading is insufficient. 

Though they complain incorrectly that the exhibit “contains no factual allegations,” 

even as they cite the factual allegations the pleading made, nothing in Rule 24(c) 

requires factual allegations in the pleading; the factual allegations are to be made in the 

motion, and plaintiffs do not dispute Frank did so. App. 126-35.  
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D. The District Court and Plaintiffs Engage in the Wrong Inquiry to Test 
for Rule 24 Adequacy. 

In his opening brief, Frank noted that the district court made the legal error of 

conflating the Rule 23.1 adequacy requirement with the question of whether Frank 

was adequately represented for purposes of Rule 24 intervention. Frank Opening Br. 

10-12. Frank was arguing that plaintiffs and class counsel were inadequate Rule 23.1 

representatives; thus, whether or not Frank was correct about that proposition, he was 

adverse to the plaintiffs and class counsel, and, as a matter of law, he was not 

adequately represented for Rule 24 purposes. If it were the case that Rule 23.1 (or 

23(a)(4)) adequacy required a finding of Rule 24 adequate representation, then 

objectors could never intervene to preserve appellate rights, contradicting Crawford 

and Synthroid and common sense.  

Plaintiffs simply ignore this argument, claiming that “Frank’s sole basis for 

seeking mandatory intervention was his unsupported argument that Plaintiffs must 

have been inadequate representatives because neither Sears nor its shareholders would 

benefit if Sears were compelled to comply with Section 8.” Pl. Br. 33. This is wrong. 

Plaintiffs make the same mistake of conflating the Rule 23.1 inquiry with the 

Rule 24(a) inquiry that the district court made. But they are “two separate and 

distinct” inquiries. Cf. Woolen v. Surtran Taxicabs, 684 F.2d 324, 331 (5th Cir. 1982) 

(comparing Rule 24 “adequacy” inquiry to Rule 23(a)(4) “adequacy” inquiry). Frank’s 

basis for intervention was that he argued that plaintiffs failed to meet Rule 23.1; because 

there was no existing party willing to make that argument for dismissal, he was 

inadequately represented when he made the motion. Even if Frank is wrong about his 
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Rule 23.1 argument (and he is not, see Section IV, infra), he is still entitled to intervene, 

because Frank’s interests in making that argument were not adequately represented by 

existing parties under Rule 24 when he made his motion.  

Thus, when Frank made his motion on August 16, 2010, he was not adequately 

represented by existing parties for purposes of Rule 24; all of the parties to the suit 

wished a different result than Frank did. The district court erred as a matter of law in 

concluding otherwise. 

E. Frank Is Entitled to Review of the September 2010 Decision Based on 
the September 2010 Record. 

Ironically, even as the plaintiffs throw the kitchen sink into their briefs in an 

effort to defend the district court’s erroneous decision, they neglect their best 

argument. When Frank made his motion on August 16, 2010, and when the district 

court denied it on September 8, 2010, his position was not adequately represented by 

the existing parties. But on March 14, 2012, after the briefing schedule was announced 

in this appeal, the defendants switched from being adverse to Frank to agreeing with 

Frank that the case should be dismissed, announcing their intention to file a motion 

for summary judgment. Dkt. 180; see also Dkt. 183. If the parties do not agree to a new 

settlement between now and the resolution of this appeal, one could argue that Frank 

is currently adequately represented by the defendants fighting the strike suit. Frank 

concedes that if he had made his motion to intervene for the first time on April 24, 

2012, to protest the Rule 23.1 adequacy of the plaintiffs, it could have been correctly 

denied because defendants adequately represented his interests on April 24, 2012.  
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Still, Frank is entitled to appellate review. The district court decision should be 

evaluated as of the record when it was made, September 8, 2010. Subsequent events in 

the record do not turn an erroneous district court decision into a correct one. United 

States v. Walker, 601 F.2d 1051, 1054-55 (9th Cir. 1979) (“We are here concerned only 

with the record before the trial judge when his decision was made.”); cf. Ced’s Inc. v. 

U.S. EPA, 745 F.2d 1092, 1095 (7th Cir. 1984) (parties on appeal “are entitled to have 

a stable set of conclusions of law on which they can rely in preparing their briefs”). 

(Again, Frank is on the horns of a dilemma that force him to continue prosecuting the 

appeal; if he were to dismiss his appeal because defendants are now fighting the 

lawsuit, the parties could claim that he is bound by law of the case if the parties then 

settle in an objectionable fashion again and Frank seeks intervention to object.) If, 

however, this Court concludes that the defendant directors’ 2012 change in litigation 

position retroactively justifies affirmance of the erroneous 2010 decision denying 

intervention, Frank requests that this Court’s decision make clear that the affirmance 

is without prejudice to his right to intervene should defendants change their litigation 

position a third time. Frank further notes that the sub-optimal appellate posture 

discussed in this subsection is a consequence of Felzen’s intervention requirement and 

an independent ground for reversing that requirement. 

IV. The Self-Dealing Plaintiffs Are Not Adequate Representatives of 
Shareholders Under Rule 23.1(a). 

Frank’s opening brief detailed the costs and benefits of plaintiffs’ suit, and 

demonstrated conclusively that their lawsuit made Sears shareholders worse off. Frank 
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Opening Br. 22-24. Frank also identified several signs of self-dealing by plaintiffs in 

violation of Rule 23.1(a). Id. 17-21 (relying heavily on In re Bluetooth Headset Prod. Liab. 

Lit., 654 F.3d 935 (9th Cir. 2011)). Plaintiffs do not dispute: 

 That plaintiffs negotiated a settlement that would pay 100% of pecuniary 

proceeds to the attorneys, when Felzen criticized a settlement where the 

attorneys received “half.” 134 F.3d at 876. (Frank Opening Br. 17.) 

 That this infinite ratio of $925,000 to $0 is “disproportionate.” (Frank 

Opening Br. 18-20.) Plaintiffs’ brief does not mention the word 

“disproportionate” or cite to Bluetooth.  

 That plaintiffs negotiated a settlement that contains a clear-sailing clause, 

or that a clear-sailing clause is evidence of self-dealing by plaintiffs’ 

counsel. (Frank Opening Br. 20.) Plaintiffs’ brief does not even contain 

the words “clear sailing.”  

 That plaintiffs negotiated a settlement with a “kicker,” whose only point 

was to benefit plaintiffs’ counsel at the expense of the shareholders. 

(Frank Opening Br. 20-21.) Plaintiffs’ brief does not even mention the 

“kicker.”  

 That plaintiffs did not allege shareholders were damaged by the alleged 

interlocking directorate. (Frank Opening Br. 22.) 

 That recent government administrations do not engage in expensive 

litigation over alleged interlocking directorates. (Frank Opening Br. 22.) 

Plaintiffs’ cite to resignations from Apple’s and Google’s boards, Pl. 
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Br. 38, just demonstrates Frank’s point; when faced with a possible 

Section 8 violation, the FTC investigates and gives parties the option of a 

consent decree years before litigation is brought. 

 That the proposed settlement did not remove the risk of government 

Section 8 litigation. (Frank Opening Br. 22.) 

 That the shareholder derivative litigation requires the corporation to pay 

for both the defense and, in settlement, the plaintiffs’ attorneys. (Frank 

Opening Br. 24.) 

 That the shareholder derivative litigation requires the corporation to pay 

for the expense of settlement notice. (Frank Opening Br. 24.) 

 That because of the time value of money, shareholders would prefer the 

expense of litigation over interlocking directorates be borne in the 

future, rather than in present derivative litigation. (Frank Opening 

Br. 24.) 

 And, most importantly, that, because of all of the above, the derivative 

litigation was necessarily more expensive to Sears shareholders than not 

bringing the derivative litigation. (Frank Opening Br. 23.) 

Nor do plaintiffs dispute that it is “untenable” under Murray v. GMAC, 434 

F.3d 948, 952 (7th Cir. 2006), when the “class device had been used to obtain leverage 

for one person’s benefit.” (Frank Opening Br. 16.) Plaintiffs do not cite or distinguish 

Murray.  
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Given these undisputed facts and legal arguments, Frank submits that plaintiffs 

fail to meet the Rule 23.1(a) adequacy requirement as a matter of law.  

Plaintiffs instead respond to the supposed Frank argument that “According to 

Frank, it is in the shareholders’ best interest for Sears to collude with other 

companies, violate the antitrust laws, unfairly increase prices on consumers and 

thereby realize ‘excessive profits.’” Pl. Br. 33 (citing App. 131 ¶ 14). But this is a straw 

man misstatement of Frank’s position. Frank raised the fact that because it is 

consumers, not shareholders, harmed by interlocking directorates, plaintiffs do not 

have antitrust injury and should not be bringing a Clayton Act case under 15 U.S.C. 

§ 26. App. 132 ¶ 17; Frank Opening Br. 25. Plaintiffs assert that Brunswick Corp. v. 

Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977), does not supersede Protectoseal v. Barancik, 

484 F.2d 585 (7th Cir. 1973), because Brunswick’s requirement of antitrust injury is 

“simply inapplicable” outside of “sections 4 or 7 of the Clayton Act.” Pl. Br. 36.2 This 

position is frivolous. Cargill, Inc. v. Monfort of Colorado, Inc., 479 U.S. 104, 122 (1986) (“a 

plaintiff seeking relief under Section 16 of the Clayton Act [15 U.S.C. § 26] must show 

a threat of antitrust injury.”).  

Plaintiffs rely upon Mills v. Electric Auto-Lite Co., 396 U.S. 375 (1970), but that 

case does not help them. Mills stands for the unexceptional proposition that it is 

conceivably possible for non-pecuniary recovery to benefit shareholders. If, however, 

                                         
2 Nor do plaintiffs dispute that Protectoseal is distinguishable from the case at 

bar, because Protectoseal was not a shareholder derivative action where the threshold 
question of adequacy of representation of shareholders was at issue. Frank Opening 
Br. 23. 
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a shareholder derivative suit over a proxy statement was settled for a requirement of 

additional disclosure that did not benefit shareholders—for example, a disclosure of 

the CEO’s three favorite episodes of Star Trek or the color of her husband’s 

automobile—the fact that there exists a “statutory policy” of full disclosure would not 

justify fees for that settlement, and Mills should not be read otherwise. Felzen agrees. 

134 F.3d at 876 (citing extensive literature that shareholder derivative suits may not 

benefit shareholders). Frank does not dispute that a non-pecuniary settlement could 

hypothetically benefit shareholders; he disputes that this non-pecuniary settlement 

would have benefited shareholders. Frank further demonstrated in detail how the suit 

made shareholders worse off with mathematical certainty (Frank Opening Br. 23), and 

plaintiffs fail to counter that argument. 

Plaintiffs argue that the share price drop in the wake of the settlement is 

“irrelevant” because a 1.6% drop (over $180 million in market value) is supposedly 

“statistically insignificant” and that Frank has not proven adverse shareholder 

reaction. (Plaintiffs’ invitation for the court to take judicial notice of absolute variance 

in Sears’s day-to-day stock price (Pl. Br. 42) ignores that it is the change in price relative 

to the broader market that is the relevant inquiry.) But plaintiffs again misstate Frank’s 

argument: it is plaintiffs’ burden to prove positive benefit to shareholders from the 

settlement. AMERICAN LAW INSTITUTE, PRINCIPLES OF THE LAW OF AGGREGATE 

LITIG. §3.05(c) (2010). Sears’s market drop (greater than the drop in the wider market) 

provides a rebuttable presumption that something the day of the settlement 

announcement had an adverse effect on shareholder prices. Contrary to plaintiffs’ 
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claims, a change in directors can move a stock price, such as when Jerry York resigned 

from the General Motors board in October 2006, or Vivendi’s stock drop in 2002 

when several directors resigned. Plaintiffs do not meet the burden of rebuttal, much 

less the burden of demonstrating material benefit to shareholders from the settlement. 

And even if, as plaintiffs assert, the composition of the board is immaterial to 

shareholders, then that is an independent reason why plaintiffs’ litigation over the 

composition of a board elected by over 99% of shareholders could not provide 

benefit to shareholders. 

Plaintiffs argue that In re Aqua Dots Prod. Liab. Litig. does not apply because that 

was a product-liability case where the defendant had already voluntarily agreed to 

refund or replace the defective products (Pl. Br. 52-53), but the underlying principle 

of Aqua Dots—that class representatives fail to meet the adequacy requirement when 

the only possible beneficiary of a suit is class counsel—does not rest on the particular 

claims made in that case. 654 F.3d 748, 752 (7th Cir. 2011) (criticizing “representative 

who proposes that high transaction costs (notice and attorneys’ fees) be incurred at 

the class members’ expense” without concomitant benefit to the class). The principle 

of Aqua Dots is even more broadly applicable in the Rule 23.1(a) context, where 

shareholders are directly, rather than indirectly, bearing the costs of the 

representatives’ self-serving litigation decision. A finding that plaintiffs do not meet 

Rule 23.1(a) is appropriate.3 
                                         

3 Frank does not take a position in this brief on the proposed alternative 
grounds defendants-appellees raise (Def. Br. 11-15) for remanding the appeal with 
instructions to dismiss the case because Frank did not raise those questions in his 
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V. Frank Requests Oral Argument. 

Frank’s opening brief did not contain a Cir. R. 34(f) statement. Cir. R. 34(f) 

only permits a statement regarding oral argument in the opening brief, so the Court is 

within its rights to ignore this paragraph. But since Frank filed his opening brief on 

March 12, 2012, intervening events in the district court (Dkt. Nos. 180, 183; cf. 

Section III.E, supra) have complicated what was previously a simple appeal where 

summary reversal was appropriate under Crawford and its progeny. The changed 

circumstances plus the likelihood of still more intervening events in the district court 

between the filing of this reply brief and any scheduled oral argument make it prudent 

for Frank to highlight that the Court would be “significantly aided” by the parties’ 

views on how any intervening events in the district court affect the status of the 

appeal. Fed. R. App. Proc. 34(a). While Frank is proceeding in pro per, he is an 

experienced appellate attorney, a member of the Seventh Circuit bar, and a former 

Seventh Circuit elbow clerk; thus, an oral argument in this case would not present the 

sort of problems normally associated with a pro se appellant participating in oral 

argument. 

                                                                                                                                   
opening brief. Cf. United States v. Feinberg, 89 F.3d 333, 340-41 (7th Cir. 1996). Frank 
will do so if the Court requests, but believes the Court can resolve the case on the 
existing briefs. The appellate confusion occasioned by one set of appellees seeking the 
same ultimate result as the appellant is a consequence of Felzen’s intervention 
requirement, and is yet another independent reason to reverse that requirement. 
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CONCLUSION 

The district court’s order denying intervention “cannot survive even the most 

deferential kind of review.” Crawford,  201 F.3d at 881. It must be reversed. This Court 

should further remand with instructions to dismiss plaintiffs’ complaint for failure to 

meet the Rule 23.1(a) adequacy requirement. This Court should further clarify that 

Felzen’s requirement of intervention to preserve appellate rights is no longer needed 

for a Rule 23.1 objector.  

The case is not moot as there is relief this Court can grant Frank, but should 

this Court find otherwise, Frank requests that any such decision clarify the status of 

Felzen and/or the right of an objector (including Frank) to intervene to object to 

future settlements in this case, either by reversing Felzen’s intervention requirement, or 

reaffirming Crawford and Synthroid’s position that good-faith objectors are entitled to 

intervene as a matter of right. 
 
Dated:  April 25, 2012   Respectfully submitted, 
 
      /s/ Theodore H. Frank    
 Theodore H. Frank  

1718 M Street NW, No. 236  
Washington, DC 20036 
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In pro per 
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