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JURISDICTIONAL STATEMENT 

 

 Frank’s jurisdictional statement is not complete and correct. 

 The District Court has jurisdiction under 28 U.S.C. § 1331 and 28 U.S.C. § 

1337 because Plaintiffs’ complaint alleges a cause of action under 15 U.S.C. § 26. 

The District Court also has supplemental jurisdiction over Plaintiff’s state-law 

claim pursuant to 28 U.S.C. § 1367. 

 On September 8, 2010, the District Court issued a decision (the 

“Intervention Order”) denying Theodore H. Frank’s Motion to Intervene and 

Motion to Dismiss. (Short Appx. at 1.)
1
  A timely notice of appeal was filed with 

the District Court on September 28, 2010. (D.C. 142, Notice of Appeal at 1).  Fed. 

R. App. P. 4(a)(1)(A).  

The portion of the Intervention Order that denied Frank’s motion to dismiss 

is not an appealable final judgment pursuant to 28 U.S.C. § 1291 and is not subject 

to any interlocutory appeal pursuant to 28 U.S.C. § 1292.  Accordingly, this Court 

does not have jurisdiction to review the non-final portion of the Intervention Order 

that denied Frank’s Motion to Dismiss.   

                                                 
1
  Citations to “Short Appx. at ___” refer to the Required Short Appendix filed with Appellant’s 

Initial Brief.  Citations to “Appx. at __” refer to the Appendix of Appellant Theodore H. Frank 

filed by Appellant in this Appeal.  Citations to “Frank Br. at __” refer to the Opening Brief of 

Appellant Theodore H. Frank filed in this Appeal.  Citations to “D.C. __” refer to docket entries 

and page number in the District Court in this case.  Citations to “A.C. __” refer to docket entries 

in this Circuit Court in this Appeal.     
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But for the mootness issue discussed below, the portion of the Intervention 

Order that denied Frank’s Motion to Intervene would be final and appealable.  See 

Dickinson v. Petroleum Conversion Corp., 338 U.S. 507, 513 (1950).  But for its 

mootness, this Court would have jurisdiction under 28 U.S.C. § 1291 to review that 

portion of the Intervention Order that denied Frank’s Motion to Intervene.  

However, the Court lacks jurisdiction to review that portion of the Intervention 

Order that denied Frank’s Motion to Intervene because it has been rendered moot 

by intervening events.  Frank alleges he is a shareholder of Sears Holdings 

Corporation (“Sears”) and on June 29, 2010, objected to the final approval of the 

parties’ settlement of this shareholder derivative action.  Frank then moved to 

intervene “solely to preserve his right of appeal in the event of an adverse ruling on 

his objection” and any order approving the settlement. (Appx. at 155.)  The trial 

court denied Frank intervention, and on January 27, 2012, while this Appeal was 

pending, denied the parties’ motion for settlement approval, an event which under 

the terms of the parties’ stipulation, terminated the settlement.  (Appx. at 73, ¶¶ 

6.2, 6.3).  The action is still proceeding in the trial court, where Defendants have 

until April 20, 2012, to move for summary judgment.  (D.C. 180, Minute Entry at 

1).  

 Accordingly, Frank’s challenges to the terminated settlement and the denial 

of his motion to intervene, are moot. There is no settlement for Frank to object to 
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and none for this Court to review.  Because Frank intervened solely to appeal any 

judgment approving the parties’ proposed Settlement, this Appeal is moot, the 

Court lacks jurisdiction to hear it and there is no relief this Court can grant that 

would benefit Frank’s status as settlement objector. 

STATEMENT CONCERNING ORAL ARGUMENT 

Plaintiffs-Appellants respectfully submit, pursuant to Circuit Rule 34(f), that 

oral argument is inappropriate under Rule 34(a), Fed. R. App. P. Frank’s appeal 

was mooted by the trial court’s January 27, 2012 order denying the parties’ motion 

to approve their derivative action settlement. As a result, Frank’s instant appeal of 

the order denying his motion to intervene solely for the purposes of appealing any 

trial court order approving the parties’ settlement, is now moot. The relevant facts 

and legal arguments are adequately set forth in the parties’ briefs.   

 

STATEMENT OF THE ISSUES 

  

1. Should this Appeal of the trial court’s order denying Frank’s motion 

to intervene be dismissed as moot when Frank objected to the parties’ proposed 

settlement, moved to intervene solely to preserve his right to appeal any order 

approving the settlement, and the trial court thereafter denied approval, rendering 

the settlement without force or effect? 

2. Should this Court reject its own holding in Felzen v. Andreas, 134 

F.3d 873 (7th Cir. 1998), aff’d by an equally divided court, Calif. Pub. Employees’ 
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Ret. Sys. v. Felzen, 525 U.S. 315 (1999), requiring an objector to a shareholder 

derivative settlement to intervene before he or she has standing to appeal an order 

approving the derivative settlement, when several panels of this Court have 

expressly reaffirmed Felzen and where the Supreme Court’s decision in Devlin v. 

Scardelletti, 536 U.S. 1 (2002), applies only to class, not derivative, actions? 

3. Did the trial court properly deny Frank’s motion to intervene as of 

right, in which Frank argued  that plaintiffs were inadequate representatives based 

solely on their having filed an action to enforce a provision of the antitrust laws 

that Frank argued the Company and Defendants should have knowingly violated in 

order to realize “excessive profits” to benefit shareholders? 

4. Did the trial court abuse its discretion in denying Frank permissive 

intervention when Frank argued to the trial court that he would appeal any order 

approving the parties’ proposed Settlement regardless of the substance of such 

order?  

5. Should this Court reverse the non-appealable trial court order denying 

Frank’s motion to dismiss the Complaint when the trial court found that Frank had 

failed to show Plaintiffs were inadequate representatives simply for bringing this 

shareholder derivative action? 
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STATEMENT OF THE CASE 

 Frank objected to a proposed derivative Settlement involving Sears.  Before 

the trial court ruled on the parties’ motion to approve the proposed Settlement, 

Frank moved to intervene for the purpose of preserving his appellate standing 

should the trial court grant the parties’ motion for settlement approval.  (Appx. at 

128, 130.)   When the trial court denied Frank’s motion to intervene, Frank 

appealed, but his appeal was stayed pending the trial court’s ruling approving or 

rejecting the Settlement.   

 On January 27, 2012, the trial court entered an order denying settlement 

approval.  (Appx. at 171.)  The trial court’s denial terminated the settlement 

pursuant to the terms of the parties’ Stipulation of Settlement.  (Appx. at 73, ¶¶ 6.2 

& 6.3.)  Without a settlement, the instant Appeal is moot and should be dismissed.  

 This action continues in the trial court.  Defendants must file any motion for 

summary judgment by April 20, 2012.  (D.C. 180, Minute Entry at 1.)  If the trial 

court grants Defendants’ motion for summary judgment, Frank will have nothing 

to appeal.  If the trial court denies Defendants’ motion for summary judgment, the 

case will proceed, and Frank will still have nothing to appeal because there is no 

settlement.  Frank’s speculation that a new settlement would be easy for the parties 

to reach and for the trial court to approve (Frank Br. at 15, n.4) does nothing to 
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confer jurisdiction on this Court over an Appeal that is clearly moot.  If and when 

there ever is a new settlement, Frank will be notified and can respond accordingly. 

 Should this Court, however, hear this Appeal on its merits, it should affirm 

the trial court’s denial of intervention.  Frank did not come close to meeting this 

Circuit’s standards for either mandatory or permissive intervention.  His sole 

argument is that the Plaintiffs are inadequate representatives because they sought 

to compel Sears to comply with Section 8 of the Clayton Act and cure its illegal 

interlocking directorates.  The trial court properly rejected Frank’s argument that 

shareholders would be better off if Sears were to collude, violate the antitrust laws 

and conspire to raise prices on consumers unfairly. (Appx. at 131, ¶ 14.)   Frank’s 

argument that the trial court should have granted his motion to dismiss is not 

appealable, and, in any event, is equally meritless.  Frank presented no grounds 

cognizable at law for the dismissal of this action, particularly after the trial court 

had already heard and denied Defendants’ own motion to dismiss. 

STATEMENT OF THE FACTS 

I.   THE PROSECUTION OF THE ACTION 

 

A. Plaintiffs Sue Derivatively on Behalf of Sears 

 

 Plaintiffs Ronald F. Booth Trust (“Booth”) and Ronald Gross (“Gross”) are 

shareholders of Sears.  On August 28, 2009, Booth filed a verified derivative 

complaint against the Individual Defendants and nominally against Sears. (D.C. 1, 
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Verified Derivative Complaint at 1.)  On September 14, 2009, Gross initiated a 

separate action and filed a substantially similar verified derivative complaint.  On 

September 28, 2009, the trial court consolidated the Booth and Gross actions under 

case number 09-C-5314, and appointed Vianale & Vianale LLP and Sarraf Gentile 

LLP as Co-Lead Counsel and Susman Heffner & Hurst LLP as Liaison Counsel. 

(D.C. 38, Notification of Docket Entry at 1.) 

 On October 13, 2009, Plaintiffs filed an Amended Consolidated Verified 

Derivative Complaint (the “Complaint”) (Appx. at 28-49), alleging that Sears and 

its board were in violation of Section 8 of the Clayton Act, 15 U.S.C. §19.
2
  That 

                                                 
2
  Section 8(a) of the Clayton Act, 15 U.S.C. §19(a), provides in relevant part: 

 

(1) No person shall, at the same time, serve as a director or officer in any 

two corporations (other than banks, banking associations, and trust companies) 

that are – 

 (A) engaged in whole or in part in commerce; and 

 (B) by virtue of their business and location of operation, 

competitors, so that the elimination of competition by agreement between them 

would constitute a violation of any of the antitrust laws; 

if each of the corporations has capital, surplus, and undivided profits 

aggregating more than $10,000,000 as adjusted pursuant to paragraph (5) of this 

subsection. 

 

(2) Notwithstanding the provisions of paragraph (1), simultaneous service 

as a director or officer in any two corporations shall not be prohibited by this 

section if – 

 (A) the competitive sales of either corporation are less than 

$1,000,000, as adjusted pursuant to paragraph (5) of this subsection;  

 (B) the competitive sales of either corporation are less than 2 per 

centum of that corporation’s total sales; or 

 (C) the competitive sales of each corporation are less than 4 per 

centum of that corporation’s total sales. 
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statute prohibits officers and directors of corporations from serving as officers or 

directors of a competing corporation.  The Complaint alleged a Section 8 violation 

because two of Sears’ directors – defendants William C. Crowley (“Crowley”) and 

Ann N. Reese (“Reese”) – also sat on the corporate boards of Sears’ competitors.  

Crowley was a director of Auto Zone, Inc. (“Auto Zone”), which competes with 

Sears in the areas of automotive parts and accessories, and also of Auto Nation, 

Inc. (“Auto Nation”), which competes with Sears in the areas of automotive 

service and repair. (Appx. at 31, 38-42, ¶¶ 7, 38-52).   Reese was a director of 

Jones Apparel Group (“Jones Apparel”), which competes with Sears in the area of 

apparel, footwear and accessories.  (Appx. at 32-38, ¶¶ 14, 22-37.)
3
   

 In addition, Sears’ own internal corporate guidelines prohibited these 

interlocks.  The Code of Conduct for the Board of Directors of Sears prohibits 

                                                                                                                                                             

For purposes of this paragraph, “competitive sales” means the gross 

revenues for all products and services sold by one corporation in competition with 

the other, determined on the basis of annual gross revenues for such products and 

services in that corporation’s last completed fiscal year.  For the purposes of this 

paragraph, “total sales” means the total gross revenues for all products and 

services sold by one corporation over that corporation’s last completed fiscal year.  

15 U.S.C. §19(a)(1) & (2) (2010). 

 
3
   Sears operates in three business segments (Kmart, Sears Domestic and Sears Canada), and 

offers an array of products, including “apparel, footwear and accessories for the whole family.”  

(Appx. at 34-35, ¶ 25.)  These business areas compete with Jones Apparel, which offers similar 

products. (Appx. at 36-37, ¶¶ 30-37.) Sears also sells a variety of auto parts and accessories in all 

three business segments and online.  (Appx. at 38, ¶¶38-39.)  And Sears services and repairs cars 

at its Sears Auto Centers.  (Appx. at 38, ¶ 40.)  Sears operates 782 Auto Centers in association 

with its full-line stores, 27 Auto Centers out of its Essentials/Grand Stores and 30 free standing 

and independently operated Auto Centers.  (Appx. at 38, ¶ 38.)  These areas of business compete 

with AutoZone and AutoNation. (Appx. at 38-42, ¶¶ 39-52.) 
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“conflicts of interest” by Sears directors, such as “other duties, responsibilities or 

obligations that run counter to [their] duty to the Company” (D.C. 56, Decl. of 

Kenneth J. Vianale in Opp. To Motion to Dismiss, Ex. E at 1), and warns that 

“Directors may not compete with the Company,” or use corporate opportunities for 

their own benefit or that of another.  (Id.)  Similarly, Sears’ Code of Conduct 

required Sears employees “to comply with [the antitrust] laws at all times” (Id., Ex. 

F at 4), because the laws are “designed to preserve competition among enterprises 

and to protect consumers.”  (Id.)  Sears tells its employees not to “discuss with 

competitors any Company pricing, plans, or other competitive marketing 

information,” and warns that “monetary violations for antitrust violations can be 

high.” (Id.)   

 In March 2009, an eight-member Sears board nominated and endorsed 

Crowley and Reese for re-election, even though both still sat on the boards of 

Sears’ competitors.  (Appx. at 43-44, ¶¶ 58-59.)  When Plaintiffs filed the 

Complaint, the Sears board still included a majority of the same directors – seven 

of the eight – who had nominated and endorsed Crowley and Reese in March 2009 

for re-election.  (Appx. at 29, 44, ¶¶ 4, 60.) The Complaint alleged in detail why 

pre-suit demand on the Sears board was futile and thus excused. (Appx. at 44-45, 

¶¶ 63-67.)  
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B. The Trial Court Denies Defendants’ Motion to Dismiss 

 On November 20, 2009, Defendants moved to dismiss the Complaint, 

claiming that pre-suit demand was not excused or sufficiently alleged. (D.C. 53, 

Individual Defendants’ Motion to Dismiss at 1; D.C. 54, Memorandum of Law in 

Support of Individual Defendants’ Motion to Dismiss at 1; D.C. 55, Sears Holdings 

Corporation’s Motion to Dismiss at 1.)  Defendants argued that the Complaint had 

failed to allege with particularity that the board failed to act independently, that 

they were uninformed, or had acted in bad faith or with an unlawful or improper 

intent.  (Id.)  Defendants argued that the Company’s charter and bylaws authorized 

the board to nominate Crowley and Reese as directors, and that the Sears’ 

Certificate of Incorporation exculpated them from all liability.  Plaintiffs filed an 

opposition brief (D.C.56, Memorandum of Law by Robert Booth in Opposition to 

Motion to Dismiss at 1), as well as documentary material, such as the Company’s 

SEC filings, bearing on demand futility (D.C. 56-1 through 56-10, Declaration of 

Kenneth Vianale and Exhibits.)  The trial court denied Defendants’ motion to 

dismiss in a Memorandum Opinion and Order, dated February 26, 2010 (Appx. 50-

57);  Robert F. Booth Trust v. Crowley, No. 09-Cv-05314, 2010 U.S. Dist.  LEXIS 

18355 at * 1 (N.D. Ill., Feb. 26, 2010).   
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C. Plaintiffs Move to Preliminarily Enjoin Crowley and Reese’s 

Reelection to the Sears Board 

 

 On March 5, 2010, Plaintiffs moved to preliminarily enjoin Defendants from 

nominating and endorsing Crowley and Reese for re-election to the Sears board at 

the Company’s upcoming 2010 annual shareholders meeting. (D.C. 67, Plaintiffs’ 

Motion for Preliminary Injunction and Expedited Discovery at 1; D.C. 68, 

Memorandum of Law in Support of Robert Booth Trust Motion for Preliminary 

Injunction at 1.)  Plaintiffs sought to enjoin the board from: (1) nominating for re-

election defendants Crowley, Reese, Edward S. Lampert (“Lampert”) (Chairman 

of Sears), or any person affiliated with Lampert’s company, ESL (the majority 

stockholder of Sears, and principal stockholder of AutoNation and AutoZone); (2) 

disseminating a proxy soliciting Sears shareholders to vote to re-elect Crowley, 

Reese, Lampert or any affiliate of ESL; and (3) placing Crowley, Reese, Lampert 

or any affiliate of ESL on the ballot for election at the upcoming 2010 annual 

meeting of shareholders. (D.C. 67, Plaintiffs’ Motion for Preliminary Injunction 

and Expedited Discovery at 1.) 

  Plaintiffs sought and obtained expedited discovery before the time of year 

Sears customarily solicited shareholder proxies for its annual meeting. (D.C. 67, 

Plaintiffs’ Motion for Preliminary Injunction and Expedited Discovery at 1; D.C. 

71, Notification of Docket Entry Setting Discovery Schedule at 1.)  On March 8, 

2010, Plaintiffs served their first set of Interrogatories, Requests for Production of 
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Documents and Requests to Admit on Defendants.  The parties engaged in mutual 

discovery.
4
  On March 18, 2010, the trial court set a preliminary injunction hearing 

for March 24, 2010. (D.C. 78, Notification of Docket Entry at 1.) 

II. THE PROPOSED SETTLEMENT OF THE ACTION 

A. The Basic Terms of the Proposed Settlement 

 On March 19, 2010, following settlement discussions, the parties entered 

into a Memorandum of Understanding (“MOU”).  (Appx. 60, ¶ H.)  The MOU – 

later superseded by a formal Stipulation of Settlement (and its amendment) – 

outlined the basic settlement terms: (i) Crowley would step down as a Sears 

director and executive officer (which he did); (ii) Sears would add an independent 

director to the board; (iii) Reese would be walled off from board discussions 

relating to Sears’ apparel business and Lampert from Sears’ automotive parts and 

automotive repair businesses; and, (iv) Sears would review, and if needed, 

implement enhanced corporate governance procedures to ensure compliance with 

Section 8. (D.C. 87-1, Stipulation of Settlement at 10-12)  

 

 

                                                 
4
  By March 15, 2010, the Individual Defendants had served on Plaintiffs roughly 16 document 

requests, 22 interrogatories and 21 requests to admit.  Plaintiffs served on Defendants roughly 11 

document requests, 23 interrogatories and 56 requests to admit.  Plaintiffs served on Defendants 

responses to all discovery requests made of them, as well as roughly 2,223 pages of responsive 

documents.  Defendants served on Plaintiffs responses to all discovery requests made of them, as 

well as roughly 1,550 pages of responsive documents.  (Appx. at 60, ¶ G.) 
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B. Plaintiffs Conduct Confirmatory Discovery 

 To confirm the adequacy of the proposed Settlement, Plaintiffs reviewed 

hundreds of additional documents that Defendants produced, and on April 7 and 8, 

2010, deposed Reese and Crowley, respectively, at defense counsel’s offices in 

New York City. (Appx. at 101.) 

C. The Parties Submit the Proposed Stipulation of  

Settlement for Court Approval  

 

 On April 16, 2010, the parties filed their Stipulation of Settlement and 

related papers, and jointly moved for preliminary approval of the proposed 

Settlement. (D.C. 80, Joint Motion for Preliminary Approval of Settlement, at 1; 

D.C. 82, Plaintiff’s Memorandum of Law in Support of Motion for Preliminary 

Approval of Settlement, at 1; D.C. 83, Defendants’  Memorandum of Law in 

Support of Motion for Preliminary Approval of Settlement, at 1).  On April 19, 

2010, the parties appeared before the trial court on that motion. (D.C. 84, Minute 

Entry at 1.)  The Court requested that the parties revise and simplify the language 

of the notice of the proposed Settlement’s terms that would be mailed to 

shareholders, and provide for publication of the notice on the internet for easy 

access by shareholders.  The parties agreed to do this and revised the Stipulation of 

Settlement accordingly.  (D.C. 150, Transcript of Hearing, April 19, 2010, at 8-16.)  

The parties filed an Amended Stipulation of Settlement on April 28, 2010, and 

again moved for preliminary approval. (Appx. at 58-110.)  On May 11, 2010, the 
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trial court preliminarily approved the Settlement as amended, and scheduled a final 

settlement hearing for July 9, 2010 at 10 a.m. (Appx. at 111-115.) 

D. Objections to the Proposed Settlement 

 Sears mailed the notice to all of its shareholders and published it on the 

internet.  Nine Sears shareholders objected to the proposed Settlement, including 

Frank, who did so on June 29, 2010. (Appx. 116.)    

 On July 2, 2010, Plaintiffs moved under Fed. R. Civ. P. 23.1(c) for final 

approval of the proposed Settlement (D.C. 97, Plaintiff’s Motion to Approve 

Settlement at 1; D.C. 98, Memorandum of Law in Support of  Plaintiff’s Motion to 

Approve Settlement at 1), which Defendants joined (D.C. 101, The Individual 

Defendants’ Statement in Support of the Settlement at 1.)  The trial court held a 

final settlement hearing on July 9, 2010 (Appx. at 172), and continued that hearing 

to September 10, 2010. (D.C. 134, Minute Entry at 1.)   

E. Frank Moves to Intervene 

 On August 16, 2010, Frank moved to intervene under Fed. R. Civ. P. 24.  

(Appx. at 126-139.)  In his motion, Frank stated that Sears’ compliance with 

Section 8 did not benefit its shareholders.  Rather, Frank argued the shareholders’ 

real interest was best served if Sears colluded, violated the antitrust laws and 

conspired with other corporations to unfairly raise prices on consumers so that 

Sears could “realize[] excessive profits.”  (Appx. at 131 ¶ 14.)  Frank also made 
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clear that he sought intervention only to assure him standing on appeal if his 

objection was overruled.  Frank sought “to participate in an appeal of any decision 

to approve the settlement; if the settlement is approved, Frank will appeal 

regardless of whether the motion to intervene is granted.” (Appx. at 130.) Frank 

confirmed this intent in his reply brief on his motion to intervene:  “Frank brings 

his motion to intervene solely to preserve his right of appeal in the event of an 

adverse ruling on his objection.” (Appx. at 155.)   

 On September 8, 2010, the trial court issued the Intervention Order 

denying Frank’s motion to intervene and motion to dismiss, but not ruling 

on the parties’ motion to approve the proposed Settlement.  (Short Appx. at 

1-2.)  In denying Frank’s motion to intervene, the trial court stated in 

relevant part: 

. . . Frank argues that the nature of the suit shows that 

plaintiffs’ lawyers are the force behind it because 

interlocking directorates, which stifle competition, actually 

benefit stockholders. Consequently, he concludes, the only 

point to filing a suit to enforce the ban on interlocks is to 

generate legal fees. (Mot. Intervene 5-6.) 

 

 The Court disagrees. Interlocking directorates are illegal. 

15 U.S.C. § 19.  Maintaining them carries the risk of 

government intervention, further private litigation and 

negative publicity, all of which can decrease the price of 

Sears stock. Though the relative value of suing over 

interlocks can be debated, such suits are not, as Frank 

contends, completely devoid of merit. 

 

. . . . 
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. . . [Frank] also says that he will appeal any settlement 

approval order, regardless of its terms, because the suit 

enriches the lawyers at the expense of the shareholders and 

distracts the Sears board. (See Mot. Intervene 5, 9.)  Frank 

unequivocally states his intention before the Court has held 

a fairness hearing, approved or rejected the proposed 

settlement in whole or part, or made any necessary fee 

determination, and without acknowledging that an appeal 

will also impose costs on Sears. These facts suggest that 

Frank’s intervention would be more obstructive than 

constructive. As a result, the Court exercises its discretion 

to deny both his motion to intervene and his motion to 

dismiss. 

 

(Id.) 

 

F. Frank Appeals the Trial Court’s Order Denying Intervention 

 On September 28, 2010, Frank filed this Appeal, challenging the trial court’s 

Intervention Order.  (D.E. 142, Notice of Appeal at 1.) This Court directed all 

parties to mediation.  On December 1, 2010, mediation was conducted 

telephonically.  (A.C. 23-2, Affidavit of Kenneth J. Vianale, ¶ 8.)   Because the 

trial court had not ruled on the motion to approve the proposed Settlement, in the 

interest of judicial economy, and with all parties’ consent, the mediator agreed to 

suspend briefing on Frank’s appeal under Fed. R. App. P. 33 until the trial court 

decided the parties’ pending motion to approve the proposed Settlement, or further 

order of this Court. (Id.)  The parties sought to spare this Court two separate, but 

largely duplicative appeals, given Frank’s stated purpose to appeal again if the trial 

court approved the proposed Settlement. 
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 On April 20, 2011, after several months had passed without a ruling from the 

trial court, the parties filed a Joint Status Report in the district court (D.C. 156, 

Joint Status Report at 1), to advise the trial court of the stay of Frank’s appeal 

“pending [the trial court’s] decision on the parties’ joint motion for final approval 

of their derivative settlement.”  (Id. at 1.) The next day, Plaintiffs moved the trial 

court for a status hearing “to update the trial court on the status of the 

proceedings.”  (D.C. 158, Plaintiff’s Motion for Presentment of Status at 1.)  The 

trial court, however, struck the motion for presentment of status: “Absent direction 

from the Seventh Circuit or the parties’ submission of authority that shows the 

Court has jurisdiction to take the very action Mr. Frank sought to avert while his 

appeal is pending, the Court will not make a ruling.” (D.C. 161, Minute Entry at 1.) 

 The parties promptly submitted the requested legal authority, providing the 

trial court with numerous authorities supporting the trial court’s jurisdiction to rule 

on the parties’ joint motion for settlement approval.  (D.C. 162, The Parties’ Joint 

Submission of Authority at 1.)  Frank supported that legal position.  (Id. at 6.)  On 

June 30, 2011, Plaintiffs again moved the trial court for presentment of status. 

(D.C. 164, Plaintiffs’ Motion for Presentment of Status at 1.)  On July 11, 2011, 

the trial court denied the motion. (D.C. 166, Minute Entry at 1(“Court will notify 

parties if status is required.”)). 
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 On August 30, 2011, this Court lifted the stay on this Appeal and set a 

briefing schedule. (A.C. 21, Order: Circuit Rule 33 – Briefing at 1.)  On September 

15, 2011, Plaintiffs moved to stay this appeal pending a decision by the trial court 

on the parties’ motion to approve the proposed Settlement.  (A.C. 23-1, Motion of 

Plaintiffs-Appellees to Stay Appeal at 1.)  Plaintiffs argued that a stay was needed 

because “if the District Court denies settlement approval, Frank’s present appeal 

on intervention will be moot, because he moved to intervene solely to preserve his 

right to appeal any order approving the settlement . . . .”  (Id. at 6-7.)  Frank did not 

dispute this in his response.  (A.C. 24, Appellant’s Response to Motion to Stay 

Appeal at 1.)  On September 29, 2011, this Court granted the motion to stay this 

Appeal and ruled that the “district court has jurisdiction to rule on the motion for 

final approval of the settlement while Frank’s appeal is pending.” (A.C. 28, Order 

at 1-2.) 

G. The Trial Court Denies Final Settlement Approval 

 

On January 27, 2012, the trial court denied final settlement approval.  

(Appx. at 171.)  Pursuant to the parties’ Amended Stipulation of Settlement, the 

trial court’s order denying approval terminated the proposed Settlement.  (Appx. at 

73, ¶¶ 6.2 and 6.3.)  Specifically, paragraph 6.2 states in relevant part: “In the event 

that the Settlement is not approved by the Court… the parties shall be restored to 

their respective positions in the Derivative Action as of the date of the non-
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approval … of the Settlement….”  (Id.)  Paragraph 6.3 states in relevant part: “In 

the event that the Settlement is not approved by the Court… the terms and 

provisions of this Stipulation shall have no further force and effect with respect to 

the Settling Parties….” (Id.) 

 On February 6, 2012, Plaintiffs informed this Court of the trial court’s denial 

of Settlement approval and of the mootness of this Appeal. (A.C. 30, Appellees’ 

Status Report at 1.)  On February 9, 2012, this Court ordered this Appeal to 

proceed, directing the parties to “raise any issues regarding mootness in their 

briefs.”  (A.C. 32, Order at 1.) 
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SUMMARY OF ARGUMENT 

 This Appeal is moot and should be dismissed.  If allowed to proceed, 

however, the Intervention Order should be affirmed because the trial court 

committed no error in denying Frank’s motion.  The portion of the Intervention 

Order that denied Frank’s motion to dismiss is not immediately appealable, and the 

appeal from this portion of the order should be dismissed.   

 Frank initially objected to the parties’ proposed Settlement arguing that the 

case itself should never have been brought, and that it is in Sears’ best interest to 

violate the antitrust laws, conspire with its competitors to unfairly raise prices and 

thus realize “excessive profits.”  (Appx. at 131, ¶ 14.)  When Frank moved to 

intervene, he admittedly did so solely to retain his right to appeal any trial court 

order approving the proposed Settlement. (Appx. at 155.)  Indeed, most of his brief 

in support of this Appeal is devoted to explaining why he believes the proposed 

Settlement is not in the shareholders’ interest.  That proposed Settlement, however, 

was terminated on January 27, 2012, when the trial court denied final settlement 

approval, thus rendering the proposed Settlement without force or effect.  

Accordingly, because there is no longer a Settlement, Frank’s objection to it, along 

with his challenge to the trial court’s order denying him intervention, are both 

moot.  This Court lacks jurisdiction to hear this Appeal and any decision rendered 

would be advisory. 
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 The substance of Frank’s appeal – to invalidate numerous Seventh Circuit 

cases, including Felzen v. Andreas, 134 F.3d 873 (7th Cir. 1998) and Protectoseal 

v. Barancik, 484 F.2d 585 (7th Cir. 1973) – is equally meritless.  Frank argues that 

Felzen was somehow “superseded” by Devlin v. Scardelletti, 536 U.S. 1 (2002), 

and that a shareholder like Frank should be permitted to appeal any decision 

approving a shareholder derivative settlement without first intervening.  This is 

incorrect.  Felzen requires shareholders who object to the settlement of a 

shareholder derivative action like this one to formally intervene in order to 

maintain standing to appeal any approval of that settlement.  Felzen, 134 F.3d at 

876.  Devlin allows shareholders who object to a class action settlement to appeal 

without intervening because they will be personally bound by a judgment.  Devlin, 

536 U.S. at 14.  That distinction – between a class and a derivative action – is 

critical.  Unlike a class action, no shareholder in a derivative action will be bound 

by a judgment because the claim belongs to the company and only the company 

will be bound.  This was the distinction upon which Felzen rejected an earlier 

decision by the Third Circuit which allowed for both class and derivative objecting 

shareholders to appeal without formal intervention.  Felzen, 134 F.3d at 876.  Since 

Devlin, however, this Court has declined to abandon Felzen and has reaffirmed its 

rationale and holding. See In re Rich Bergerson, 636 F.3d 882, 883 (7th Cir. 2011); 

Gautreaux v. Chicago Housing Authority, 475 F.3d 845, 851-53 (7th Cir. 2007).   
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 Finally, the trial court’s denial of  intervention should be affirmed.  Frank 

sought intervention on the sole ground that Plaintiffs were inadequate 

representatives because they filed an action seeking to enforce a provision of the 

antitrust laws that Frank argues Sears should have knowingly violated in order to 

collude with competitors, raise prices, and allow it to obtain “excessive profits.” 

(Appx. at 131, ¶ 14.)  Needless to say, Frank offered no authority for this point of 

view – which is directly at odds with Sears’ states corporate policy --  and the trial 

court properly held that suing to compel a company to comply with Section 8 was 

not devoid of merit.  Indeed, this Circuit recognized in Protectoseal v. Barancik, 

484 F.2d 585 (7th Cir. 1973) – another case with which Frank disagrees – that if a 

director’s presence on a company’s board violates Section 8, the company has the 

unquestionable right and justification to remove him.   The district court also acted 

correctly in denying Frank’s motion to dismiss; however, the appeal from this 

interlocutory order is premature and should be dismissed.    
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ARGUMENT 

I. THIS APPEAL SHOULD BE DISMISSED AS MOOT  

 BECAUSE THE TRIAL COURT DENIED APPROVAL  

 OF THE PROPOSED SETTLEMENT  

 

This Appeal should be dismissed because Frank’s purpose and requested 

relief – to ensure a right of appeal in the event the trial court approves the proposed 

Settlement – is moot.  While this Appeal was pending, the trial court denied final 

settlement approval, thus terminating the proposed Settlement by its own terms.  

Because Frank’s sole admitted purpose in moving to intervene was to preserve his 

right to appeal any trial court approval of the proposed Settlement, the instant 

Appeal is now moot and should be dismissed.   

 “[F]ederal courts are without power to decide questions that cannot affect 

the rights of the litigants in the case before them.”  North Carolina v. Rice, 404 

U.S. 244, 246 (1971); see Church of Scientology v. United States, 506 U.S. 9, 12 

(1992) (a federal court “has no authority ‘to give opinions upon moot questions or 

abstract propositions, or to declare principles or rules of law which cannot affect 

the matter in issue in the case before it’”).  Based on these principles, this Court 

has held that an intervening event will moot a pending appeal if in light of that 

event, “there is no possible relief which the court could order that would benefit 

the party seeking it.”  McKinney v. Indiana Mich. Power Co., 113 F.3d 770, 772 

(7th Cir. 1997); In re Envirodyne Indus., Inc., 29 F.3d 301, 303 (7th Cir.1994).  
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  This Appeal became moot when the trial court rejected the proposed 

Settlement.  That is because Frank appealed the trial court’s intervention order 

“solely to preserve his right of appeal in the event of” final settlement approval.  

(Appx. at 155.)  Indeed, Frank’s interests in this matter are limited exclusively to 

his objections to the proposed Settlement.  As Frank twice stated:  (1) “Frank is 

raising no arguments as intervenor that he is not raising as an objector” (Appx. at 

156); and (2) “Frank’s intervention, brought for the purposes of preserving the 

right to appeal, makes no arguments of law that are not made by his objection.”  

(Appx. at 158.)   

On January 27, 2012, the trial court denied final settlement approval.  

(Appx. at 171.)  Denial of final approval has rendered the proposed Settlement 

without force or effect.  Under the Stipulation of Settlement, the parties have been 

restored to their respective positions before the proposed Settlement was reached. 

(Appx. at 73, ¶¶ 6.2 & 6.3.)  There is thus no settlement approval order from which 

Frank can appeal, and no proposed settlement to which Frank can object.  

Accordingly, there is no relief this Court can grant to “preserve” Frank’s “right of 

appeal.”   

Moreover, litigation before the trial court continues.  The trial court has held 

conferences with the parties and ordered that by April 20, 2012, Defendants must 

file their motion for summary judgment. (D.C. 180, Minute Entry at 1.)  If the trial 
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court grants Defendants’ motion for summary judgment, and the case is dismissed, 

there will be nothing for Frank to appeal.  Likewise, if the trial court denies 

Defendants’ motion for summary judgment, the litigation will proceed, presumably 

to trial, and there will also be nothing for Frank to appeal.  Either outcome 

highlights the mootness of this Appeal. 

 Frank skirts over the mootness of this Appeal, conjecturing in a footnote that 

the parties might still reach a new settlement, thus somehow keeping alive his 

objection to the terminated Settlement.  (Frank Br. at 15, n.4.)  Usurping the roles 

of the parties and the trial judge, Frank tells us this Appeal is not moot because: (a) 

the settlement is “easily-fixable;” (b) the parties may re-submit a new settlement 

proposal “without new notice to the shareholders;” and (c) the trial court will 

necessarily approve any new settlement proposal. (Id.) 

 Jurisdiction over this Appeal cannot be based on Frank’s speculations about 

what the parties might agree to, what the trial court may require or how the trial 

court might rule.  Incredibly, Frank again reveals that he would object to any new 

settlement – sight unseen – and that it would be “wasteful to dismiss this appeal 

and require Frank to go through the expense of moving to intervene a second time, 

filing a second (and perhaps third) notice of appeal when the district court judge 

makes the same legal error….”  (A.C. 31, Statement of Position by Appellant 

Theodore Frank at 5.)   
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If there ever is a new settlement, which is at present entirely uncertain, Frank 

will have to review its terms to determine if he has a non-frivolous objection to it.  

Frank’s preference to avoid the “expense of moving to intervene a second time” 

(Frank Br. at 15) in order to object to a purely hypothetical and non-existent 

settlement is not a basis for appellate jurisdiction, nor the outlay of judicial 

resources to render an advisory opinion and decide a moot appeal.   

II. INTERVENTION WAS PROPERLY DENIED 

 In the event this Court permits this Appeal to proceed, it should affirm the 

trial court’s denial of Frank’s motion to intervene.  First, Frank’s argument that this 

Circuit should “supersede” Felzen’s requirement that an objector in a derivative 

suit formally intervene as a party as a precondition to appeal has no support in this 

Circuit’s decisions, even after Devlin v. Scardelletti, 536 U.S. 1 (2002).  In fact, 

Felzen itself expressly rejected Frank’s arguments.  Felzen analyzed the Third 

Circuit’s reasoning in Bell Atlantic and concluded that it failed to distinguish the 

important differences between shareholders in class actions and shareholders in 

derivative actions.  Felzen rejected the Third Circuit’s holding that allowed both 

kinds of shareholders to appeal without intervening.  Second, the trial court’s order 

properly denied Frank mandatory and permissive intervention.  

 

 

Case: 10-3285      Document: 41      Filed: 04/11/2012      Pages: 67



27 

 

A. Frank Must Formally Intervene to Comply with Felzen  

  1.   Felzen is Still Controlling Authority  

 Frank argues that this Court should abandon Felzen v. Andreas, 134 F.3d 

873 (7th Cir. 1998), which requires objectors to shareholder derivative settlements 

to intervene to gain standing to appeal.  Id. at 876.  Frank concedes that the 

Supreme Court’s decision in Devlin v. Scardelletti, 536 U.S. 1 (2002), “does not 

necessarily mandate reversal of Felzen,” because Devlin dealt with Rule 23 

objectors in class actions, not objectors to derivative actions under Rule 23.1, like 

Frank. (Frank Br. at 13.) Frank also concedes that Felzen imposes the intervention 

requirement for derivative objectors, because derivative actions differ from class 

actions in many ways.  (Id.)  Nevertheless, Frank invites this Court to “take the 

opportunity to hold that Devlin supersedes Felzen ….”  (Id. at 15.)  Frank has 

failed to show why this Court should abandon Felzen, when he concedes Devlin 

applies solely to class action cases, and later panels of this Court have expressly 

declined to read Devlin as broadly limiting Felzen’s intervention requirement.  

 Felzen squarely held that an objector to a settlement of a derivative action 

brought under Fed. R. Civ. P. 23.1 must formally intervene as a party to the 

proceeding before this Circuit can consider his or her appeal. Felzen, 134 F.3d at 

876 (“[The] failure [of the shareholders-appellants in this derivative case] to 

become parties prevents us from considering th[eir] contention[s], [and even] the 
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possibility that a district court’s judgment is erroneous does not dispense with the 

need for an appeal by a party”).  Felzen expressly rejected the Third Circuit’s 

approach in Bell Atlantic Corp. v. Bolger, 2 F.3d 1304, 1307-10 (3d Cir. 1993), 

which allowed shareholders in derivative actions to appeal a judgment without first 

intervening as parties and rejected the Third Circuit’s analysis that derivative and 

class shareholders were virtually identical. Felzen, 134 F.3d at 876. 

 In considering the need for intervention, Felzen discussed the important 

differences between a shareholder derivative action under Rule 23.1 and a class 

action under Rule 23. Id. at 875. Unlike members of a class action, who are all 

“injured persons” with the “identical…entitlement to litigate,” Felzen noted, the 

individual investor in a shareholders’ derivative action “is not an injured party and 

is not entitled to litigate.” Id. at 875. Felzen reaffirmed that “[a] derivative suit is 

brought by an investor in the corporation’s (not the investor’s) right to recover for 

injury to the corporation.”  Id. (citing cases). Felzen noted that in a derivative 

action, the corporation is the one entitled to recover damages, not the individual 

investor, whose job was to “get the ball rolling after the fashion of a qui tam 

action.”  Id.  And even when investors claim they received a “new injury” arising 

from a corporation’s “course of managing or settling litigation,” it is “only because 

the corporation becomes worse off.”   Felzen teaches that the investors’ injury is 

not individual and direct, but only indirect. Id.  Accordingly, the “loss to the 
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corporation does not permit stockholders to sue directly.”  Id. (citing cases). Felzen 

even expressly overruled a prior Circuit ruling, Tryforos v. Icarian Development 

Co., 518 F.2d 1258 (7th Cir. 1975), which purported to permit stockholders to 

appeal in a derivative suit, whether they had intervened or not.  See Felzen, 134 

F.3d at 876. 

 Thus, Felzen considered and rejected the same argument Frank raises here: 

that shareholders in derivative suits should have the right to appeal without 

intervening because class members in class actions can do so.  Nothing in the later-

decided Devlin v. Scardelletti, 536 U.S. 1 (2002), changes this analysis or result.  

Devlin held that unnamed class members who timely objected to settlement 

approval may appeal without first intervening because “they are parties to 

proceedings in the sense of being bound by the settlement.”  Id. at 14.  But, as 

discussed above, this reasoning had already been applied by the Third Circuit 

nearly a decade earlier in Bell Atlantic, and Felzen expressly rejected it as 

inapplicable to shareholder-objectors in derivative actions because they have no 

individual claim – only the corporation does – and thus must become parties to 

appeal. 

  2.   Following Devlin, this Circuit has  

   Upheld Felzen’s Reasoning 

 

 In Gautreaux v. Chicago Housing Authority, 475 F.3d 845, 851-53 (7th Cir. 

2007), this Circuit declined to give Devlin an expansive reading. Gautreaux noted 
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the “hesitation” of several circuits “to extend Devlin beyond the procedural context 

of a class action settlement agreement to which class members do not have the 

opportunity to opt out.”  Id. at 851-52 (discussing Eighth and Eleventh circuit 

decisions limiting Devlin to its facts). In declining to expand Devlin, this Court in 

Gautreaux dismissed the appeal of a tenant organization affected by a trial court 

order granting remedial relief in a class action, but which failed to intervene, and 

thus was not a “party” for appellate purposes.  Id. at 846, 851 (litigant who fails to 

intervene as a party runs afoul of Fed. R. App. P. 3(c) which requires a notice of 

appeal to “specify the party or parties taking the appeal”).   

 In addition, contrary to Frank’s argument (Frank Br. at 13-14), this Court 

never implied in SEC v. Enterprise Trust Co., 559 F.3d 649 (7th Cir. 2009), or any 

later decisions, that an objector in a Rule 23.1 derivative action could dispense 

with intervention and still be heard on appeal.  On the contrary, SEC v. Enterprise 

Trust Co. reaffirms the distinctions Felzen made between class members in a class 

action (who have an individual claim) and shareholders in derivative actions (who 

do not).  SEC v. Enterprise Trust Co. holds that only members of a class, and other 

persons like them who are bound by the suit’s outcome and cannot litigate the 

issue elsewhere, may appeal without intervening.  SEC v. Enterprise Trust Co., 559 

F.3d at 651. This Court limited those cases, however, to instances where a 

litigant’s individual rights were resolved by an order or judgment, namely, (a) in 
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class actions when all class members’ rights are resolved by the judgment; (b) in 

foreclosure sales that bind the rights of bidders; (c) in orders involving 

receiverships that affect the compensation of receivers; and (d) in bankruptcies, in 

orders affecting creditors who have filed a claim.  Id.  In each of these situations, 

intervention is excused only because a litigant’s individual rights have been 

affected by the order or judgment. That is not true in the case of a shareholder in a 

derivative suit, like Frank, who lacks individual rights of his own to assert, and is 

thus obligated to become a party to obtain appellate review. Felzen, 134 F.3d at 

875. 

 Moreover, none of this Circuit’s decisions after SEC v. Enterprise Trust Co. 

have remotely suggested Felzen is no longer good law or that shareholder-

objectors in derivative actions can appeal without becoming parties. In fact, this 

Court’s recent decision, In re Rich Bergeron, 636 F.3d 882, 883 (7th Cir. 2011), 

reaffirmed that, “A nonparty cannot inject himself into a case without intervening 

… unless the judgment ‘concludes the rights of the affected person, who cannot 

litigate the issue in some other forum.’” Id. (quoting SEC v. Enterprise Trust Co., 

559 F.3d 649, 651 (7th Cir. 2009)); see SEC v. Wealth Management LLC, 628 F.3d 

323, 330 n.3 (7th Cir. 2010) (same).  

 Thus, this Circuit has repeatedly rejected attempts, like Frank’s, to brand the 

intervention requirement of Felzen as only “the most petty formalism.” (Frank Br. 
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at 14.)  On the contrary, there is a strong basis for the rule in Felzen, and this 

Circuit has followed it closely, except in the narrow category of cases discussed 

above where individual rights will be resolved by a judgment.  Accordingly, 

Felzen controls this Appeal. 

B. The Trial Court Properly Denied Intervention  

  A trial court’s denial of intervention as of right under Fed. R. Civ. P. 24(a)  

is reviewed by this Court de novo; denial of Rule 24(b) permissive intervention is 

reviewed for abuse of discretion.  Ligas v. Maram, 478 F.3d 771, 775 (7th Cir. 

2007).  The trial court committed no error in denying Frank’s motion to intervene 

on either basis. 

1. Intervention as of Right Was Properly Denied 

 Frank failed to meet the standards for intervention as of right under Rule 

24(a)(2), a provision allowing intervention when a person “claims an interest 

relating to the property or transaction that is the subject of the action, and is so 

situated that disposing of the action may as a practical matter impair or impede the 

movant’s ability to protect its interest, unless existing parties adequately represent 

that interest.”  Fed. R. Civ. P. 24(a).  Intervention is of right under Rule 24(a)(2) 

only when a litigant satisfies four requirements:  “(1) timeliness, (2) an interest 

relating to the subject matter of the main action, (3) potential impairment of that 

interest if the action is resolved without the intervenor, and (4) lack of adequate 
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representation by existing parties.” Reid L. v. Ill. State Bd. of Educ., 289 F.3d 1009, 

1017 (7th Cir. 2002).  Failure to satisfy even one of the requirements for 

mandatory intervention warrants denial of the motion.  Commodity Futures 

Trading Comm’n v. Heritage Capital Advisory Servs., Ltd., 736 F.2d 384, 386 (7th 

Cir. 1984). 

 Frank’s sole basis for seeking mandatory intervention was his unsupported 

argument that Plaintiffs must have been inadequate representatives because neither 

Sears nor its shareholders would benefit if Sears were compelled to comply with 

Section 8. (Frank Br. at 17-26.)  Essentially, Frank argues that Plaintiffs are 

necessarily inadequate simply for bringing the lawsuit in the first place.  (Id.)  

According to Frank, it is in the shareholders’ best interest for Sears to collude with 

other companies, violate the antitrust laws, unfairly increase prices on consumers 

and thereby realize “excessive profits.”  (Appx. at 131 ¶ 14.)  Not surprisingly, this 

argument has gained no traction with any court, and the trial court below correctly 

held that interlocking directors in violation of Section 8 are illegal, and suits 

challenging them “are not, as Frank contends, completely devoid of merit.”  (Short 

Appx. at 2.)   

i. Interlocking Directors are Illegal 

 The trial court’s holding was plainly correct.  This Court and many others 

have recognized that director interlocks are harmful and plainly illegal.  In 
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Protectoseal v. Barancik, 484 F.2d 585 (7th Cir. 1973), Protectoseal Company 

sued to remove a director, Barancik, from its board because he simultaneously sat 

on the board of Protectoseal’s competitor, Justrite Manufacturing Company.   

Protectoseal alleged its injury took “the form of exposure to possible treble damage 

liability to third parties who might charge that plaintiff and Justrite were engaged 

in a conspiracy in restraint of trade, as well as injury by reason of defendant’s 

access to confidential information.”  Protectoseal, 484 F.2d at 588.  The trial court 

granted summary judgment to Protectoseal, enjoining Barancik from continued 

membership on the board and from voting any of his shares for the election of 

directors.  Id. at 587.  

 On appeal, Barancik contended that plaintiff had no standing because “the 

potential liability is illusory” and he denied “any intent to receive or utilize 

confidential information concerning plaintiff’s business.”  Id.  This Court 

summarily rejected that argument: 

We find it unnecessary to appraise these factual matters for we have 

no doubt that a corporation has standing to request a federal court to 

remove a director whose service on its board violates an Act of 

Congress.  The corporation itself is a potential defendant in litigation 

which the government may initiate to enforce § 8.  See United States 

v. W.T. Grant Co., 345 U.S. 629, 630, 634 n. 9, 73 S. Ct. 894, 97 L. 

Ed. 1303. Even if that were not the case, the corporation surely has 

sufficient interest in the legality of its directors’ tenure to justify 

litigation such as this. There is no merit to defendant’s standing 

argument; if it is illegal for him to serve on plaintiff’s board, plaintiff 

has a right to have him removed. 
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484 F.2d at 588.  Clearly, Protectoseal holds that a corporation like Sears has a 

legitimate “interest in the legality of its directors’ tenure.”   

Frank’s argument that Sears’ real interest lies in colluding with other 

companies to reap “excessive profits” (Appx. at 131 ¶ 14) has no basis in the law.  

Similarly incorrect is Frank’s argument that Plaintiffs were required but failed to 

allege that Sears suffered “antitrust injury.”  (Frank Br. at 25).  As the plain 

language of Section 8 states and this Court’s holding in Protectoseal makes clear, 

the statute is prophylactic in nature and provides for per se liability.  Accordingly, 

“antitrust injury” is not a required element.  In fact, Section 8 seeks to prevent the 

very “antitrust injury” that Frank claims is a prerequisite to such a claim.  See 

Protectoseal at 589 (“the statute reflects a public interest in preventing directors 

from serving in positions which involve either a potential conflict of interest or a 

potential frustration of competition”); TRW, Inc. v. FTC, 647 F.2d 942, 949 (9th 

Cir. 1981) (“Section 8 was designed to prevent restraints on competition before 

they materialized”); SCM Corp. v. FTC, 565 F.2d 807, 811 (2d Cir. 1977) (Section 

8’s “prophylactic purpose” was to “‘nip in the bud incipient violations of the 

antitrust laws’”); United States v. Sears, Roebuck & Co., 111 F. Supp. 614, 616 

(S.D.N.Y. 1953) (“a fair reading of the legislative debates leaves little room for 

doubt that, in its efforts to strengthen the antitrust laws, what Congress intended by 

Section 8 was to nip in the bud incipient violations of the antitrust laws by 
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removing the opportunity or temptation to such violations through interlocking 

directorates.  The legislation was essentially preventative.”). 

The Supreme Court endorsed the prophylactic purpose of Section 8 and 

concluded that even if a challenged interlocking director steps down a plaintiff 

may still obtain injunctive relief by showing that “there exists some cognizable 

danger of recurrent violation.”  United States v. W. T. Grant Co., 345 U.S. 629, 

633 (1953).  See SCM, 565 F.2d at 812 (“voluntary cessation of a section 

8 violation does not of itself preclude injunctive relief”).   

Frank questions the continued validity of Protectoseal, arguing that it 

predates Brunswick Corp. v. Pueblo Bowl-O-Mat, Inc., 429 U.S. 477 (1977), which 

Frank claims requires a showing of “antitrust injury” in Section 8 cases.  (Frank 

Br. at 25.)  Brunswick dealt with whether a showing of antitrust injury was 

necessary when a party alleges a Section 7 violation and seeks money damages 

pursuant to Section 4 of the Clayton Act. Section 7 of the Clayton Act forbids 

corporate mergers that will restrain competition.  15 U.S.C. § 18.  Brunswick does 

not address or cite Section 8.  Because this action was brought solely pursuant to 

Section 8, does not allege sections 4 or 7 of the Clayton Act, and where money 

damages have never been sought, Brunswick is simply inapplicable.  In fact, this 

Court noted in Protectoseal the important differences between sections 7 and 8 of 

the Clayton Act: “[w]e do not believe Congress intended the legality of an 
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interlock to depend on the kind of complex evidence that may be required in a 

protracted case arising under § 7.” 484 F.2d at 589.   

   ii. Sears Previously Violated Section 8   

 In addition to the alleged illegal interlocks caused by Crowley and Reese, 

there is prior history involving Sears that Frank downplays or ignores.  Sears 

Roebuck – now a wholly-owned subsidiary of Sears after its 2005 merger with K-

Mart – was twice sued by the Government for violating Section 8.  See U.S. v. 

Sears Roebuck & Co., 112 F. Supp. 336 (S.D.N.Y. 1952) (shortly after 

Government sued, Sears Roebuck director John M. Hancock voluntarily resigned 

from the board of Bond Stores, Inc.); U.S. v. Sears Roebuck & Co., 111 F. Supp. 

614 (S.D.N.Y. 1953) (granting Government summary judgment against Sears 

Roebuck and Sidney J. Weinberg, a director of both Sears Roebuck and The B.F. 

Goodrich Company, for violating Section 8).  Against this background, Frank’s 

argument that Sears should ignore Section 8 is not well grounded, to say the least.  

In fact, Sears rejects Frank’s position in its Corporate Governance statements.  

(D.C. 56-8, Vianale Declaration in Opposition to Motion to Dismiss, Ex. F at 4 

(the Code of Conduct for Sears officers and employees states: “You are expected 

to comply with [the antitrust] laws at all times”); 

www.searsholdings.com/govern/guidelines.htm (“The Board of Directors … is 
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committed to the maximization of stockholder value while adhering to all 

applicable laws and observing the highest ethical standards.”)) 

 Further, the Department of Commerce updates the financial requirements 

and thresholds contained in Section 8 annually and the FTC has recently stepped 

up enforcement of Section 8.  On October 12, 2009, the FTC announced after its 

two-year investigation of Apple and Google that Arthur D. Levinson, a director of 

both companies, was stepping down from Google’s board.  Earlier in the year, 

Apple had announced that Eric E. Schmidt, also a director of both companies, was 

stepping down from Apple’s board.  FTC Chairman Jon Leibowitz announced:  

“Google, Apple, and Mr. Levinson should be commended for recognizing that 

overlapping board members between competing companies raise serious antitrust 

issues and for their willingness to resolve our concerns without the need for 

litigation . . . .  Beyond this matter, we will continue to monitor companies that 

share board members and take enforcement actions where appropriate.”  

(Statement of FTC Chairman Jon Leibowitz, Oct. 12, 2009 (available at 

www.ftc.gov/opa/2009/10/google.shtm).) 

iii. The Settlement Supports the Adequacy of Plaintiffs 

Who Only Sought and Obtained Injunctive Relief 

 

 The trial court also properly rejected Frank’s other argument, namely, that 

Sears’ shareholders would receive no monetary compensation, but the plaintiffs’ 

attorneys could seek up to $925,000 in fees, was ipso facto evidence of self-
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dealing.  (Frank Br. at 17-18.)  Frank fails to mention that the derivative lawsuit 

sought only injunctive relief – the removal of Crowley and Reese from the Sears 

board.  The lawsuit did not seek monetary relief.  Moreover, the trial court stated 

that a fee request of up to $925,000 would require its approval, and would be 

scrutinized carefully by the court.  As an initial matter, other than taking 

generalized swipes at Plaintiffs’ fee request, Frank has never claimed there was 

anything improper about counsels’ work on the case, hourly rates, or total lodestar, 

all of which were supported by voluminous and detailed records Plaintiffs’ counsel 

filed in the trial court in support of their fee request on the now terminated 

Settlement. (D.C. 102 with attachments 1 - 8, Memorandum of Law in Support of 

Plaintiffs’ Motion for Award of Attorneys’ Fees and Supporting Affirmations of 

Counsel at 1; D.C. 129, Supplemental Memorandum of Law in Support of 

Plaintiffs’ Motion to Approve Award of Attorneys Fees at 1, and attachments 1 

and 2.)  Frank has never challenged any of the information supporting Plaintiffs’ 

fee petition. 

 More important, the law is well-settled that non-monetary benefits to a 

corporation and its shareholders are adequate consideration for a settlement and the 

award of attorneys’ fees to plaintiffs’ counsel.  In Mills v. Electric Auto-Lite Co., 

396 U.S. 375 (1970), the Supreme Court held that a shareholder’s derivative action 

vindicating a federal statutory policy “rendered a substantial service to the 
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corporation and its shareholders.”  Id. at 396.  In Mills, the plaintiff sued 

derivatively, alleging a violation of Section 14(a) of the Securities Act of 1934.  

The plaintiff failed to disclose in a proxy statement to shareholders seeking their 

vote in favor of a proposed merger, that the directors recommending merger 

approval were actually controlled by the company’s majority stockholder.  Id. at 

378.  The corporation ultimately disclosed the information plaintiff had 

complained about.  

 The Supreme Court held that the plaintiff had conferred a substantial benefit 

on the corporation and its shareholders, and was therefore entitled to legal fees 

from the corporation, even though the suit had not produced and might never 

produce any monetary recovery.  Id. at 392.  The Court held that “in vindicating 

the statutory policy [of full disclosure], petitioners have rendered a substantial 

service to the corporation and its shareholders.”  Id. at 396.  The Court held that 

private derivative actions like Mills furnished “a benefit to all shareholders by 

providing an important means of enforcement of the proxy statute.”  Id.  The Court 

also held that in such derivative actions, the corporation was the proper party to 

pay the plaintiff’s attorney’s fees and expenses, because “the expenses incurred by 

one shareholder in the vindication of a corporate right of action can be spread 

among all shareholders through an award against the corporation, regardless of 
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whether an actual money recovery has been obtained in the corporation’s favor.”  

Id. at 394.  

 Here, the federal interest is clear and strong.  Section 8 “reflects a public 

interest in preventing directors from serving in positions which involve either a 

potential conflict of interest or a potential frustration of purpose.”  Protectoseal, 

484 F.2d at 589.  The parties’ proposed Settlement vindicated the federal purpose 

underlying Section 8, namely, removing conflicts of interest and frustration of the 

antitrust law’s purpose of free and open competition.  Indeed, the Mills Court 

commented favorably on the substantial benefit a stockholder had conferred by 

suing derivatively for a declaration on the illegality of the election of some of the 

corporation’s directors.  Mills, 396 U.S. at 395 (discussing stockholder action in 

Bosch v. Meeker Cooperative Light & Power Assn., 257 Minn. 362,  363, 101 

N.W.2d 423, 425  (1960)); Koppel v. Wein, 743 F.2d 129, 134-35 (2d Cir. 1984); 

Kopet v. Esquire Realty Co., 523 F.2d 1005, 1008 (2d Cir. 1975).  

 Frank’s argument that Sears’ stock price dropped in the days following the 

announcement of the proposed Settlement in April 2010 (Frank Br. at 5, 24), is 

irrelevant.   Frank presented below (Appx. at 131), and again on this Appeal (Frank 

Br. at 5), a stock price chart.  Frank claims the drop in Sears’ stock price on April 

7, 2010, when the proposed Settlement became public, must mean that the 

Settlement would make shareholders worse off.  Frank, however, concedes “that 
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there are lots of reasons a stock could drop,” and he admits he has not attempted to 

control for other market factors that could affect the stock price. (Frank Br. at 24.)   

This alone is enough to warrant rejection of Frank’s stock price argument.  But 

Frank’s analysis is flawed and misleading for the following additional reasons: 

 First, the stock price decline Frank highlights was statistically insignificant.  

Sears’ stock price decline from $107.91 on April 6, 2010, to a closing price of 

$106.11 on April 7, 2010, was only 1.6% -- a statistically insignificant drop for 

Sears.  Even a cursory review of the range of Sears’ closing prices in March and 

April 2010 makes this clear.  See Historical Stock Prices for Sears Holdings 

Corporation (available at 

http://finance.yahoo.com/q/hp?s=SHLD&a=02&b=1&c=2010&d=03&e=30&f=20

10&g=d).  In fact, Sears’ stock price fluctuated in a $1 to $2 range throughout 

much of the period from March 22, 2010 to April 21, 2010.  See id.  Sears’ public 

stock prices and volumes are not subject to reasonable dispute, are generally 

known in this District, and can be readily and accurately determined by the Court.  

See Fed. R. Ev. 201(b).  Accordingly, Plaintiffs respectfully request that the Court 

take judicial notice of Sears’ stock prices and trading volumes.  See Pugh v. 

Tribune Co., 521 F.3d 686, 691 n.2 (7th Cir. 2008) (court may take judicial notice 

of company’s stock prices); Radaszewski v. Maram, 383 F.3d 599, 600 (7th Cir. 

2004). 
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 Second, the light trading volume on April 7, 2010 and thereafter shows no 

adverse shareholder reaction to the proposed Settlement.  Sears had 21,412 

shareholders of record as of February 28, 2010, and 114,834,071 common shares 

outstanding.  (Sears 2009 Form 10-K, available at www.searsholdings.com 

(Investor Relations).)  There was no big sell off of Sears stock in reaction to the 

Settlement. On the contrary, only 553,200 shares of Sears common stock were 

traded (bought and sold) on April 7, 2010.  This number is far below Sears’ 

average daily trading volume for March 2010 of 778,704 shares, and for April 

2010 of 760,276.  (Average daily trading volume is obtained by adding up the total 

number of shares traded in the month and then dividing by the number of trading 

days in the month.  In March 2010, the total trading volume was 17,910,200 shares 

divided by 23 trading days; in April 2010, the total trading volume was 15,965,800 

shares divided by 21 trading days.)  Trading volume and stock prices for the 

remainder of the week are unremarkable.  The low trading volume on April 7, 

2010 and thereafter lends no support to Frank’s argument that shareholders 

believed the Settlement made Sears worse off.  The negligible number of 

shareholder objections to the Settlement (only nine) is consistent with this lack of a 

Sears selloff.    

 Third, Frank presents no information showing that news of the proposed 

Settlement was of a type that could move the market.  In the absence of expert 
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testimony that news of the Settlement could move the market for Sears stock one 

way or another, Frank’s stock chart is proof of nothing. Moreover, the Sears proxy 

filed on April 6, 2010, contained other information besides news of the Settlement. 

 Frank’s argument also lacks legal support. The Supreme Court has 

recognized that the benefit conferred on a corporation may not be capable of 

expression in monetary terms. Mills, 396 U.S. at 395.  Mills noted that many courts 

“have acknowledged that a corporation may receive a “substantial benefit” from a 

derivative suit, justifying an award of counsel fees, regardless of whether the 

benefit is pecuniary in nature.”  Id.  That is why Mills held that vindication of a 

federal statutory policy constitutes a substantial benefit to the corporation and its 

shareholders.  Mills, 396 U.S. at 396; accord Tandycrafts, Inc. v. Initio Partners, 

562 A.2d 1162, 1165 (Del. 1989) (“the [corporate] benefit need not be measurable 

in economic terms”).  And Mills held that courts can require the corporation to pay 

attorneys’ fees, because that is the most equitable way in a derivative action to 

“spread among all shareholders” the cost of the benefit conferred on the 

corporation.  Mills, 396 U.S. at 394. 

2. There Are Independent Grounds on Which Mandatory  

Intervention Could have been Denied 

 

 Although the trial court only addressed the adequacy issue, there were other 

and independent grounds on which to deny mandatory intervention. 
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i.   Frank’s Motion Was Untimely 

 

 Frank moved for intervention on August 16, 2010, over a year after the 

action was filed and over four months after the proposed Settlement was publicly 

announced.  Frank says that Sears’ proxy statement filed with the SEC on April 6, 

2010, advised shareholders of the Settlement.  (Appx. at 133.)  In his objection to 

the proposed Settlement, Frank told the Court: “I have elected with my broker to 

receive shareholder notice over e-mail.” (Appx. at 118.)  As an example, Frank 

notes that he received the proxy statement notice of the “2010 Metro Bancorp, Inc. 

Annual Meeting of Shareholders” by e-mail. (Id.)  Thus, with respect to Sears, 

Frank either knew of the Settlement in this case when it was publicly announced 

on April 6, 2010, or should have known about it at that time. The Settlement was 

also the subject of a half-page article in The Wall Street Journal on April 7, 2010. 

(Appx. at 144.) 

 The length of time Frank knew or should have known of his interest in the 

case, but did not move to intervene, is relevant to the timeliness inquiry.  See 

Central States, Southeast and Southwest Areas Pension Fund v. Gopher News Co., 

542 F. Supp.2d 823, 828-29 (N.D. Ill. 2008); In re Old Bank One Shareholders 

Sec. Litig., No. 00 C 2100, 2007 U.S. Dist. LEXIS 94776 at *5 (N.D. Ill., Dec. 28, 

2007); Sachs v. Reef Aquaria Design Inc., No. 06 C 1119, 2007 U.S. Dist. LEXIS 

75247 at *3-4 (N.D. Ill., Oct. 5, 2007).  Frank did not move for intervention until 
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August 16, 2010, more than four months after the settlement was announced in 

Sears’ SEC filings, and forty-nine days after the date, June 28, 2010, Frank  admits 

he received actual notice of the Settlement.  (Appx. at 117.)  This Court has held 

that intervention was untimely and inexcusable when the applicant sought to 

intervene four months after the action had been filed and forty-nine days after the 

applicant had become aware of her interest in the case.  Fed. Deposit Ins. Corp. v. 

Hanrahan, 612 F.2d 1051, 1053 (7th Cir. 1980). 

ii.   Frank Lacks Standing  

 

 Under Rule 23.1 and Delaware law, to have standing to assert claims 

derivatively, Frank must be a shareholder of Sears at the time the transaction 

complained of took place and when the action was brought.  Rule 23.1(b)(1); 

Weinhaus v. Gale, 237 F.2d 197, 199 (7th Cir. 1956).  Frank purchased 100 shares 

of Sears stock on March 9, 2010.  (Appx. 116.)   Plaintiffs, however, allege that 

Section 8 was violated in 2009, when the board nominated Crowley and Reese for 

reelection to the board that year.  (Appx. at 43, ¶¶ 57-59.)  Because Frank did not 

own the stock in 2009, he has no standing to pursue the claims Plaintiffs allege, nor 

to dismiss claims he does not possess the power to bring.  

iii. Frank Failed to Provide a Proper Pleading   

 

 Frank failed to attach a proper pleading to his Motion.  Under Rule 24, a 

motion to intervene must be “accompanied by a pleading that sets out a claim or 
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defense for which intervention is sought.”  Fed. R. Civ. P. 24(c).  Attached as an 

exhibit to Frank’s Motion is a two-page “Proposed Pleading.”  (Appx. at 137-138.)   

The exhibit sets forth no “claim.”  Insofar as it may be construed as a “defense,” it 

contains no facts supporting a request for dismissal with prejudice.  It states only 

that Plaintiffs are inadequate under Rule 23.1(a) because the litigation “adversely 

affects the corporation” and because the Settlement provides no value to 

shareholders. (Appx. at 138.)  The exhibit contains no factual allegations to support 

either assertion.   

Notably, Frank’s “Proposed Pleading” does demonstrate his lack of 

standing: it alleges that Frank did not purchase any Sears shares until March 9, 

2010, nearly a year after the 2009 election of directors that Plaintiffs challenge.  

(Appx. at 138.)  

iv.   Frank’s Objection Was Fully Considered Below  

  Despite the District Court’s Denial of Intervention  

 

 The District Court fully considered Frank’s objection, despite its denial of 

his motion to intervene.  Frank twice lodged objections to the proposed Settlement, 

and stated that he intended to appeal any decision granting settlement approval 

(regardless of its substance) whether or not his motion to intervene was granted. 

(Appx. at 130, ¶ 12.)  The trial court indicated that Frank’s written objections 

would be considered (Short Appx. at 2), and invited Frank to expound on his 

objections at the final fairness hearing, which Frank did.  (Short Appx. at 3-9.)  To 
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the extent that Frank’s main purpose was to ensure that his objection was heard, he 

accomplished that goal.  The outcome below would have been no different if 

intervention had been granted, and will be no different if this Court reverses the 

intervention order. 

Finally, Frank’s reliance on Crawford v. Equifax Payment Servs., Inc., 201 

F.3d 877 (7th Cir. 2000), is misplaced.  (Frank Br. at 1-2, 8-9, 11-12.)  Crawford 

involved a proposed class action settlement that would potentially release claims 

being concurrently prosecuted by other plaintiffs in related class actions.  201 F.3d 

at 879.  The related plaintiffs moved to intervene in Crawford to protect their 

claims which would have been released in the event the Crawford settlement was 

approved.  Id.  The trial court denied their request for intervention on the grounds 

that they were untimely and that their intervention would “prejudice” the 

settlement, which the trial court then approved.  Id.  This Court reversed both the 

denial of intervention and the approval of the settlement, holding that causing 

“prejudice” to a settlement is insufficient grounds to deny intervention.  Id. at 881.  

Aside from being factually, legally and procedurally different from this case – to 

be sure, the trial court here denied intervention on totally different grounds – 

Crawford demonstrates the futility of this Appeal given that the trial court here 

denied settlement approval thus mooting the very need for intervention in the first 

place.  
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  3.   Permissive Intervention Was Properly Denied 

 

 The trial court did not abuse its discretion in denying Frank permissive 

intervention.  As an initial matter, however, it bears noting that Frank nowhere in 

his brief challenges the trial court’s denial of permissive intervention pursuant to 

Rule 24(b).  By failing to address this portion of the trial court’s decision, Frank 

has waived any challenge to it.  See Long v. Teachers’ Retirement Sys. of Illinois, 

585 F.3d 344, 349 (7th Cir. 2009) (stating that  a party’s argument is waived if the 

party fails to “develop its position by providing citation to the relevant portions of 

the record and supporting authority” or by making “unsupported or 

underdeveloped arguments”).  

Frank told the trial court he would appeal any decision the trial court 

rendered approving the proposed Settlement, regardless of the substance of any 

such approval order or whether the trial court granted Frank’s motion to intervene.  

(Appx. at 130, ¶12.)  Frank himself effectively told the trial court that he did not 

need a favorable ruling in order for him to appeal – the sole reason Frank moved to 

intervene in the first instance.  The trial court thus acted completely within its 

discretion to deny Frank permissive intervention. 

 In light of these facts, the trial court squarely assessed whether “the 

intervention will unduly delay or prejudice the adjudication of the original parties’ 

rights,” Fed. R. Civ. P. 24(b)(3), and correctly noted that Frank’s participation as 
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an intervenor “would be more obstructive than constructive”  given Frank’s stated 

intent to appeal any grant of settlement approval sight unseen – before the trial 

court had held a fairness hearing, approved or rejected the proposed Settlement, 

ruled on fees, and before Frank could have considered the costs of appeal to Sears.  

(Short Appx. p. 2.)  The trial court properly held that permissive intervention was 

not needed because Frank’s written objections would be considered by the trial 

court.  Moreover, the trial court invited Frank to expound on his objections at the 

final fairness hearing, which Frank did.  (Short Appx. at 3-9.)  

The trial court’s decision to deny permissive intervention based, in part, on 

the fact that “Frank’s intervention would be more obstructive than constructive,” 

was reasonable and well within the trial court’s discretion.  See, e.g., Perry v. 

Proposition 8 Official Proponents, 587 F.3d 947, 956 (9th Cir. 2009) (“It was well 

within the district court’s discretion to find that the delay occasioned by 

intervention outweighed the value added by the [Intervenor’s] participation in the 

suit.”); Coalition to Defend Affirmative Action v. Granholm, 501 F.3d 775, 783 

(6th Cir. 2007) (affirming the denial of permissive intervention based on the 

district court’s finding the intervenor would “inhibit, not promote, a prompt 

resolution”). 
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III. FRANK’S MOTION TO DISMISS THIS ACTION IS BASELESS 

 Frank’s sole basis for seeking to dismiss this action in his nine-paragraph 

“Proposed Pleading” (Appx. at 137-138) was his argument that this action 

provided no benefit to Sears or its shareholders – essentially the basis he asserted 

for his objection – and that the plaintiffs are inadequate. (Appx. at 138, ¶ 9.)  As an 

initial matter, the trial court’s denial of Frank’s motion to dismiss is not properly 

before the Court, since denial of a motion to dismiss is not subject to interlocutory 

appeal.  See 28 U.S.C. §§ 1291 and 1292. No final judgment has been entered yet 

in the trial court.  Thus, denial of Frank’s motion to dismiss cannot be reviewed 

immediately.  28 U.S.C. § 1291.  In addition, denial of Frank’s motion to dismiss 

does not qualify under the collateral order doctrine, which requires litigants to 

show that the trial court’s order satisfies all three of the following components: (1) 

it conclusively determined a disputed question; (2) it resolved an important issue 

separate from the merits of the action; and (3) the order is effectively unreviewable 

on appeal from a final judgment.  Cunningham v. Hamilton County, 527 U.S. 198, 

204-210 (1999); Stringfellow v. Concerned Neighbors in Action, 480 U.S. 370, 375 

(1987). Frank’s appeal fails under the second and third of these criteria.  The order 

denying Frank’s motion to dismiss was not separate from the merits and is not 

unreviewable on an appeal from the final judgment.     
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 Moreover, Frank presented no factual allegations in his “Proposed Pleading” 

and no basis to conclude that Plaintiffs are inadequate representatives simply for 

seeking to enforce a provision of the antitrust laws.  Under Frank’s analysis, any 

derivative suit that seeks injunctive relief is frivolous, especially if the wrongdoing 

complained of results in “excessive profits” for the company.  Moreover, the trial 

court considered and rejected this same argument in deciding Frank’s motion to 

intervene, which was based on the same argument. (Short Appx. at 2.)  Finally, 

Defendants had already moved to dismiss the Complaint on substantive grounds, 

which the trial court denied.  (Appx. 50-57)  There was no error in the trial court’s 

denial of Frank’s motion to dismiss for all the same reasons discussed above with 

respect to Frank’s motion for mandatory and permissive intervention. 

 Frank’s reliance on Aqua Dots Prod. Liab. Litig., 654 F.3d 748 (7th Cir. 

2011) (Frank Br. at 9, 16, 21-26), is misplaced.  Aqua Dots concerned the sale of a 

defective product to a class of purchasers.  The Court questioned the validity of a 

class action that was brought to vindicate the purchasers’ rights when the company 

had already voluntarily agreed to refund or replace the defective products.  Id. at 

751 (“Plaintiffs want relief that duplicates a remedy that most buyers already have 

received, and that remains available to all members of the putative class”). Here, 

Sears did not voluntarily seek to compel Crowley or Reese to end their alleged 

violations of Section 8.  On the contrary, a settlement achieving this beneficial 
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result was reached only after hard-fought litigation.  Frank’s contention that Sears 

would be better off ignoring Section 8 and violating the antitrust laws in order to 

realize “excessive profits” was properly rejected by the trial court and has already 

been discussed above in light of Protectoseal. For the reasons discussed above, 

none of the facts, laws or analysis in Aqua Dots applies here.   

CONCLUSION 

 For the foregoing reasons, this Court should dismiss this Appeal as moot.  

Should this Court reach the merits, it should affirm the trial court’s order denying 

Frank’s motion to intervene and dismiss. 
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