
 0 
Terests. 



Page  1 

All Rights Reserved - Copyright 2010 

Victor Frank Ainslie 

 

INDEX 

 

 
Subject                Page  
 
INDEX            1 
OVERVIEW         2 
FOREWORD         2 
DID THEY REALLY CARE?        7 
THE MOTIVATING FORCE – GREED                8 
STORM FINANCIAL                  11 
THE BANKS – GENERAL                 46 
THE CBA AND SLATER & GORDON               49 
 1. THE CBA                  49 
 2. SLATER & GORDON                66 
BANK OF QUEENSLAND                           109 
THE MACQUARIE BANK                123 
THE GOODRIDGE CASE                152 
THE CBA RESOLUTION SCHEME               156 
CONTRACTUAL RIGHTS & ‘UNCONSCIONABILITY’            169 
UNREGISTERED MANAGED INVESTMENT SCHEMES            171 
PARLIAMENTARY JOINT-COMMITTEE              175 
STORM’S PROFESSIONAL INDEMNITY INSURANCE            183 
THE WORRELLS ENQUIRY & SUBSEQUENT REPORT            188 
PUBLIC PERCEPTION                192 
ASIC                    194 
THE GOVERNMENT                 196 
POOR MANAGEMENT OR DELIBERATE INTENT?            202 
IN THE ARENA                 204 
A SORRY AFFAIR                 208 
DOES THIS GOVERNMENT HAVE THE MONEY?             215 
A PETITION TO THE PM OF AUSTRALIA              217 
THE CHARGE SHEET                218 
ARE THE BANKS BASTARDS?               219 
THE BANKS’ POSITIONS IN ALL THIS!              220 
IN THE FINAL ANALYSIS                221 

 

 

 

 

 



Page  2 

 
OVERVIEW 

An Australian Story 
 
Storm Financial Limited was a financial advice company, based in Townsville, 

Queensland, Australia. The company was founded by Emmanual Cassimatis and his 
wife Julie Cassimatis in 2004.  It went into administration in January 2009 and was 
placed in liquidation on 26 March 2009. The collapse left an estimated 14 000 
investors facing significant losses, and precipitated a parliamentary inquiry by the 
Joint Committee on Corporations and Financial Services. 

In August 2008, Storm Financial's clients had AU$4.8 billion invested in the 
company's sponsored share funds. By October 2008, that had dropped to 
AU$3.5 billion, primarily as a result of falling share values. In August 2008, 
approximately 37 percent of investments were being funded by margin lending.  

On 12 December 2008, the Australian Securities and Investments 
Commission began investigation of Storm Financial's margin lending and related 
advice.  Storm Financial was placed in administration in January 2009. The company 
had AU$88 million in debts at the time. 

The collapse of Storm and Opes Prime prompted the Parliamentary Joint 
Committee on Corporations and Financial Services on 25 February 2009 to decide to 
conduct an inquiry into the two business failures and other similar collapses. The 
company was placed in liquidation by a Federal Court decision on 26 March 2009, 
putting asset recovery in the hands of liquidators Worrells Solvency and Forensic 
Accountants.  

Investors in Storm Financial were expected to face large losses, possibly getting 
none of their funds back. Many of Storm Financial's clients are expected to face 
economic hardship; a survey of one group of 400 clients indicated two-thirds would 
be unable to purchase a home after the forced sale of their existing house. 
The Commonwealth Bank held about 30 percent of the loan business when it 
collapsed. 

An inquiry into the collapse produced a joint parliamentary committee report in 
late November 2009. The report placed the blame for the collapse on the financial 
services industry and the regulators.”   

 
 

FOREWORD 
 

“Beware of false prophets, who come to you in sheep's clothing, but inwardly 
are ravenous wolves.” Matthew 7:15 

 
They say that in order to appreciate anything fully you need to be there and 

experience it for yourself. Well, Helen and I are certainly there all right! Up to our 
eyeballs in the dung heap that Storm Financial and certain banks have created that 
left their customers broke; in some cases homeless, deep in debt, and many bereft of 
even the basics to live any type of meaningful existence. Many of these are elderly 
self-funded retirees that have been left wondering, “What the bloody hell happened?” 

My name is VICTOR (Frank) AINSLIE and I will attempt in this book to tell you 
exactly what happened, what your legal position is, and what you can do about it. 

My name tends to confuse people at times because everyone calls me Frank 
although my name is really, Victor. My father went by the same name and it all 
became too confusing for everyone, so I quickly became ‘Francis’ which is my 
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second name. Growing up in the east-end of London in the fifties, ‘Francis’ was an 
unfortunate name to have because of its somewhat sissy undertones so I told 
everyone my name was ‘Frank It seemed a safer bet at the time because the back 
streets of London are no place to be either a sissy or precious about one’s name. 
The name’s stuck ever since. 

It’s funny when you think about it, my first name being ‘Victor’ and all because it’s 
almost spelt the same way as ‘VICTIM’ which is what I and thousands of others have 
become.  

It seems ironic really to think that we, Helen and I, were taken to the cleaners by 
tricksters because I have always tended to be cautious by nature where money is 
concerned. I guess this comes from growing up poor and knowing the value of a 
quid. 

To find myself poor once again, after a lifetime struggling to be anything but, feels 
odd to say the very least. However, I have found that no matter who we are, life 
always seems to throw us a curved ball from time to time. When it happens, we can 
either duck or try and knock the cover off it. I prefer to try and do the latter because 
it’s in my nature.  

Turning the other cheek to my way of thinking is bending over and giving 
someone the ‘Full Monty’ and that’s what I intend to do in this book because the 
rogues mentioned in it deserve nothing less.  

It’s an unfortunate fact that some people that inhabit this world of ours are forever 
on the prowl for others that can further their needs, be it for power, greed or 
whatever. The road to their success is always littered with the bodies of their victims.  

The word “Victim” among other things means“ one that is tricked or duped!” In 
this book, I will show you how I and the other people that invested using the services 
of Storm Financial were tricked and duped by that financial advisory firm and the 
Banks that acted in partnership with it. I say partnership because Siamese twins 
would have had problems being closer. Yet, those same banks now claim that they 
hardly knew Storm Financial even though they had been sleeping together for years. 

Helen and I are not alone. We are but two of 14,000 investors that travelled down 
the same path, or should I say, fell in the same black hole that has now been 
labelled, “the worst financial disaster in the history of Australia.”  

How does one best describe what happened and encapsulate it all in the title of a 
book? I must admit that I seriously considered calling this book, “FUBAR” which is an 
acronym that became popular in World War 2 when someone wanted to express 
their dissatisfaction in strong terms.  

It stands for: F*cked up beyond all reason, F*cked up beyond all recognition, and  
F*cked up beyond all repair. Take your pick! They all seem apt somehow! 

Actually, the origins of FUBAR are not known with any certainty but it may well 
have derived from the German word  ‘furchtbar’ which means awful and terrible. 

If my words are making you feel faint at this point, try sitting here in this dung 
heap that these corporate criminals have created for us. It just reeks of corruption! 

When Storm’s clients lost $3 billion in savings and assets, it was indeed ‘Fuchtbar’ 
(AWFUL and TERRIBLE) because so many who lost everything, leaving them 
completely destitute, were elderly Australians. Make no mistake about the effect it 
has had on their lives. It has simply destroyed them.  

The fact that the majority of them shaped this country and instilled in it a set of 
values doesn’t mean an iota to this Government or the financial institutions that 
milked them for profit and abandoned them when everything went pear shaped.  

Whilst the world of those Storm investors is now well and truly FUBAR and this 
would indeed have been a suitable title for this book, it just didn’t quite suit somehow!  

I then toyed with the idea of calling it “AUSTRALIAN CONSPIRACY” because 
this title does describes what happened then and what is still happening now. The 
alliances certain Banks and Storm formed with one another and the covert 
agreements they had in place were the prime cause of so many losing so much. 
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These Banks and Storm certainly did plot together to use their clients’ assets for 
personal gain, and by so doing, they went beyond the bounds of responsible financial 
advice and prudent banking practice.  

In the end though I decided to call it “PLAUSIBLE DENIABILITY” because this 
seems to best describe the situation that currently exists where the Banks are 
concerned.  

Now, you are probably scratching your heads and wondering what the heck 
“plausible deniability” means.  

“Plausible deniability” for those that are not familiar with this strategy is one 
where the upper rungs of management in an organisation pass the blame to those on 
the lower rungs, and the people on the lower rungs are often inaccessible (sacked in 
the case of the CBA). It, then becomes difficult to establish exactly who is to blame. 
It’s a ploy often used by those that gave the orders in the first place to distance 
themselves from any responsibility.  In the case that illegal or otherwise disreputable 
and unpopular activities become public, high-ranking executives will employ this ruse 
to deny any awareness of such acts by those below them in the chain of command. 

The CEO’s of the CBA, the Macquarie Bank and the Bank of Queensland seem 
to fit the bill perfectly.  

The term "plausible deniability" can also apply to any act that leaves little or no 
evidence of wrongdoing or abuse. On this score, Storm Financial and the Banks 
involved fall down badly. There’s enough evidence lying around to condemn them all, 
if only we can get them into a court room.  

Unfortunately, parties such as the Parliamentary Joint-Committee and ASIC who 
have been investigating this matter seem to have trouble focussing on the body of 
evidence relating to the crimes of the Banks. One has to presume that Storm 
Financial is easier quarry to hunt down.  

Plausible deniability is also a legal concept by the way. It refers to lack of 
evidence (or so the Banks think) proving an allegation. Standards of proof vary in civil 
and criminal cases. In civil cases, the standard of proof is "more likely so than not" 
whereas in a criminal matter, the standard is "beyond a reasonable doubt"  

If your opponent lacks incontrovertible proof (evidence) of their allegation, you 
can "plausibly deny" the allegation even though it may be true.  

Well, Bro! Do we have news for you! 
Storm Financial and the Banks involved with that company are, of course, the 

chief perpetrators! However, these financial bodies could only have operated in this 
way when a culture of “free market” policies was allowed to flourish. Those in 
authority who failed to identify the wrongdoings of Storm and the Banks until it was all 
too late are, by default, themselves tacit accomplices.  Their inertia now, their lack of 
foresight then, their dereliction of duty to Australian investors in general, and the 
elderly in particular who were led to believe that investing was safe, should be 
roundly condemned by all. By failing to bring the Banks involved to task, they are 
adding insult to injury.  

The facts of the matter are plain enough.  Certain major banks in this country 
formed an unholy alliance with Storm Financial – FACT! Those banks were 
instrumental in promoting Storm Financial’s shady practices and high risk schemes - 
FACT! These banks are now endeavouring to COVER-UP their dealings with that 
advisory firm – FACT!  

Why then, we must ask, is this Government and ASIC going soft on these 
corporate criminals? Can’t they see that these banks are simply shrugging their 
shoulders and thumbing their nose at this Government and ASIC.  

When questioned the banks offer lame excuses, “Not us Mister! We did nothing 
wrong!” Well, this time, they have been caught with their hands in their customers’ 
pockets, and they should be made to return what they have stolen. What’s more, 
they should be punished because that is what one does to those that have broken 
the law. 
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This book seeks to expose Storm Financial and the Banks for what they really 
were, “false prophets and ravenous wolves” that bled their customers dry for financial 
gain without any regard for the consequences. 

As I write, the story of Storm Financial and the Banks allied with it is ongoing. 
ASIC is still investigating the collapse of Storm and no prosecutions have yet taken 
place. Therefore, the complete story of Storm and the Banks will not be known until 
all the facts come to light. If the Banks have their way, they never will.  

Fortunately, there is enough evidence available now to build a case, and lay the 
blame for this financial disaster squarely with Storm Financial and the Banks 
concerned. These parties were the ones that had covert agreements with one 
another, and they were the ones that devised schemes and strategies designed 
primarily to suck money out of their customers. They mutually promoted high-risk 
investments that were beneficial for them but left their customers completely exposed 
to market fluctuations with disastrous consequences. Why ASIC has so far failed to 
see this is a mystery in itself. 

Since the collapse of Storm Financial, I have been an active poster on the 
‘SICAG’ Group and ‘SOB’ (my own discussion Group). SOB by the way is an 
acronym for “Storming on Banks.” However, as one member of SOB was quick to 
point out, it could equally stand for “Sick of Bull-shitters!  I hope he wasn’t referring to 
me? 

This book is a compilation of my many postings on these Groups, and some of 
my past correspondence with ASIC, the CBA, the Macquarie Banks, the Bank of 
Queensland, the Parliamentary Joint Committee, the Government and others 
expressing points of law, outlining flawed procedures, highlighting criminal acts, 
pointing out blatant misrepresentation etc. I have also quoted various media articles, 
and I have echoed comments made by others that emphasise a particular point.  

In parts of this book, because of the subject matter, it doesn’t make for avid 
reading. Points of law for instance for some can be BLOODY BORING! However, it is 
not meant to be a thriller. If anything, it’s more a horror story! Therefore, I have tried 
to lighten the mood at times by introducing some humor to the narrative. The subject 
matter, however, is far from humorous. 

I have written this book primarily for the benefit of those that have suffered at the 
hands of Storm and the banks in order that they can fully understand what has 
occurred and come to grips with the issues involved. This book is basically designed 
to inform people about the circumstances that led up to these losses, and to help 
them readily identify the cause and the wrongdoers.  

Many of those that lost money in Storm do not have access to any Group and 
they must therefore rely on information provided by the media, their solicitors if any, 
or other information outlets. I hope this book will be helpful for those people. If others 
find it of interest, so be it. 

I have learnt among other things in my life that knowledge is power! Only by 
knowing what really happened can anyone make an informed judgement about 
anything. Only by knowing will you be able to fully comprehend what these banks 
and Storm did and why the banks must now pay. 

This book is basically about four villains: Storm Financial, the Commonwealth 
Bank of Australia, the Macquarie Bank, and the Bank of Queensland. This book 
focuses on these “Four Riders of this Australian Financial Apocalypse.” (Not a bad 
book title that! - A sequel perhaps!) 

However, it should be noted that there were other Banks caught up in the Storm 
labyrinth, and they must also share some of the blame. They were all like pigs at a 
trough devouring their customers’ monies greedily. 

In this book I have tried not to pervert the facts as many have but rather say it as 
it is without fear or favour. If, in so doing, I upset a few people, so be it! If I upset a 
few bankers, great! If I upset anyone that was once part of the Storm Financial 
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hierarchy, I would ask them to put themselves in our place. They’ll never be as upset 
as we are; the people Storm and the Banks took for a financial ride. 

This book will also serve, I hope, to remind those in Government and ASIC of 
their duty to prosecute the wrongdoers to the full extent of the law. This matter is too 
important to thousands of elderly Australians to ignore any longer. It has to taken out 
of the “too hard basket” and something has to be done NOW!  

The focus of this book is not on Storm Financial despite its leading role in all this 
because it is no more. Having said that, the directors of Storm Financial were the 
architects of this Australian tragedy and I have sought to explain their part in all this 
as fully as I can.  

Someone like Ron Jelich (the former Development Manager for Storm) will be 
able to tell us what really went on in the Cassimatis Bunker. I’m hoping that he will 
eventually add his segment to this book, so we can get an idea of the inner workings 
of the Storm menagerie. 

The arch villains that do remain are, of course, the Banks. They always survive 
because they are protected by the Government of the day, and they are therefore, to 
all intents and purposes, above the law. They are sacrosanct, so to speak!  

Because this state of affairs is allowed to continue infinitum, the Banks ride 
roughshod over their customers interests, violate their own banking codes of 
conduct, treat ASIC as fools, have the money to “offset any Storm” and churn money 
out of all and sundry at every available opportunity. They are completely without 
scruples of any kind, and they have no shame. Then they have the 
barefaced effrontery to continually advertise that they are the best because THEY 
CARE! The only thing they care about is money. Theirs! Not ours! 

The truth of the matter is that the individuals in these Banks conspired with Storm 
Financial to milk their customers for gain, and they did so unlawfully. They should 
therefore be prosecuted accordingly under the laws laid down to protect consumers. 
Nothing less is warranted.  

As for the head honchos in those Banks, they should resign because they are 
either inept or corrupt, or both. “We are not responsible! Don’t blame us! We didn’t 
know what was going on!” Like Hell they didn’t! 

President Harry S. Truman had a sign with the inscription “The Buck Stops Here!” 
sitting on his desk. This was meant to indicate that he didn't “pass the buck” to 
anyone else, but accepted personal responsibility for the way the country was 
governed. Maybe some of these Banks’ CEO’s should take a leaf out of his book. 
Then again they could be telling a few “pork pies” about not knowing, that is! What do 
you think? 

Nah! The Banks would never do that! 
I can tell you this! The one thing that these banks fear the most is being 

prosecuted because the law, at least, provides a level playing field where the 
influence of vested interests can no longer be exerted. The principles of commercial, 
statute, and criminal law that apply in a court room will bring these banks down. They 
know it! The question is, “Are you willing, and for that matter able, to sue these 
bandits?” If you are, you will need to join the class actions that are currently 
underway. Numbers are the key! 

As for this Government and the regulatory policeman, ASIC, they need the 
intestinal fortitude to get off their backsides and act. Until then the question must 
always linger, “Who is actually governing this country?” At the moment it seems that 
big business in the guise of the Banks and other large commercial interests are, and 
the Government is merely a puppet that waits for its strings to be pulled. 

ASIC has a duty to ascertain who is to blame and prosecute those individuals 
that have perverted the laws of this country.  We, the people that have suffered as a 
consequence of their actions expect nothing less. Indeed, to do nothing less makes 
these Governing bodies complicit in their own right.   

There is a self-evident truth!  
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“When good men do nothing, they are no longer good. Many have the mistaken 
notion that good is merely the absence of doing that, which is wrong. Not so! One is 
good not merely because he does no evil, but because he is actively working for 
what is good.” 

At the moment, to the people that are still waiting for something to be done, it 
seems that everything is “FUBAR!”  

 
 

DID THEY REALLY CARE? 
 

“Storm adviser didn't care, argues barrister” 
Daniel Hurst !5th October 2009 
“LAWYERS for the Storm Financial liquidators have accused one of the 

company's former advisers of not caring if the investment advice he provided to a 
retiring couple was based on inaccurate information. 

The Brisbane adviser, Stuart Drummond, became involved in a heated exchange 
with the Worrells barrister Craig Wilkins when the Federal Court continued a public 
hearing in Brisbane yesterday. 

The tussle came as Slater and Gordon announced it had filed its first NSW case 
against the Bank of Queensland on behalf of a Storm Financial client who lost his 
home when his investment in indexed funds plummeted. 

The Federal Court has already heard evidence that Storm Financial's computer 
system did not allow it to easily monitor the state of its clients' portfolios, despite 
potential customers being promised continued checking in return for hefty up-front 
fees. 

Yesterday Mr Drummond told the court that clients generally came to follow-up 
meetings three or four times a year and this was "typically" the only time the advisers 
looked at their margin loan to value ratio. 

He defended the advice he gave in May 2007 to a Brisbane couple, aged 65 and 
61, who were looking to sell a $1 million shopping centre and Laundromat they owned 
to set themselves up for retirement. 

They were told to borrow against their home and take out margin loans to invest in 
indexed funds. But they were hit by heavy losses and left contemplating the potential 
sale of their house. 

Mr Wilkins challenged the suggestion the couple should borrow against their 
home, risking it for potential gains on the stockmarket. 

"If you went to the casino, would you put everything you own on the table?" he 
asked. Mr Drummond said: "Depends how much I had." 

The adviser said most people's investments were "hugely overweight" with 
property, and if potential clients did not like the advice they received they could walk 
away. 

"It's called financial advice. We're there to tell people what we think they should do 
with their money," he said. 

Mr Wilkins queried the written statement of advice Mr Drummond provided to the 
retiring couple, which contained graphs comparing investment options and referred to 
research showing "recent slowing" on the property market. 

He accused Mr Drummond of handing over the advice "not caring whether it was 
true or false 

"It was never a case of not caring," the former adviser fired back” [End of article] 
It seems odd when you read something like this and suddenly realize that they 

are talking about you! We are, of course, the couple in question. We are the ones 
making the news! We are the nutters that told him to throw the dice with gay 
abandon. “Ah well! What’s another million between friends!” 
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When you read something like this, you can hardly believe what is being said. 
Was this the same Mr. Drummond who had all the answers when we were in his 
office, and was making all those promises about looking after our interests. Was this 
the same man that said nothing could go wrong because they had all the systems in 
place. He even promoted his image of caring by displaying in his office photos of his 
family for all to see.  

Frankly, Helen and I were completely taken in by his affability and his 
expressions of concern. There were no horns on his head and his tongue wasn’t 
forked for all to see. What he told us seemed to make perfect sense at the time. But 
then again, when you think about it, it was never really about what he or others told 
you then, but what they did afterwards that landed us all in this mess. 

Was it really a case of not caring? Did they, Storm, merely take their eyes off the ball, or 
were they just plain greedy and only put themselves first? I’ll leave it for you to judge. I know 
what I think! 

I must admit that it is difficult for me to be completely objective because we lost all our 
money when Storm collapsed. Therefore, Helen and I are not exactly disinterested parties. 
Having said that, I believe that much of what I have written in this book is factual based on 
the evidence at hand. Certainly, it’s more accurate than some of the dross we have been 
served in the media of late. 

In the years ahead when all the facts are known, then someone else may retell 
this story putting his or her slant on it. Be that as it may, this is my version of the 
events that culminated in this Australian tragedy. 

It’s all the more heartbreaking because this disaster didn’t come about because 
of a flood, a fire, or a drought, although a STORM of kinds did descend on people’s 
lives. It was not an act of God! This was a man-made tsunami that blew peoples’ 
lives away as effectively as anything the Almighty could muster up.  

It had its origins, I believe, in man’s insatiable desire to acquire money. The 
people involved conspired to spin their web of deceit, luring people in by promising 
them financial freedom for life. By so doing, they effectively condemned their victims 
to Poverty Row for life instead. 

When you think about it, the Storm investors were the softest touch of all 
because many were elderly, trusting, financially naive, and unsuspecting. They 
unwittingly became targets because they had acquired during a lifetime of struggle, 
sufficient assets to attract the attention of these leeches that know how to pervert the 
laws, under which our society functions, for their own ends.  

This book is for all those, like us, that have suffered at the hands of Storm 
Financial and the Banks that aided and abetted them so assiduously. Its purpose is 
to inform.  

 
 

THE MOTIVATING FORCE – GREED! 
 

"Man condemns things eternal for the sake of temporal things." Thomas 
Aquinas  (2, 118, ad 1) 

 
In order to fully appreciate what happened and why Storm Financial collapsed 

like a deck of cards, it is important to understand the cause.  It wasn’t, as many 
believe, because the stock markets plummeted at the end of 2008. Other investors 
survived despite that! Certainly, they were left somewhat battered and bruised but 
they weren’t blown away in the STORM as we all were! Why was that? 

I’ll answer that in one word, ‘GREED!” 
Let’s go back for a moment in history to illustrate what I mean.  
Following the American Civil War, there were a couple of different currencies in 

circulation, one reducing in value and less reliable. 
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City banks peddled mortgages widely on new farmland they had never seen. A 
new farmer could sign up in either currency. Then the Government consolidated the 
two currencies in to one. Farmers that had taken out mortgages in the inferior 
currency took a loss. They were left in many instances owing the banks up to twice 
what they owed. 

They had foolishly believed in the government of the day’s promise that hard 
work brings wealth. The reality, they found, was somewhat different. Whilst they 
worked hard, they actually lost money on their slow-producing farms.   

Meanwhile, the banks flourished. They grew spectacularly. When questioned 
about this, the banks argued that they were only being patriotic.  

Despite the fact that 145 years has passed, nothing really has changed. Banks 
still merrily churn money out of their customers. When something goes wrong such 
as the Storm Financial collapse, the banks deny responsibility and walk away. The 
Government protects these Banks because the economy might suffer if the Banks do 
not remain strong.  

The people that the banks rort (we call them victims, the Banks call them 
customers) become what is known as “collateral damage. “Your sacrifice is 
necessary for the sake of the shareholders’’, they will rationalize. 

Behind your back they will whisper, “Serves them right anyway! Would you let 
your dog out on the street when we’re loose? Then again, who gives a shit anyway! 
We’re all right, Jack! Stuff you!”   

You must admit! They do have a point! “Greed is good!” Ask the Greek who came 
bearing gifts. 

Gordon Gekko, a fictional character and the main antagonist of the 1987 
film “WALL STREET “ was, no doubt, speaking on behalf of the rapacious dogs of 
this world when he famously said this very thing, “Greed is good!” 

Geckos (almost the same thing) are small lizards that will drop their tails as a 
defence mechanism when they are attacked; a process that is called autotomy.  The 
attacker then concentrates on the discarded tail which is still moving and forgets all 
about the gecko which remains perfectly still and does nothing. This is a good 
description of the way the banks have acted since the collapse of Storm. They have 
sat still and blamed everything on Storm in the hope that the attention of the media, 
ASIC and this Government will be focussed on the offenders within Storm Financial 
and away from them. So far it seems to have worked a treat! 

We live in a time of corporate greed and social inequality. We also live in a world 
where 20% of the population consumes 80% of the world's goods. Nothing will ever 
change in our society because too many avaricious people control too much of our 
economy. Bankers predominate in this regard. They rule the roost. They reign 
supreme. 

 “PLAUSIBLE DENIABILITY” is basically a story of GREED. Not as many would 
have you believe, on the part of the investors who entrusted Storm Financial and the 
banks with their money, but rather corporate greed by Storm Financial and the Banks 
associated with that company. They filched monies out of their customers by 
employing a policy of over-leveraging that was irresponsible, self-serving to Storm 
and the Banks, and downright risky for their customers. No real benefits accrued to 
investors by being so involved, just massive debts. The Banks and Storm inveigled 
their customers in “high risk” investment schemes that ultimately destroyed their 
customers’ share portfolios. 

When it all fell apart, guess what? The Banks said, “It was all Storm’s fault! They 
didn’t know what was going on! They didn’t do anything wrong!”  

Well, I’m here to tell you differently! The people involved are no less than liars 
and thieves, driven by the bottom line that dictated everything they did.  

Word of mouth is a wonderful vehicle for passing things on. Tell, your children, 
your grandchildren, your friends, neighbours and relatives about such institutions 
who encourage their people to deceive customers. 
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Expose these parasites for what they really are; banking institutions that thrive on 
other peoples’ misery. They are in essence nothing more than corporate criminals 
that no one in their right mind should ever entrust money with again. Boycott them 
and ask others to do the same, because only by so doing, will people in Australian 
get a fair deal! A deal that benefits both them, the customer, and the Bank equally.  

Then again, this might be a pipedream because it is difficult to find good men in a 
den of thieves. Bankers have long ago abandoned any notions of integrity and seek 
instead to make more and more whilst you get less and less.  It is the nature of the 
beast, I’m afraid! 

Whilst greed is anathema to good men, to those that are base in character, it is 
the centre of their existence. They strive to make more and more money no matter 
what the cost.  

In the case of Storm, it was human tragedy on a grand scale. But then I forgot, 
“Greed is good!  Mr. Ralph Norris who is the chairman of the Commonwealth Bank of 
Australia  (a major player in the Storm disaster) certainly thinks so because he has 
now got a pay rise to the tune of 16.2 million a year. In times gone by he would have 
been stripped of his rank and shunned for conduct unbecoming. These days, it 
seems that you are measured in banking circles by the amount of money you can 
make for your Bank with no questions asked.  

"Now is the winter of our discontent made even worse by the executives of the 
CBA!”  It’s enough to make you weep! 

The poor saps who run this country and those who regulate the financial industry 
are only earning a fraction of Mr. Norris’ loot. No wonder Mr. Norris and others in the 
banking fraternity treat the people in Government with such distain.  

“If these Government employees had any sense, they would have become 
bankers like us. Let’s toss a coin! Will I be a politician or a banker? Will I be “Bloody 
Silly” or “Good old Billy”? Will I work in a bank where greed is good or will I work for 
the Government and be a sap!”  

It’s really no contest, is it? 
The point is that at the end of the day, there always has to be a reckoning. You 

can only sell your soul to the Devil for so long before he slaps you with a final notice. 
However, this is small comfort for those that are suffering because a few conspirators 
were too greedy for our good.  

For those that have suffered at the hands of these Banks, we now believe it is 
time this Government stopped being saps and slapped these banks hard with some 
final demands. Make them pay up and make them cop their punishment because, in 
the final analysis, the people of this country have elected a government and it, not 
the banks, should have the final say!  

We want to hear this Government CONDEMN THESE BANKS!  We want this 
Government to ACT! We want this Government to GOVERN! 

 If not we’ll make it our business to elect a Government next time that has the 
stomach to take these banks down! 

I will be sending a copy of “PLAUSIBLE DENIABILITY” to those in Government 
that have the power to do something Let’s hope that they are receiving our message 
loud and clear.  

If I end up inside, at least I’ll have a roof over my head and a warm bed. Having 
been associated with Storm Financial and the Banks for fifteen months before they 
finished us all off, I am now hardened to associating with criminals and I should have 
no problem fitting right in! 
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STORM FINANCIAL 
 

 “I am become death, the destroyer of worlds.” J. Robert Oppenheimer (1904-
1967) American physicist, known as the "Father of the Atomic Bomb" 

 
I have no doubt that the founders of Storm Financial had good intentions when 

they first began. Unfortunately, the road to Hell is paved with good intentions.   
I also have no doubt that the financial model Storm promoted had some merit 

once although I am at a loss to see it right at this moment. Throughout history people 
have been promoting ideas that seemed to be worthy when they were conceived, but 
became perverted by human fallibility. So it was with Storm’s financial model. 

One thing is undeniable. If Storm Financial had never existed, thousands of 
people who invested using the services of that financial advisory company would not 
be destitute today.  

The directors of Storm Financial, Emmanuel Cassimatis and his wife, Julie, will 
tell you that the financial model, Storm sold to their clients was based on sound 
financial principles that are used around the world by other financial advisory 
companies in order to grow peoples’ assets.   

What they will not tell you, however, is that they worked in conjunction with major 
banks to use the dollar value in your assets for their own ends. In other words, what 
may have started out in the early days as sound reasonable financial advice and 
therefore beneficial, almost certainly ended up as advice that was completely 
unworkable and detrimental. The results are there for all to see. 

Whilst others that invested in the financial markets using finacial advisers have 
survived, those using Storm who took Storm’s advice and overleveraged their assets 
ended up broke. This book will explain why and how you  and we were “led up the 
garden path.”  

The ringmasters of this circus were the directors’ of Storm whose dreams of 
Empire led to covert agreements with certain banks which resulted in the total 
meltdown of so many investors’ lives. 

Is the word “conspiracy” too strong a word to use where Storm and the banks are 
concerned? I think not! 

One of the definitions of  “conspiracy” is ‘any concurrence in action 
bringing about a given result’  
As we delve deeper into the machinations of Storm Financial and the Banks you 

will begin to understand that they were all merchants of deceit. The schemes they 
concocted together were: (1) not practical in falling markets (markets do fall as well 
as rise despite Storm’s protestations or failure to plan for such), (2) intended to utilize 
clients’ monies for Storm’s own ends, (3) unsafe, (4) lacking in proper controls, (5) 
misrepresented for ulterior reasons.   

Yes! I think the word “conspiracy” pretty much sums up what Storm Financial and 
the banks were all about. 

There are some, of course, that still believe the propaganda that the directors of 
Storm served out. I concede that for some years, they, the directors of Storm, 
appeared to be doing the right thing by their clients. This appearance of respectability 
was helped no end by the buoyant state of the share markets. The weaknesses of 
the Storm Financial model in those halcyon days was never exposed because the 
bubble just kept getting bigger. Hence the loyalty that some former Storm investors 
still feel to that company today despite what has occurred. Here’s a piece that was 
posted on the ‘AUSSIE FORUM’ since the great collapse: 

“(Sic) Upon recently stumbling across this web site I was pleasantly surprised, 
although reading some of the recent postings on your site regarding Storm Financial I 
have found that most of your members seem to be ill informed. I have been an 
investor with Storm for the last 4 years and have found this company to be nothing 
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less than fantastic. Anyone that finds themselves invested in the stock market in 
these economic times will be finding it difficult, some more than others. Whilst 
reading some of the comments made by members of this site it sickens me to think 
that you can be so ignorant to the facts in this matter. Throughout this ordeal we 
have been in constant contact with Storm with updates on ours and their postion. I'm 
sure if you asked Coloniel lending some of the tougher questions being thrown 
Storms way you would have a greater understanding of the mess in which Storm 
finds themselves. As for Storm taking it's clients on a fully paid for overseas holiday 
to Africa, this is nothing but utter rubbish. Anyone who choose to go on this trip was 
self funded. Remember not everything that the media writes is gospel. We should all 
be aware of the gossip mongering that has been created throughout this controversy. 
I, as a client of Storm Financial will be with them all the way. Here's to a better 
economic year.” 

Thank you Manny! 
Loyalty is a wonderful thing but the facts speak for themselves. Investors lost 

their money because they trusted in Storm Financial, the company, and the people 
that worked there. Unfortunately, those people violated their clients’ trust.  

In truth, very few that entrusted their investments to Storm really understood the 
financial model they were sold or the risks attached. They simply followed Storm’s 
financial advice because they paid Storm a lot of money and they expected good 
sound financial advice in return. They should have received nothing less! Helen and I 
were among these investors who had complete faith in Storm Financial. As it turned 
out, those that we trusted were, for the most part, scoundrels. 

Remember that we investors went to Storm in the first place because we 
ourselves were not experienced in investment matters. We did the right thing by 
seeking out “experts” that (or so we thought) knew what they were doing, We had no 
reason to believe that Storm’s advice was unsound or to doubt the assurances we 
received. Storm told us that they had effective and efficient software systems in place 
to monitor and trigger alerts when agreed safety margins were exceeded.  We 
believed them! 

Further, Storm’s clients were never told about the agreements Storm had with 
CBA and Macquarie that tainted any financial advice Storm gave us in relation to 
these Banks. Why do I say that it was tainted? It was tainted because such financial 
advice was primarily designed to channel clients’ funds through these banks for a 
financial benefit to Storm. In such circumstances, Storm’s advice was biased 
because it lost its objectivity. 

Mention should also be made of Storm’s association with the Bank of 
Queensland in North Ward, Townsville. This was a rogue bank in every sense. 
Paperwork was manufactured in such a way that loans were extended to some of 
Storm’s clients for investment purposes that were to say the least, imprudent. In fact 
they were downright reckless and fraudulent.  Storm played the Piper and the rats 
from this branch sang in tune! “Money, Money, Money. It’s a rich man’s 
world……………..” 

Anyone that saw the recent ’60 Minutes’ program on television about the BOQ in 
North Ward will now be well aware of that Bank’s involvement in this financial 
debacle. As a reward for this particular Branch’s outstanding work in eradicating a 
number of Storm investors, I have devoted a section in this book to it. Maybe they’ll 
give their Mr. Mathew Buchanan, the owner manager of the Bank of Queensland’s 
North Ward Branch in Townsville, a special award for criminal behaviour. 

The incentives offered by the Banks that drove Storm to do what it did, consisted 
of low interest corporate loans and commissions that were effectively paid under a 
different guise through the back door. It’s not surprising therefore that Storm’s bottom 
line was substantially inflated over the last 2 to 3 years of its existence.  

To maximize its profits Storm promoted a policy of over-leveraging its clients’ 
assets. “Volume” had become the catch cry! “Direct as much traffic (clients’ monies) 
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through the Banks involved as possible in order to fill the corporate coffers. By so 
doing, Storm’s clients’ portfolios became vulnerable to any severe market falls. When 
the financial markets took a nosedive in late 2008 Storm’s clients’ assets crashed 
and burned. Unfortunately, the Banks and Storm in their haste to make money, had 
forgotten to buy any fire extinguishers. Consequently, all they could do was stand 
there and bask in the heat. Once the fire had consumed everything, the blame game 
began! 

Let’s look at a few published articles and try to put all this in context: 
‘BUSINESS DAY’ 30 January 2009 
Emmanuel and Julie Cassimatis, founders of Storm Financial, today refuted 

"ridiculous'' claims that their passports should be surrendered and that their private 
jet had been seized by liquidators. 

"I have said over and over again that my crusade is now to find justice for these 
clients, and I will continue that crusade until my dying breath,'' said Emmanuel 
Cassimatis. "We're not going anywhere.'' 

Julie Cassimatis also answered allegations that liquidators had seized Cassimatis 
assets. "That's simply not true,'' she said. "As of right now there are no liquidators 
involved in the situation. We have voluntarily put the plane on the market for sale - 
that was our decision and our action.'' 

The couple are calling on the Federal government and ASIC to rein in what they 
see as irresponsible action by the Commonwealth Bank of Australia, who they say 
sold Storm clients out of assets without consultation and then blamed Storm. 

The bank said they were acting under instruction from Storm, and also claimed 
that Storm had 'sole responsibility' for the margin loans in question, both of which 
Emmanual Cassimatis says are blatantly untrue. He points to an injunction hearing 
on 24th December 2008, where Justice Greenwood said: "I am satisfied that solely 
for interlocutory purposes, Storm has demonstrated a sufficient likelihood of success 
in terms of Australian Broadcasting Corporation v O'Neill demonstrating that the 
statement as to sole management of the margin loan accounts and instructions 
allegedly given in the meeting on 4 December 2008 are capable of being misleading 
or deceptive or likely to mislead or deceive .” 

"The banks have been handed all this money, this lifeline, by the Government, 
and they're not passing it on to customers,'' said Mr Cassimatis." They are happy to 
take the profits in good times and the government assistance in bad times, but when 
their customers - some of them very loyal customers of nearly 20 years - need them, 
where are they?'' 

"This could all have been avoided by the bank working with us. Instead they 
panicked and now the results are catastrophic. I am absolutely shattered. All I care 
about now is finding justice for these clients.' [End of article] 

What you have here are both parties perverting the truth with half-truths, lies and 
innuendos. Let’s look at a few of their comments in depth: 

“The bank said they were acting under instruction from Storm, and also claimed 
that Storm had 'sole responsibility' for the margin loans in question,” 

There are a number of key issues that are fundamental to our cases against the 
banks. One of them is the question of who was responsible for margin loan calls, (a) 
the Banks who extended the margin loans, namely the CBA (CGI) and Macquarie 
Bank or (b) Storm Financial whom the banks are claiming acted for us as our agent.  

The fact is that the Banks under the terms of the margin loan contracts with us 
were solely responsible for margin calls. The ‘Goodridge’ case supports this view. I 
will expound on the question of agency later.  

Needless to say, on both counts I believe the Banks’ positions in law are 
extremely weak, and what’s more, they know it. 

“They (the Banks) are happy to take the profits in good times and the government 
assistance in bad times, but when their customers - some of them very loyal 
customers of nearly 20 years - need them, where are they?'' 
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The Banks are first and foremost businesses. They are not benevolent societies! 
We all know from past experience that compassion and banking do not equate, so I 
think it is a little naive to expect them to extend financial assistance to their 
customers if they are not legally obliged to do so.  

The Cassimatises are claiming that they were not given sufficient time to rescue 
their clients. Yet the preponderance of evidence suggests that they had plenty of 
warning and simply vacillated when they could have pulled out their clients much 
earlier. 

In the Supreme Court on 29th October 2009 a former Storm senior executive, 
David McCullough, said that Ms Cassimatis was in charge of a "compliance unit" 
which was alerted to client margin calls from the Commonwealth Bank, National 
Australia Bank and Macquarie Bank. 

Mr McCullough told the public examination into Storm's crash that neither he nor 
the firm's investors were told of the urgent matter, which required investors to make 
up the difference between their margin loan and the declining value of their share 
portfolio.  

The inquiry was told in Court earlier in the week that Storm was informed by the 
Commonwealth Bank in mid-September last year about margin calls but failed to take 
any action for two months. That resulted in the bank selling down portfolios, leaving 
investors with huge debts. 

I seem to recall Storm assuring us that they had safe guards in place and our 
investments would be cashed down if certain ratios were exceeded? In the two 
months that passed before action was taken, our assets would have been at serious 
risk. Storm must therefore share some of the blame for not salvaging our assets, but 
not all of it. 

Storm’s directors have argued that Storm was not responsible for making margin 
calls and I concur with this. Yet, they knew full well that under Storm’s agreement 
with the CBA (CGI) Storm had unlawfully set themselves up as our agent, and as 
such, they had taken it on themselves to advise us of any margin calls.  

The fact that the banks had covert agreements with Storm whereby the Banks 
assigned their obligations to Storm is neither here nor there! 

Obligations cannot be assigned in margin loan contracts despite the Banks 
saying otherwise. The Banks failed to notify their customers directly in written form 
which makes them culpable. In fact, in this respect, the Banks were more culpable 
than Storm because the Banks had contracted directly with the Banks’ customers. 
The principles of margin loan contracts will be expounded on later when the 
‘Goodridge’ case is discussed. 

"This could all have been avoided by the bank working with us. Instead they 
panicked and now the results are catastrophic.” 

This is not about anyone panicking! If anything, the parties concerned didn’t panic 
enough! No, this is about acting irresponsibly!  The CBA did not contact their 
customers directly for some two months or more when “5 days” is the norm. Further, 
that Bank did not make margin calls in the prescribed manner (written notification) 
which leaves them completely exposed in law. The precedent set in this regard in the 
‘Goodridge’ case was never challenged on appeal so I don’t really see how the CBA, 
and the Macquarie Bank for that matter, can defend themselves legally. It will be 
interesting to see them try though! 

As for the statement, "This could all have been avoided by the bank working with 
us…” the only way this catastrophe could have been avoided would have been for 
Storm and the Banks to have pursued a course of action that didn’t place their 
customers’ assets in harm’s way!  In other words, they should have acted quickly and 
responsibly before market forces had a chance to decimate their clients’ assets and 
eventually destroy them. Everything else is immaterial in the scheme of things! 

In March of 2009 an article by Anne Lampe was published in the ‘MONEY’ 
magazine entitled “STORM LESSONS.” For me this article really sums up what 
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Storm Financial was all about. It is one of the best articles relating to Storm Financial 
that I have read because it gives the reader an insight into the mentality that existed 
in Storm Financial and the philosophy they were promoting. 

“STORM FINANCIAL CLIENT L i z  W a t t s  a c k n o w l e d g e s  t h a t  h e r  
i n v e s t m e n t  e x p e r i e n c e  w i t h  S t o r m  w a s  " a  c l e v e r  s e d u c t i o n " .  
F r o m  t h e  m o m e n t  s h e  a n d  h u s band Barrie walked into the glitzy top 
floor of Storm's North Sydney offices, with its 360-degree view of Sydney's skyline, 
and experienced the warm hospitality of Storm's friendly and attractive staff, Liz was 
hooked: "The overwhelming message was that this is the style in which we live and 
we can do the same for you." 

There is no doubt that Storm Financial's Emmanuel and Julie Cassimatis were 
masterful in their duchessing of clients, imparting "comfortable and relaxed" 
feelings and membership of a clever, wealth-generating group. "We knew we were 
being duchessed but the people were so genuinely nice," Liz recalls. "And they all 
said they were Storm investors too." Attending a couple of swish Storm cocktail 
parties where everyone appeared happy, content and shared their stories of 
investment success reinforced this view. 

Liz was shown charts and statistics about sharemarket behaviour, figures on 
sharemarket recoveries from previous downturns, and was verbally assured of the 
relentless rise in the real estate market and the continuing wealth of a fast-growing 
China. 

All of this reinforced the investment strategy put in front of her. Her daughter, who 
also was with Storm, had originally asked to invest only part of her total assets in the 
scheme. She was told: "The Storm model is not for you then." The push-off worked, 
and both threw everything into the Storm investment model. Liz said there was 
never any pressure to invest or to force them to join the scheme. It just sounded 
almost too good to be true.  

Previously a cautious investor who directed her savings into super and bank 
deposits, Liz and her husband ploughed all their savings into Storm, and borrowed 
more from the Bank of Queensland, using some home equity to build a bigger 
investment portfolio. 

Soon they had a margin loan as well as a mortgage on a previously 
unencumbered home. This was all part of the Storm investment template. Her aim 
was to have enough for a comfortable and independent retirement and for the 
first two years of the investment she couldn't have been happier with the result. 
Returns exceeded 30% a year; the share portfolio was growing with top-ups. They 
had holidays abroad. It came to an end at the end of 2008 after the global financial 
crisis 

(GFC) tore through the sharemarket, wiping more than 50% off its value over a few 
months. Now their retirement savings are gone and the couple is left with a mortgage on 
their home, living on the pension and the odd bit of casual work. Looking back, Liz says 
that even if she had not invested all their money at the start, the terrific returns during the 
first two years would have convinced her to invest the balance and borrow to invest more. 
And she maintains that if stock prices had not crashed by so much, the subsequent share 
price bounce-back last year would have saved her portfolio. With the wisdom of hindsight, 
Liz is stunned that she risked her house. 

"But it was so slick, so slick. It just seemed to be that they were so into it; that they 
were such believers themselves." 

The Storm Financial group collapse has been catastrophic for its investors. It is 
estimated that $3 billion of savings and assets of the firm's 14,000 clients has been wiped 
out. This far exceeds the devastation left in the wake of the collapse of other financial 
groups - Westpoint, Fincorp, Elderslie Finance Corporation, Australian Capital Reserve - 
because many Storm clients were heavily of other financial groups - Westpoint, 
Fincorp, Elderslie Finance Corporation, Australian Capital Reserve - because many Storm 
clients were heavily geared into margin loans portfolios. That has resulted in 
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many investors not only losing all their savings but also their homes. Others have 
struck deals with the banks involved - Commonwealth Bank, Bank of Queensland 
and National Australia Bank in the main - to allow them to reside in their homes, 
sometimes at lower rates of interest with repayments capitalised until their death, 
when the debt together with accumulated interest will be paid by the estate. Other 
banks were involved as well, but not to the same extent. 

No Storm investor has come out of this debacle as a winner. It has been an 
almost total wipe out of their savings plus additional debt. And no one seems to be 
able to explain where all the investors' money has gone. 

There were multiple faults with the Storm model which should have rung alarm 
bells from the outset. They start with inappropriate advice to clients that they 
should tip everything they had into the scheme, and go on to include: promotion of 
high loan-to-valuation margin loans to people who did not have the income or the 
liquid assets to ride out the share price crash, and who did not understand how the 
loans worked; inadequate monitoring of margin loans; and advising people to 
mortgage their homes when they couldn't afford the repayments. 

The model was flawed and irresponsible. Disclosure of the 7% upfront fee 
charged by Storm on gross assets was buried in Storm's lengthy documents. 
Investors cannot remember being told directly that they were paying 7%. Many 
said that the first they heard of the size of the fee was during the Parliamentary 
Joint Committee inquiry into the Storm collapse. Senator John Williams, who 
sat on the PJC, said: "It was obvious many people who took out margin loans to 
invest in the Storm model were never in a position to service the debt, and should 
never have been persuaded to invest in it. 

"It became clear from the evidence that some Storm clients had limited 
understanding of the leverage and margin loan arrangements and relied heavily on 
their adviser, but a “one fit size fits all' policy was adopted and this led to financial 
disaster for thousands. 

"The Storm model became a river of gold for some banks, particularly the CBA, 
and there is no doubt the best interests of the clients were sometimes forgotten." 

Storm Financial founders and principals, Emmanuel and Julie Cassimatis, agreed 
in evidence before the committee that what they offered was a standard 
investment plan. Despite the high fee, there was no attempt to tailor the scheme 
to individual investor needs, different age groups, or to determine individual risk 
tolerance. 

Emannuel Cassimatis said pithily: "Yes, it was a unique offering - like a motor car. 
There was one particular model of vehicle ... Those who wanted that could buy it." 

The committee report acknowledged the catastrophic effect that the company's 
collapse has had on many investors, particularly those double-geared clients who 
were not given an opportunity to respond to margin calls, quickly fell into 
negative equity and were sold out of their portfolios in late 2008 as the 
sharemarket plunged daily. 

A reading of the 200 submissions received by the committee revealed that 
investors did not want to be rich, just financially independent in their retirement and 
not reliant on the pension. Many came from the same community or workplace and 
many were referred to Storm by friends or family. 

Word-of-mouth recommendation and investment seminars, rather than 
advertising, was Storm Financial's most common way of recruiting new investors. A 
second group of investors were longstanding clients of financial advisers who 
were acquired by Storm and then sold the Storm model. Investors' evidence 
before the committee points to many lessons that should emerge from this debacle.  

Apart from Storm's "one size fits all" template, which appears to breach the "know your 
client" rule before drawing up an individual's investment plan, unsophisticated investors 
were advised to take out large margin loans without understanding how they worked, or 
what would happen with those loans if their share portfolio plunged and triggered a mar-
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gin call. The first many investors heard of a margin call was when they got one, and then 
many did not have the spare cash to top up their security or pay down the loan. Mean-
while the margin loan lenders were making hay on the fees charged on the loans. 

It emerged at the inquiry that most clients were geared to between 75% and 80% of the 
underlying portfolio value. That meant a 20% and 25% drop in share prices put them 
into a sell-off situation. As it was, the share-market dropped by just over 50%, leaving 
huge debts. 

Frank Gayton, national practice manager with Industry Fund Financial Planning, 
says: "It is very important that people determine what their risk profile is before 
investing. Pensioners borrowing against their home to invest in shares is an 
exceptionally risky strategy. We would suggest that for most people, this would be way 
beyond their true tolerance to risk." 

He adds: "We would never, ever do that. Our approach is to determine a member's 
risk profile on a scale of one to six, and unless the member is a five or six, that is 
aggressive or highly aggressive, we would not even consider recommending gearing." 

There is continuing claim and counter-claim as to whether Storm or the margin lenders 
were responsible for the frightening level of irresponsible lending to people with low 
incomes and insufficient assets - with no understanding of the risks they were taking. 

The committee received numerous accounts from Storm investors that they signed 
blank documents in Storm offices and not in bank or margin lenders' offices, that the 
implications and risks attached to these loans were not explained, that they didn't 
complete the information contained in the documents and were not told to get independent 
legal advice before entering into those loans. 

Some said that when they saw their loan application documents later, they found 
asset and income figures that grossly overstated the true picture. The committee 
concluded that "for at least a subset of Storm's investment clients - namely, clients 
on average incomes at or near the end of their working lives - the advice to 
engage in an aggressive leveraged investment strategy was clearly inappropriate". 

It also concluded that some of Storm's clients did not understand, or fully 
understand, that by borrowing against the equity they had in their family home they 
were, effectively, putting their ownership of that home at risk. Investors gave 
evidence before the committee that they were assured the risk was minimal, even 
that the world would have to fall in before that happened. Some even believed that 
"getting equity out of their home" would not involve taking out a mortgage. 

One investor told the enquiry, “unless you were a financial expert, I do not think 
anybody completely understood the model. I think it was too complicated and far 
too difficult. It all looked simple. When they tried to break it down or seemed to 
be breaking it down for people, you thought you understood. But when you look 
back at it, you did not understand it at all. Many investors also told the Committee 
that they had not read documents they signed and did not know what they were for. 

The committee wrote in its report: "The committee is of a clear view that 
Storm's aggressive leveraged strategy, in combination with the failure of multiple 
parties to appropriately monitor and manage margin calls at the height of the 
market volatility, were of disastrous effect for Storm's investment clients." 

Who is ultimately accountable for so many investors being double geared, 
using their homes, and for the loan documents being at odds with the applicant's 
true financial situation is one component of the class actions being mounted by 
investors. It's likely to be a key part of the Australian Securities and Investments 
Commissions’ (ASIC's) investigation into Storm' and advisory practices. "I think that 
with Storm clients, greed may have been a factor," Gayton observes." People were 
manipulated emotionally into believing that they too could achieve instant wealth. It is 
also probable that advisers were motivated by greed, and large bonuses and other 
incentives. Storm also used a model that suggested that one product was suitable 
for everyone – we do not believe that is possible.  
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The other question I would ask was whether Storm deliberately targeted people 
who were not very financially literate.  Storm's investors believed in the glitter, the glitz 
and the hype and thought they would get rich quickly. 

History has demonstrated that growing rich slowly through an industry 
superannuation fund has a much greater chance of success. The final lesson from 
Storm is that individual advice tailored to personal circumstances will almost certainly 
result in a better outcome. 

Tony Cook, chair of the wealth committee of the Institute of Actuaries, says 
individual stress tests applied to investors would have avoided the worst of the loan 
debacles. The Institute believes that a well-structured personal stress test should be 
required as an integral component of the purchase of financial products when certain 
threshold circumstances arise, he says. 

That test would reflect the consumer's personal financial position and present the 
financial outcome the proposed investment strategy under certain realistic 
historically based adverse effects. 

Cook says structured or leverage products should only be recommended on a 
restricted basis – to sophisticated investors. 

He says bad outcomes for investors caught in debt binds "can be attributed to the 
failure to appreciate the significant adverse outcomes to which they were exposed, 
either because they were not advised, were unable to appreciate the significance of 
the risk, or chose to ignore the downside and focus on the potential upside". A 
negative result from the stress test on a customer's wealth should be followed by the 
question: "If this happened what would it mean for you? Could you recover? What 
changes to your lifestyle would you need to make and are you prepared to make 
them?" 

The Institute suggests ASIC could have a standard personal stress test program 
on its website that anyone could use. That test could also be added as a module to 
the major financial planning projection programs. Such a stress test would mean 
that customers would be less likely to receive advice recommending inappropriate 
high-risk strategies and would also alert them to what could go wrong that they might 
previously have avoided or simply not understood. 

It would additionally foster and promote a discussion with the adviser about what 
outcomes a high-risk strategy may provide and whether the investor can handle it, as 
well as encourage an investor to seek a second opinion about a financial strategy that 
is under consideration or is advised, which could have a catastrophic outcome. 

Paul Resnik, director of Finametrica risk managers, agrees that one way to avoid 
a Storm like debacle is to avoid the "one size fits all" when it came to double 
gearing into the Colonial Index Fund. 

"We can only conclude that Storm Financial did not know their product. Or 
perhaps they thought that the bull market in equities would never end." 

Resnik also recommends a stress test be applied to all borrowing investors, but 
takes it one step further. He suggests that the provider of the margin loan for retail 
investors should guarantee liquidity for its clients on the securities used for the 
margin loan at the price the margin lender has previously undertaken to implement 
his loan to valuation ratio. 

This, he argues, removes the liquidity risk and the "market gapping" risk for retail 
investors. Underpinning this argument is that he does not believe that retail 
investors will ever fully appreciate the risks associated with margin loans and 
therefore they should not be exposed to the risks. He thinks the lenders 
understand these risks perfectly, and in dealings about such products, always 
have the upper hand.” [End of article] 

COMMENTARY 
I will now comment on some issues raised in this article: 
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“Her aim was to have enough for a comfortable and independent retirement 
and for the first two years of the investment she couldn't have been happier with the 
result. Returns exceeded 30% a year; the share portfolio was growing with top-ups.” 

In this book I will challenge this statement because I believe these returns were 
mostly illusionary. To establish the true returns, efficient software would be required. 
Storm’s software was grossly inadequate from the start because it was not designed 
to take all liabilities into consideration. Margin loans are a classic example. Clients 
would have been unaware of this and would therefore have relied entirely on Storm’s 
information which was seriously flawed. Trust me! Anything Storm told anyone during 
the last two to three years of its life was totally unreliable.  

“Liz says that even if she had not invested all their money at the start, the terrific 
returns during the first two years would have convinced her to invest the balance and 
borrow to invest more. And she maintains that if stock prices had not crashed by so much, 
the subsequent share price bounce-back last year would have saved her portfolio.” 

Again, this is a myth that Storm Financial’s directors still promote today to anyone that 
will listen. Unfortunately, some Storm investors still believe this although it is now quite 
evident that this is a fallacy. In this book I will among other things explore this line of 
thinking and expose it as bunkum! 

“Storm's investors believed in the glitter, the glitz and the hype and thought they 
would get rich quickly.” 

Certainly, Storm’s investors had faith in Storm or they wouldn’t have invested 
through that firm in the first place. However, the statement, “they thought they would 
get rich quickly” is outlandish. This is one of the biggest misconceptions about Storm 
investors and one that seems to have survived despite evidence to the contrary. 
Storm investors were for the most part elderly people that were already well off. They 
were self-funded retirees that invested through Storm on the understanding that 
growth would be steady (7/10 years plan) and their share portfolios would be 
insulated against any possible market collapse!  

“Get rich schemes” are for the young and foolish. Most of Storm’s investors were 
neither of these things. Their only error of judgement they made was placing their 
faith in Storm Financial and the Banks allied with them, because they had no 
scruples and used investors’ assets for their own ends. 

"I think that with Storm clients, greed may have been a factor," Gayton observes." 
This gentleman, like many others, hasn’t bothered to acquaint himself with the 

facts. The greedy ones in this financial debacle, as I have already said, were not 
Storm’s investors but rather Storm and the Banks. The Storm investors’ assets were 
merely a means to an end. In simple parlance, it’s called scamming! The Banks 
euphemistically call it “customer service.” A rat by any other name is still a rat! 

“No Storm investor has come out of this debacle as a winner. It has been an 
almost total wipe out of their savings plus additional debt. And no one seems to be 
able to explain where all the investors' money has gone.” 

It’s quite simple really! No one wants to find an explanation because of the 
possible consequences if the real reasons are exposed. In a nutshell, Storm 
investors’ money was lost because (1) Storm investors’ assets were over-leveraged 
beyond responsible and appropriate levels, (2) appropriate action was not taken 
when it should have been, (3) the shares in which Storm investors put their money 
were not designed for an early exit, (4) the financial advice Storm gave to their clients 
was biased because of the covert deals Storm had with certain banks, (5) Storm sold 
their services on the basis that safeguards were in place to protect their assets when 
they were not,  

Need I go on? In other words, they were selling their clients a crock of !!!!! 
These key factors are at the core of the problem and they all violated their clients’ 

rights. The contractual obligations Storm and the Banks had to their customers were 
never met and they are therefore liable in law.  

I will demonstrate in this book my reasons for making these assertions. 
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‘There were multiple faults with the Storm model which should have rung alarm 
bells from the outset.” 

One must ask, “Who should the alarm bells have been ringing for?” Not the 
investors, surely, who had employed Storm and the Banks, and had paid them 
handsomely for sound advice. If Storm’s investors were “unsophisticated” as many 
claim, it doesn’t say much for the banking institutions concerned that fully endorsed 
and promoted Storm’s nefarious schemes. Is “nefarious” too harsh a word in the 
circumstances? I have more choice words that I can use but children may be reading 
this. 

“The model was flawed and irresponsible.” 
Tell that to ASIC. After all Storm operated in the way they did with the approval of 

ASIC who were responsible for regulating that company. If ASIC were incapable of 
identifying Storm’s financial model as “flawed and irresponsible” and the banks 
couldn’t see it either, how on earth could we unsophisticated investors be expected 
to do so? Yet, when you read on, you will learn that there were people that expected 
us to do just that and mock us as being fools for not doing so. Ergo, it follows that 
ASIC must be a bunch of fools as well. The banks, of course, were not fools, merely 
accomplices. 

“Senator John Williams, who sat on the PJC, said: "It was obvious many 
people who took out margin loans to invest in the Storm model were never in a 
position to service the debt, and should never have been persuaded to invest in it. 
The Storm model became a river of gold for some banks, particularly the CBA, and 
there is no doubt the best interests of the clients were sometimes forgotten." 

In this one statement, Senator Williams has hit the nail on the head.  Therefore, 
doesn’t it seem strange to you that despite the Committee identifying causation, the 
principal Banks involved with Storm such as the CBA, the Macquarie Bank, and the 
Bank of Queensland have managed to duck for cover?  

Of course, Mr. Ralph Norris (the 16.2 million dollar a year man who is the 
chairman of the CBA) has since had second thoughts. He has actually confessed 
that the CBA committed a few minor indiscretions when dealing with Storm investors. 
Therefore, he has kindly agreed to a resolution scheme that will give those that 
entrusted their money with the CBA some pocket money for suitable wreaths.  

I am of course being facetious because the CBA resolution scheme warrants 
nothing less. It is basically a sham, as pernicious as anything Storm could devise, 
and they were the masters. The resolution scheme is nothing more than a hardship 
scheme offered by the CBA to get that Bank out of trouble. In this book I will highlight 
why this resolution scheme is completely unconscionable and is a “smoke job” 
promoted by CBA and their mouthpieces, Slater & Gordon. 

“A reading of the 200 submissions received by the committee revealed that 
investors did not want to be rich, just financially independent in their retirement and 
not reliant on the pension.” 

Exactly! However, this fact seems to have been lost somewhere in the 
translation. In this book, you will learn that many Storm investors, we among them, 
were already rich before we invested through Storm. The last thing we therefore 
sought was a “get rich scheme” that would put our assets at risk. In this book, I 
believe that I can clearly show that “high risk” investments were the last thing on 
investors' minds. 

“It emerged at the inquiry that most clients were geared to between 75% and 80% of 
the underlying portfolio value. That meant a 20% and 25% drop in share prices put them 
into a sell-off situation. As it was, the share-market dropped by just over 50%, leaving 
huge debts.” 

In fact they were geared even more as I will show. Be that as it may, doesn’t it 
seem strange to you that our share portfolios were not sold down in sufficient time to 
leave some equity in our portfolios? Not only did we have no equity left, but we 
actually ended up owing enormous sums of money. Remember this! The share 
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market didn’t drop by 50% overnight. There was sufficient time to act if the parties 
had been willing to do so. 

In this book I will reveal why this was NOT DONE until it was all too late. 
“Frank Gayton, national practice manager with Industry Fund Financial Planning, 

says: "It is very important that people determine what their risk profile is before 
investing.” 

No, Frank! It is very important that financial planners, not their clients, determine the 
risk profile and give appropriate financial advice based on their client’s level of 
acceptable risk. Storm’s one-fit financial model put all clients in the same “high risk” 
category despite their needs and wishes to the contrary. 

  In this book I will not only tell you about the failings of Storm and its advisers, but 
I will also explain how, in many cases, the advisers concerned actually “crossed the 
line.”   

“The committee received numerous accounts from Storm investors that they signed 
blank documents in Storm offices and not in bank or margin lenders' offices, that the 
implications and risks attached to these loans were not explained, that they didn't 
complete the information contained in the documents and were not told to get independent 
legal advice before entering into those loans. Some said that when they saw their loan 
application documents later, they found asset and income figures that grossly overstated 
the true picture.” 

Those banks again! Don’t you love them! It will probably come as a surprise to 
most but the major criminals in this country are not rotting in prison. Rather they work 
for large financial corporations.  

The banks will say that they relied on Storm to supply this in formation and 
confirm its accuracy. My question is “WHY?” These banks must think that we are 
fools and do not understand our rights. They think they can tell us anything and we 
will swallow it! Well, read my lips!  

“BANKS! YOU HAVE BROKEN THE LAW AND WE WANT OUR MONEY 
BACK!” 

These banks think they can hide behind their “terms and conditions” and they 
believe they can exploit the loopholes in the statutory regulations with impunity. 
Incidentally, if someone wrote these statutory acts in plain English, such might be 
better understood by ASIC who seem to be having difficulties interpreting them 
where Storm and the Banks are concerned. 

What did the Banks do when they were left “holding the baby” after Storm’s 
collapsed?  Surprise! Surprise! They placed all the blame on Storm. When you think 
about it that’s what criminals are prone to do, isn’t it?  

In this book I will show that the Banks and Storm knew what they were doing at 
all times and one endorsed the other in all things relating to Storm and the Bank’s 
customers. 

“One investor told the enquiry, “unless you were a financial expert, I do not think 
anybody completely understood the model. 

The committee wrote in its report: "The committee is of a clear view that 
Storm's aggressive leveraged strategy, in combination with the failure of multiple 
parties to appropriately monitor and manage margin calls at the height of the 
market volatility, were of disastrous effect for Storm's investment clients." 

The key words here are “…in combination with the failure of multiple parties…” 
Those banks again, I’m afraid! 

“Who is ultimately accountable for so many investors being double geared, 
using their homes, and for the loan documents being at odds with the applicant's 
true financial situation is one component of the class actions being mounted by 
investors?” 

I can answer that question!  Storm and the Banks are responsible! Yet ASIC 
seem no nearer identifying the culprits as I write. Maybe some eye drops are needed 
because whatever they are using so far just ain’t working! 
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“Gayton observes. "People were manipulated emotionally into believing that they 
too could achieve instant wealth. It is also probable that advisers were motivated by 
greed, and large bonuses and other incentives.” 

He’s at it again! “People were manipulated emotionally into believing that they too 
could achieve instant wealth”. Most of us were already wealthy to start with, and that 
is why Storm targeted us.  

“Cook says structured or leverage products should only be recommended on a 
restricted basis – to sophisticated investors.” 

Makes sense! Perhaps a proviso could be added, “Or to investors that were fully 
informed and were prepared to take the risks involved.” At no time were Storm 
investors fully informed about anything. For instance, the covert agreements that 
were in place, the difficulty of extracting funds quickly, or the lack of adequate 
safeguards in place, to name just a few.  

"We can only conclude that Storm Financial did not know their product. Or 
perhaps they thought that the bull market in equities would never end." 

The fact of the matter is that Storm and the Banks knew their products only too 
well. Unfortunately for us, they thought the gravy train would never end so they went 
berserk with our money. They churned money out of us for the oldest of reasons, 
‘GREED!” It’s been going on since the dawn of time. 

“…he does not believe that retail investors will ever fully appreciate the risks 
associated with margin loans and therefore they should not be exposed to the 
risks. He thinks the lenders understand these risks perfectly, and in dealings about 
such products, always have the upper hand.”  

Of course the lenders always understand the risks! They lend on the basis that 
the risk to them is minimized. It’s called by the banks, “Prudent lending.” 
Unfortunately, when these Banks formed a partnership with Storm, they forgot all 
about this principle of banking and what their own banking codes of conduct 
demanded in this respect. Instead, they made hay while the sun shown. When the 
sun went down, Storm’s investors’ hopes and dreams went with it. 

I posted my spin on Storm Financial on the SICAG Forum on 15th October 
2009 (a year ago now) under the heading “WITNESS FOR THE PROSECUTION”   

Since then much has come to light but it’s worth recalling what I had to say then: 
“My apologies to Agatha Christie for using the title of one of her novels to grab 

some attention. I feel that her character, the intrepid Miss. Marple, would probably 
find it difficult to unravel the machinations of Storm and the financial mess that 
organization has landed us in this past year.  The usual suspects have been rounded 
up for her to examine. These are namely, the directors and representatives of Storm 
Financial and their accomplices, the Commonwealth Bank, the Macquarie Bank and 
the Bank of Queensland.  Their victims are too many to call so I’m taking it on myself 
to speak on their behalf.  

My purpose for writing to you all once again is simple enough! I feel there is still 
unfinished business where Storm Financial is concerned. The parties now sitting at 
the table seem to be skirting around the edges when they need to be looking at the 
nitty-gritty, so to speak.  

In my email dated 28th September entitled “ Was Storm’s Financial Model 
Financially Sound or Just a Clever Scam?” I gave my overview of the factors that, I 
believe, led to Storm’s demise. However, I still feel that the facts of the case have not 
yet been fully established. I am therefore taking it on myself to present these for your 
consideration After all, being a former client of Storm, I have a vested interest in 
seeking out the truth, as indeed do all Storm’s former clients.  

I’ve been following the Storm case with interest as it unfolded before the Joint 
Committee and is now being played out in the Federal Court. Frankly, I am 
somewhat concerned that some of the key issues are still not being raised. 
Admittedly, my qualms may be somewhat premature because Worrells’ inquiry has 
not yet been concluded and some of these points may yet be broached. Still, I 
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thought there would be no harm in voicing my concerns. They are relevant and need 
to be understood in order that the case against Storm Financial can be effectively 
pursued.  

Because I will not now be afforded my day in Court, I have chosen this public 
forum to voice my opinions. It’s one of the advantages of living in a democracy. 

To truly understand how Storm Financial failed its clients, its financial model 
(statement of advice) really needs to be “pulled apart” to establish its shortcomings 
and reveal its inconsistencies. So far no one appears to have done this in any depth 
so I will now endeavour to do just that.  

I have used the financial model (statement of advice) Storm constructed for us 
which is a template for the way Storm did business with all its clients.  

Before I begin I would like to comment on certain perceptions that still abound in 
the community. Some people seem to believe that Storm Financial offered a “get rich 
high-risk scheme” that clients seized on to make excessive profits in the short term. 
Some financial advisors in the market place also argue that clients were well aware 
of the risks involved before signing with Storm as these had been highlighted in 
Storm’s Statement of Advice. Let’s deal with these issues first. 

“Some people seem to believe that Storm Financial offered a “get rich high-risk 
scheme” that clients seized on to make excessive profits in the short term.” 

My partner, Helen, and I were already millionaires before we signed up with 
Storm so the last thing we were looking for was a quick profit! Like many that 
invested in Storm, we were seeking a low-risk investment that would build over time. 
Indeed, in Storm’s statement of advice to us dated 15th May 2007 (page 51 0f 107) it 
states that, “This is a medium to long term plan for building wealth. A minimum of 5 to 
7 years should be allowed before you expect to be spending profit from the 
investment. Furthermore, we advise that when using gearing a time frame of 7 to 10 
years is even more appropriate.”  

How can anyone argue, therefore, that Storm’s clients were unreasonable in their 
expectations? For that matter, how can Storm Financial justify its reckless high-risk 
policies when such were at odds with its statements of advice and its clients’ 
intentions?   

“Some financial advisors in the market place argue that clients were well aware of 
the risks involved before signing with Storm as these had been highlighted in Storm’s 
advices.”  

To provide a balanced view, we really need to listen to both sides of the 
argument. The following comments (author unknown) made to one of the 
newspapers by someone who obviously works in the financial sector reflects the 
thinking that exists in this area at the moment.  

“January 27, 2009  
Hi Michael- Are you aware the Storm model, or models based on a similar 

philosophy, are used extensively around the world as a legitimate means of wealth 
generation. It has been and still is promoted by some of the most reputable Financial 
Advise institutions around Australia and your perception indicates to me, and I make 
this comment advisedly - that if you are going to report this matter in an objective and 
informative spirit - that you perform some research.  

Do I understand correctly that because you personally view it as reckless, then 
that is sufficient to render it defective and that all of those engaged in it - as I have 
said, from all levels of the socio economic strata of  the country-many who, one 
would think are well qualified to recognise a defective product - fall into the category 
of being reckless therefore? I concede that there are many out there to whom the 
idea of leveraging into equities markets is anathema. No doubt also it would not suit 
certain people without the temperamental predisposition to some risk. This still does 
not make it a reckless product. 

As I have said there are stop-loss safeguards built into the system which for one 
reason on another, were not allowed to  operate. It will be on this point that I believe, 
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future Court action will spend much time deliberating before it becomes clear as to 
why the mechanisms did not function according to the Product Disclosure Statement.  

I would also add that one of the reasons Storm Financial became so successful 
in promoting this model was the level of professionalism that was attached to it. The 
mandatory education process to which prospective clients were subject leading up to 
the multiple steps needed to be taken before finally signing up, were highly rigorous 
and I believe, a standard above what competitors were offering. 

I have already described the scenario wherein I believe the number crunchers at 
the CBA repudiated what might be described as deal making to ride out the crisis 
going on between Colonial and Storm behind the scenes. I also referred to the 
content of the transcript of the Federal Court on 24 Dec where Emmanuel 
Cassimatis's offer is in black and white. In the face of future litigation  I doubt if either 
party are likely to want to comment.  

I might bring to your attention another dimension of this that may have escaped a 
lot of people. It is a fact that all of the Storm advisers and other staff were participants 
in the very same strategy  they were promoting to their clients and have been 
affected to the same extent by the events. Just ask yourself the question - 'What was 
it that prevented them from taking action to save themselves when they were in the 
perfect position to take stoploss action for themselves. If there hadn't been 
something that was being relayed to them that gave them an expectation that 
everything was under control - do you really think they would not have reacted on 
their and on our behalf and bailed out sooner. It defies human logic that they would 
not have done something but rather chose to hang around while the ship went down. 

Mike I guess the point I wanted to make is that there is another story to this - 
maybe eventually someone in the media will latch on to it and give it the exposure it 
deserves. It would be refreshing  if the coverage given to this devastating event had 
a bit more substance than the puerile stuff, for example, that was contained in an 
article on the smartcompany.com website headlined -'5 Lessons for the Storm 
Collapse' 

One of the five -'Spend your money on things that count' referred to the standard 
of the toilets in the Storm Offices and banged on about the Cassimatis's perceived 
preoccupation with their washrooms.  I mean, is that the best you fellas can do?” 
[End of response] 

Interesting! Incidentally, I have been into the washrooms within Storm’s Brisbane 
Office. The Sultan of Brunei would not have felt out of place sitting on one of the 
thrones in there but as the writer rightly ask, “Is that the best you fellas can do?”  

I think a response from a former Storm client may give the aforementioned writer 
food for thought, so I’ll call on Mr. Fred Grima to come forward.  

In his submission to the Parliamentary Committee on 8th March this year Mr. 
Grima wrote: 

“(sic) On the 5/12/06 Storm Financial signed me up and took out a loan with the 
Commonwealth Bank for $460,150.00. The bank used the equity in my home and a 
block of land that I owned for this purpose.  It took Storm eight month to sign me up 
and I only signed up with the guarantee that I will not lose what I already had. I had 
asked to be put in low risk and to leave enough money in the fund to pay out my 
loan. I was told that I would never lose as long as I did what storm asked me to do. 
And I was told that they had insurance to cover me if any advice they gave me went 
wrong. I would then get back what I lost. Both Storm and the Commonwealth Bank 
knew that I was only earning around $500.00 dollars a week, and that there was no 
overtime to be had to increase my wages. They had copies of my pay slips. Storm 
also knew that I was injured and could not do heavy work like I used to do, Storm 
always asked me how my health was and reassured me that it should not take to 
long before I can retire. Also I was no good at a desk job.  

I had also told them that I would never be able to pay this loan off, as the interest 
on the loan was higher that the money I earned in a month. And the wages that I was 
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earning was barely enough to live on as it was. And I was told that all I would have to 
do is pay $500.00 a month to help out for the first year or two and the fund will take 
care of the rest. 

Well it has been more than two years and now there is no fund left and the banks 
are after their money. I kept up with my part of the loan agreement paying $500.00 a 
month for over two years and believe Storm and the Commonwealth Bank should 
pay the rest as they said the fund will take care of it and knew my position as far as 
health and work and finance goes. I believe that I have been used, lied to and 
cheated.  

Even the Howard Government was asking people to invest and take the pressure 
of the economy by becoming self funded retires as there was not going to be a 
pension later in life. Or was the Howard Government part of this plan as well to gain 
the trust of hard working loyal people who have paid their taxes all their lives and 
have now been stripped of their life savings and are being punished for trusting the 
people we were told to trust in the first place.  

If we cannot trust the Government the banks and other people we turn to for 
advice or help who can we trust? I guess we should stop calling this Country the 
lucky Country and call it the Country of Louses, (Liars, Rip-offs.) My health has 
suffered and I cannot see any reason for me to carry on. And to think My Dad helped 
to save this way of life by enlisting during World War 2.  

I first became aware of this when I rang home to check my answering machine 
on the 10/1/09 and there was a message from Andrew Leece from Macquarie Margin 
Loan telling me that if I do not pay out my loan with in the next 4 or 5 days I will have 
to pay around $5000.00 dollars a month in interest. I cut my holiday short and came 
back home to see if I could fix up this mess.  

I rang Storm a number of times during December and the first week of January 
as there was a lot of stories in the paper about Storm, and I was told not to believe 
everything I here or read and that I was in a good position to ride this out and not to 
worry as they had everything under control. Storm told me they were a little 
disappointed that I did not trust them to the fullest, and told me to enjoy my holiday 
and not to worry. 

I hope that you can restore what little faith I have left in this country and put this 
right sooner rather than later.” [End of submission] 

Is Mr. Grima a wowser or a victim? I’ll leave it for the reader to judge. One thing is 
certain though. Anyone reading Mr. Grima’s submission cannot fail to be moved by 
his plight and find the treatment he has received from both Storm Financial and the 
Macquarie Bank appalling. His submission is straight from the heart and it echoes the 
sentiments of all Storm’s former clients that have had their lives destroyed by Storm 
Financial.  

Here, we have an organization that professed to offer sound financial advice to its 
clients. It now stands accused BY ME of misrepresentation, lack of care, 
questionable practices, abuse of trust, complete disregard of its clients’ financial 
welfare, and blatant self-interest.  I believe that should be enough to carry on with. 

The directors of Storm Financial would have everyone believe that Storm was as 
much a victim of the October 2008 crash of the share markets as anyone else 
because everyone was taken unawares. This is not so! There had been dire 
warnings in the market place for some time that a major crash was imminent. 
Further, and its important to understand this, Storm Financial had been operating a 
scheme that was slowly but inevitably eroding away its clients’ assets. It was 
therefore in no shape to withstand any sort of major downturn, never mind a crash.  
The share market plunge in October was merely the final nail in a coffin that Storm 
had been building over the course of time. When completed, it truly  “fitted-up” 
Storm’s clients.  

Why didn’t Storm bail out its clients before it was all too late? I’ll prove to you in 
the following pages that Storm was not able to rescue anyone because its clients’ 
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portfolios were over leveraged beyond redemption. It was a suitable candidate for the 
sub-prime medal. 

To understand the situation fully, we need to look at the catalyst that sent Storm 
into oblivion; namely:  

1. THE STOCK MARKET CRASH IN OCTOBER 2008.  
“The rot started with the collapse of the credit market in the USA.  During the 

years preceding the credit market collapse, the sub-prime mortgage industry thrived.  
Individuals with poor credit were given access to loans they really couldn't afford. As 
long as home prices were on the rise, these poor lending practices were simply 
ignored. Banks and other lending institutions could afford to extend loans to 
individuals that were poor risks as long as the homeowner's equity in their house 
outpaced their debt.  They worked on the premise that if any borrower failed to pay 
back his loan, they could always foreclose on his home because it was an asset with 
increasing value. 

The credit market's problems really started when housing prices started to fall in 
2007.  This led to the lenders being owed more than the homes were worth.  
Mortgage defaults started to rise, the national economy started to falter, and fear 
crept into the credit markets.  Despite the efforts of the Federal Reserve, the 
destabilization of the credit market quickly spread to the national financial system.  
Lenders began to fear borrowers could no longer repay their loans. 

Bear Stearns in the States was the first investment bank to fall victim to this fear.  
Investors, as well as other financial institutions, began to worry that money borrowed 
by Bear Stearns would not be repaid and began pulling money back. 

On March 13, 2008, Bear Stearns advised the Federal Reserve that its liquidity 
position had deteriorated and that it would file for bankruptcy unless alternative 
sources of funds were made available.  Two days later, Bear Stearns agreed to 
merge with JP Morgan Chase in a deal that wiped out 90% of Bear Stearns' market 
value. 

By the year 2008, the Federal National Mortgage Association (FNMA or Fannie 
Mae) and the Federal Home Loan Mortgage Corporation (FHLMC or Freddie Mac) 
either owned or guaranteed nearly $6 trillion in mortgage loans.  With a mortgage 
crisis brewing in the United States, these two corporations quickly began showing 
signs of financial distress. 

On September 7, 2008, the governing authority over these two agencies - the 
Federal Housing Finance Agency, or FHFA, placed both Fannie Mae and Freddie 
Mac under their wing.  In addition, the U.S. Treasury department began supplying 
funds to help stabilize these companies, raising the national debt ceiling by $800 
billion in the process. Financial instability in the USA economy was beginning to 
grow. 

On September 14, 2008, the Bank of America agreed to acquire Merrill Lynch for 
$50 billion as a second wave of volatility began in the financial community.  And on 
September 15, 2008, concerns over the ability of financial institutions to cover their 
exposure in both the sub-prime loan market as well as credit default swaps led to 
further market instability.  That same day, Lehman Brothers filed for bankruptcy. 

On September 16, 2008, American International Group fell victim to a liquidity 
crisis as AIG's shares lost 95% of their value and the company reported a $13.2 
billion loss in just the first six months of the year.  By September 22, 2008, AIG was 
removed from the DJIA. 

Although the share market arguably started to crash on October 1, 2008, the 
Black Week began on October 6th and lasted five trading sessions.  During that 
week, the Dow Jones Industrial Average would fall 1,874 points or 18.1%.  In that 
same week, the S&P 500 would fall more than 20%”. 

Now, if all the signs were there, why didn’t Storm Financial do something to 
protect its clients’ assets long before the eventual crash bearing in mind that the 
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markets were in steep decline for some time and the credit market crisis started back 
in March of 2008?  

I believe that the directors of Storm Financial were perfectly aware of the looming 
crisis but thought they might be able to ride it out for the following reasons, (1) 
Storm’s special relationship (agreements) with certain banks, particularly the 
Commonwealth Bank and the Macquarie Bank whereby credit wouldn’t be an issue, 
(2) the market would eventually recover as it had previously, (3) its clients’ assets 
would serve as a form of collateral against debt. Storm even tried to cover its bases 
by floating the company.  

As it turned out, none of these strategies worked. The banks severed their ties 
with Storm and sought to save themselves by recovering what they could, as quickly 
as they could! The market remained weak! As for any collateral in Storm’s clients’ 
portfolios, that had been eaten up by over leveraging long ago! 

I’ll now state my case against Storm Financial and let you all be the final 
arbitrators: 

2. STATEMENT OF ADVICE  
The clients of Storm Financial have been dismayed to learn in the last few 

months that financial advisors do not have a fiduciary responsibility when giving 
advice to clients. Trust me, few of us were aware of this when we signed with Storm. 
When you think about it though, one cannot hold financial advisors responsible in 
terms of the advice they give in relation to the stock market because no one can 
foresee the future. Such advice must be viewed in this context.  

Perhaps financial advisors should have tattooed on their foreheads, “caveat 
emptor” (Let the buyer beware) to give people fair warning that they accept no 
responsibility in this regard? 

The case against Storm Financial is not just a question of fiduciary responsibility 
and the ramifications of such. Certainly, we cannot blame Storm Financial for the 
stock market crash. That is not the issue here. We can, however, blame Storm 
Financial for not fulfilling its contractual obligations to us, its clients. Whilst there may 
be a question mark over the extent of Storm’s fiduciary responsibility, Storm entered 
into an agreement with each and every one of its clients. There was offer, 
acceptance and consideration; the three ingredients necessary to constitute a legal 
contract. Little, so far, has been mentioned in this regard? 

I shall now comment on Storm Financial’s agreement with us dated 15th May 
2007 in the form of its Statement of Advice, highlighting the breaches of that 
agreement by Storm Financial during the time when we were one of its clients.  

SOA Page 12 of 107 
“We have identified that your current asset base is not large enough to fund the 

lifestyle you desire now, or in the future.”   
We had assets well in excess of one million dollars before we went to Storm! We 

are now left with no life style and a future that is, to say the least, bleak. Is this what 
Storm Financial had in mind? Give them an ‘A’ for effort though. It’s not easy to lose 
one million dollars plus in just fifteen months. 

“You have sought our advice on ways to expand your income streams so that you 
can become more financially independent from work and have more lifestyle choices 
in the future.”  

This is untrue! Our capital base was already sufficient to service any of our needs 
in this lifetime. It is clear that Storm Financial told everyone the same thing 
irrespective of that individual’s circumstances. The statement of advice Storm used 
was basically the same for all with “cut and paste” employed where required. 

SOA Page 88 of 107 
…your debt ratio at 48% is well within our recommended range of 40% -60%; this 

range ensures that the liability will be comfortable to manage.” 
 
(1) Our Investment  
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Margin Loan borrowings invested    $1,180,000.00 
Portfolio – invested amount   $1,876,000.00 
Difference (Our equity)              $   696,000.00 
 
(2) Our Borrowings 
 Margin loan      $1,180,000.00 
House       $   344,000.00 
 
The following spreadsheet will enable you to grasp the significance of this:  
It gets worse! We paid Storm Financial Fees amounting to $158,256.00 which 

was sourced as follows: 
 
Bk of Qld $43,437.00 Housing Loan 

Dam A/C $13,811.00 
Personal 

Funds 
Margin 

Loan $45,326.00 Storm Fees 
Margin 

Loan $41,871.00 Storm Fees 
Margin 

Loan $13,811.00 Storm Fees 
Total $158,256.00   
 
Because $136,859.60 of the above fees was taken from our margin loan, it 

reduces the above ratios in terms of our personal equity even further. 
Somehow or other we have moved from 60% “tops” to a ratio of 89%? 

Remember also that I am working on figures that are at breakeven point. In other 
words, these figures are based on what we actually invested as opposed to any 
gains or losses that were made. Any losses on our original investment beyond 
$215,140.40 would have wiped out our investment entirely leaving us with loans that 
still needed servicing and no income to pay off such loans 

Guess what? This is exactly what happened to us and all Storms' other clients 
because Storm pursued a policy of reckless over-leveraging. Incidentally, some 
people were even worse off because they paid interest on their margin loans directly 
from the margin loan itself. This led to them paying interest on interest!  

QUESTION: If our personal equity in the portfolio after borrowing on our house 
and taking out a margin loan was only $215,140.00 at breakeven what was the 
purpose of it all? We could have used our superannuation, which amounted to 
$231,368.00, to invest in the share market ourselves and still have some left over. 
We would also be completely free of debt and own a substantial amount of additional 
equity.  

You can see now why it is vital to understand the numbers when discussing the 
issues at hand. 

SOA Page 30 of 107 
It is important to recognise that the real trigger point is determined by the loan to 

value ratios (LVR). Given that this is a very difficult ratio to monitor and measure, then 
the index market movements can be used as a proxy for determining steps. This 
proxy measure however, does not factor in movements in the debt through additions 
of interest so that it should used as an indication to look at the portfolio only — not 
necessarily be acted on at each trigger. 

Storm talked the talk but didn’t walk the walk! Mr. Cassimatis stated in the Federal 
Court on 28th September that his software company, Ignite Financial Systems & 
Research, could not determine when clients’ share portfolios were subject to margin 
calls. “We were working on developing that strategy” he said. This suggests that 
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Storm didn’t have a software system to monitor margin loans full stop. How, may I 
ask, could Storm determine the real trigger-points (LVRs or loan to value ratios ) when 
they didn’t have software systems in place to monitor clients’ total debt to value ratio 
portfolios to begin with?  

Someone should now be asking whether Storm Financial had any software 
trigger-points in place at all? This surely is a fundamental question that needs 
answering. 

With the amount of money being poured into Ignite, why wasn’t a complete 
software system in place to service all needs from establishing the position of all 
portfolios at any one time to automatic activation of trigger-point ratios when danger 
levels were reached? 

There’s nothing hard in designing such a system. Certainly Ignite had the money 
available to do this. A comprehensive software system should by rights have been in 
place from the very beginning. How long did Storm Financial operate in the market 
place for anyway? Certainly more than a few months if my memory serves me rightly! 
This is indicative of the approach Storm Financial took with its clients. 

One must also ask, “If Ignite was receiving 0.3% based on the size of clients’ 
portfolios, what did Ignite do to justify such a fee?” Its software system was basically 
useless. Its sole purpose was to monitor the value of clients’ portfolios to establish if 
further fees could be sucked out. It also helped Ignite determine its 0.3% cut! What 
was Ignite doing with its money anyway? I suspect that like most of Storm Financial’s 
other devices, Ignite/Storm’s software was self-serving and provided little if any 
benefits to Storms’ clients per se.  

Then again, even if Storm Financial did have trigger-points in place, such trigger-
points would have been rendered useless if all borrowings sourced from within the 
margin loan and outside it were not included in the equation.  

Storm in its statements of advice kept asking its clients to refer to Storm when 
ratios were exceeded instead of the other way around. Storm, I believe, only used 
software that monitored the performance of its clients’ portfolios and never had any 
software in place to activate trigger-points of any kind. Its software was performance 
based but, I believe, ignored the fundamental component that Storms’ clients relied 
on; namely, safety margins that would protect assets when markets fell.  

The fact that Storm Financial ploughed millions into its software company, Ignite, 
but chose to ignore software that could monitor the ratios set for each client and 
activate trigger-points is dereliction of the worst kind. It spelt disaster in a falling 
market, particularly when leveraging of the kind Storm employed was rampant within 
the collective portfolio bases. 

SOA Page 85 of 107 
“Cash reserves of around $285,000 will be your primary form of protection from 

the effects of varying returns from your Share Investment. They should be maintained 
within business-use accounts, with close monitoring of the spending that is financed 
from these funds.” 

The Cash Reserves (money in the Dam account ) were nothing of the sort. It was 
a cash management account that was continually being drained and therefore needed 
replenishing constantly. Take our Dam account as a prime example: 

VFA & HMG Capital placed in DAM A/C 
  Superannuation   $231,368.00 
  BOQ house loan    $38,830.40 
  Private funds   $33,091.20 
  Housing Loan $46,478.00   
  Living Expenses $158,000.00   
  ML Interest $112,778.00   
  Bank Chgs $1,737.60   
  Interest on A/C   $15,704.00 
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    $318,993.60 $318,993.60 
The Dam account swallowed up our superannuation amounting to $231,368.00, 

part of our housing loan amounting to $38,830.40, and private funds of $33,091.20. It 
was bolstered by $15,704.00 in interest but overall, it had no value as a cash reserves 
account because monies were constantly being drawn from it. Every month, we drew 
$8,000 living expenses, paid our house loan of some $2000 plus, and paid margin 
loan interest of some $9000 plus. 

Storm was originally going to draw down the margin loan payments directly from 
our margin loan but omitted to do this until late in the piece. This turned out to be a 
blessing in disguise because we would have been paying further interest on our 
margin loan by so doing. Interest on interest, so to speak. 

In less than 15 months, this dam account had used up some $319,000.00 of our 
capital and turned out to be the preverbal white elephant. It was a drain on our assets 
rather than a benefit and was a complete waste of our money.  

In a falling market, our so-called “cash reserves” were just another figment of 
Storm’s hyperactive imagination.  

“SOA Page 89 of 107 
Recovery Portfolio 
In the case of a downward movement in the market and hence in the value of 

your investment portfolio, your debt ratio will rise. To take up the opportunity to 
purchase extra share units in this case it will be necessary to use some of your cash 
reserves and less debt to finance acquisition. This will minimise the impact on your 
debt ratio. This may mean that on average your share purchases may be smaller 
when you purchase in a market fall but the benefit will be large because the shares 
will be cheaper. Once the market rises again, the rate of return on the portfolio will be 
higher than if the assets were not purchased while the price was relatively low.” 

A recovery portfolio is all well and good but money has to be available in order to 
make this work. The Dam Account was not a true cash reserve for the reasons 
already mentioned.  Borrowing money to effect a recovery portfolio as many did was 
not the answer because it just exacerbates the problem in a falling market. A point 
has to be reached where “a recovery portfolio” is no longer a viable option, and the 
selling off of investments is the only alternative left to protect what equity is left in the 
assets base. Storm Financial had no plan ‘B’ in this regard which suggests that the 
concept of “trigger-points” was never a viable proposition for Storm because it already 
had its own agenda – never sell down but rather wait for the markets to turn while 
getting clients to plough more money into asset portfolios. Never mind that clients’ 
assets were forever decreasing in value in a falling market. 

The type of “eternal optimism” that existed in Storm’s Wizard of Oz land where the 
yellow brick road led to never-ending riches, is endemic of the industry at large. This 
Internet comment by Stilgherrian on 3 January 2008   (well before the market crash in 
October) is indicative of this type of thinking. 

“Oz stock market “crash” in perspective 
Yes, there was a 7.1% drop in the ASX All Ordinaries yesterday, the 4th biggest 

one-day fall in our history. But before you throw yourself out of the window, let’s put 
that in context.” 

Well , we’ve now all put it in context. Someone open the window please! 
“SOA Page 29 of 107 
“…We suggest that your Portfolio should be reviewed if there is approximately a 

10% or 20% movement in either direction from these levels.” 
On 29th September in the Federal Court, Mr. Cassimatis stated that, “…it was not 

Storm’s job to maintain or oversee loan-to-value ratios for clients who had borrowed 
heavily to invest in the share market.”  

You will note when reading through Storm Financial’s statements of advice that 
the wording was always ambiguous when it came to outlining areas of responsibility. It 
seemed to suggest at times that the clients and not Storm were responsible for 
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monitoring and taking remedial action when market shifts occurred. This is evident 
throughout the statement of advice and, in hindsight, seems to suggest that Storm 
Financial intended to distance itself from its clients if a worst-case scenario occurred 
such as the one we have now experienced. Of course, none of this was apparent at 
the time. 

Being cautious by nature, when the statement of advice was first presented to us 
in May 2007, I queried with Stuart Drummond, our Storm adviser, the wording 
contained within the statement of advice because it seemed contradictory in places.  

I was particularly concerned with the wording relating to trigger-points because it 
seemed to indicate that we, Storm’s clients, were responsible for monitoring this 
aspect. This flew in the face of common sense because we would be paying Storm a 
considerable amount of money in terms of fees which should, I thought, cover all 
aspects relating to our portfolio.  

I said as much to Stuart Drummond.  He assured Helen and me that Storm would 
be responsible for monitoring the portfolio including trigger-points. He went on to say 
that the wording in the statement of advice would be amended when Storm’s new 
statement of advice came out in the near future. On this basis, we signed the 
statement of advice in good faith. 

On 27th July of that year I had reason to fax Stuart Drummond about other 
matters. I took the opportunity to remind Stuart of our previous conversation in his 
office prior to our signing the statement of advice. 

My fax in this regard read as follows: 
“State clearly in writing that the statement contained in your financial plan on 

page 62; namely, "If the market index moves through your trigger point, simply call us and we will 
review your position in light of the new market conditions" is incorrect. During our meeting 
you assured us that you, not we, would be monitoring this. Bear in mind that we decided to use 
your services once you had clarified this for us. We need something in writing from you before 
we proceed any further that you accept responsibility for so doing.” 

Nothing was forthcoming! In late November, early December 2007 Stuart 
Drummond of Storm Financial sent me the proposed new statement of advice that 
Storm intended to use in the future asking me to comment. I was surprised to find 
when reading through Storm’s proposal that the wording had not been changed in 
relation to trigger-points. 

I replied to Stuart Drummond on 13th December 2007 suggesting some changes 
that I thought might improve the proposal. I also mentioned that the wording regarding 
the trigger-points still needed changing. My exact words were as follow: 

“Page 48 – “You will be informed of your trigger-points…If the market index 
moves through your trigger point, simply call us…” You may recall that this was my bone of 
contention in a previous fax I wrote to you in which I stated, “State clearly in writing that 
the statement contained in your financial plan on page 62; namely, "If the market index 
moves through your trigger point, simply call us and we will review your position in light of the 
new market conditions" 

In your previous discussions with both Helen and me, you contradicted this by telling us that 
when the trigger points are activated YOU (Storm Financial Limited) would notify us. What 
exactly is the situation in this regard as you have never officially clarified this? Do you in fact, notify 
us or is it up to us to notify you? Your clients need to be clear on this. Someone else will "pick you 
up" on this point if you are not, and it could possibly compromise you legally "further down the 
track" if you do not make yourself fully understood. 

Little did I realize at the time how prophetic the last sentence would prove to be! 
On 30th April 2008 I received a letter from Storm Financial thanking me for my input 
into Storm’s new statement of advice. In this letter, Jodie Geissmann (Storm 
Financial, Townsville – Compliance) said that my input was invaluable. No mention 
was made, however, of the wording regarding trigger-points.  

It should be noted that Helen and I left for a European holiday on 15th April, and 
we did not receive this letter until after we returned home on 20th July 2008.  
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If Mr. Cassimatis is to be believed when he stated in the Federal Court “ It was not 
Storm’s job to maintain or oversee loan-to-value ratios for clients who had borrowed 
heavily to invest in the share market” we (Helen and I) were clearly misled from the 
start. This goes beyond breach of contract because it is “Misrepresentation” of a 
primary condition of the contract. More on this under “3. STORM FINANCIAL AND 
THE LAW” 

“SOA Page 26 of 107 
Margin Call Test 
You will see from the Margin Call Lending to Valuation Ratio (LVR) that the 

value of your Margin Loan relative to the value of your Share assets should not 
exceed 79.84%. If this occurred, you would be in Margin Call and the 
lender would require you either to repay some of the loan, or offer more 
security for the loan. Your post-plan Margin Lending Ratio is at 49.17%, 
which is well within our recommended guidelines as being prudent.” 

Sounds great, doesn’t it! How did we therefore end up at a breakeven of 89% 
before any profits or losses entered the equation?  

“The 3 layers of protection before a Margin Call could occur are: 
(a) 49.97% buffer before a margin call would occur if you offered your cash Reserves as 

additional security to the Margin Lender. This equates to being able to withstand a fall in the 
market of about 3714 points from its current level.” 

See my comments regarding cash reserves, which put this bit of foolishness in 
perspective. 

“(b) If  you were to purchase additional shares during a market fall and offer these as 
additional security, you have a 41.82% buffer before a Margin Call occurred. This is the 
preferred option m the event of a market fall, as it means that you are purchasing 
successively cheaper assets as the market declines. This equates to being able to withstand a 
fall in the market of about 3109 points from its current level.” 

What happens when the money runs out? 
“(c) If you offered no additional security to the margin lender at all, then there would 

be a 35.67% buffer to Margin Call. This equates to being able to withstand a fall in the market of 
about 2652 points from its current level.” 

It still amazes me how Storm Financial had all these plans in place when it had 
no effective software systems to monitor and alert its clients if the safety parameters 
were breached. If I didn’t know better, I would suspect that they were paying lip 
service to clients! What’s your opinion?  

3. STORM FINANCIAL AND THE LAW  
If we can accept that Storm Financial’s Statement of Advice is a contract, then 

serious breaches have taken place. In the normal course of events, this would be a 
clear case for damages. Who is going to pay them is something else again! In our 
particular case, we  (Helen and I) have a different set of issues.  Our agreement with 
Storm Financial for the reasons previously mentioned was not of itself lawful because 
it was “misrepresented” by Storm when it was brokered. One of the prime conditions 
of that agreement was the monitoring of trigger-points by Storm. We are now told by 
one of Storm’s directors, Emmanuel Cassimatis, that Storm did not accept 
responsibility for monitoring clients’ accounts. Therefore, our contract in normal 
circumstances stands a good chance of being nullified and all transactions entered 
into as a consequence of such an agreement would also be nullified. If only things 
were really that simple! 

Certainly, we should be entitled to full recovery of any fees we have paid to 
Storm, which in our case amounted to $158,256.00. The question still remains, “In 
the case of “damages” - “Whom can we recover such from?” 

The issue becomes even cloudier when third parties such as the banks are 
involved. There is certainly an implied agency agreement between Storm and the 
banks but whether Storm was acting on behalf of banks or in its own right is 
something I am not qualified to answer. The banks may argue that we contracted 
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separately with them. Indeed, we did when it comes to margin loans and housing 
loans.   

“Agency” is a minefield where the law is concerned and the experts will have a 
job sorting this one out. They say a little knowledge is a dangerous thing. I have 
studied commercial law both in England and Australia so I am not a complete layman 
in this regard. However, I am certain that the legal boys will have their own views on 
all this. One thing is certain. Storm Financial did not meet the terms of its agreement 
with us, and we should ensure collectively that we do everything in our power to 
expose that organization for what it was – a company that betrayed the trust of its 
clients and dealt recklessly with its clients’ assets. 

4. THE CHARGE SHEET 
In our particular case, Storm Financial misrepresented under the term of the 

contract (Statement of Advice) which strikes at the very heart of the agreement itself. 
The monitoring of trigger-points was a prime condition that the directors of Storm 
have now refuted in the Federal Court. 

Storm Financial had no software in place to activate trigger-points, which formed 
a major part of its agreement with its clients.  

Its financial model was designed to serve Storm’s needs rather than its clients. It 
offered no substantial benefits and simply drained its clients’ assets, particularly 
when markets fell.  

Storm Financial disregarded its clients’ wishes for low risk investments and 
proceeded to dangerously leverage clients’ assets for its own purposes. 

Storm’s representatives did not ascertain clients’ needs but rather served the 
company’s edict “The end justifies the means.” 

Storm Financial completed paperwork that didn’t always conform to its clients’ 
wishes. We have an ongoing argument with the Bank of Queensland in this regard.  

It failed to save clients’ assets when it had the chance.  
It promised benefits in its statement of advice that were never realized. 
It adopted a laissez-faire attitude to its clients concerns’ when the banks began 

making margin calls on said clients  “Don’t worry! It’s a mistake! We’ll fix it!  
Storm Financial was deceptive when dealing with its customers only giving them 

the good news. 
I’m sure with a little thought I can add more to this list. 
5. CLOSING ARGUMENT 
There is no question that housing loans and margin borrowings destroyed Storm’s 

clients’ assets. Storm’s policy to leverage as much as possible was a “high-risk” one 
that it took on itself to implement.  

Incidentally, all paperwork relating to borrowings of any kind by Storm clients 
should be scrutinized carefully. I suspect you will find anomalies in this area. For 
instance, we cannot recall extending our margin loan limit from $1 million to $2 million. 
I’m not saying that we didn’t because we did sign a lot of paperwork. However, I would 
welcome a copy of such a document if one exists. 

Once clients were hooked, they were basically powerless to stop the Storm 
machine from rolling on. Meanwhile, Storm were off spending clients’ fees that it 
hadn’t even earned yet as they were all upfront fees. 

Eventually, of course, the storm juggernaut ran out of control and crushed all 
before it. 

The true extend of Storm Financial’s turpitude lies buried in it motivation for 
leveraging; “motivation” being the operative word. Although Storm Financial’s past 
behaviour at times appears just plain reckless, if you scratch beneath the surface, I 
believe you will find method to its madness. Storm Financial needed cash flow and the 
best way of achieving this was by leveraging its clients’ assets.  

I’ve already mentioned that Storm had a rapacious appetite where fees were 
concerned. It also needed to broker deals with the other parties involved, namely the 
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banks in order to find the cash it needed for its dreams of empire. In SIGAG’s update 
No.16 – JPC enquiry edition (third paragraph) it states: 

“David McCulloch revealed that Storm had an arrangement with Challenger/Macquarie 
Margin Lending regarding referral of business and reduction in interest on Storm's corporate loans. A 
combined figure of $1.5 billion would give them a zero interest rate on a $10 million loan with interest 
rate reductions on a pro-rata basis along the way. Storm's preference for Challenger Investment & 
Macquarie margin loans certainly had some fringe benefits i.e. for every 1% concession = $100,000 
pa savings. This was on top of usual commissions & on-going trails. What was the CBA/Colonial 
deal?” 

The statement, “…reduction in interest on Storm’s corporate loans” is particularly 
telling. This is clear evidence that Storm’s advice was biased and self-serving. It served primarily to fill 
its own coffers by leveraging its clients’ asset bases beyond any form of acceptable risk. No benefits 
accrued to clients when leveraging was carried out. Quite the reverse because clients 
were paying interest on interest. I have clearly demonstrated in our case that such 
leveraging was completely detrimental to our asset portfolio. I’ll bet you that if you 
check into other clients’ portfolios you’ll find the same sort of thing.  

Storm controlled everything clients did from the time they signed up. Once clients 
were locked into Storm’s system they had no means of extracting themselves. They 
were swept up in the Storm bandwagon, confused with science, and fed false 
expectations. On paper we were all making fortunes when the truth of it was that we 
were all leveraged up to our eyeballs. When the juggernaut changed into a tsunami 
and swept ashore, nothing was left. The only two survivors were Mr. and Mrs. 
Cassimatis who were last seen paddling around in a rubber dinghy muttering, “Do I 
have a deal for you!”  

The other culprits in this ongoing melodrama, the Macquarie Bank, the 
Commonwealth Bank and the Bank of Queensland can keep for another day! There 
turn in the dock is awaited with eager anticipation.” [End of my article] 

COMMENTARY 
A year on, much of what I stated in “WITNESS FOR THE PROSECUTION” still 

holds true today. Nothing that has emerged since refutes any of my assertions. In 
fact much has now been learnt which supports what I said then. 

For instance, in relation to the Statement of Advice and its flaws, “Mr. Craig 
Wilkins, the lawyer acting for Storm liquidator Worrells was told by Mr McCullough, a 
fomer Storm executive, that Ms Cassimatis' unit in Townsville was aware of 
numerous factual errors and erroneous claims in the ‘Statements of Advice’ Storm 
provided to clients. 

Mr McCullough said Ms Cassimatis told him that incorrect parts of the 120-page 
‘Statements of Advice’ contract could simply be "disregarded." She assured him, 
however, that the document had been checked and was compliant with regulations. 

He added that Ms Cassimatis instructed him to verbally inform clients that 
material was being updated but those changes were never made. 

Mr Wilkins noted that the ‘Statements of Advice’ remained unchanged between 
2000 and 2008 and still contained phrases such as "at this point in the economic 
cycle". 

Mr McCullough said that he "took issue" with some of the data contained in the 
‘Statements of Advice’. However, he defended many of the wrong claims that were in 
the document concerning the Australian property, share and currency markets. For 
instance, he claimed that Australian capital cities had seen no home price rises 
between 2002 and 2006. He said that information was not applicable to the "micro-
economy" of Townsville, however, where his home value rose 25 per cent in 2006 
alone.  

Mr McCullough also alleged there had been no bull run on the share- market in 
the three years to 2007. He stressed that Storm's advice was intended to apply over 
the long term.  
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Mr Wilkins accused Mr McCullough of "not caring" if the material he signed off on 
was right or wrong! “ 

There’s that “not caring” bit again! 
Pretty damning isn’t it! In management parlance, it’s called “Mickey Mouse!”  For 

all the hubris that existed in the board room of Storm Financial in Townsville, and the 
trumpeting of Storm’s financial model as the next coming, the reality was that Storm’s 
set-up was completely inefficient in terms of its clients’ needs and wants. No one 
seemed to care that the information contained in the SOA was either out of date, 
inaccurate or completely erroneous. Anything went into the pot that supported 
Storm’s financial model, and everything was left out that didn’t! By any other name, it 
is still called deception, and what’s more, it is deception of the worst kind. 

In fact, the SOA was geared holus bolus to being self-serving and in so being, it 
failed its clients totally.   

Any Storm supporters (if there are still some left) will, no doubt, be frothing at the 
mouth by now. “He doesn’t know what he’s talking about! He’s lost it! He’s not one of 
us!”  

Damn right, I’m not! I’m bloody angry! Can’t you tell? I think it’s time you got 
angry as well! 

I’m not only angry at the way Storm deceived us, but I’m also angry at myself for 
being taken in by these people. In business I was taught never to assume. Yet, we all 
did just that! We assumed that Storm Financial was telling us the truth! We assumed 
that they would abide by our wishes! We assumed that they had all the necessary 
safeguards in place! We assumed that they would protect our interests! We assumed 
that the financial advisory industry was properly regulated! WE ASSUMED BLOODY 
WRONG! 

As for those people that still support those individuals at Storm Financial despite 
all the evidence that has been presented since the collapse of that company, I can 
only say, “Wake up to yourselves!   

Perhaps the following article will give you further food for thought: 
Townsville Bulletin - Storm Financial's Big Mac model: Cassimatis 

September 3rd, 2009  
“FORMER Storm financial boss Emmanuel Cassimatis has compared his 

company's 'financial advice' product akin to ordering a Big Mac off the menu at 
McDonald's.  

Mr Cassimatis has spoken about the Townsville-based firm's collapse during a 
federal parliamentary Inquiry into Financial Products and Services in Australia, in 
Brisbane on Thursday. 

He admitted his financial advisers had adopted a one-size-fits-all approach when 
it came to giving clients a product to invest in, regardless of their situation. 

A 70-year-old pensioner was given the same product to invest in as a wealthy 
financially independent investor, he said. 

''McDonald's would be the classic (example) - they (have) the burgers and that's 
what they have and if you don't want it you go elsewhere,'' Mr Cassimatis said. 

He also compared his company's model to that of a specialist doctor, such as a 
podiatrist, and said his product catered for a particular type of investor. 

 However Mr Cassimatis came under fire from the parliamentary committee, after 
he admitted that people were only rejected from investing in their product on the 'odd 
occasion'. 

The inquiry heard that one in four people who walked through Storm's doors 
ended up investing in their product and it would take them 200 days on average to do 
so. 

The inquiry has heard Storm customers were encouraged to take out mortgages 
against their homes to secure margin loans to invest in indexed share funds. 



Page  36 

When the Australian Stock Exchange plummeted late last year thousands of 
clients' share portfolios were sold out at negative equity leaving them with debts they 
could not meet. 

Many have been forced to sell their homes to repay the debt. 
Mr Cassimatis told the inquiry he had warned potential clients they risked losing 

their homes. 
However, when saying this, clients who were watching the inquiry yelled out at Mr 

Cassimatis, labelling him a liar. 
He also blamed the company's collapse on the Commonwealth Bank for hitting 

the 'panic button' when the global financial crisis hit last year. 
The inquiry continues.” 
Looking back I find it hard to believe now that Helen and I were once true 

believers. I don’t think either of us could be classified as gullible or greedy as the 
following poster, in response to this article I found on the Internet, would have 
everyone believe. I have revamped it in order to make it understandable: 

“Some years ago a friend of mine came to see me and brought his Storm share 
portfolio along. It was reputed to have a value of 4.5 million dollars. I found serious 
flaws because the share purchases and sales didn’t collate with the so-called value 
of the portfolio. This person then contacted the Storm financial advisor who white 
washed my findings. Yes, you guessed it. My friend ended up losing millions and he 
was not a happy little vegemite. People were just fed a heap of bull shit and they all 
swallowed it. These people would skite on about how much they had invested. I still 
have mine! These people have only them selves to blame It is called, being greedy!  
It is not called being conned  

Posted by john who has no sympathy!” 
Good for you, John!  
I’ve actually written this book for people like John that are willing to make snap 

judgements about the people that invested using the services of Storm despite the 
fact that they do not know what really happened.  

“Hang them first and try them afterwards” so to speak! When people like John 
really understand what went on, perhaps they will realize that investors were actually 
being conned rather than being greedy as he asserts.  

We, the people that were fleeced do not want John’s sympathy but a bit of 
understanding would go a long way. Reaching a judgement on anything is unwise if 
people insist on cocooning themselves in a cloak of ignorance beforehand.  

As for the supporters of Storm who still may lurk in the shadows, if you still are 
not convinced, perhaps you might listen to someone that has no stake in all this. 
Someone who is an obvious expert in the field of financial planning. Someone that 
would have looked after our interests if we had sought him out instead of the Greek 
bearing gifts. 

I refer to the Managing Director of ‘Strategy First Financial Planning’, Mr. 
David Price, who made a submission to the Parliamentary Joint Committee last 
year. This excellent document puts Storm Financial and the way it operated in 
perspective. Here’s part of what Mr. Price had to say: 

“This process failed because, despite the client education and disclosure, the 
advice given by Storm Financial was completely inappropriate. That is, many of the 
ex-Storm Financial clients we met were not capable (due to the complexity of 
investment markets and their lack of investment experience) of making an informed 
decision. In that situation, it was the professional, ethical and moral responsibility of 
the financial planner to make the decision. They did not.  

Obviously, the up-front 7.0% commission the financial planner received and the 
0.3% p.a. volume rebate that Storm Financial received, was a strong enough 
incentive for Storm Financial and its advisers to encourage clients to take on massive 
debt and unnecessary risks.  
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Storm Financial clients were fed spin and propaganda: the emphasis of all 
discussions and seminars was on the potential gains and robust nature of this 
solution, not on detailed risk analysis and unbiased advice. Meanwhile, the traditional 
“selling triggers” of greed and fear were played upon by Storm’s financial planners to 
ensure the client invested.  

Worse still, Storm Financial’s advice was completely inappropriate for many of its 
clients. It was not personal financial advice; they simply offered one solution, which 
was for clients to borrow heavily against their homes and to use this to leverage 
further into margin loan and invest 100% into Australian shares.  

Storm Financial had a square hole and jammed people into it no matter their 
shape and size. For example, Storm Financial had clients on the Aged Pension and 
minimal other income signing up to borrow $1 million. Irrespective of market 
conditions, how is that appropriate financial advice?  

A margin loan for instance, is not sophisticated. But, by its nature, a margin loan 
should only be offered to people who meet certain criteria to ensure they can 
manage the inherit risks.  
Storm Financial had many clients who were completely unsuited to its product. 

Some were at the end of their careers, some were earning very little income and 
paying minimal tax and, many that we met, had no way of ever making it back from 
the disaster that ensued.  

In short, the problems of Storm were:  
(1) Storm had a “one size fits all” model of financial advice, which was 

inappropriate, not just for the majority of their clients, but arguably for most clients. 
Their processes meant clients maintained gearing at the maximum level at all times, 
so it was just a question of time before markets corrected and clients were margin 
called;  

(2) The capacity [i.e. education, training, experience and independence] of the 
Storm “Advisers” to provide appropriate advice [after all, they were all invested 
alongside clients] tells a lot about their understanding of markets and their ability to 
advise others;  

(3) Leading on from point two, Storm advisers followed the one size fits all model 
and directed all clients into it without considering whether the advice to do so was 
appropriate for that particular individual;  

(4) The Storm fee model was biased towards clients investing the most they 
could, which maximised fees for Storm and its advisers and maximised risk for their 
clients;  

(5) Greed. In the case of one particular Storm Financial office, we have 
consistent anecdotal evidence that suggests the financial planner there would say 
almost anything to clients to get them to sign. One such example involved the 
financial planner telling a priest “God brought you to me”.  

While eliminating commissions will not stop greed or such blatant untruths, surely 
it will lead to better business models that are designed with the clients’ needs at the 
front of the mind.  

Due to the “marketing spin” promoted by the financial services industry, the 
complexity of investment markets and the lack of investment experience in general, 
many Storm Financial clients didn’t have the capacity to understand the advice given. 
Unfortunately, these are the factors that affect many retail clients in the general 
community and, as such, these clients are very reliant on their financial adviser to 
give them appropriate advice.  

This means that if the industry does not move to accept this responsibility, 
regulators must, eliminate all conflicts of interest and any impediments to unbiased 
advice and trust. In addition, advisers must be independent in the true sense of the 
word and have the necessary education, training and experience to give appropriate 
advice.  

Case Study 1  
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Sydney couple Peter and Lisa illustrate my case in point. Peter was aged 52 and 
a senior executive when he and Lisa were courted – for at least 12 months – by their 
financial adviser to sign up to Storm Financial’s product.  

“The financial adviser that I had used for the previous 12 years had suddenly 
formed an alliance with Storm. In fact, I think she had sold her business to them,” 
says Peter.  

“The Storm Financial seminar had a very positive spin. You could see the 
potential risks in it, but the financial adviser was quick to point out that if you went 
back through history, even to the Great Depression, their model was robust enough 
to survive that.  

“My regret is that we were dragged into it because we were in a position of trust 
with our financial adviser. She glossed over it and I relied on her too much and 
trusted her too much.”  

When the couple took their financial planner’s advice, they only had a debt of 
$245,000 (their home mortgage). After signing on the dotted line, their total debt 
jumped to $1,925,000: more adventurous than Peter had ever contemplated.  

Had Peter and Lisa known then how Storm Financial and the Commonwealth 
Bank Australia (CBA) would later manage theirs - and other clients’ investments 
when the market did plummet, they would never have entered the agreement.  

“Our biggest issue is how poorly Storm and CBA managed it all during the 
downturn. I was contacting people constantly but there were never any answers,” 
says Peter.  

“Our particular investment had been allowed to decline to a point where it was 
actually less than our loan. When we got to an LVR (loan to valuation ratio) of around 
80% we gave permission to turn our investment into cash as a holding position, but 
that action wasn’t followed and it wasn’t turned into cash until six weeks later when 
the loan was 115% of the investment.”  

Peter and Lisa now accept they will have to work longer and push back any plans 
for retirement, and they have no cash flow to allow them to make bigger purchases 
such as cars or holidays. They expect that when the Storm Financial debacle is 
wrapped up they will be in debt for $1 million.  

Case Study 2  
Policeman Ray was on duty in October 2000 when he lost control of his 

motorbike on the Sydney Harbour Bridge. He was so badly injured, mentally and 
physically, that he would never again be able to hold down regular, full-time 
employment. As a result, the NSW Government granted him a pension - about $1000 
per week indexed to CPI - that was guaranteed for life.  

In 2007, Ray was given a choice: continue drawing the weekly pension or take a 
$606,000 payout. It was at that point that he, and wife Jane, sought out financial 
advice, which came from Storm Financial. “We wanted to know what our best option 
was, to take the payout or stay on the pension?” says Jane. In short, they wanted 
advice, not products.  

The couple attended seminars organised by Storm Financial; they asked 
questions, voiced their concerns. But the spin was always the same. “They told us, 
over and over, “don’t worry about it, that’s what we are here for! You go and enjoy 
your life!,” recalls Jane.  

Ray and Jane trusted Storm Financial. They wanted to believe with all their 
hearts that Storm Financial would, in fact, meet its promise and look after them. So 
they pulled their money out of superannuation, paid the tax and invested their money 
– along with a margin loan from Macquarie Bank – into the Storm/Challenger 
Managed Investments.  

But they were in over their heads and they were unsure of their financial 
investment, especially when Storm Financial urged they take out another loan with 
the Bank of Queensland.  
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“There were certain things we didn’t like about it, like borrowing extra money,” 
recalls Jane. “We kept saying “we don’t want to do this because we don’t want to 
lose our home. Ray was so strong about that, but they said to us, “There is no way 
you will ever lose your home, ever!”  

In October last year, Ray and Jane became very nervous as they watched the 
financial markets plummet. Jane called Storm Financial for more advice. “Don’t 
worry,” they repeated. Despite Jane and Ray asking Storm to cash out their 
investment, it didn’t happen until late November when Macquarie sold their 
investments. Jane and Ray paid off the Macquarie Bank loan, but had nothing left to 
pay out the Bank of Queensland for $550,000. That bank now holds the mortgage 
papers to their home.  

“In hindsight, we weren’t good candidates for a margin loan. We kept saying to 
them,,”Aren’t we a bad risk?” They kept saying  “It’s okay! Don’t worry! That’s what 
we are here for!” says Jane. “We have nothing now. We have gone back to what we 
were when we were first married, and we may still lose the house. It’s really, really 
hard.”  

These tales from both clients are tales of financial woe that, unfortunately, mirror 
that of thousands of other ex-Storm Financial clients.” {End of extract] 

This is an excellent submission and the comments therein should be required 
reading for the likes of ASIC and this government. Perhaps then, some 
commonsense will be applied to the way the financial industry is run. 

One other thing about Mr. David Price’s comments! He has no vested interest in 
this matter so his views are not jaundiced by any personal experience with Storm. I 
admit that mine are so it’s nice to get an independent view of all this. He’s an expert 
in financial planning and I will be the first to admit that I’m not. If I were I wouldn’t be 
in this mess today. Nor would you.  

However, we shouldn’t chide ourselves for being unsophisticated investors. 
That’s why we went to Storm Financial in the first place.  We may have been 
“unsophisticated” but how were we to know that they were unscrupulous. 

I love the comment made by a Storm adviser in the aforementioned, “God 
brought you to me!”  I think God gets a bum rap here! It’s more likely that Old Nick 
had something to do with all this! His cohorts can be found in most banking 
institutions these days. 

 I couldn’t resist quoting from the following submission that was also sent to the 
Financial Joint-Committee because it’s almost a carbon copy of what happened to 
us. Co-incidentally, the Storm Financial adviser is the same person as well. I hope 
the people concerned (I haven’t been able to ascertain who they are) won’t mind my 
using part of their submission in this way: 

“SUBMISSION T0: 
Committee Secretary Parliamentary Joint Committee on Corporations 

and Financial Services PO Box 6100 Parliament House Canberra ACT 
2600 Australia 

INTRODUCTION 
I had operated a successful business together with my wife for 30 years. 
Approx three years ago we decided to sell the business to reduce the stress in 

our lives and plan to retire. It was in December of 2006 after quite a few meetings 
with Storm Financial (Storm) we were presented with our FINANCIAL PLAN THE 
BUSINESS OF MAKING MONEY. 

This document was presented to us by Stuart Drummond a very senior advisor 
within Storm and headed up the Brisbane office. Stuart always seemed to be a very 
genuine person or we were just too trusting. The financial plan was quite 
comprehensive and we were requested to sign all 105 pages of the document. 

Neither myself or my wife had any great deal of experience with this 
type of investment hence our need to use the services of professional 
financial advisors. 
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There were aspects of the financial plan which we were concerned about in as 
much that we were questioned about every aspect of our lives and financial status. In 
particular we were advised to mortgage our debt free home and to include the funds 
borrowed against the home as part of the overall proposal. We were assured many 
times this was very safe with the structure of their investment plan. 

Eventually in April of 2007 after many months of discussions, we decided to 
proceed with this investment. We had meetings with Stuart on a regular basis 
(approx once every 5 to 6  weeks) and even more often towards the end of 2008. We 
relied totally upon the experience and credentials of our financial adviser who after all 
has a Master of Applied Finance Degree from the University of West Sydney. 

The basis and principal on which the investment worked was explained to us in 
as much that a certain amount of the original loans were to be invested in an index 
fund (and in our case this was a special Storm Challenger index fund/s) and the 
remainder was to be retained in the so called dam for future investment as the 
market dropped. Yes the advice was to invest on the way down to pick up the gains 
on the way back up. 

Stuart was given very clear instructions from myself and my wife from day one 
regarding our intentions for the future and our need to be assured of an income when 
I finished work in June 2008. This plan was indicated to us as being quite achievable 
and hence we agreed to do the following: 

• Allow all of our properties (4 in total) including our house  
to be valued and draw the maximum loan applicable to that valuation. 
• This principal loan as $1.4million from the Bank of Queensland. 
• We were then advised to take out a Margin Loan with Macquarie 
Bank which I believe we signed but were never introduced to any 
representatives from the Macquarie Bank. The initial amount of that 
loan which was used in the investment was $580,000 but since then I 
have noted on our paperwork that our credit limit was $3million. 
• We were receiving rental at the time from some of our properties 
and we agreed to pay approx $4,000 per month towards interest 
repayments until I ceased working. 
Our initial fee paid to STORM was approx $118,807.00 at the time of the first 

investment. I did question how all of these costs could be paid for, taking into 
consideration that the interest on loans was being added to the loans. Their fees 
were also very high, but I was assured all was good and we would be pleased with 
the results. 

We were told that in regard to their fees it was a one off fee and that all other 
trails and commissions were refunded to us as clients and added to our investment. 

As time went on both myself and my wife became more and more concerned 
about the growing debt, but each time we had a meeting with Storm we were assured 
to keep investing and the market would correct itself. 

One major concern I had was very late in 2008 approx August at a meeting with 
Stuart Drummond. In our discussions regarding the growing debt and lack of money 
to keep funding this financial strategy he requested that I take my superannuation 
and give it to him to combine in this investment strategy.  Saying in his words “Give 
me your super and I will make you a rich man” This did not sit well with either of us 
and hence we still have our superannuation. 

By this time I had been finished work some five months and managed to get a 
better understanding of what was happening with this total process. By getting our 
login details for Macquarie Bank and Challenger I could see what was going on. We 
had been drifting in and our of what they call BUFFER several times and even had a 
MARGIN CALL which we were not notified of by either STORM or Macquarie Bank. 

Eventually Storm requested we sign a form to allow our funds in Challenger 
Indexed fund to be sold and transferred to a cash management account where the 
bank would give us 100% as a margin on that secured money. 
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Stress is not something which is good for my health condition, but after several 
phone calls to STORM and actually receiving one call back from Emmanuel 
Cassimatis telling me “Not to worry” they had it under control and that extra funds 
were available if required to see all this through. He said to me “I am doing my very 
best and you can be assured I will be the last person standing” 

It was at this point myself and my wife decided to pull the pin. I contacted 
Challenger and transferred all remaining funds to the Macquarie CMT Account. I then 
arranged to top up our account to ensure there was enough to payout the Margin 
Loan which had grown to $1.465M. This included paying approx $30,000 break cost 
fee just so I could pay back the loan. Oh, and a $200 fee to STORM to which I have 
documentation. However I did get back the unused interest which we had prepaid 
until 30 June 2009. It then took me several days of emails, phone calls and a lot of 
patience to have the CMT (cash management trust account) closed and the 
remaining money transferred to me. 

A short time after this Storm went into administration. 
Since this time I have concentrated on the Bank of Queensland Debt being  

$1.4m. Due the interest rate being fixed and not having an income I was forced to 
convert the loan from fixed interest which we were advised by STORM to enter into, 
to a variable loan for which the BOQ charged me a fee of $75,000 for the privilege. 

In an effort to reduce this debt we have sold properties as fast as possible  and at 
this stage should be able to have a home to live in, be it that our original home of 
some 25 years will be sold and we will down grade so as to at least have some 
money on which to live. 

It has taken me some time to write this submission and it is very harrowing to go 
back over the events which led to the loss of 30years of hard work for myself and my 
wife not to mention the fact that we never withdrew or received one (1) cent from our 
investment and to date it has cost us in the vicinity of $1.8m not including the fact I 
have sold properties at reduced prices to reduce debt. 

My wife is only working about 20 hrs a week. I do not have a job and living off 
bank loans and we are not entitled to receive any government support.” [End of 
submission] 

Still not convinced? 
‘BusinessDay’ January 19, 2009 ‘Storm founder tries again’ 

“At a clip of 7.5% of gross assets upfront, it is little wonder Emmanuel and his 
wife Julie could get about in a Lear jet. And it was little wonder their sales force would 
urge clients to borrow against their homes to invest in the stock market, even 
pensioners. The higher the debts, the higher the fees, the higher the commissions. 

Planning protests 
The Storm investment approach advocated clients borrowing against their 

homes and other assets to buy into the share market. Despite the protestations of the 
Financial Planners Association that it is acceptable for planners to spruik margin 
lending and home equity withdrawal to unsophisticated retail clients, the reality is that 
leverage is reckless except for investors who are not retired and who have a solid 
understanding of financial markets. 

Many Storm clients were geared to 85% and even higher in Storm-branded 
index funds. Now many are losing their homes. This email arrived this week from a 
Storm client who wished to remain anonymous: 

''We are in debt to ANZ to the tune of $2.3 million on figures provided to ANZ 
from Storm. Storm showed them we had the capacity to repay so we borrowed 
against previously debt-free properties. We are now trying to sell all of those 
properties (6 in total) including our newly purchased family home as well as trying to 
pay the $195,000 we owe Colonial Lending. We have some cash in an account that 
is servicing these loans but at $14,000 month there is only a few months until we are 
bankrupt. 

The hole just gets deeper and grubbier.'' 
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It should be said that ANZ was not closely linked to Storm. Commonwealth 
Bank, Bank of Queensland and Macquarie have the closest relationships - the latter 
for margin lending and the former two for home equity withdrawal products. 

Whereabouts of ASIC 
Then there was this email: 
''I am one of the poor suckers who invested with Storm!! I have around 

$100,000 left out of an initial investment of nearly $300,000 - my wife is left with a 
mere $21,000 from a similar investment. I only borrowed $200,000 - she 
unfortunately was seduced into borrowing $355,000. I still have shares but her 
money was converted into cash and deposited in a Macquarie Cash Management 
Trust account at 3.2% interest (the margin loan interest is about 9% so she is losing 
big $$$s each week). She has basically been left high and dry (see the attached 
about re-entering the market when it reaches 4,400!!). 

Storm were not communicating from 20 December to 5 January (they say 
because they had an agreement with the "regulators". ASIC have twice indicated to 
me that they did not instruct Storm - so who are the regulators?'' 

Australian Securities and Investments Commission fielded complaints about 
Storm long before it announced it was investigating the matter two days before 
Christmas. Sources have told Business Day there had been complaints to ASIC in 
the 1990s about companies associated with Emmanuel Cassimatis, then again in the 
wake of the dotcom boom from clients who had invested in leveraged global equities 
funds. 

But nothing matches the devastation of the present client base, once some 
13,500 clients-strong according to Storm, boasting $4.5 billion under management 
when the Cassimatises sought to float their company at the height of the market in 
December 2007. Emboldened by their bull-market success they had built a national 
presence by absorbing a number of other financial planning businesses into the 
Storm network. 

According to sources, the regulator again fielded complaints about Storm last 
year and responded that it had looked at Storm and was satisfied there was no need 
for an investigation. ''A clean bill of health'' was the way the source put it. ASIC was 
contacted late last week and declined to answer questions. 

Cassimatises try again 
Ironically, ASIC searches reveal that Ignite, a company associated with 

Emmanuel Cassimatis, has applied for a financial adviser's licence with the regulator. 
The approval is ''pending''. Ignite is owned by Emmanuel and Julie Cassimatis and 
earned royalties from Storm for providing software services.   

The Ignite application was made in late November last year, just before 
Commonwealth Bank began contacting Storm clients to advise them of margin calls 
against their positions and selling down its Storm-branded funds. (Challenger had 
begun selling in October). 

At the top of the market in late 2007, the Cassimatises attempted to float Storm 
on the share market via Macquarie and UBS. The float would have valued Storm at 
as much as $500 million of which the Cassimatises would have held 54%, or more 
than $250 million worth of shares - and that was after taking out $43 million in cash. 

The Storm draft prospectus shows Ignite had contracts to supply not only 
software support services to Storm and its authorised representatives but also 
business services, research and analysis, education and training, and other services. 

Licence fees under the software deal entailed Storm paying 35% of all platform 
fees (calculated monthly) and 0.175% of the gross asset value of funds in Storm-
branded product after two years. 

At the time of the proposed float - which showed funds under management of 
$4.5 billion - Ignite was receiving 0.33% per annum from CBA's Colonial on funds 
invested in Storm funds (then $752 million) and 0.165% from Challenger on its 
Storm-branded funds (then $1.3 billion). 
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Aggressive advice 
Share markets don't go up for ever though - despite the impressive  historical 

data in the Storm prospectus - to which Pricewaterhouse Coopers was the 
accountant and Malleson Stephen Jacques the law firm. The market had plummeted 
40% by last October and Storm clients, many of whom had been geared to 85%, 
were in the red on their loan positions and needed to top up. 

A critical failure however with the Storm model was the aggressive topping up 
of loan positions. Clients were urged to increase their borrowings at every opportunity 
(and interest was capitalised) - a classic conflict of interest for financial planners 
earning their fees on the size of an investment. 

Phone calls from the CBA in early December were the first many clients knew 
of their plight. Over the following weeks, the terrible realisation would dawn upon 
many that their savings had been blown away. Despite the actions from the CBA and 
Challenger, many clients had not been contacted by their financial advisors from 
Storm. 

CBA had been advising Storm of the client positions in a daily update as they 
fell into arrears. Earlier, in a self-serving missive to clients on October 8, Storm had 
advised its faithful to switch to 100% cash but not to pay down their debt. Storm 
reaped fees on the gross assets and clients extinguishing their borrowings would 
have meant choking off the fee-flow. 

Elderly hit hardest 
The 3,000-odd clients who had been ''Stormified'', or fully geared up, are the 

worst hit of the 13,500-strong client base. And the most devastated of all are the 
elderly investors who have lost everything, cannot start again and face their twilight 
years in penury. 

Another tale: 
''I am one of the many devastated, completely guttered and ruined clients of 

Storm Financial. 
''My husband and I (now in our mid 50's) have been in a state of shock, 

disbelief and grief over the Christmas break, we were advised by Colonial Margin 
Lending that our loan was in margin call at 108% - and that we have been left by an 
enormous mortgage - we had no options and still have little opportunity to recover the 
astronomical debt that has been laid at our feet! 

''There has been no other communication either by Colonial or Storm other than 
the odd phone call to advise that our portfolios were being managed and 
contingencies were in place to minimise losses, ie our portfolios will be liquefied and 
we would be in a holding pattern and safe - we were never advised that the level of 
debt would exceed the level of our combined assets!  I am talking about our entire 
wealth - not just our savings, everything my husband I have worked for, for 35 years.  
We also owned our home outright and had substantial savings when we joined 
Storm. 

''Someone must be held be held accountable for this mess.  The clients are the 
innocent victims and no regard has been shown by either Colonial CBA or Storm that 
they were playing with the assets of hardworking families. The effect personally on 
our family is enormous and is still being realised....these corporations should not be 
allowed to get away with this indiscriminate wheeling and dealing with other peoples 
money!'' 

Lawyers line up 
There has already been one Storm client in Queensland commit suicide and the 

tales of people losing their life savings mount by the day. Class action law firm Slater 
& Gordon has some 240 clients already lining up for a lawsuit. And the banks, which 
appear to have dished out the loans with little caution taken as to the ability of Storm 
clients to service them, are squarely in the lawyers' sights. 

''They disregarded the margin loans for the purposes of assessing whether the 
consumers could service their loans - their home loans,'' says Damian Scattini, the 
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S&G solicitor running the action. ''They operated on the assumption the stock market 
would always go up''. 

The brutal reality for clients of rogue or reckless financial planners is that, in the 
absence of legal abuses, the principal of ''caveat emptor'' must apply. Retail clients 
borrow to punt the stock market at their own risk. It is dangerous, though legal. 

In the case of Storm however, the lawyers are lining up their attack on the 
assumption that Storm was an agent of the banks. It appears that in some cases, 
client income was overstated on credit applications and in many cases the 
documentation was struck at Storm offices or over the phone to the banks. 

A Bank of Queensland spokeswoman confirmed last last week that customers 
were interviewed over the phone. 

''In many cases a telephone interview was conducted, and often this was the 
only option due to the customer being interstate. 

''In all cases, BoQ spoke to Storm customers to verify the customer information 
provided.  BoQ would either conduct a face-to-face interview or a telephone 
interview.  If customers indicated they would like to come in to the branch for a face-
to-face interview, then an appointment would be made.  However in many cases a 
telephone interview was conducted, and often this was the only option due to the 
customer being interstate.'' 

A number of Storm clients have told BusinessDay however that they never 
spoke with a banker, just the Storm representative. 

Both CBA and Bank of Queensland denied last week claims they were refusing 
to, or were avoiding, returning their clients' loan documentation upon request. 

In one case already covered by BusinessDay the income of invalid Vietnam 
War pensioner Steve Reynolds was overstated by a factor of three. Reynolds has his 
house up for sale and plans to live in his van. 

Lesson too late 
While the good times lasted the banks made a lot of money from Storm. The 

Bank of Queensland's North Ward branch in Townsville won the Bank of the Year 
award four years straight. 

In the Cassimatises' defence, amid the myriad tales of woe and wealth 
destruction in this whole sorry saga there have been reports that the Storm founders 
tried to cut a deal with the banks to salvage some of their clients' positions. 

Yet the guts of this investor calamity is that Storm - unlike mortgage funds such 
as City Pacific or failed corporates such as Allco, Centro and Babcock - was a 
financial planner. 

Its role was to advise clients on what to do with their entire savings, not merely 
about investing in a single product. And that advice has been proved to be patently 
wrong. It is a lesson for all investors that margin lending and stock market leverage 
via home equity withdrawal is foolish. It is a lesson learnt once a cycle and, sadly, 
one which elderly Storm clients have learned too late. 

Some Storm clients were effectively exposed to four layers of leverage. Almost 
any equity investment in a company carries implied leverage thanks to the gearing of 
the company itself. At the peak of the bullmarket many companies already had 
gearing themselves in excess of 50%. The next two layers were via the margin loan 
and the second mortgage over property advocated by Storm. 

And to top it off, there was another implicit layer of leverage encapsulated in the 
Storm modelling which assumed a rising market would take care of serviceability on 
client loans. In other words, a client's future income assumed growth in investments 
to pay the interest bills. 

It is likely the magnitude of the collapse and its effect on regional communities 
will bring government action at some point, especially as many clients appear certain 
to lose their homes. Rising interest bills on cash and loans accounts means the 
situation for many clients continues to deteriorate. 
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The Storm creditors' meeting is slated for tomorrow and it promises to be a 
dramatic affair. Whether the founders will turn up is anyone's guess. Storm funds 
under management are now believed to be down by 80% from their highs. Should 
evidence emerge that the Cassimatises or other associates of Storm have been the 
beneficiaries of any payments from the failed group prior to it unravelling last year, 
tempers will surely boil over, for starters.” [End of article] 

Well, there you have it! Were Storm Financial crooks? Most certainly! Did they do 
the wrong thing by their clients? Absolutely! Should they be suitably punished? 
Undoubtedly!  Will they be adequately punished? It is doubtful because “hanging, 
drawing and quartering” has now been removed from the list of punishments that can 
be meted out. Are they wholly to blame? No! The Banks are equally culpable 
because they provided the means whereby Storm was allowed to flourish and 
ultimately destroy their clients’ investment portfolios. 

Let me just add this. Should we blame all Germans for what occurred in the death 
camps during the Second World War? Of course not! Therefore, should we blame all 
that worked for Stormed Financial? Of course not! 

There were many Storm employees that were merely carrying out a job of work. 
They knew nothing of the machination going on in the board room or the way some 
of Storm Financial’s advisers conducted their business. There were even Storm 
advisers that genuinely believed in the products they were selling and had 
investments that were lost when Storm crashed. There are some like Ron Jelich and 
Alan Macdonald that have given of their time and money to supply information that 
will be invaluable if needed in a court of law and we are grateful to them for that.  

The ones that are really to blame are those that devised these schemes and 
implemented them, knowing full well that they were taking enormous risks as far as 
their clients were concerned when doing so. Those that suspected but did nothing 
are equally to blame. Only they will know the full extent of their complicity.  

As for those Storm advisers that continued to accept clients’ monies in the end 
days knowing full well the state of the company, they are the lowest of the low. They 
did it purely for the commission that they would earn and they deserve everything 
coming their way! To my mind such people should never be allowed to give financial 
advice to other people again. The fact that they still do is indicative of just how feeble 
ASIC has been to date, and just how ineffectual are the laws that govern the financial 
advisory sector in Australia. 

Storm Financial is, of course, a dead issue for most of us because that company 
is now defunct and it left only bills. Our problems wouldn’t exist if Storm were still 
viable because we could have sued that company for all it had. Unfortunately, it is 
now just a bad memory. The offices are empty. The people that worked there have 
moved on. Some to other positions in the industry, and some that are hiding away, 
hoping that this will all blow over. For them, I doubt that it will though,  

The banks involved are still around and they are the ones that must now pay for 
what they have done. Of course, they would have us all believe that the people at 
Storm are to blame for everything. “We poor misunderstood banks were simply 
innocent bystanders that were inadvertently caught up in this debacle!  Some of our 
staff became a little deranged there for a while but everything is back to normal now! 
We have rooted out the rats, given them a goodly supply of the loot and have sent 
them elsewhere. Our credo still survives, ‘The customer is King. We only live to 
serve!’” 

The Banks’ answer to any disaster is to increase their advertising. They know 
that if they reinforce the message that they are the biggest the best, and they really 
care, people will soon forget and come back for more punishment.  

Let’s now focus on these Banks that saw Storm Financial’s investors’ assets as 
easy pickings and dangled carrots before Storm that proved irresistible. The prime 
conspirators were the Commonwealth Bank of Australia through their arms: Colonial 
Mutual (home loans) and Colonial Geared Investments (margin loans), the 
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Macquarie Bank (margin loans) and the Bank of Queensland (home loans). There 
were other Banks involved but I’m going to focus on these three because they are 
the principal villains. 

THE BANKS - GENERAL 
 
“When you give blood at a Blood Bank they take just some of your blood to 

help others. When you give money to a Commercial Bank, they take all your 
money to help themselves! If you die in the process, so be it.”  VICTOR (Frank) 
AINSLIE 

 
 There are three principal banks that had exclusive arrangements with Storm and 

some others that had a less significant role. The big three are: The Commonwealth 
Bank of Australia, The Macquarie Bank, and The Bank of Queensland.  

The CBA are the ones that have been in the headlines recently because they 
owned up early on to their sins. They together with Slater & Gordon “cooked up” 
(because there is no better way of describing it) a resolution scheme where the dice 
are heavily loaded in the CBA’s favour. Would you expect otherwise? 

More on this later. 
The Macquarie Bank ducked for cover hoping this would all disappear. However, 

along came a Mr. Goodridge (Goodridge v Macquarie) that has really put a cat 
among the pigeons. You’ll hear all about Mr. Goodridge later as well. 

The Bank of Queensland, the third in this unholy trinity, obtained some notoriety 
recently on ’60 Minutes’ when the malpractices of its rogue branch, North Ward in 
Townsville, was aired for all to see. 

You may have seen the advertising campaigns these three banks in particular 
have been running on the television recently. According to them, your money couldn’t 
be in safer hands. These are the banks that care!  When you read on, you’ll soon 
understand that the type of service they are offering benefits them far more than it 
does you. In fact, keep your hands in your pockets when you speak with these three 
because they are definitely dream stealers. 

On the 14th December 2009 I wrote the following letter to Mr. Tony D’Aloisio 
– Chairman of ASIC (Australian Securities & Investment Commission)  

Dear Sir: 
Re: Issues arising from the collapse of Storm Financial that need to be 

addressed. 
It seem inconceivable to me that more than a year has passed since the collapse 

of Storm Financial and we are no nearer a solution when it comes to establishing 
who was responsibility for notifying Storm’s clients of margin calls. Are the laws in 
this country so convoluted that no one can get to the bottom of this or is your 
organization seemingly powerless in its control over our banking system? Either way, 
the victims of Storm Financial have been left in a limbo of silence and uncertainty. 

The Banks have made their positions clear enough. They claim that Storm 
Financial was responsible for contacting its clients, not them. Yet, I have not been 
able to find Storm Financial mentioned anywhere in our particular margin loan 
agreement with Macquarie Bank?  

The Banks seem to be under the impression that Banking Laws insulate them 
from their contractual obligations. Banking Laws, as far as I am aware, are meant to 
supplement rather than substitute for tenets in commercial law; the principles of 
which must always underpin any contractual arrangement. 

 Attached, you will find correspondence between us and the Macquarie Bank 
regarding the margin loan facility we had with them. Macquarie Bank consistently 
maintains that it was Storm’s responsibility to contact us when a margin call was 
made. We contend that it was Macquarie’s responsibility to contact us directly as we 
(Helen and I) were the Bank’s customers, not Storm Financial’s customers where 
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margin loans were concerned. Contracts of any kind impose obligations on both 
parties to act in a fair and reasonable way. 

The Macquarie Bank failed to notify us in reasonable time when the ratio of 80% 
set down had been exceeded, because they were acting on instructions from Storm 
Financial who were not a party to the contract.    

We must therefore hold the Bank accountable for the subsequent loss of the 
remaining equity in our portfolio because it chose to delay notifying us, its customers.  

The Macquarie Bank and the CBA say that it was their practice to notify Storm 
Financial rather than customers directly. To my mind this is irrelevant because it does 
not reduce the Banks’ contractual obligations to its customers in any way. I am aware 
that in commerce long standing practices can become enshrined in commercial 
dealings, but these were not long standing practices. Rather, these practices arose 
from private agreements made between Storm Financial and the Banks. 

It is a fact that the Banks’ other margin loan customers who were not clients of 
Storm Financial were advised in good time. In the case of Storm Financial’s clients, 
the Banks’ assigned their responsibility for notifying their customers to Storm 
Financial. By so doing, the Banks breached their margin loan contracts with their 
customers because no such assignment was authorised. The Banks would have 
everyone believe otherwise. 

Whilst the Banks’ practices of notifying Storm Financial in such circumstances 
were convenient to all concerned, these practices did not in any way mitigate the 
Banks’ responsibilities to its customers. They had a duty of care to notify customers 
directly and they failed to do this in good time.  

If you look at the records of the Banks concerned, you will find that they notified 
all their customers directly at one time but took it upon themselves to drop this 
practice in recent years where Storm Financial’s clients were concerned. This led to 
a disastrous outcome for those Banks’ Storm Financial clients that had margin loans. 
The market place was extremely volatile leading up to the October share markets 
crash last year and the Banks’ Storm Financial customers’ assets were completely 
exposed.  

This situation demanded swift and immediate action to secure these customers’ 
asset and the Banks failed miserably in this regard. The Banks simply allowed Storm 
Financial to dictate terms, which is outside the spirit of commercial law and might 
even fall within the provisions of “unconscionability.” ‘The Trade Practices Act –1974’ 
and the  ‘Australian Securities and Investments Commission Act 2001’  both have 
general “unconscionability” provisions. These provisions on unconscionable conduct 
and small business in the Trade Practices Act now appear in the ASIC Act after 
the Financial Services Reform Act, as do new provisions regulating unconscionable 
conduct by financial services licensees under the Corporations Act.  

The old and new “unconscionability” provisions have application to financial 
services advice, conduct and banking transactions, etc. As you are aware, Australian 
courts have started to develop a range of fairness-based legal limits on business 
behaviour. In different ways, these developments all focus on requiring commercial 
enterprises to have regard to the interests of others, at least to some degree, rather 
than simply acting in their own financial self-interest or otherwise resting on whatever 
rights they have locked up in a contract drafted in their favour.  

For example, many of the consumer protection provisions in Australia-wide trade 
practices and fair trading laws have this effect. Standard banking, insurance, and 
other business contracts usually are not completely neutral and evenly balanced 
documents, because they are drafted to protect the position of the business, 
whatever other concessions or benefits for the customers might be enshrined in 
them. 

Some cases have raised the possibility that notions of fairness, reasonableness, 
and good faith might even dictate how parties exercise their contractual rights, so 
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that they must always exercise those rights for good rather than ulterior, capricious, 
or opportunistic reasons. 

In other words, no matter how good the drafting or what kind of consent is signed, 
the law might condition the exercise of contractual rights so that they are exercised 
fairly. 

When the Macquarie Bank and the other banks concerned delayed notifying their 
customers in relation to margin calls, but decided to notify Storm Financial instead, 
they imposed an unfair condition on their customers that led to substantial losses. 
They offended the notions of “fairness, reasonableness, and good faith.” The banks 
acted outside the terms of their contractual obligations with their customers and 
should be held accountable! ASIC and the ACCC need to examine closely the 
actions of the Banks involved and establish where they have transgressed in law.  

We, the victims of Storm Financial and the Banks are in no position to do so 
because they have ruined us. The lead must therefore come from your organization, 
which was set-up to protect the interests of all Australians.  

I suggest that your organization re-examine the actions of the individual parties 
involved in the Storm Financial fiasco in terms of their “unconscionability.” If they are 
found wanting, compensation should be forthcoming from them, not from the pockets 
of ordinary Australian taxpayers. Government has recently bailed out the Banks. 
Why, may I ask, should the banks be bailed out when we are not, bearing in mind 
that these Banks continue to charge exorbitant fees, and they continue to make huge 
profits at our expense?  

Some of these Banks were noted players in the Storm Financial saga that has 
destroyed countless lives. They should be investigated just as thoroughly as Storm 
Financial has been. Their conduct warrants nothing less! They should not be allowed 
to remain above the law, as they appear to be at the moment. 

The facts are simple enough in their dealings with Storm Financial’s clients: 
 The Banks’ paperwork at times was shoddy. 
 The Banks had independent agreements with Storm Financial. 
 The Banks and Storm Financial formed a quasi-banker/agent relationship. 
 The Banks allowed margin loan ratios to extend beyond acceptable risk. 
 The Banks took instructions from Storm Financial rather than their clients. 
 The Banks’ officers told half-truths to the Parliamentary Joint Committee. 
 The Banks destroyed their customer’s portfolios by putting self-interest 

above their customers’ interests. 
These and other issues need to be addressed by your organization so that we, 

the victims of Storm Financial and the Banks, can be reassured that your current 
enquiry is not focussed on just one party, Storm Financial, but also encompasses its 
willing accomplishes - the Banks. 

Quite frankly, the major banks involved, namely the CBA, the Macquarie Bank, 
the Bank of Queensland, and one or two others seem to have escaped the type of 
intensive scrutiny that their involvement with Storm Financial warrants. 

This seems at odds with their role in the Storm Financial debacle and their 
culpability in causing thousands of investors to lose their life savings. It’s time for 
restitution and FULL compensation. The guilty parties concerned should be brought 
to task and be made to pay accordingly.” [End of letter] 

I will now discuss these banks one by one starting with the CBA.  In so doing I 
have lumped the CBA and Slater & Gordon together because they now seem to be 
joined at the hip. Therefore, I thought it best to treat them as one. 

In so doing I should remind the reader that Slater & Gordon are actually the 
solicitors for some of Storm’s former clients. They are not the solicitors for the CBA. 
You need to know this because when you read on, you may have problems 
discerning this because S & G for all intents and purposes appear to be acting for the 
CBA most of the time.  
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If you are confused by their actions, think how we feel. Our champion rides out 
into battle carrying a standard with our colours on it and rides back in the van of our 
enemy. “What happened in-between?” is a question we keep asking ourselves. 
Collaborator springs to mind! 

Have S & G lost their sense of balance in all this? Are they now sleeping with the 
enemy? Are they compromised? You be the judge. I cannot because I lost faith in S 
& G long ago.  

But then I’m biased so what would I know! You see, S & G sacked me last March 
for gross insubordination. I raised the possibility that the advice they were giving their 
Storm clients who were former CBA customers was open to question. In fact, in my 
view, it was crap! 

 
 

THE CBA AND SLATER & GORDON 
 
“He who profits by a crime commits it.” ROMAN PHILOSOPHER, MID-1ST 

CENTURY AD 
 
(1) THE CBA 
The CBA advanced loans to Storms’ investors through their subsidiaries, (a)  

‘Colonial Mutual’ (housing loans for investment purposes) and (b) ‘Colonial Geared 
Investments’ (margin loans also for investment purposes).  

As with the Macquarie Bank, the CBA had a covert agreement with Storm that 
Storm’s customers were not informed about. This agreement dated 18th May 2007 
(that I will discuss in depth later) was designed to churn money out of Storm’s clients 
by advancing loans on Storm’s advice that were ill-considered and ultimately led to 
needless over-leveraging.  

Because, Storm’s clients were channelled through the likes of the CBA for the 
mutual benefit of Storm and the Banks, the financial advice given by Storm was 
biased, tainted, unconsidered, and lacking in objectivity. 

The benefits that accrued to the CBA and Storm in indirect commissions and 
fees, together with inducements offered in corporate loans far outweighed any 
possible monetary advantage Storm’s clients received. The actions of Storm and the 
Banks in brokering this agreement were both prejudicial and detrimental to their 
customers.  

The agreements between Storm and the CBA and the Macquarie Bank were the 
catalyst for the woes that beset Storm’s investors when the share markets plunged. 
Why? Because these agreements that had led to a policy of dangerously over-
leveraging, clouded the lines of responsibility, and resulted in indecisiveness by both 
parties that caused inordinate delays. Concerted action only took place when it was 
all too late. 

I wrote to Mr. Tony D’Aloisio – Chairman of ASIC (Australian Securities & 
Investment Commission) on 17th March 2010 

“Dear Sir: 
Re: Infringements of the Code of Banking Practice, ASIC Act, Corporations Act, 

and Trade Practices Act by certain Banks when dealing with customers who were 
former clients of Storm Financial. 

I wrote to you on 14th December 2009 pointing out that some of the Banks 
involved with Storm Financial infringed a number of times on the various Acts 
mentioned above. I thought this might be an appropriate time to expand on my 
thoughts set out in that letter, and it may also be a timely reminder about the issues 
involved with regard to the Banks.  
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I write to you in the realisation that in the next few weeks, your organization will 
release its findings in the case of the now defunct Storm Financial and the various 
banks that dealt with that company. 

The investors that have incurred ruinous financial losses as a result of their 
involvement with Storm Financial are concerned that your report will focus on Storm 
Financial primarily and ignore the other major players involved, namely, the Banks. 
This would not only be a total injustice, but it would also allow those banking 
institutions, that contributed greatly to the financial disaster that followed Storm’s 
demise, to escape their responsibilities. 

As a former victim of Storm Financial and the Banks, I am also writing to you in 
order to express my concerns at the flagrant way the CBA is currently violating the 
rights of its former Storm Financial customers. 

The CBA has made an offer to its former Storm customers under its resolution 
scheme that subjugates its customers’ rights in contractual law. It is designed merely 
to relieve rather than restore customers’ entitlements under their contracts with that 
bank.  

In so doing, it places its customers in an unconscionable position that was 
originally created by the CBA itself. Any such agreement must therefore be 
questioned by all as to its legality? 

I have already sent you a copy of my letter to Mr. Ralph J. Norris, Chairman of 
the CBA and it Board of Directors in which I have pointed out the inequity of such an 
offer bearing in mind that the CBA were the wrongdoers. I will now ask you to explain 
how the CBA can formulate an agreement based on illegalities and inequities in law? 

As you are aware, banking law describes the collection of legal principles that 
impact on banking transactions and on the banker-customer relationship. These legal 
principles are drawn from a range of sources, including common law. I would also 
remind you that the Code of Banking Practice under which Banks operate is a legally 
enforceable set of principles and rules incorporated into the contract between the 
bank and its customers, once the bank so adopts that Code.  

Your organization, being one of the regulatory agencies for the financial system 
in Australia, has a responsibility to police and apply consumer protection. Your role, 
powers and responsibilities are set out in the Australian Securities and Investments 
Commission Act 2001 (ASIC Act). They include the power to regulate 
unconscionable conduct. The Banks in their dealings with Storm Financial have not 
only breached their own Banking Codes of Conduct, but have also engaged in 
activities that have been misleading, deceptive, and unconscionable. 

As I understand it, part of your regulatory duties, together with that of the Banking 
& Financial Services Ombudsman, is to deal with the following matters: 

 Breach of contract,  
 Contractual duty to provide services with care and skill; 
 Misleading or deceptive conduct;  
 Unconscionable conduct;  
 Breach of the provisions of the UCCC  
 Breach of the Code of Banking Practice 

Whilst the Macquarie Bank and the Bank of Queensland are also in the frame, I 
will concentrate on the CBA because that Bank is currently proposing to suppress its 
customers’ (that were once Storm Financial clients) rights. The agreement it has 
proposed in its resolution scheme is unconscionable because it does not address the 
issue of “damages” that arise out of a breach of contract. Further, it places its 
customers in an inferior position to that held before the breaches were made.  

Today, CBA’s Storm customers are being asked to consider an offer from a 
banking organization that has transgressed in a major way. It betrayed its customers' 
trust, breached its customers’ contractual rights, ignored its contractual obligations, 
and perverted its own banking code of conduct. Yet, we now have a situation where 
the CBA is calling the shots! How can this be? 
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Isn’t it a strange paradox that the CBA’s chief executive, Ralph Norris, accepted 
blame and then proceeded to lay the blame on everybody else? I quote: 

“CBA chief executive Ralph Norris, who initially played down the bank's role in 
the collapse of Storm in January, said yesterday it had identified "shortcomings" 
concerning loans it made to Storm clients.  The issue is understood to involve some 
customers being granted loans they were unable to repay.  

We are not proud of our involvement in some of these issues and we are working 
toward a fair and equitable outcome for our affected customers," Mr Norris said 
yesterday. "Our customers can be assured that where we have done wrong, we will 
put it right." – 18th June 2009  

Are we now to believe that Mr. Norris had a conversion on the road to 
Damascus? Of course he didn’t. Following the collapse of Storm, the CBA would 
have carried out an internal investigation that revealed serious flaws in its procedures 
and lending practices. 

The first thing any organization does in such a situation is to go into damage 
control. The Board’s priority would be to, (1) reduce the fall out in terms of public 
perception, (2) reduce any damages that might arise, and (3) seek to limit as far as 
possible any litigation that might follow. To a large extent, the CBA have succeeded 
in all three! That doesn’t make the CBA right. Just clever! They will continue to 
succeed unless ASIC acts decisively to highlight the wrongdoings of the Banks’ (not 
just the CBA) and prosecute them fully under the law. The facts speak for 
themselves.  

The relationship between Storm Financial and the Banks was such that “prudent 
bank lending” was no longer present, being replaced instead by reckless lending that 
exposed the Banks’ customers to extreme risk.  

The Banks unlawfully assigned their contractual obligations over to Storm 
Financial, which resulted in a major breach of CBA’s customers’ contracts. Further, 
the Banks formed a quasi-agency arrangement with Storm Financial that existed 
outside the boundaries of and degraded their obligations to their Storm customers.  

This arrangement had a marked and detrimental affect on the Banks’ customers’ 
contractual rights and ultimately led to the losses those customers suffered. The 
following are just some of the CBA’s infringements in this regard: 

 The CBA assigned their obligations to their customers in contractual law 
over to Storm Financial. One of these obligations was to make margin 
calls directly to their clients. 

 The CBA failed when lending money to consider the full existing liabilities 
of their customers and their ability to repay. 

 The CBA failed to verify house valuations that turned out later to have 
been purposely inflated for the sole intention of lending the borrower 
more, thereby increasing risk even further. 

 The CBA failed to verify the “actual income” of borrowers and relied on 
figures that were later found to have been falsified. 

 The CBA sold down customers’ share portfolios unlawfully – (the 
Goodridge case principles apply). These portfolios were sold down at 
some time during October and November, without their customers’ 
permission, and at or near the bottom of the market, thereby maximising 
such losses. 

 The CBA’s failure to act responsibly and in good time to safeguard its 
customers’ assets resulted in complete loss and in many cases, caused 
customers to move into negative equity. 

 The CBA failed to recognize that its relationship with Storm (driven by 
monetary gain) was detrimental to its customers’ interests and financial 
well-being.  
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 The CBA by working in conjunction with Storm to extend the ratios on 
margin loans without notifying their customers, breached their own margin 
loan contracts.  

 The CBA by extending the risks on margin loans without prior 
authorisation from the customers, became liable for any losses that 
subsequently occurred as a result of this action.  

 The CBA failed to notify its customers of agreements it had with Storm 
Financial that had a marked effect on the contracts the CBA had with 
such customers. In particular, its margin loan customers. 

You will, no doubt, find more examples of imprudent banking lending practices on 
closer examination. 

I will quote what the Finance Sector Union of Australia had to say about the CBA: 
“Commonwealth Bank of Australia (CBA) cannot continue to suggest its 

involvement in the collapse of advice firm Storm Financial (Storm) was simply the 
work of a rogue bank branch. 

Evidence given by the CBA appears to be portraying its role in the Storm collapse 
as the work of a rogue branch. The CBA audit of 600 files in relation to loans 
provided to Storm clients uncovered no breaches, the CBA said in its submission to 
the Parliamentary Joint Committee (PJC) inquiry into Australia's financial products 
and services Yet the CBA provided hundreds of margin loan facilities to Storm clients 
that were "obviously inappropriate" despite the involvement of inadequate or 
misleading information provided by third parties. 

We believe the CBA had an obligation to lend responsibly by verifying the 
information and where appropriate modifying or rejecting applications - obviously this 
did not occur," the union said. 

The North Queensland bank branch's attention to sales targets instead of client 
needs helped create the Storm debacle, according to the FSU. 

"The behaviours of Storm and CBA employees were driven by a culture that 
encourages sales ahead of good customer service, which has become widespread in 
the financial services industry," the union said. 

"The use of upfront commissions, trailing commissions, soft-dollar incentives, 
volume bonuses, rewards for achieving sales targets and fees based on a 
percentage of funds under advice are all symptomatic of the culture that allowed and 
encouraged unsuitable and unsustainable products to be marketed en masse. We 
note that these types of remuneration are exactly the ones that ASIC are suggesting 
should be banned. 

While the FSU accepts a major aim of any business is to make profits, the sale of 
major credit products has ethical dimensions as well as wider implications for society. 

"The majority of the negative impacts when things go wrong are primarily 
absorbed by the consumer and society - not the institution engaging in the practice," 
it said.“  [End of FSU comments] 

I understand that your own investigators as well as those of Slater & Gordon, 
Levitt Robinson and others have sighted hundreds of "creatively doctored 
documents" indicating that malpractice was prevalent within the CBA’s system, and 
the other banks’ systems. 

Loan applications for example were falsified to ensure the loans met the banks' 
approval criteria. Many of the CBA’s customers retrieved their loan documents only 
to find serious anomalies. In many cases, important information such as stated 
annual income and personal data had been deliberately changed to justify the loan.  

The CBA, of course, has denied responsibility, and has sought to shift blame. 
However, the evidence to hand of their irresponsible, recklessness and, at times, 
fraudulent activities is condemnation enough. In fact, the CBA stand charged of 
numerous contractual breaches with their customers’ that can only be satisfied by 
“damages” under the principles of contract law. That, combined with the judgement 
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handed down in the Goodridge case no longer provides anyone with any grey areas 
in this regard. You, and others, have been misled in the past in this: 

“The chairman of the Australian Securities and Investments Commission, Tony 
D'Aloisio, has also highlighted extensive conditions in margin loan contracts, allowing 
lenders to say, ''I have a term in a contract that enables me to do that''. (False)  

The Banks cannot assign their obligations in a margin loan contract without prior 
approval from the borrower. So stating in standard trading conditions does not offset 
an obligation in contract law. 

“Macquarie Bank's chief executive, Richard Sheppard, has denied the bank can 
be held responsible for its failure to call up to 1050 Storm Financial margin loan 
borrowers because he says the bank made the margin calls to Storm Financial.” 
(False) 

The Goodridge case has now identified the fact that Banks cannot assign 
obligations in a contract. Therefore, margin calls impose a contractual obligation that 
the banks had to their customers, and no one else. Many of Storm's margin loan 
borrowers were never contacted by their banks about margin calls when the market 
fell in October 2008.  

I understand that regulatory changes have now taken place that brings margin 
loans within a national consumer credit code. Again I quote, … and extending for the 
first time the legal requirement to be a responsible lender to margin loan products.  

This statement must surely be superfluous for two reasons: (1) The Goodridge 
case has identified that it remains the Banks’ responsibility to make margin calls and 
(2) it always has been the Banks’ responsibility in contract law to make margin calls 
because obligations in a contract cannot be assigned. There’s nothing new in this! 
That’s what contractual obligations are all about. 

Setting aside for a moment the Banks’ obligations in contractual law, which will 
probably be determined in the Courts, the CBA and other banks have failed to 
adhere to the ASIC Act, the Corporations Act, the Trade Practices Act, and banking 
law, I have stated as much previously to you. 

Then we come to the issue of “Unconscionability!” 
“The Trade Practices Act 1974 and the Australian Securities and Investments 

Commission Act 2001  (‘the ASIC Act’) both have general unconscionability 
provisions. In addition, the amplified provisions on unconscionable conduct and small 
business in the Trade Practices Act now appear in the ASIC Act after the Financial 
Services Reform Act, as do new provisions regulating unconscionable conduct by 
financial services licensees under the Corporations Act.” 

Therefore, the ‘take it or leave it’ or ‘I've got you over a commercial barrel’ 
situations such as the CBA resolution scheme needs to be examined carefully in this 
light? 

As you are, no doubt, aware, new developments in unconscionability, good faith, 
and statutory reform of trade practices and financial services regulation make it 
easier to hold banks and other corporations in the private and public sectors 
accountable in general and to overturn or rewrite contracts” 

I refer you to Section 12CA(1) of the ASIC Act: A corporation must not, in trade or 
commerce, engage in conduct in relation to financial services if the conduct is 
unconscionable within the meaning of the unwritten law, from time to time, of the 
States and Territories. 

It may well be that you are across this already?  If so, then you will undoubtedly 
find that, not only the CBA, but also the Bank of Queensland, the Macquarie Bank 
and other banks that were involved with Storm Financial are guilty of breaking the 
laws prescribed in the various acts and in banking law. We, the people that have 
suffered as a consequence, demand that these Banks be prosecuted for having 
broken these laws, and those individuals within those banking institutions, 
responsible for doing so, be brought to account.  
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We now await ASIC’s findings in the case of Storm Financial and the Banks, 
confident that your organization has the will and capacity to pursue ALL the 
wrongdoers and bring them to account. 

We, the people of Australia, expect nothing less.“ [End of letter] 
On the 15th April, 2010 I wrote the following to: The Commonwealth Bank of 

Australia’s  Mr. Ralph J Norris  – Managing Director, CEO & The Board of 
Directors   

“Dear Sirs/Madams: 
“On behalf of the Victims of the CBA, I Accuse!” 
In my previous letters to your Bank and ASIC I have pointed out your Bank’s 

failures in its “duty of care” and fiduciary responsibilities as well as its contractual 
obligations to former Storm/CBA customers. I am now going to conclude my case 
against your Bank (hereafter referred to as the CBA).  

The CBA’s submission to the Parliamentary Joint Committee on Corporations 
and Financial Services in July 2009 will serve as one point of reference. CGI/CBA’s 
agreement with Storm in May of 2007 will serve as the other. I will quote from the 
CBA’s submission adding my comment in italics as I proceed. I will then comment on 
the CGI/CBA’s May 2007 agreement with Storm and its implications for the CBA  in a 
future “class action” by the victims of your Bank.  

1. The CBA’s Submission to the Parliamentary Joint Committee on Corporations 
and Financial Services in July 2009. 

To begin with, I would like to focus on one part of your submission that I found of 
particular interest, namely, the section headed, “We relied on Storm to do the right 
thing” 

Let me say at the outset that any banking organization that simply relies on 
another party to do the right thing, and, in so doing, puts its customers’ assets at risk 
is manifestly negligent to start with. The golden rule in any business is to never 
assume. This is particularly pertinent when an organization such as a bank has a 
“duty of care” obligation to its customers. Be that as it may, let’s look at what was 
stated in this section: 

“During the years we dealt with Storm, not unlike other third party licensed 
financial planners with which we deal, Storm was adamant that as the customer’s 
financial adviser, it was its responsibility, not ours, to action margin calls.” 

Correct me if I’m wrong but didn’t your Bank have a separate margin loan 
contract with each individual customer? This margin loan contract incorporates legal 
obligations, binding on both parties; namely the Lender (CBA) and the Borrower 
(Customer).  Such obligations would have been an integral part of this agreement, 
would they not? Whilst rights can be assigned, obligations cannot without the 
express authority of the other party, in this case, the borrower. Novation therefore 
doesn’t apply. Perhaps you overlooked this point? [Goodridge v Macquarie Bank] 

“Storm insisted that we were not to call its clients. This is not an uncommon 
demand by financial planning groups.”  

Uncommon or not, it does NOT relieve your Bank of its responsibility to notify 
your customers directly by way of a written notification. Your Bank failed to do so! 

“Over a number of years Storm had previously demonstrated a willingness to 
take any necessary action, particularly in relation to margin calls, as was agreed 
between us and as had become common practice.”  

Whilst this may be so, you omitted to mention that CGI use to issue written 
notification directly to its customers as well as to the financial advisers involved. The 
fact that CGI stopped notifying its margin loan Storm customers directly  and relied 
instead on Storm to do so does not relieve it in any way from its contractual 
obligation to do so. 

Frankly, what CGI agreed with Storm was totally irrelevant. Whether it became 
common practice or not, is neither here nor there! The fact of the matter is that CGI 
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didn’t fulfil its obligations to its customers when it failed to notify them directly of 
margin calls, pure and simple. 

It should also be added that documents have come to light during the discovery 
process that will show that margin calls were issued by CGI to other dealer groups in 
line with standard practice. Therefore, its practice in the case of Storm whereby it 
allowed Storm to set the parameters was outside the norm and not standard practice 
at all. 

“Based on this, we expected Storm would continue to fulfil its responsibilities and 
deal with its clients on a timely basis in relation to margin calls. We relied on Storm to 
do the right thing.” 

Again, you’ve got it wrong. It was CGI’s responsibility, not Storm’s. Yes, CGI 
relied on Storm to do the right thing. The fact that Storm didn’t do is now common 
knowledge. As I have said before, “one should never assume” especially when CGI 
was dealing with its customers’ assets. In failing to notify its customers directly within 
a reasonable time, CGI was responsible for the losses that followed. 

“After some delay, when it became apparent this was not occurring, we 
intervened to advise Storm clients that they were in margin call and took appropriate 
action as detailed in our terms and conditions.” 

When was that exactly? Let me refresh your memory! According to the transcript 
of your meeting with the PJC last October, it was some 11 weeks. At a time when 
fortunes were being lost overnight, CGI took 11 weeks to make margin calls. That’s 
not just imprudent banking, it is a flagrant violation of its duty of care responsibilities. 
It is in a word, criminal! 

The question must also be asked, “When your Bank finally awoke from its torpor, 
were those margin calls made by your Bank expressed directly in written form?” If 
not, they were not made at all. [Goodridge v Macquarie Bank] 

“We are currently reviewing and improving the initial and ongoing due diligence 
arrangements we apply when agreeing for our products to be advised on or 
promoted by third party, licensed financial planners. This will include going beyond 
our regulatory obligations and copying our customers on important communications.” 

The CBA seems confused when it comes to regulatory obligations and 
contractual obligations. They are not one and the same. You have regulatory 
obligations under various Acts that your Bank needs to fulfil in relation to Statute 
Law. Your Bank and its affiliates also have contractual obligations to customers that 
need to be fulfilled under Commercial Law. CGI failed in commercial law to meet 
those margin loan contract obligations. 

You also state above that you are now “copying our customers on important 
communications” I have it on good authority that this had always been a standard 
procedure within CGI until everything went haywire in late 2008. This is therefore not 
a new practice, but a common standard practice that CGI once followed. Such a 
practice has now been merely resurrected. Isn’t this so?  

“We have commenced a series of initiatives exploring the extent to which our 
customers were impacted by the Storm collapse, to review our association with the 
failed group and to understand what could have been done better.”  

Don’t bother to spend the money in this regard. I can tell you what could have 
been done better! Just about everything!  

“In response, a Bank-wide project was established with the dedicated purpose of 
making good to customers where we had done wrong and, where appropriate, 
implementing internal process improvements. We are working proactively with our 
regulators and our initiatives will be subject to external review.” 

It sound good, “…making good to customers where we have done wrong…” Your 
Bank’s guilt is beyond question. You, yourself have already admitted as much. It’s 
the extent of your Bank’s guilt that really needs to be identified. 

“What we’re doing to help Storm’s clients!” 
Too little! Too late! 
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“While we were one of many financial services organisations offering products 
and services to Storm’s clients, we believe that, at this time, we are taking a leading 
position in offering assistance to those facing significant hardship. While we believe 
that hardship is principally the result of inappropriate advice provided by Storm, we 
have acknowledged that in some instances, we contributed to that hardship.” 

You state above, “While we were one of many financial services organisations 
offering products and services to Storm’s clients…” Yes, you were one of many but 
you had the biggest share. It was your intimate relationship with Storm and the 
volume of business that set you apart. One only has to consider the facts. No other 
third party licensed financial planners with whom the bank had a relationship, some 
4700 groups or so in total, I believe, had such a close intimate relationship with your 
Bank. This led to: 

 Provision of corporate lending to the founders, which was withdrawn on 
11th December 2008, causing catastrophic consequences for mutual 
customers. 

 Manufacture of a STORM branded index fund managed by CGS, with 
funds managed in excess of a billion dollars. 

 Provision of margin loans through CGI exceeding a billion dollars. 
 Provision of equity lending against property with a loan book in excess of 

a billion dollars. 
 Large volumes of insurance business written through Comminsure, a CBA 

subsidiary. 
 Allocation of a specific Bank/State/Branch [bsb] for Storm. 
 Allocation of CBA staff to exclusively handle Storm clients. 
 An agreement with Storm dated May 2007 referred to later in this 

document. 
You also state above, “Whilst we believe that hardship is principally the result of 

inappropriate advice provided by Storm…” That was only part of the problem. CGI 
and other Banks provided Storm with the ammunition by providing it with the 
opportunity to over leverage its clients’ assets.  

Whom does one blame? The person that fires the bullets or the person that 
readily provides the ammo? In the final analysis the ultimate reason for your Storm 
customers’ massive losses was due to your Bank’s covert agreement with Storm 
Financial in May of 2007. This agreement blurred the lines for both your Bank and 
Storm in terms of CGI’s obligations and responsibilities to its customers. I say covert, 
because it was never seen and ratified by CGI’s Storm customers. Your fall back 
position of saying, “Storm was to blame!” therefore doesn’t wash. 

“In the wake of Storm’s collapse, we began hearing from Storm clients about the 
nature and extent of their financial difficulties. It became clear that many clients had 
become extensively indebted because they followed Storm’s aggressive leveraging 
model.”  

You maintain that CGI knew nothing about Storm’s aggressive leveraging model. 
There is overwhelming evidence that CGI not only knew about Storm’s model, but it 
also endorsed it as well. You only need to refer to the 8 points mentioned earlier 
which ably demonstrates the degree of co-operation that existed. CGI’s staff would 
need to have been blind Freddy in order not to see and be part of Storm’s leveraging 
policy. They would also have had to be dim-witted if they failed to understand Storm’s 
financial model when Storm and CGI were working this closely together 

Isn’t it true that CGI’s agreement with Storm Financial in May of 2007 was the 
“open sesame” that allowed both parties to consolidate and grow business for their 
mutual benefit. Such a policy, by its very nature, placed CGI’s customers’ assets at 
high risk. A category of risk, I might add, that CGI and Storm were prepared to take 
without consultation with their customers beforehand.  CGI’s partnership with Storm 
was the catalyst for the disastrous losses that followed when Storm Financial 
collapsed. This is undeniable in light of the evidence. 
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Given that a number of clients had also refinanced their homes to further invest in 
the market, there was also deep concern that, aside from having an unserviceable 
debt, they would have nowhere to live. 

CGI participated in a scheme with Storm whereby their customers’ houses were 
mortgaged so that the proceeds could be used for further margin loan borrowing 
under the Storm umbrella. It’s one of the principles of sound financial advice, that the 
home is sacrosanct, and it should therefore never be placed at risk by borrowing 
against it for investment purposes. Yet, CGI consistently supported such a policy. 
Now you are condemning Storm for doing just that! It’s a pity that CGI did not 
express such concern at the time. 

“We sought to assist these clients by addressing issues of immediate hardship. 
No enforcement activity has occurred for debts owed by Storm clients. We have 
announced an interest suspension until 30 September 2009 and beyond for those 
customers who register to participate in our Resolution Scheme (see below). In late 
February 2009, we established a dedicated team from across the country and 
located them on-the-ground in the Townsville community where the hardship was 
being felt most acutely. We met face-to-face with hundreds of customers to learn 
more of their current circumstances and, wherever possible, to develop a longer-term 
plan to help them address their hardship.”  

Your approach early on when addressing your customers’ hardships do not 
support your expression of concern. The feedback from many is that your Bank’s 
unflinching attitude added to their stress rather than alleviated it. 

“Our offers of assistance have been tailored specifically to each customer’s 
situation and include loan reductions and write-offs, loan restructures, reduced or 
zero interest rates for the life of a loan and permanent tenancy. To ensure that our 
customers’ interests were protected, we paid for independent legal advice in each 
case and, if desired by our customer, for financial advice.” 

Since your Bank was one of the major culprits, should you have done any less?  
“To address any deficiencies in our lending practices to Storm clients, we have 

initiated the establishment of a Resolution Scheme to provide swift and fair resolution 
for affected Storm clients.” 

The problem with your resolution scheme is that it doesn’t address the real 
issues. These are: 

 Your Storm customers’ rights to compensatory “damages” for CGI’s part 
in causing their losses. 

 Your Bank’s duty to fully restore your Storm customers’ assets because 
CGI failed to comply with its margin loan contractual obligations to its 
customers.  

 CGI’s Storm customers’ rights to seek damages for the pain and anguish 
CGI’s actions have engendered. 

Your resolution scheme is no more than a hardship scheme that does not 
address CGI’s  wrongdoings. It is an obvious attempt to fob off those Storm 
customers, subjugate their rights, and by-pass CGI’s obligations under its margin 
loan contracts with them. In so doing, your Bank is acting unconscionably.  

The proposal you have made to the CBA/Storm customers in conjunction with 
Slater and Gordon is inequitable in its current form. 

Here’s why!  
“A.  HOUSING LOANS 
“Borrowers who took out an investment home will have the process that the CBA 

Bank went through at the time of the loan re-examined. 
Valuation” 
Your Bank has told people that it “will go back to square one and establish a 

fresh valuation on their house.” Of course, this valuation should be based on market 
values then, not now and should be done independently.  
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“The CBA, IF it determines that a home is overvalued, will then readjust its loan 
accordingly. 

“Capacity to repay house loans 
If it is determined that, at the time, the Bank misjudged the  capacity to repay a 

housing loan, the original loan will be readjusted so it reflects what the borrowers 
should have been lent, applying prudent lending criteria.” 

To those that are not fully aware of the facts, your offer might appear to be 
reasonable. However, it does not address the cause of CGI’s Storm customers being 
in such a position to start with.  

Causation: 
CGI operated a system whereby it, in conjunction with Storm, identified 

customers of CGI that could be recruited under the Storm banner. CGI and Storm 
then persuaded such customers to take out house loans, use the proceeds to take 
out margin loans, and then use such borrowings to invest in CGI index shares.  

CBI and Storm continued to indulged in this practice even when the pundits in the 
share markets were warning of an upcoming significant financial downturn. By 
promoting with Storm a double gearing concept, CGI positioned its customers‘ assets 
in a “high risk” category. In so doing, CGI ignored the concepts of prudent banking, 
overlooked its duty of care, and acted contrary to its customers’ best interests. 

CGI employed Storm in an agency capacity to complete paperwork on its behalf 
which led to inflated valuations, shoddy paperwork, and falsified “customers’ 
incomes.” This led to (a) Increased margin loan borrowings which customers couldn’t 
afford, and (b) customers qualifying for housing loans that would not have otherwise 
been granted based on their actual incomes.  

When CGI authorised housing loans, it failed in its duty of care in not checking 
that the paperwork was correct, and that the borrowers had sufficient income to 
repay such loans. Further, CGI failed to sufficiently consider the customers’ current 
debts (liabilities) when processing their applications.   

Because CGI’s role in over leveraging its Storm customers’ assets cannot be 
separated from Storm’s it must equally share the blame for the losses that followed in 
a falling market. Therefore, because it failed to act in its customers’ best interests 
and did not provide the duty of care they could reasonably expect, your Bank should 
restore those customers to a position before such breaches took place. The 
aforementioned proposal in respect of housing loans doesn’t do that. Therefore, it is 
unacceptable.  

“B.  MARGIN LOANS 
“Where margin loans entered margin call in the second-half of 2008 borrowers 

will generally receive 90 percent of the equity they held in their portfolios on the day 
of their first margin call after 30 June plus interest. If the customer made a cash 
contribution to their negative equity balance after 8 December 2008, that cash 
contribution will be refunded, with interest. 

If alternatively the customer closed out their margin loan when their portfolio was 
worth $460,000, the customer keeps the $10,000 recovered at closing out as well as 
receiving $45,000 compensation plus interest.” 

CGI’s margin lending letter/agreement with Storm Financial dated 18th May 
signed by your Mr. Craig Keary, General Manager of CGI, was, without doubt, the 
singular event that led to CGI’s Storm Customers’ massive losses later. Why? 
Because it changed the playing field for both CGI/Storm and their customers. It also 
set Storm apart from the rest of the dealer groups.  

This agreement eventually proved to be the death knell for Storms’ clients 
because it was the cause of them losing everything. The other dealer group’s clients 
sustained losses, but their clients survived. They were not over leveraged and their 
margin loan ratios were lower. Further their clients’ ratios were policed by them, and 
preventative measures were taken. In the case of CGI/Storm customers, the margin 
loan ratios were allowed to drift dangerously high. 
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Despite the conditions stated in this agreement, no controls were implemented by 
CGI to ensure that Storm complied. Further, this agreement created a fog of 
uncertainty with regard to who did what when adverse market conditions arose. 

Let’s now examine the second aspect I mentioned earlier, namely: 
2. CGI’s Agreement with Storm Financial dated 18th May 2007 - Mr. Craig Keary (GM 
of CGI) 

To begin with this agreement is questionable in law because it changes a 
fundamental condition (ratios) of the margin loan contract between CGI and its 
margin loan customers. Storm was not a party to any of these contracts. Before CGI 
could adjust the ratios stated in the margin loan contracts, or any prime condition for 
that matter, it had to seek permission from its Storm margin loan customers. It never 
did which makes this agreement suspect in law. Unfortunately, for all concerned no 
one in CGI picked up on this. Because this document was conceived by CGI and its 
subsequent affect on CGI’s Storm customers’ assets was so disastrous, it follows 
that CGI can now be held responsible for all the customers subsequent losses.  

Let’s now examine this agreement in detail. 
“Following your discussions with Colonial Geared Investments we are pleased to 

provide the following terms for Margin Lending facilities for your clients. 
Subject to the expectations set out below, we will allocate a global LVR of 80% 

for those of your clients who invest in the following funds: (I have not stated these for 
the sake of brevity) 

In fact the margin loan ratios blew out to between 93% and 96%, did they not? 
This is imprudent banking of the worst kind, considering that 90% is classified as 
extremely risky, and this ratio was not agreed to by any of the CBA’s margin loan 
customers. Further, one must ask, why the risk/credit department of the CBA allowed 
these ratios to be set at such high levels of risk when this was clearly imprudent?  

“The expectations are: 
Storm Financial continues to use the Funds listed to develop 

diversified investments that are expected to mimic the returns obtained through 
investment in the overall ASX 300 accumulation index. Funds invested an behalf of 
clients are apportioned amongst the funds in an attempt to produce an overall return 
that both outperforms and exhibits lower earnings volatility when compared with the 
reference index. 

In that connection, a client's weighting in the Resources sector is not to exceed 
the greater of 130% of the weighting of Resources, as defined by Storm's Australian 
Broadmarket Index, or the current overall Storm portfolio technology weighting. 

For example, if the appropriate market weighting is 22%, then the maximum 
client portfolio weighting is to be set at 28.6% 

Also, a client's weighting in the Technology sector is not to exceed the greater of 
300"/o of the weighting of Technology, as defined by Storm's Australian Broadmarket 
Index, or the current overall Storm portfolio technology weighting . For example if the 
appropriate market weighting is 2%, then the maximum client portfolio weighting is to 
be set at 6%.” 

Frankly, this is outside my area of expertise. However, I have it on good authority 
(Mr. Ron Jelich, the former Business Development Manager for Storm) that this gave 
Storm a little leeway to deviate slightly with various sectors, but it still retained the 
overall market benchmark return. The index philosophy versus the actively managed 
approach, so to speak. 

“As each fund may attract a different LVR on a stand alone basis from Colonial 
Geared Investments, Storm Financial must convey these individual LVR's to the 
client and advise the client that a departure from Storm's advised strategy will lead to 
a rebalancing of their facilities with Colonial Geared Investments (proper legal name)” 

This suggests that not only was Storm’s model fully endorsed by CGI, but it 
insisted and made it conditional for CGI/Storm’s mutual customers to adopt the 
Storm model in order to ‘enjoy’ the terms NOT afforded to other CBA customers.  
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As a partner in this venture CGI would have been well aware of the “Over-
leveraging Mark I” financial model that Storm used. In fact there is abundant roof that 
it was fully aware of Storm’s financial model and endorsed it as mentioned earlier. It 
was in fact obligatory under its  “duty of care” obligation to examine the Storm 
financial model prior to its agreement dated 18th May 2007. To do otherwise, would 
place CGI’s customers’ assets at high risk.  By now claiming that CGI was not fully 
aware of how the Storm financial model worked you are suggesting that it was a “fool 
of a bank!” In any event, it wouldn’t make CGI any less liable. 

Your assertion that CGI was unaware of how Storm’s financial model operated is 
not true, is it? CGI in fact was such an admirer of Storm’s financial gearing model 
that it once considered buying Storm out! It must also be remembered that it was CGI 
that insisted in its agreement with Storm that this financial model be adopted by its 
customers!  

The agreement itself revolved around LVR (Loan to Value Ratios) and it was 
therefore critical that the correct LVR’s for individual customers were able to be 
monitored by both parties. As it turned out, Storm’s software proved inadequate and 
CGI’s system was also suspect. It was a disaster waiting to happen. As the 
agreement was based on set ratios, it was fundamentally flawed because the parties 
agreeing to it could not guarantee the accuracy of such ratios.  

You also state, “Storm Financial must convey these individual LVR's to the 
client…” It was CGI’s responsibility as a prudent banker, as well as Storm’s, to 
ensure that this was done. Did CGI so ensure that this was in fact effected? I put it to 
you that they didn’t! 

“Additionally, other Storm recommended investment funds from time to time 
may be given the same maximum LVR and buffer for client, subject to prior approval 
by Colonial Geared Investments. 

We would also require that Storm Financial and Colonial Geared 
Investments meet monthly to ensure that the agreed approach, including 
observance of expectations is being maintained, and to facilitate any agreed changes 
which may be required in response to changing conditions. Naturally an 
extraordinary meeting can be called at any time by either party. Details of these 
meetings will be settled by both parties. We would further require that Storm 
Financial provide to Colonial Geared Investments before these meetings, acceptable 
reporting that confirms observance of these expectations. We will include a periodic 
update on trends in market volatility compared with our methodology.” 

What evidence can you produce that demonstrates that these conditions were 
ever met? Mr. Ron Jelich, the former Business Development Manager for Storm, 
informs me that during his time with Storm, no mention was ever made of monthly 
meetings with CGI to discuss trends or changes in market volatility. It would appear 
therefore that these conditions were never met. 

“Colonial Geared Investments will maintain the 80% LVR and 10% buffer for 
existing business retained or newly written in respect of specific clients provided 
these expectations are met and Colonial assessment of the appropriateness of these 
loan conditions persist.” 

Margin calls were made at 93% to 96% and not the 80% plus 10% buffer stated 
above? Further, how did CGI assess whether ‘the appropriateness of these loan 
conditions persist’ It’s true, isn’t it that CGI relied on Storm to do the right thing. You 
have even said so yourself. Was this a smart or responsible thing to do bearing in 
mind the collective value of CGI’s customers’ assets? Also, was it exercising CGI’s 
“duty of care” as a prudent banker? The answer on both counts is that it wasn’t!  

“Despite our allocation of a global LVR of 80% to your clients on the basis of our 
expectations being met, as set out above, nothing in this letter modifies or varies the 
obligation of any client borrower under clause 3.2 of the margin loan to pay us the 
amount owing under the margin loan if that client borrower is either in default or we 
send that client borrower a 5 day notice requiring payment of the amount owing.” 
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IMPORTANT:  
CGI has claimed all along that it was Storm’s responsibility to notify its clients of 

margin calls. Yet, the above clause contradicts this by stating, “…or we send that 
client borrower a 5 day notice requiring payment of the amount owing.” CGI has 
therefore not assigned this obligation to Storm. The fact of the matter is that you 
cannot assign this obligation in law anyway. CGI’s statement evidences its 
understanding of its obligations to its customers, and its intention to retain this 
obligation. 

“Storm Financial will not gear a client above 65%. Should a client find themselves 
at LVR of 65% or above, then any additional gearing will only occur if the client's 
buffer increases.” 

It is now known that Storm breached this fundamental clause and so did CGI. By 
so doing, CGI effectively stripped its customers of any safeguards and eventually 
stripped them of their assets as well. 

How did CGI plan to ensure that Storm abided by this prime condition? Bankers 
have a duty of care to their customers. CGI was therefore responsible for making 
sure Storm could abide by its part of the agreement. As it turned out, Storm Financial 
had no systems in place to measure margin loans, and it’s doubtful whether it could 
establish meaningful ratios either. CGI acted contrary to good banking by failing to 
ensure that Storm had the necessary software in place to measure ratios so that 
effective action could be taken when they were exceeded. In fact, CGI should have 
done this immediately any agreements were reached between CGI and Storm that 
were based on customers’ ratios. 

A further point is that any LVR must take into account ALL of the borrowings of 
any one customer so that an accurate LVR can be established for that customer. 
What system did your Bank have in place to measure the true LVR in relation to its 
individual customers? Further, how could you ensure that when an LVR of 65% was 
reached, Storm would take the appropriate action? For that matter, how could Storm 
because its systems were deficient? In a scenario like this how could either party 
meet its end of the bargain? 

If effective software systems had been in place, then the customers’ assets might 
have been saved. I know for a fact that 7/8 years ago, your Bank did an extensive 
due diligence exercise in relation to Storm. That company passed with “flying 
colours.” This further supports the notion that CGI was fully aware of how Storm 
operated and the one-fit financial model it promoted to its clients. Did CGI bother to 
conduct due diligence on Storm in the intervening years?  

“In the unlikely event of a margin call, Colonial Geared Investments and Storm 
Financial will work in partnership to clear the margin call. Note however that Colonial 
Geared Investments reserves its rights under its Margin Lending Terms and 
Conditions. Acceptable cash securities to have an LVR of 100%.”  

I have maintained in previous correspondence that your Bank and Storm acted in 
partnership. Therefore, Storm was effectively an agent for your Bank. Your statement 
“Storm Financial will work in partnership to clear the margin call” is further proof of 
this. As you are undoubtedly aware, when an agent acts on one’s behalf, the 
principal, in this case, CGI, becomes liable for that agent’s actions. It therefore 
follows that your Bank is now liable for the losses that resulted from CGI’s 
association with Storm. 

Documents obtained during the discovery process prove that the decisions made 
by CGI on the 8th, 9th, 11th 19th December 2008, breached a prime condition of the 
agreement between CGI and Storm. CGI acting in conjunction with Storm created the 
conditions whereby their customers’ assets were placed at high risk without their 
authority. Then CGI having let margin loan ratios slide beyond any measure of 
safety, made margin calls 11 weeks after they should have been made. 

There seems little doubt that CGI’s agreement with Storm changed the way it 
carried out its banking duties. Standard procedures were dropped and special 
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arrangements came into effect. This was particularly evident in respect of CGI’s 
procedure for making margin calls. To understand what happened in late ’08 when 
margin calls were not made by CGI for 11 weeks, we need to examine how CGI’s 
standard margin call procedure differed for those customers that were clients of 
Storm as opposed to those of CGI’s customers that were not.  

CGI’s customers, other than Storm’s clients, would be sent a written notification 
of a margin call directly with a copy of that notification being sent to the custom’s 
financial adviser. This was standard procedure that CGI always carried out for its 
customers that had financial advisers. Storm’s clients were the only exception.  

CGI because of its partnership with Storm had assigned its responsibilities for 
making margin calls to Storm. In so doing, CGI was breaching its contractual 
obligation to its margin loan customers because Storm was not a party to the margin 
loan contract.  

Not notifying Storm’s customers directly as well was a major breach of the margin 
loan conditions. CGI seems to have been oblivious of this fact. One could argue that 
Storm had effectively become CGI’s agent by this assignment of the bank’s 
responsibility. As the agent’s principal, the CGI then became responsible for Storm’s 
actions. 

The arrangement between CGI and Storm was that when Storm’s customers 
were near or in margin call territory, CGI would relay this information to Storm in 
Townsville on a series of spreadsheets.  

As it turned out, much of this information communicated by CGI to Storm was 
grossly inaccurate and led to further confusion regarding the actual position of many 
CGI/Storm customers. This wasn’t helped by Storm’s lack of data system 
information. Consequently, CGI and Storm were relying on information systems that 
were not up to the job. Confusion reigned everywhere which only exacerbated the 
situation further.  

During this period, the financial position of the CGI/Storm customers was 
becoming more and more precarious with each passing day.  The share markets 
were plunging whilst CGI and Storm fiddled. 

During that time Storm did not make margin calls on its customers on the CGI’s 
behalf. Now the CBA is blaming Storm when it was CGI’s responsibility in the first 
place. Not only did CGI fail to notify its customers directly of margin calls in writing, it 
failed to notify them within a reasonable time.  

This went on for something like 11 weeks before CGI finally stepped in and pulled 
the pin. The resulting explosion destroyed Storm and led to massive losses for many 
of its clients. They just happened to be the customers of CGI as well. 

CGI failed its CGI/Storm customers because:  
(1) It failed to notify those customers directly in writing of any margin calls,  
(2) It failed to notify those customers in writing of any margin calls in 

reasonable time. (A reasonable time is not, by any stretch of the 
imagination, 11 weeks!),  

(3) It assigned its obligation over to Storm which was a breach of all its 
margin loan contracts with CGI/Storm customers. CGI’s decision to do 
this resulted ultimately in the CGI/Storm customers’ massive losses. This 
single change of procedure started a chain reaction that just could not be 
controlled. 

Storm Financial’s part in all this is undeniable. As a financial advisory company, it 
acted in a totally irresponsible way. However, this charge must also be levelled at 
CGI who breached its customers trust, its duty of care, its fiduciary responsibility, its 
own banking code, its contractual obligations, violating in the process, the principle of 
prudent banking along with various statutory Acts. 

If we examine how a reputable Bank and a financial adviser work in the best 
interests of their clients, then we can some idea of the magnitude of CGI and Storm’s 
failure to best serve their customers. 
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Mr. Ron Jelich, a former business manager for Storm Financial with extensive 
knowledge in the financial advisory industry, has commented as follows: 

“I can only speak of my experiences [and industry standards] in the past as I was 
not with Storm during previous market downturns. I had extensive experience and 
expertise in dealing with margin loans during the 97/2000/2001/2003 market 
downturns. The industry standards that existed then and my experience with CGI, 
who was the market leader during these downturns, is as follow: 

1. I communicated regularly, often daily, with the CGI State Manager and clients 
via phone. ONCE a client account hit 70% LVR (called a buffer position) the adviser 
[me] CGI at a regional level and the client would closely monitor such accounts in 
anticipation of a margin call. Whilst this was not a legal requirement it was 
considered to be prudent, and is standard practice in the industry. It was then and it 
is now. 

2.   When the account hit 80% LVR, a margin call letter was issued by CGI and 
sent to the client, and a copy would also be sent to the adviser. All parties were 
aware of the standard procedure in such circumstances and strategies were in place 
to manage the situation. This is still the fundamental standard procedure today for 
CGI and other margin lenders. Storm was a notable exception. 

3.  The reason, I believe, why most if not all other advisory firms are still in 
business today is due to forwarded planning.  Whilst the clients of my industry 
colleagues suffered market losses, they ensured that enough time was allowed, and 
appropriate action was taken whilst equity still remained in the portfolios. Sufficient 
equity, in fact, to manage the situation. 

4.   Sadly, due to the May 07 agreement the CGI had with Storm and the close 
relationship that existed between them, none of the above occurred during the crisis 
that occurred in late 08. No notices were sent by CGI to advisers or clients when in 
buffer. No notice of margin calls which were set at dangerously high ratios between 
93% and 96%. This was at a time, when CGI and other Banks were making margin 
calls all around Australia following standard practices in so doing. Some Storm/CBA 
customers (I would estimate about 15%) began ringing Storm when their agreed 80% 
ratio was exceeded. Storm’s head office response was, “Don’t worry! We have this in 
hand!” 

5. In summing up, the major differences in late 08 to my previous experience in 
the industry was the way Storm did business. It was prepared to run greater risks by 
negotiating with and obtaining much higher LVR s from CGI in relation to its clients’ 
valued assets. The lines of communication between storm’s advisers and head office 
were restricted. All dealings between CGI and Storm were strictly limited to the 
directors of Storm in Townsville and CGI senior executives in Sydney.” [End of 
comments] 

In summing up this agreement, two questions need to be answered: 
(a) Was the agreement ratified by CGI’s margin loan borrowers in order to make 

it legal? I maintain that it wasn’t! 
If it was legal did both parties breach it? I maintain that they did! 
Whatever, it proved to be injurious to CGI/Storm’s customers because its high 

ratios virtually took away any safe guards leaving them exposed. When the financial 
crisis hit in late 2008 CGI and Storm thought they could ride it out. CGI’s obligation to 
make margin calls directly in writing to CGI/Storm customers was not carried out for 
11 weeks. All the while CGI/Storm’s customers assets’ were being eroded away and 
many customers ended up owing CGI. Both CGI and Storm delayed taking concerted 
action to safeguard their customers’ assets until it was far too late.  

For this reason, your proposal in relation to margin loans is not only unacceptable 
but also insulting. Never has a Bank been more culpable than yours is right now.  

One other point with regard to you proposal is this. In the last week or so I have 
been reliably informed that your resolution scheme in its current form may not apply 
to some CGI/Storm customers. The reason being that CGI sold down those 
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customers’ investments without their prior approval. If this is so, then your one-fit 
resolution scheme is no longer a one-fit solution. 

Surely by now, you must understand that your position is legally untenable? I will 
be amazed if ASIC does not charge the CBA for various breaches under the 
Corporations Act, the Fair Trading Act, the ASIC Act, and the Trade Practices Act.  

If ASIC doesn’t charge your Bank, then the public watchdog will no longer need 
chaining up because it will prove to us, the victims, that it is completely ineffectual 
anyway.   

In contractual law, your Bank has breached its own Banking Code of Conduct, its 
contracts with its many CBA/Storm customers, its duty of care, and its fiduciary 
obligations, Need I go on! 

I am one of those unsophisticated investors that had the misfortune to place my 
trust in Storm Financial and the Banks allied with it. Although I have studied 
commercial law, I am, of course no legal eagle. However, if I can build a case, just 
think what the real pros will do!  

Remember this! Every disgruntled ex employee will have his/her day in court. 
Every piece of paper, every scrap of information currently being gathered, every 
shred of evidence will be presented to establish your Bank’s culpability. Trust me, we 
have enough evidence already to build a compelling case.  

If your Bank is foolish enough to fight its CGI/Storm customers in the Courts, 
precedents will be set that will ham-string the banks in this country for the 
foreseeable future. Not a bad thing in our opinion! Then there’s the bad publicity that 
attaches to such an event. Make no mistake, Mr. Norris. There will be plenty of that.  

But it need not come to this! 
So I suggest that you and the members of your Board sit down and look at your 

legal situation realistically. Your Bank is responsible. You have admitted as much! Go 
back to the table and address your Storm customers’ claims’ in a fair and equitable 
way. You never know! Your Bank just might win back some goodwill in the process. 
Unfortunately though, I can’t promise that you will win back any customers. 

I suggest that next time you, yourself, sit down with our representatives, the 
SICAG Committee, to discuss your proposal. To do otherwise suggests that you do 
not consider a meeting about the financial hardship of the Storm victims your Bank 
has largely been responsible for creating, worthy of your attendance. This sends out 
a message and it’s not a good one! 

This will be my last letter in this regard. I have, I feel, covered all the relevant 
points. It is now up to your Bank to do the right thing. If you don’t we’ll have our day 
in Court.” [End of letter] 

On the 16th April, 2010 I wrote to Mr. Tony D’Aloisio, Chairman of ASIC – 
Australian Securities & Investment Commission 

“Dear Sir: 
Re:   CGI/STORM AGREEMENT DATED 18th May 2007 ” A Question of 

Validity?” 
I enclose a copy of my letter to the CBA dated 15th April that outlines once again 

the CBA’s part in creating the financial disaster that took place when Storm Financial 
collapsed leaving thousands of people in dire financial circumstances. 

Having considered the many issues involved these last few weeks, it has become 
apparent to me that the agreement between Colonial Geared Investments (an arm of 
the CBA) and Storm Financial dated 18th May 2007 was the instrument that started a 
chain reaction culminating in these disastrous losses for Storm’s CGI customers. 

In my letter to the CBA, I have commented on this agreement at length. This 
agreement played a key role in this whole affair, shaping the events that followed it 
implementation. 

In essence this agreement set the margin loan ratios dangerously high, thereby 
increasing the risks involved.  It basically gave both parties license to play Russian 
roulette with their customs’ assets.  
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As a result, when the share markets plunged, because the safety margins had 
been taken away, customers’ assets were placed at high risk.  

The deathblow came when CGI, in a volatile market situation, did not make 
margin calls on its customers for 11 weeks. Even then, there is a question whether 
these subsequent margin calls were made in the appropriate manner. 

There is no doubt that this agreement, covert in nature, was the cause of 
CBA/Storm’s customers incurring massive losses because it’s provisions allowed the 
“ratios” in the customers’ margin loans to be re-set at extreme levels that no prudent 
banker would consider to be in the best interests of its customers.  

CGI further compounded the risk by waiting 11 weeks to issue margin calls. This 
gave its customers no chance to take remedial action. Accordingly, CGI failed in its 
contractual obligations to its customers in respect of duty of care and prudent 
banking.  

The CBA has argued that Storm was the customers’ agent and therefore it was 
Storm’s responsibility to make margin calls to its clients upon Storm being notified by 
CGI. Yet, CGI did not have its customers’ permission to assign its margin loan 
obligations to Storm. I therefore believe this is a spurious contention, and I have 
outlined my thoughts in this regard in my previous letters to you.  

I’m not going to comment on the affects of this agreement because I have amply 
covered that in my letter to the CBA – see copy enclosed. Rather, I now want to test 
the legality/validity of this agreement. 

The basis on which this agreement was made is premised on the assumption that 
Storm had the permission of CGI/Storms customers to act on their behalf. To my 
knowledge no such approval was given. Setting aside for now CGI’s contractual 
obligations to its margin loan customers, I refer you to Section 53 of the Trade 
Practices Act (d) represent that the corporation has…approval they do not have. In 
this case, neither party had approval from their customers,  

If such an agreement needed CGI’s customers’ approval (which it didn’t have) 
before it became valid, the question of its legality must be brought into question. Can 
one party contract with another when such a contract is primarily based on an 
assumption rather than a fact? I’ll leave you to sort this out with your legal 
department. 

I have now completed my findings in relation to CGI (CBA)’s dealings with Storm 
Financial. What has become obvious is the lax way Banks do business. They are 
governed by various Acts and are also guided by their own banking codes of 
conduct. Yet, they exceed the boundaries on a regular basis.  

Indeed, it could be argued that they have become a law unto themselves. They 
continuously churn money out of their customers and they indulge in dubious 
practices that are designed to inflate their bottom line with scant regard to their 
customers’ interest or rights. 

Following the Storm debacle, the spotlight has fallen on the financial advisory 
industry. I feel that it should also be directed at the banking industry because it needs 
to be re-regulated. The current regulations do not effectively control these Banks 
and, as a consequence, the general public suffers. 

Before closing, I would like to say on behalf of my fellow victims of Storm and the 
Banks, that ASIC’s investigation of this sorry mess has been impressive so far. 
However, we all hope that ASIC now has the resolve, not only to see justice done on 
our behalf, but also to prosecute those that have done wrong. I am not only speaking 
about the directors and rogue financial advisers in Storm Financial, but also those 
individuals employed by Banks that assisted them.  

I am referring in so doing to those individuals that strategized and employed the 
policies that led to this financial disaster. One, I might add, that has impacted on so 
many ordinary Australians, many of whom, are elderly.  

As a consequence of Storm and the Banks’ disregard of their obligations, duties, 
and responsibilities to their customers, many retirees’ lives have been shattered. 
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They are now desperate, destitute, helpless and alone. For many of them, ASIC is 
their last hope. I trust that you will not let them down. [End of letter] 

This is not all of my correspondence to ASIC regarding the CBA but it should give 
you an overview of the issues involved. 

  
2. SLATER & GORDON  
To say that I am disappointed in the law firm, Slater & Gordon, is an 

understatement. Like many others, I had high hopes when S & G put their hand up 
and said they would represent the investors of Storm in our fight against the banks.  

My confidence was further bolstered when I read an article in a magazine 
extolling the virtues of Mr. Damien Scattini – a barrister for S & G. He was reputed to 
be tenacious and tough. A veritable crusader for the oppressed and needy. All he 
needed was a cape to complete the picture! 

Helen and I had been with the law firm, Holman Webb, who had taken our money 
but had done nothing much else. In fact I was doing all the work for them.  When we 
finally switched over to S & G, Holman Webb charged us a small fortune. So much 
for lawyers! 

I’m sure I speak for many when I say that once we, Helen and I, signed up with S 
& G, we were really looking forward to a good bum fight between that law firm and 
the banks. Our lions were growling and we were roaring. What we didn’t realize was 
that we would soon be the Christians and the lions would be looking for us. 

The following article was published in the Townsville Bulletin on 29th 
October 2009 

“Storm victims tell banks to 'wake up” 
Storm Financial victims are calling on banks to pull their heads out of the sand 

and settle claims for loans that were struck by “con men” 
The Commonwealth Bank of Australia (CBA) has settled claims for 53 out of 

more than 2,000 clients who took out loans with failed financial planners Storm 
Financial. 

Law firm Slater and Gordon announced the breakthrough on Wednesday 
evening, but lawyer Damian Scattini said it was only the beginning. 

“So far so good, but we're not popping the champagne ... it's only 53 (clients) of 
over 2,000, so we're a long way from home,'' said Mr Scattini, whose firm is 
representing the Storm victims." They've got a sustainable future now that they didn't 
have before.'' 

`The CBA has manned-up - they are the only bank that I'm aware of so far that 
has said, 'We got it wrong in many cases and we'll make it right’  Mr. Norris, the CEO 
of the CBA said. 

But despite the praise, Mr Scattini says the CBA has denied any wrongdoing in 
the cases involving margin loans and has shifted the blame to Storm Financial. [End 
of article] 

At that point the lions were bellowing loudly and we were all cheering even 
though we were slightly uneasy about the statement, “Mr Scattini says the CBA has 
denied any wrongdoing in the cases involving margin loans and has shifted the 
blame to Storm Financial. After all if the CBA were not in the wrong why had that 
bank agreed to make amends?  Clearly, the CBA were guilty of numerous violations 
in their dealings with their Storm customers and had previously said so.  However, 
despite the CBA still being in denial, they had promised to set everything right so we 
felt good about ourselves! We also felt good about our lawyers. 

Unfortunately, our hopes were short-lived. Our lions, we found, were easily 
distracted. It wasn’t long before they turned on us because we, no doubt, appeared 
easier meat than those tough ‘con men from the CBA! The lions had suddenly 
become pussycats overnight. Any ‘licking’ was now confined by them to lapping up 
the $5,000 per client the CBA has tossed them under the resolution scheme.  

Bit rough? I think not! What has transpired since speaks volumes.  
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Of course, it is obvious now that the CBA saw S & G coming and thought their 
bared fangs looked somewhat menacing. The CBA therefore decided to confess all 
effectively heading S & G off at the pass. The CBA quickly proposed a resolution 
scheme that would see Slater & Gordon mollified. The CBA has since satiated S & G 
with money for doing very little in return. The lions are purring with contentment whilst 
we, the victims, are seething with rage. S & G are still counting the silver as I write – 
5000 pieces of silver a client, it appears, is the going rate for selling out these days. 

The resolution scheme devised by the CBA and approved by Slater & Gordon is 
in my view nothing more than an attempt by the Commonwealth Bank of Australia to 
bury their wrongdoings and give back as little as possible to those that they have 
defrauded. The rest of the money will be used to maintain Mr. Norris’ lifestyle. 

Slater & Gordon in agreeing to such have confirmed our perception that they are 
nothing less than “ambulance chasers” that have settled for the easy option. 
Unfortunately, their so-called clients, us, have been left with very little option but to 
accept what is on offer, which isn’t much. In fact many have been offered less than S 
& G. 

Consider this! If thieves break into your house and rob you, and then offer to 
repay you a quarter of the value of the goods they stole when they are caught, what 
kind of deal is that? Furthermore, if by so doing, they stay out of jail, you not only 
have a lousy deal but you also have a miscarriage of justice. 

It will come as no surprise to the reader from my previous remarks about Slater & 
Gordon that they and I were on a collision course from the start because their idea of 
a good outcome was not the same as mine. 

I wrote a letter on 1st March 2010 to Mr. Damien Scattini, a Barrister for 
Slater & Gordon, voicing my displeasure with their services: 

“Dear Sir, 
LETTER OF COMPLAINT 
Storm Resolution Scheme Information Bulletin - Feb 2010 
At the outset I will state that we are not CBA customers but rather Macquarie 

Bank customers, so we only have a passing interest in this. However, you will be 
defending our position against the Macquarie Bank in due course and the issues are 
the same. 

Helen & I, being the victims of Storm Financial and the Banks, are listed among 
your “Class Action” clients. We therefore feel that we have the right to question the 
advice your company has given in your above mentioned bulletin and at meetings 
you are holding around the country. 

In particular I refer you to the remarks made about the Federal Court decision in 
relation to Goodridge versus the Macquarie Bank. Your treatment of this case 
suggests that it was not significant. 

I’ll now quote from your bulletin and comment on passages that I believe are 
relevant, and your company seems to deem insignificant. 

“Federal Court decision in Goodridge 
You may have recently read media reports regarding a Federal Court judgment 

concerning a Macquarie Bank margin loan of a Sydney barrister. The claimant’s 
name was Goodridge.  We examined this judgment in detail before finalizing our 
agreement with the Bank. The judgment reinforces that the arguments we advanced 
before the Independent Panel were correct and that the key elements of the Proposal 
Framework are entirely appropriate in the case of Storm investors.” 

The key elements in this case do not, in fact support the proposed resolution 
scheme, which is a “one fit”, solution and the framework of this agreement should 
have been revised accordingly. Further, the Goodridge case provides powerful legal 
argument against the banks’ and undermines their position in claiming that Storm 
Financial was responsible to the banks’ customers for notification of margin calls. It 
clearly was not! That responsibility lay with the Banks alone. 
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Although still potentially subject to appeal, the Court’s decision has clarified both 
the liability of a margin lender to a customer as well as the way to approach the 
remedy that should apply when a margin lender fails to give proper notice of a margin 
call. “ 

The Goodridge case supports the notion that if banks do not give their customers 
written notification of margin calls, no margin calls are made. Therefore, your 
assertion that “the remedy that should apply when a margin lender fails to give 
proper notice of a margin call” is erroneous because no margin calls were made “full 
stop.”  

“The Proposal Framework adopts broadly the same approach adopted by the 
Court. That is, where a lender has failed to give proper notice of margin call, the 
borrower should be put back in a position, at least as good as the position he or she 
would have been in, had the lender given them proper notice.” 

When a party breaches a contract, there are three things that need to be 
considered in law. Negation of the contract, damages, or both! The CBA breached 
their margin loan contracts with their customers and the resolution scheme therefore 
affects the CBA’s customers’ rights to litigate for damages in this respect. 

“The Court found that the margin call given to Mr Goodridge by Leveraged 
Equities was invalid for several reasons. One of them related to the legal doctrine of 
"novation". This is connected with Macquarie Bank’s agreement to sell its "margin 
loans portfolio” to Leveraged Equities. The Court held that aspects of this agreement 
were invalid and consequently the transfer of loans from Macquarie to Leveraged 
Equities was legally ineffective. Leveraged Equities’ therefore did not have power to 
make a margin call to Mr Goodridge rendering it invalid. This was an issue which 
attracted much of the Court's attention (and much media attention), but this is not an 
issue in your case.” 

“… but this is not an issue? “ As I understand it the Courts also held that “you 
cannot assign obligations in a contract” which is a vital piece of information you 
chose to omit. This is a critical aspect of this judgement and a very real issue in this 
case. 

The other arguments accepted in Goodridge relating to invalidity of margin calls 
were advanced by Slater & Gordon in the test case process and are central to the 
treatment of margin loans in the Proposal Framework. Importantly, the Court has 
made clear that each case turns on the precise evidence of what the borrower would 
(and could) have done if the margin lender had acted correctly.” 

The whole point is that the margin lender didn’t act correctly. Therefore, the issue 
of “damages” arises and becomes a very real prospect. 

“Crucially the Court accepted Mr. Goodridge's evidence that he had the capacity 
to meet the relevant margin call.  Mr Goodridge had not only recently met a margin 
call, he also demonstrated that he had a strategy to 'ride out the market downturn' 
and most importantly that he had access to up to as much as $400,000 at short 
notice.  

Furthermore, prior to receiving a margin call Mr. Goodridge consolidated his 
investments into a single stock (Macquarie Country Wide Trust), a stock that he had 
identified as robust enough to survive the downturn. The performance of this stock 
meant that he did not enter into margin call until February 2009 (just before the very 
bottom of the market which occurred in early March 2009).  The judge also found that 
Mr Goodridge’s loan would not have been subject to any further margin calls. 

It is important to understand that Mr. Goodridge’s claim turned on these crucial 
findings of fact made by the Court.”   

By stating this, you are obscuring the many important legal issues that arose from 
this case, and directly relate to many of Storm’s victims’ cases against the CBA, and 
other banks for that matter. The Goodridge case turned on the rights of both parties 
in a contract and the obligations both parties have to one another. 
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“There are several critical differences between Mr. Goodridge’s claim and the 
claims of the typical Storm investor. First, Storm investors most often entered margin 
calls in the second half of 2008. Our work has shown that most would have faced 
several substantial margin calls before the market ‘bottomed out’.  Secondly, the 
Storm model encouraged investors to be highly leveraged.” 

Again you have omitted an important fact! Storm was not alone in causing 
Storms’ investors to be over- leveraged. The bank’s played a major part in over-
leveraging Storms’ investors’ portfolios too. Just what influence the banks exerted 
has yet to be fully established. That will be revealed only in a court of law and the 
CBA know this. 

“Very few clients had access to sufficient cash reserves available at short 
notice. Thirdly, Storm was encouraging investors to “convert to cash” from about 
October 2008. Overwhelmingly, Storm investors followed Storm's advice. Converting 
to cash is inconsistent with an intention to meet margin calls when made. Fourthly, 
Mr. Goodridge had a direct relationship with his margin lender, while Storm was an 
intermediary between you and Colonial Geared Investments.”  

My brother-in-law attended a CBA meeting in Brisbane yesterday. He informs me 
that you suggested during this meeting that there was an implied agency 
arrangement between Storm and their clients that weakens their position. 

The margin loans were between the banks and the banks’ customers, in this 
case, Storm’s clients. The Goodridge case specifically states, “Obligations under a 
contract cannot be assigned.” Therefore, Storm has no say or part in any contract 
between the CBA and Storm’s clients.  

 “Fifthly, while there has been a marked improvement in the Australian equity 
market in the last 12 months that improvement has largely returned the market (and 
broad based indexes) to the levels they were at immediately prior to the events of 
late 2008.   

One of the claims examined by the Independent Panel during the test case 
process involved a borrower who had access to up to $350,000 in cash and who had 
expressly declined to follow Storm’s advice to convert to cash.  

“..expressly declined to follow Storm’s advice to convert to cash” This is a new 
wrinkle. He must have been a good friend to someone because we were only told to 
convert to cash when we were in margin call “beyond the point of no return” and it 
was all too late! I would be curious to hear more about this! 

“Tellingly, an assessment of his situation demonstrated that he would likely have 
needed up to about $450,000 to have met all of the margin calls that would have 
occurred in his loan between October 2008 and March 2009.  The Independent 
Panel was not persuaded that the borrower could (or would) have met the calls.   

For these reasons, the Proposal Framework generally recovers 90% of the equity 
in each borrower’s portfolio when the first margin call was made to them.”   

Where does the 90% ratio come from to start with? Did the customers of the 
banks agree to this with the banks or was this a separate agreement between the 
banks and Storm? As I have previously stated, Storm was not a party to any of these 
margin loan contracts and any separate agreement between the CBA and Storm in 
this regard is a breach of all the CBA’s margin loan contracts. The ratios stated in the 
individual contracts between the banks and the banks’ customers (not Storm) are the 
only ones that have any bearing on this. 

I don’t think we need to go on with this, do we? 
When anyone employs legal representatives to act for them, they expect that 

those people will present their best case, having considered all the facts and having 
used legal arguments based on the precedents that are available in law. The banks 
are guilty of breach of contract, violation of their own banking code of conduct and 
failing to observe an applied duty of care to their customers. Accordingly, they should 
be placed in a position where they will have to pay damages. The position you have 
placed them in, is no position at all. They are in the wrong! We are not! 
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The resolution you have formulated is not the answer for thousands of people 
that have suffered at the hands of the banks and Storm. The CBA is  clearly culpable 
and will walk away with “clean hands” if people accept offers under the resolution 
scheme.  

The least people can expect from you is strong advocacy! Unfortunately, on the 
evidence provided to date, your firm has not demonstrated this. [End of letter] 

S & G’s reaction was entirely predictable. They fired us as clients! 
To my mind, in view of their past performance, we were losing nothing anyway 

accept time which is not on our side  
Ever since Slater & Gordon brokered the CBA resolution scheme with the CBA, 

they have, it seems, sought to defend the CBA’s position at every opportunity rather 
than the position of their Storm clients. This is not just my view but one held by many 
of their clients and former clients. S & G’s approach has been slapdash, and 
downright intimidating at times if the truth be known.  

Where possible, they have tried to obscure the facts, belittle other law firms, scoff 
at suggestions that clients could achieve a better outcome, spread misinformation in 
the media, and have sought to deflect any criticism by disparaging the people that do 
so.  

Mr. Damien Scattini will counter this by arguing that I don’t know what I am 
talking about and these things are best left to the experts. I seem to recall that we all 
once left it to so-called experts which is why we are in this mess today. Personally, 
I’m an iconoclast! There is nothing I enjoy more than pricking the hubris that these 
people wear like a cloak. As my sister-in-law always says, “experts are drips under 
pressure” and I tend to agree.  

So where do I get off telling a barrister where to put it!  What do I know of the law 
anyway! Well, quite a bit as luck would have it. I studied commercial law, (England 
and Australia) the law of carriage and marine insurance law in the course of my 
studies years ago. The principles of commercial law do not change. So many 
violations in different sections of the law have occurred such as contractual law, 
banking law, statute law, and dare I say, criminal law that it would take a number of 
experts to sort it all out.  

A law firm that looks at the issues in a perfunctory way and seems in a hurry to 
conclude our cases against the banks so it can chase more  ambulances is not the 
answer. 

Let’s now look a little closer at what S & G have been saying! 
On 19th March 2010 I wrote a letter to Mr. Tony D’Aloisio – Chairman, the 

Chairman of ASIC in which I queried the advice S & G were giving in their 
handout entitled,  “Proposal Framework & Advice Booklet” 

“Dear Sir: 
You are already aware from past correspondence you have received from me, of 

my many concerns about the inequity of the CBA resolution scheme that Slater & 
Gordon and the CBA have proposed 

Unfortunately, one of the problems we, as former investors of Storm Financial, 
have had to date is lack of legal advice about our position. 

The first real inkling of customers’ legal rights is contained in Slater & Gordon’s 
“Proposal Framework & Advice Booklet”.  This basically tells everyone that this offer 
is the best they can expect and they should take what is proposed.  

I have been terminated some weeks ago as a client of Slater & Gordon for 
disagreeing with the way they have gone about formulating this resolution scheme, 
and for having the temerity to remind them of the issues involved in this case.  

Helen and I are not former customers of the CBA but rather are former customers 
of the Macquarie Bank. However, I see enough similarities in the CBA v Storm 
customers’ cases to convince me that I have a vested interest in the way this matter 
turns out.  
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I have before me a copy of Slater & Gordon’s booklet, part of which covers 
margin loans. Reading through this, it appears that the CBA proposal has been made 
on an assumption that Storm Financial acted in an “agency” capacity. Yet, such an 
assumption has yet to be tested in a proper court of law. Frankly, I do not concur with 
the views expressed by Slater & Gordon in this booklet because I believe that they 
are wrong. Slater & Gordon will tell you that I am not a lawyer and that is true. 
However, I have enough legal knowledge, particularly in contract law, to appreciate 
when lawyers are making assumptions rather than working on the evidence at hand 
and contractual precedents set. 

Here are my views on the various legalities stated in this booklet:  
10.1 THE MARGIN LOAN CONTRACT IS THE COMPLETE AGREEMENT 

BETWEEN YOU AND THE BANK. IT SETS OUT THE RIGHTS AND OBLIGATIONS 
YOU BOTH HAD CONCERNING YOUR MARGIN LOAN. HAVING INSPECTED THE 
BANK'S DOCUMENTS, WE BELIEVE THE COMPLETE CONTRACT WILL BE 
CONTAINED IN THREE DOCUMENTS. THE FIRST TWO OF THESE ARE THE 
COLONIAL MARGIN LOAN APPLICATION BOOK AND THE ASSOCIATED BOOK OF 
MARGIN LOAN TERMS AND CONDITIONS. THE APPLICATION BOOK WAS THE 
DOCUMENT YOU SIGNED WHEN YOU FIRST TOOK OUT YOUR MARGIN LOAN, 
AND YOU MAY HAVE BEEN PROVIDED WITH A COPY OF THE TERMS AND 
CONDITIONS AT THE SAME TIME. 

Terms and conditions are important in any contract. However, those terms and 
conditions must be fair and equitable. Contractual rights in relation to fair and 
equitable business dealings cannot be constricted by terms and conditions if they are 
against the spirit of the contract.  

For instance in the Goodridge case, Rares, J found in the context of a clause in 
the terms and conditions that ‘MAY’ in effect means ‘SHALL’. The clause in question 
read; “BNP may notify you of the margin call and of details of the actions that can be 
taken to satisfy the margin call.  

Terms and conditions are sometimes constructed in such a way as to weigh 
heavily in favour of the company that originated them. It doesn’t necessarily make 
them legally binding however. Conditions in contracts must be definite, rather than 
vague. Hence, the ruling in this regard in the Goodridge case. 

THE OTHER DOCUMENT THAT FORMS PART OF THE MARGIN LOAN 
CONTRACT IS AN AGREEMENT REACHED BETWEEN STORM AND THE BANK IN 
MAY 2007, WHICH PROVIDED THAT THE BANK WOULD EFFECTIVELY INCREASE 
THE MARGIN CALL LOAN-TO-SECURITY RATIOS (MCLSR) FOR STORM CLIENTS' 
MARGIN LOANS THAT WERE SECURED BY STORM-BADGED INDEX FUNDS UP 
TO 90% (SEE BELOW AT PARAGRAPH 13 FOR FURTHER DETAILS). THE EFFECT 
OF THIS AGREEMENT WAS TO VARY THE TERMS OF THE EXISTING MARGIN 
LOAN CONTRACTS TO ALLOW FOR, AMONG OTHER THINGS, THE INCREASED 
MARGIN CALL LOAN-TO-SECURITY RATIOS. IT'S COMMON FOR PARTIES TO A 
CONTRACT TO VARY ITS TERMS BY AGREEMENT IN THIS WAY. ALTHOUGH YOU 
WEREN'T INVOLVED IN THE MAY 2007 AGREEMENT PERSONALLY, IT'S LIKELY 
THAT A COURT WOULD FIND THAT STORM WAS ACTING AS YOUR AGENT IN 
ENTERING INTO THIS AGREEMENT WITH THE BANK, SO IT COULD AGREE TO 
THE VARIATION ON BEHALF OF ITS CLIENTS (SEE BELOW AT PARAGRAPH 12). 
FROM MAY 2007 ONWARDS, THEREFORE, THIS AGREEMENT WOULD FORM A 
PART OF THE MARGIN LOAN CONTRACT. 

Extracted from the above:  “ It's common for parties to a contract to vary its terms 
by agreement in this way. Although you weren't involved in the May 2007 agreement 
personally, it's likely that a court would find that Storm was acting as your agent in 
entering into this agreement with the Bank, so it could agree to the variation on 
behalf of its clients.” 

In contract there is something called the doctrine of privity. The doctrine of privity 
means that a contract cannot, as a general rule, confer rights or impose obligations 
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arising under it on any person except the parties to it." (GH Treitel, The Law of 
Contract) 

In Common Law it is reasoned that: 
Only a promisee may enforce the promise meaning that if the third party is not a 

promisee he is not privy to the contract.  
There is also the principle that consideration must move from the promisee.  
The two principles of privity and consideration have become entwined but are still 

distinct. If the doctrine of privity were inflexibly applied it would cause considerable 
injustice and inconvenience. Many exceptions to it have therefore been developed. 
One is in relation to “Agency.” 

The concept of agency is an exception to the doctrine of privity in that an agent 
may contract on behalf of his principal with a third party and form a binding contract 
between the principal and third party. 

For example, a third party may be able to take the benefit of an exclusion clause 
by proving that the party imposing the clause was acting as the agent of the third 
party, thereby bringing the third party into a direct contractual relationship with the 
plaintiff. In order to do so, they would have to prove that consideration existed. 

Consideration is the legal concept of value in connection with contracts. It is 
anything of value in the common sense, promised to another when making a 
contract. It can take the form of money, physical objects, services, promised actions, 
or even abstinence from a future action. S & G contend that the Goodridge case and 
our cases differ because there was a third party involved; namely, Storm Financial. 
Therefore, “agency” must exist.  

Was there an agency agreement between Storm and it customers, and if so, was 
“consideration” present? We certainly paid them so what did we pay them for? 

The fact of the matter is that we paid Storm Financial for financial advice. We 
then followed that advice as outlined in Storm’s SOA. Part of this advice for many of 
us was to take out a house and margin loan. Storm was never part of either our 
house loan or our margin loan contracts. These were separate contracts we had with 
the banks concerned. Storm merely made the arrangements and left it to us and the 
banks.  

There was no mention in the Storm SOA we signed that Storm would be our 
agents as far as banks were concerned. Storm’s role was, among other things, to 
recommend third party service providers, not act as our agent in this regard. We 
didn’t pay fees to Storm for anything other than financial advice and managing our 
investments. Therefore, banks cannot argue that “consideration” existed whereby 
Storm Financial became a party to any contracts we had with third party service 
providers, be they banks or otherwise.   

On the other hand, if Storm Financial received a consideration from the Banks for 
placing our business with them, we, Storm’s former customers, could argue that 
Storm was an agent for the banks and therefore any claims we have against Storm in 
relation to unlawful acts or breaches of contract should be redirected to the Banks 
accordingly. This is a particularly relevant point when you consider that the Banks 
and Storm placed us all in high risk and we suffered as a consequence. More on this 
later. 

One last point! It should also be remembered that we, Storm’s customers, were 
not a party to any agreements between the Banks and Storm. These were separate 
agreements that we only heard about later.  

Because S & G’s arguments are based for the most part on a supposed “agency” 
agreement between Storm and the banks, of which we are reputed to be a party, and 
no such “agency” has been determined, it follows that nothing S & G has stated 
relating to agency is therefore valid unless the banks can prove that agency existed 
in law. To do this, they would need to go to Court.  

I really find it odd that S & G and The Panel have touted “agency” when there is 
strong legal argument to the contrary. It is even stranger when you consider that S & 



Page  73 

G have been engaged by CBA’s customers to represent them? The Goodridge case 
alone should have strengthened S & G’s position considerably. Instead, S & G and 
The Panel simple ignored it. Why? Because they said it wasn’t relevant due to a third 
party being present, namely Storm Financial. I reject this notion! 

11.1 THERE WERE NUMEROUS DIFFERENT VERSIONS OF THE MARGIN 
LOAN APPLICATION BOOK AND THE ASSOCIATED TERMS AND CONDITIONS OVER 
THE MANY YEARS THAT STORM WAS REFERRING ITS CUSTOMERS TO 
COLONIAL GEARED INVESTMENTS. ALTHOUGH THERE ARE SOME DIFFERENCES 
BETWEEN THE VARIOUS VERSIONS, SUCH AS CHANGES TO THE REQUIRED 
FORM THAT NOTICE OF A MARGIN CALL MUST HAVE BEEN IN, THE VAST 
MAJORITY OF THE RELEVANT TERMS OF THE MARGIN LOAN CONTRACTS ARE 
CONSISTENT FOR ALL MARGIN LOAN CONTRACTS, REGARDLESS OF WHICH 
VERSION OF THE APPLICATION BOOK WAS SIGNED. BECAUSE OF THIS, OUR 
ADVICE ABOUT MARGIN LOAN CLAIMS WILL BE APPLICABLE TO ALL COLONIAL 
MARGIN LOANS BEING CONSIDERED UNDER THE RESOLUTION SCHEME, 
UNLESS WE SPECIFICALLY STATE OTHERWISE. 

11.2 REGARDLESS OF THE VERSION OF THE APPLICATION BOOK SIGNED, 
ALL MARGIN LOAN CONTRACTS THAT WERE IN EXISTENCE BY MAY 2007 WERE 
VARIED TO ALLOW FOR A 90% MARGIN CALL LOAN-TO-SECURITY RATIO FOR 
STORM-BADGED INDEX FUNDS UNDER THE AGREEMENT REACHED BETWEEN 
STORM AND COLONIAL THAT MONTH (SEE PARAGRAPH 13). 

12.1 ALTHOUGH IT WAS STORM THAT HAD MOST OR ALL OF THE 
DEALINGS WITH COLONIAL RELATING TO YOUR MARGIN LOAN, STORM WAS 
NOT A PARTY TO THE MARGIN LOAN CONTRACT. THE CONTRACT WAS AN 
AGREEMENT SPECIFICALLY BETWEEN YOU AND COLONIAL. IN THE "SMALL 
PRINT" OF YOUR MARGIN LOAN APPLICATION, YOU AUTHORISED STORM TO 
ACT ON YOUR BEHALF IN RELATION TO YOUR FINANCIAL DEALINGS, AND THE 
MARGIN LOAN CONTRACT PROVIDED THAT YOUR AUTHORISED FINANCIAL 
REPRESENTATIVES COULD DEAL WITH COLONIAL ON YOUR BEHALF.  

Storm’s directors have already admitted that Storm did not monitor margin loans. 
Indeed, they had no systems in place to do so. What dealings did Storm therefore 
have with Colonial in relation to margin loans? Note these words also, “Storm was not a 
party to the margin loan contract.” 

TECHNICALLY, STORM WAS ACTING AS YOUR AGENT WHEN IT 
COMMUNICATED WITH COLONIAL ON YOUR BEHALF, AND SPECIFICALLY WHEN 
IT NEGOTIATED THE MAY 2007 VARIATION TO THE CONTRACT THAT 
PERMITTED THE HIGHER MARGIN CALL LSR - THAT IS, IT ACTED ON YOUR 
BEHALF, AND WITH YOUR CONSENT TO ENTER INTO CERTAIN LEGAL OR 
FINANCIAL ARRANGEMENTS FOR YOU. 

A contract cannot be altered without the consent of each of the contacting parties. 
Storm, for the reasons I have stated, was not a contracting party. Therefore, if we, 
Storm’s customers, did not give Storm or the bank express permission, the May 2007 
variation to the contract that permitted the higher margin call LSR was in breach of our 
contract. The only question remains? Did anyone give their consent to this variation? 

13.1 THE AGREEMENT REACHED IN MAY 2007 PROVIDED THAT COLONIAL 
WOULD ALLOCATE A GLOBAL LOAN-TO-SECURITY RATIO OF 80% FOR THE 
STORM-BADGED INDEX FUNDS. COMBINED WITH A 10% 'BUFFER' PROVIDED 
FOR UNDER THE MARGIN LOAN CONTRACT, THIS USUALLY MEANT THAT A 
MARGIN LOAN THAT WAS SECURED SOLELY BY UNITS IN STORM-BADGED 
INDEX FUNDS HAD A MARGIN CALL LOAN-TO-SECURITY RATIO OF 90%. 

See previous remarks. 
13.2 OTHER TYPES OF SECURITIES WERE ALLOCATED DIFFERENT 

MARGIN CALL LSRS - ORDINARY SHARES (NOT STORM-BADGED INDEX FUND 
UNITS) REMAINED AT THE PREVIOUS 80% RATE, AND CASH HAD A 100% MARGIN 
CALL LSR (AS IT IS A VERY STABLE ASSET THAT WOULD NOT BE AFFECTED BY 
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MARKET FLUCTUATIONS). WHERE A MARGIN LOAN WAS SECURED BY MORE 
THAN ONE TYPE OF SECURITY, ITS MCLSR WAS THE WEIGHTED AVERAGE OF 
THE MARGIN CALL LSRS FOR THE CLASSES OF SECURITY IN QUESTION SO IF A 
LOAN WAS SECURED BY 50% CASH AND 50% UNITS IN STORM-BADGED INDEX 
FUNDS, ITS MCLSR WOULD HAVE BEEN 95%. IN THIS WAY, THE MAY 2007 
AGREEMENT COULD HAVE CAUSED LOANS TO HAVE MARGIN CALL LSRS IN  
EXCESS OF 90. 

13.3 THE AGREEMENT ALSO NOTED THAT STORM WOULD NOT GEAR ITS 
CLIENTS ABOVE A 65% RATIO, AND THAT: 

"IN THE UNLIKELY EVENT OF A MARGIN CALL, COLONIAL GEARED 
INVESTMENTS AND STORM FINANCIAL WILL WORK IN PARTNERSHIP TO 
CLEAR THE MARGIN CALL. NOTE HOWEVER THAT COLONIAL GEARED 
INVESTMENTS RESERVES ITS RIGHTS UNDER ITS MARGIN TENDING TERMS 
AND CONDITIONS. " 

13.4 WHAT EXACTLY IS MEANT BY COLONIAL AND STORM WORKING "IN 
PARTNERSHIP" IS UNCERTAIN, AND WAS ONE OF THE SIGNIFICANT ISSUES 
THAT WAS DEBATED IN THE TEST CASE HEARINGS IN FRONT OF THE PANEL. 

When S & G state, “What exactly is meant by Colonial and Storm working in 
partnership is uncertain” they are insulting our intelligence.  Is this matter so complex that 
they can’t work out whether Storm and the Banks worked in partnership? Why didn’t they 
ask us? We could have told them this!  

Seriously though, when statements of this nature are made, one must question this 
line of thinking. There is overwhelming evidence of a relationship between Colonial and 
Storm so why the difficulty in drawing an obvious conclusion? 

14.1 MARGIN LOANS ARE WIDELY-KNOWN FINANCIAL PRODUCTS THAT 
ARE QUITE COMMONLY USED IN MANY MARKETS AROUND THE WORLD. SO 
LONG AS THE BENEFITS, RISKS AND OBLIGATIONS OF A MARGIN LOAN ARE 
APPRECIATED BY THE PARTIES ENTERING INTO A MARGIN LOAN CONTRACT, 
THEY ARE A RELATIVELY UNCONTROVERSIAL FINANCIAL PRODUCT TO 
PROVIDE. IT IS UNLIKELY THAT A COURT WOULD FIND THAT COLONIAL 
SHOULD NEVER HAVE PROVIDED ANY MARGIN LOANS TO STORM CLIENTS. 

All bank loans are subject to the “ prudent banking” rule. Pertinent questions that 
needed asking:  

Did the borrower have sufficient income or assets to repay the loan? 
Did the borrower have liabilities that would affect his ability to repay the loan? 
Is the loan for the good of the borrower or do all the benefits solely belong to the 

lender? 
Is the borrower in the bank’s view running unnecessary risks by taking out the 

loan? 
In such circumstances, it is highly likely that in many cases the court would find 

that Colonial SHOULD NEVER have provided margin loans to Storm clients to start 
with! 

14.2 THERE ARE ISSUES IN RELATION TO HOW MARGIN LOANS ARE 
MANAGED, AS THEY ARE MORE RISKY THAN ORDINARY LOANS. THE 
CONSEQUENCES OF MISMANAGING A MARGIN LOAN ARE GREATER 
PARTICULARLY WHEN THE LOAN WAS ACQUIRED THROUGH BORROWING 
AGAINST A BORROWER'S PRIMARY RESIDENCE. 

Did the Bank appraise whether anyone had borrowed against their house when 
arranging a margin loan through Storm for a particular customer? Didn’t the bank 
have an obligation to do so as a prudent banker? 

14.3 IN ANY LITIGATION, COLONIAL WOULD BE ENTITLED TO ASSERT THAT 
YOU HAD A LICENSED FINANCIAL ADVISER (STORM) ASSISTING YOU WITH YOUR 
INVESTMENT STRATEGIES AND DECISIONS, AND - UNLESS COLONIAL KNEW 
THAT YOUR CIRCUMSTANCES IN PARTICULAR MEANT THAT YOU DIDN'T OR 
COULDN'T UNDERSTAND THE AGREEMENT YOU WERE ENTERING INTO, OR 
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THAT YOUR FINANCIAL SITUATION MEANT THAT YOU WOULD HAVE BEEN 
COMPLETELY INCAPABLE OF SERVICING SUCH A LOAN - IT DID NOT ACT 
UNREASONABLY IN EXTENDING MARGIN LENDING FACILITIES TO YOU. 

14.4 WHETHER IT WAS APPROPRIATE FOR STORM TO ADVISE YOU TO USE 
MARGIN LOAN FACILITIES TO ACQUIRE UNITS IN A LIMITED NUMBER OF INDEX 
FUNDS IS A SEPARATE ISSUE. FURTHER, THERE IS AN ISSUE AS TO WHETHER IT 
WAS PRUDENT FOR ITS CLIENTS TO BE PERMITTED TO BE AS HIGHLY GEARED 
AS THEY WERE, WHEN THEIR PRINCIPAL PLACE OF RESIDENCE WAS USED AS 
SECURITY. 

What the CBA is trying to do is shirk its responsibility by saying it was all Storm’s 
fault. The Bank cannot do this because margin loan contracts were between it and its 
customers, not between Storm and the Bank. As such, the banks involved that 
extended margin loans had contractual obligations to their customers that they did 
not fulfil. 

Further, the banks violated their own banking codes of conduct by not acting as 
prudent bankers should act. 

Yes! I agree! In some cases it wasn’t unreasonable for the banks to extend 
margin loans. In that they are correct! In other cases, however, it certainly was 
unreasonable because the Bank did not act as a prudent banker should. It’s also a 
fact that the bank’s relationship with Storm Financial encouraged high-risk strategies 
that were to the detriment of the CBA/Storm customers involved. 

15.1 PARTIES TO A CONTRACT ARE ENTITLED TO VARY THE CONTRACT 
TERMS, IF EACH OF THE PARTIES AGREES. THE AGREEMENT BETWEEN STORM 
AND COLONIAL TO EFFECTIVELY INCREASE THE MCLSR UP TO OR BEYOND 90% 
IS AN EXAMPLE OF SUCH A CHANGE - STORM SOUGHT AND AGREED TO THIS 
VARIATION ON YOUR BEHALF, AND COLONIAL WAS ENTITLED TO AGREE TO 
THE CHANGE. 

In SICAG’s submission to the Parliamentary Joint-Committee, a Mr. Paul 
Johnston is mentioned. I’ll quote: 

“Mr. Johnston was the head of Colonial Margin Lending from its inception in early 
1996 until his departure from the company in 2003. Mr Johnston, who is known as 
the father of margin lending in Australia, has advised SICAG he was responsible for 
growing the margin lending book from less than $1million at the date of his 
appointment to $1.9 billion of loans. He was also responsible for the management of 
$918 million of lending through CBA subsidiary, Commsec. 

Mr Johnston was responsible for producing, developing and implementing the 
rules, procedures and protocols for the margin-lending product, in addition to sales 
and distribution control. 

Mr Johnston makes the following points: 
• An agreement entered into between CGI and Emmanuel Cassimatis in May 

2007 (see Ron Jelich’s submission No.54 to this inquiry for a copy of this 
agreement). The agreement provided for an upward movement in loan-valuation 
ratios exclusively for Storm clients. The agreement allowed for an increase in the 
buffer from 70% to 80% and from 80% to 90% for a margin call. There appears to be 
no evidence of any formal advice to advisers or clients of this variance. 

The agreement was in fact not adhered to, as it talks about moving the buffer 
from 70% to 80% and the margin call from 80% to 90% for certain Storm funds, 
whereas in fact the real ratios sat somewhere in the low 80's for buffer and low to mid 
90's for margin call. 

• From a risk management viewpoint, it seems an unnecessary risk to take, given 
the volume of business generated . . . also if this was something I would do it would 
have happened back in 1996 so as to give me a superior competitive edge in the 
market. 

• The loan agreement is and always has been between the client and the 
borrower, not the agent – in this case, Storm. 
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• After consultation with a former IT colleague at the bank, I believe a margin loan 
facility could not go past 100%. If it did, it would be the bank’s problem, not the 
borrower’s. 

• The lending parameters were set at 66%, giving the bank, the adviser and the 
client a level of comfort from a risk management standpoint. To take the buffer to the 
low 80s and margin call to low to mid 90s is very risky. 

At all times during my tenure as head of margin lending, margin call notices were 
sent automatically to clients, in writing, with advisers copied in for reference. If a 
margin call was not rectified within five days I felt it was my right and duty to sell the 
client up (unless evidence was supplied that positive action was being taken to meet 
the margin call) to protect the client and the bank’s position.  

I believe I (on behalf of the bank) was liable for any shortfall if action wasn't taken 
at the end of five days or 24 hours if direct shares were involved. The five-day 
window was a generous timeframe compared to other margin lenders at the time. 

• The margin call was always automatically generated by a computer system 
used by the bank called original MLS, now known as ‘EMPIRE’. A margin call notice 
could only be stopped through manual intervention. 

• I was instrumental in the writing of clause 4.2 of the terms and conditions which 
talks about ‘you’ receiving a margin call. My knowledge and practical application of 
that clause is that the bank contact the client in writing, then the client (in consultation 
with the adviser) rectifies the position. Again, I should stress that if the margin call 
wasn't fixed in the five-day period, I immediately sold the client down to protect 
BOTH parties (unless evidence was supplied that positive action was being taken to 
get the call fixed).” [End of quote] 

Three things emerge from this statement by Mr. Johnston:  
 The loan agreement is and always has been between the client and the 

borrower, not the agent – in this case, Storm. 
 What a prudent banker would do in relation to margin lending ratios and 

margin calls. 
 The culture that has been prevalent in banking circles in relation to margin 

loans from the get-go! “I should stress that if the margin call wasn't fixed in 
the five-day period, I immediately sold the client down to protect both 
parties.” The Goodridge case demonstrates that this practice can be 
challenged in law! The banks now realize this. 

I have stated previously, Colonial was not entitled to change anything in its 
margin loan contracts without the express permission of the other party in the 
contract, namely its customer.   

15.2 ALTHOUGH THE INCREASE IN THE MCLSR MAY HAVE INTRODUCED 
SOME EXTRA RISK INTO THE LOAN, FROM THE BANK'S PERSPECTIVE THE 
MODIFICATION WAS NOT INHERENTLY UNJUST, INAPPROPRIATE OR 
NEGLIGENT. THE QUALITY OF THE MONITORING AND MANAGEMENT OF THE 
LOAN DID HOWEVER BECOME ALL THE IMPORTANT (FOR EXAMPLE, BY 
PREVENTING ADDITIONAL GEARING BEYOND 63%, AS CONTEMPLATED BY THE 
MAY 24307 AGREEMENT - SEE PARAGRAPH 13 ABOVE). 

15.3 DURING THE PANEL HEARING THE BANK SUBMITTED AN ANALYSIS OF 
ITS 1,624 STORM CUSTOMERS WITH MARGIN LOANS. IT STATED THAT AS 
OF JULY 2008, THE AVERAGE GEARING LEVEL WAS 67.72%. THIS ILLUSTRATES 
THE SHARP DECLINE IN THE AUSTRALIAN EQUITIES MARKET THAT WAS 
RESPONSIBLE FOR SO MANY BORROWERS RAPIDLY ENTERING INTO MARGIN 
CALL TERRITORY LATER IN 2008. 

What independent analysis of the CBA’s 1,624 Storm customers with margin 
loans was carried out? The CBA cannot be relied on because it is an interested 
party. Surely ‘The Panel’ was aware of this! 

15.4 WHETHER OR NOT IT WAS APPROPRIATE FOR STORM TO EFFECT A 
CHANGE THAT WOULD HAVE THE EFFECT OF A WHOLESALE INCREASE TO THE 
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RISK OF EACH AND EVERY CLIENT'S EXPOSURE TO LOSSES THROUGH A 
MARKET DOWNTURN IS A SEPARATE ISSUE, TO BE RESOLVED WITH STORM 
AND NOT THE CBA. 

“…to be resolved with Storm and not with the CBA” Am I missing something 
here? The CBA and Storm were in bed together. They cooked up deals between 
themselves to make money out of Storm’s and the Bank’s customers. They did this 
by leveraging Storm’s customers’ beyond the boundaries of acceptable risk into the 
realms of recklessness. Further, they used blatant self-serving strategies for 
monetary gain that led to their Storm customers’ complete and total financial ruin.  

Now the CBA say it’s Storm’s fault! Well, it’s consistent anyway! 
16.1 THE MARGIN LOAN CONTRACT PLACES THE ONUS ON YOU TO 

MONITOR THE STATUS AND POSITION OF YOUR LOAN, WHETHER THROUGH A 
FINANCIAL ADVISER OR ON YOUR OWN. IT REQUIRES THAT COLONIAL 
PROVIDE YOU OR STORM WITH NOTICE ONCE YOUR LOAN IS IN MARGIN CALL 
BEFORE IT IS PERMITTED TO REDEEM OR SELL ANY OF YOUR INVESTMENTS, 
HOWEVER RESPONSIBILITY FOR DAY-TO-DAY MONITORING OF THE LOAN 
WAS GIVEN TO YOU (OR STORM). BECAUSE YOU WERE PAYING SUCH LARGE 
FEES TO STORM (AROUND 7.1 % OF INVESTED FUNDS), IT WAS REASONABLE 
FOR YOU TO ASSUME THAT STORM WOULD MONITOR YOUR POSITION FOR 
YOU. 

The Goodridge case has identified Banks’ responsibilities in relation to margin calls. 
Working on the basis that Storm was not a party to the customers’ margin call contracts 
with the banks, it makes a liar of the statement, “It requires that Colonial provide you or 
Storm with notice once your loan is in margin call …” The party shown in the margin loan 
contract as being “the customer” was the CBA’s customer, not Storm Financial. Clearly, 
someone, somewhere, has overlooked this fact! 

Yes, it can be argued that Storm should have been monitoring our position but that 
does not offset the Banks’ responsibilities to notify their customers in writing directly of any 
margin calls. Further, such notification should take place within a timeframe governed by 
prudent banking practice. 

16.2 THE BANK WAS ENTITLED TO ADVISE EITHER YOU OR STORM OF A 
MARGIN CALL. IN THE COURSE OF THE PANEL HEARINGS THE BANK 
DEMONSTRATED THAT IT WAS KEEPING TRACK OF ITS CUSTOMERS' MARGIN 
CALL POSITIONS, AND WAS PROVIDING NIGHTLY UPDATES OF THESE TO 
STORM. GIVEN THIS AND THE OTHER EVIDENCE AVAILABLE, IT IS POSSIBLE 
THAT A COURT MIGHT FIND THAT THE BANK HAD COMPLIED WITH ITS 
OBLIGATIONS CONCERNING MONITORING THE LOANS. 

Forgive me if I’m wrong but didn’t someone just say it was Storm’s responsibility 
to monitor the loans?   

If we are to believe the CBA, it operates the most efficient and systemized 
banking institution in the world. The only dissenters appear to be the former 
customers of that bank that had the misfortune to use Storm Financial. 

16.3 THERE ARE A NUMBER OF POSSIBLE COUNTER-ARGUMENTS. A 
NUMBER OF THE VERSIONS OF THE MARGIN LOAN APPLICATION BOOKLETS IN 
USE THROUGHOUT THE PERIOD LISTED SPECIFIC FORMS OF COMMUNICATION 
THAT MUST BE USED WHEN PROVIDING NOTICE OF A MARGIN CALL IN ORDER 
FOR IT TO BE EFFECTIVE (SEE PARAGRAPH 11 ABOVE).  FOR A NUMBER OF 
THESE VERSIONS, EMAIL WAS NOT A SPECIFIED METHOD OF 
COMMUNICATION, SO THE BANK DID NOT STRICTLY COMPLY WITH ITS 
NOTIFICATION OBLIGATIONS BY SENDING ITS INFORMATION TO STORM IN THIS 
WAY. IN ADDITION, IT IS CLEAR THAT AT SOME STAGE IN LATE 2008 THE BANK 
BECAME AWARE THAT STORM HAD STOPPED RESPONDING TO ITS 
NOTIFICATIONS OF MARGIN CALLS. AN ARGUMENT COULD BE MADE THAT 
ONCE THE BANK KNEW THAT ITS NOTICES WERE BEING IGNORED OR NOT 
ACTED ON, ITS COMMUNICATIONS TO STORM BECAME INEFFECTIVE, AND IT 
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SHOULD HAVE SOUGHT SOME OTHER MEANS OF PASSING ON THE NOTICE - 
SUCH AS BY CONTACTING YOU DIRECTLY. BECAUSE OF THIS, YOU WOULD 
HAVE REASONABLE PROSPECTS OF SUCCESSFULLY ARGUING THAT THE BANK 
BREACHED ITS CONTRACTUAL OBLIGATIONS BY FAILING TO PROVIDE 
EFFECTIVE NOTIFICATION OF YOUR MARGIN CALL PRIOR TO SELLING DOWN 
YOUR ASSETS. 

“…the Banks did not strictly comply with its notification obligations.” The fact is that 
the banks, in this case, the CBA did not comply at all. The Goodridge case has 
determined that if the margin call is not expressed in written notification directly to the 
Bank’s customer, no margin call has been made! 

“…you would have reasonable prospects of successfully arguing that the Bank 
breached its contractual obligations by failing to provide effective notification of your 
margin call prior to selling down your assets.” 

Exactly! 
I continued with my observations on 31st March 2010 in a second letter to 

Mr. Tony D’Aloisio – Chairman of ASIC: 
Dear Sir: 
Re:  Letter to ASIC 19th March 2010 - (Part 2) 
I wrote to you on 19th March commenting on various statements made in Slater & 

Gordon’s publication: “Storm CBA Resolution Scheme - Proposal Framework & 
Advice Booklet” 

I am now going to finish my commentary because the second part of this booklet 
has become available. 

16.4 THE PROBLEM WITH RUNNING A CLAIM SUCH AS THIS IS THAT IT 
WOULD LIKELY PROVE TO BE QUITE DIFFICULT TO ESTABLISH THAT THE 
LOSSES YOU SUFFERED WERE CAUSED BY THIS BREACH OF YOUR 
CONTRACT. FOR INSTANCE, IT COULD BE ARGUED THAT EVEN IF SUCH 
NOTICES HAD BEEN DELIVERED EFFECTIVELY, THE EVIDENCE WOULD 
REVEAL THAT STORM WOULD NOT HAVE ACTUALLY PASSED THESE NOTICES 
ONTO ITS CLIENTS, WITH THE EFFECT THAT NO ECONOMIC LOSSES 
ACTUALLY FLOWED FROM THE BREACH OF CONTRACT BY COLONIAL BUT 
RATHER WERE A RESULT OF STORM ATTEMPTING TO 'MANAGE THE 
SITUATION'. SIMILARLY, IF YOU INSTRUCTED STORM TO CONVERT YOUR 
ASSETS TO CASH IN OCTOBER 2008, THE AMOUNT YOU MIGHT BE ABLE TO 
RECOVER WOULD LIKELY BE LIMITED TO YOUR NET EQUITY AT THIS DATE 
(SEE PARAGRAPH 29). ESSENTIALLY, ALTHOUGH YOU MAY BE ABLE TO 
SUCCESSFULLY ARGUE THAT THE BANK BREACHED ITS CONTRACTUAL 
OBLIGATIONS TO YOU, THE DAMAGES YOU COULD REASONABLY EXPECT TO 
RECOVER FOR THIS WOULD BE TO LIKELY BE RELATIVELY LIMITED. 

Again, there is an assumption that Storm was the CBA’s customers’ agent? Even 
if this assumption holds up in law, (and I doubt that it can for the reasons I have 
stated in my past correspondence) the obligations the CBA had to its customers in 
the margin loan contracts are still obligatory. Therefore, the CBA could not assign 
away its obligations to those customers stated in those contracts despite its 
protestations to the contrary.  

One of those obligations is for the CBA to make margin calls “expressed in 
writing” directly to its customers. Notifying Storm when margin calls occurred was a 
separate agreement made by the CBA with Storm. It did not replace the obligation 
the CBA had to notify its customers directly in such an event.  

The principles expounded in the Goodridge case are applicable even if the CBA 
argue “Agency”. 

Rights and not “obligations” are capable of assignment. 
To legally assign rights a lender must ensure that effective notice is given to the 

debtor.  
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Some arrangements are not capable of equitable assignment and must be 
novated (ie. the lender must have the consent and involvement of the borrower to the 
arrangements). 

17.1 IN EARLIER FEDERAL COURT PROCEEDINGS BROUGHT BY STORM 
AGAINST THE BANK, THE CENTRAL QUESTION RAISED CONCERNED WHO 
WAS RESPONSIBLE FOR MONITORING THE POSITIONS OF MARGIN 
LOANS AND TAKING ACTION TO PREVENT MARGIN CALLS. STORM SAID THAT 
THE ARRANGEMENTS IN PLACE REQUIRED THE BANK TO DEAL WITH 
BORROWERS DIRECTLY TO RESOLVE ANY MARGIN CALLS, AND THAT 
STORM'S ONLY INVOLVEMENT IN THAT PROCESS WAS THAT THE BANK 
COULD NOTIFY STORM AT FIRST RATHER THAN THE BORROWER, IF IT 
CHOSE. STORM STATED THAT ITS CLIENTS WERE RESPONSIBLE FOR 
MONITORING AND MANAGING THEIR OWN MARGIN LOANS, AND FOR 
DETERMINING WHEN THEY MIGHT BE IN MARGIN CALL. THE BANK ARGUED 
THAT STORM HAD ASSUMED RESPONSIBILITY FOR MONITORING THE 
LOANS ON ITS CLIENTS' BEHALF, AND THAT MANAGEMENT AND 
MONITORING OF LOANS WAS A MATTER TO BE DEALT WITH BETWEEN THE 
BORROWERS AND STORM. 

“…The Bank argued that Storm had assumed responsibility for monitoring the 
loans on its clients' behalf,…” Under contractual law the CBA should not have 
assumed anything! 

Be that as it may, the relationship between the CBA and Storm was bound by 
agreements that would have imposed obligations on each party. The CBA had a 
responsibility to ensure that under its special arrangements with Storm, it ensured 
that Storm had sufficient systems in place to protect customers’ interest. The fact that 
Storm did not monitor margin loans because its systems did not allow it to do so 
should have been established by the CBA at the outset. The CBA failed in its “duty of 
care” by not doing so. 

Storm’s customers were left out on a limb because they were led to believe that 
Storm was monitoring their total portfolios including margin loans. This was just one 
of the many services promoted by Storm that, in reality, wasn’t in place. If Storm’s 
systems were flawed, the CBA must share some of that responsibility. 

It is important to understand in all this that any agreements between Storm and 
the CBA did not affect in any way the CBA’s obligations to its Storm customers under 
the conditions of its margin loan contracts with those customers. To argue therefore 
that ”Storm had assumed responsibility for monitoring the loans on its clients’ behalf” 
is laughable.  

 17.2 IN ADDITION, THE BANK SAID THAT IT HAD RECEIVED CLEAR 
INSTRUCTIONS FROM STORM IN A MEETING HELD ON 4 DECEMBER 2008 TO 
REDEEM AND SELL THE ASSETS OF ITS CUSTOMERS WHO HAD NOT 
ADEQUATELY RESPONDED TO A MARGIN CALL. STORM DENIED THAT THIS 
WAS THE CASE. 

I would imagine that such an arrangement would have to be expressed in 
writing? Where’s the proof? 

17.3 IN HIS JUDGMENT OF 24 DECEMBER 2008, JUSTICE GREENWOOD 
STATED THAT THE MOST PROBABLE CONCLUSION TO BE DRAWN FROM THE 
EVIDENCE AVAILABLE TO HIM WAS THAT:"...BOTH STORM AND THE BANK 
ASSUMED A DEGREE OF RESPONSIBILITY FOR MANAGING IN A TRIPARTITE 
WAY THE RELATIONSHIP BETWEEN THE BANK, THE BORROWER 
/CUSTOMER/INVESTOR AND STORM AS AN ADVISER OVERALL" 

The Storm/CBA relationship went beyond that of a Bank and a financial advisory 
company. They acted in partnership (implied by their actions), and such an 
arrangement imposes obligations and responsibilities on both parties in respect of 
third parties – namely customers.  
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17.4 JUSTICE GREENWOOD DECLINED TO MAKE FINAL ORDERS 
CONCERNING THE MATTER WITHOUT A TRIAL, HOWEVER BY THE ONE 
COULD BE SCHEDULED, STORM HAD COLLAPSED AND THE PROCEEDINGS 
DID NOT PROGRESS ANY FURTHER. IT IS IMPORTANT TO NOTE THAT 
JUSTICE GREENWOOD'S COMMENTS WERE QUALIFIED BY THE FACT THAT HE 
WAS NOT MAKING A FINAL DETERMINATION ON THE ISSUE, AS HE HAD NOT 
HAD THE OPPORTUNITY TO HEAR FULL AND PROPER EVIDENCE. 

Accepted! 
18.1 COLONIAL WAS REQUIRED TO NOTIFY YOU (OR STORM) WHEN 

YOUR LOAN ENTERED MARGIN CALL, BEFORE IT WAS PERMITTED TO SELL 
ANY OF YOUR ASSETS. YOUR LOAN ENTERED INTO BUFFER WHEN ITS LSR 
WAS STILL 10% BELOW THE MARGIN CALL LSR, SO THERE WAS NO 
REQUIREMENT FOR COLONIAL TO NOTIFY YOU AT THIS POINT. 

Again, we have an assumption of “agency” which seems to factor into everything. 
The issue here is “obligations” in a contract that cannot be assigned. The ratios had 
been adjusted in the margin loan contracts without notifying the CBA’s customers. By 
so doing, the CBA and Storm increased the risk which was a fundamental condition 
of the margin loan contracts. By not notifying its customers and obtaining permission, 
the CBA breached these contracts. Not only should the contracts be viewed in their 
original form, but the CBA should also be liable for any losses beyond the original 
ratios set by the CBA and its customers. 

19.1 WHEN YOUR LOAN REACHED AN 80% LSR, ACCORDING TO THE MAY 
2007 AMENDMENT TO THE MARGIN LOAN CONTRACT (SEE PARAGRAPH 13 
ABOVE), YOUR LOAN WAS IN BUFFER BUT HAD NOT YET ENTERED MARGIN 
CALL. THE CONTRACT NEITHER PERMITTED NOR REQUIRED COLONIAL TO 
SELL YOUR ASSETS AT THIS POINT. 

If the CBA’s customers were not informed about the May 2007 amendment to the 
margin loan contract, and agreed to it, I don’t see how they can be bound by it? 

20.1 THERE IS NO POSITIVE OBLIGATION ON COLONIAL TO SELL YOUR 
SECURITIES ONCE YOU ENTER INTO MARGIN CALL. THE MARGIN LOAN 
CONTRACT PERMITTED COLONIAL TO SELL DOWN YOUR ASSET ONCE IT 
HAD NOTIFIED YOU THAT YOU WERE IN MARGIN CALL AND HAD PROVIDED 
YOU WITH AN ACCEPTABLE PERIOD OF TIME (FIVE WORKING DAYS) TO 
PROVIDE ADDITIONAL CASH OR SECURITY TO REDUCE YOUR LSR BELOW 
80%. FURTHER, UNDER THE TERMS OF THE CONTRACT, COLONIAL WAS 
REQUIRED TO PROVIDE A DEFAULT NOTICE BEFORE SELLING THE 
SECURITIES. 

Applying the Goodridge case principles, no margin calls were made and, 
therefore, assets were sold down illegally by the CBA. 

The last sentence states, “Colonial was required to provide a default notice before 
selling the securities” Who received the default notice? Storm or its customers? The 
CBA seem confused as to who its customers actually were in all this. 

20.2 WE ARGUED THAT, GIVEN COLONIAL'S KNOWLEDGE OF THE 
DETERIORATING MARKET AND STORM'S INABILITY TO ACT TO RESTORE ITS 
CUSTOMERS' POSITIONS AT THE TIME, ANY DELAYS IN DOING SO WERE 
INAPPROPRIATE, AND THAT COLONIAL SHOULD HAVE ACTED WHEN THE 
LOANS FIRST ENTERED MARGIN CALL. HAVING REGARD TO THE COMMENTS 
WE RECEIVED FROM THE INDEPENDENT PANEL, WE THINK THERE ARE 
DIFFICULTIES WITH THIS ARGUMENT. 

It seems important to me that this issue should have been expanded on, as it’s an 
important one.  It is also apparent that such arguments were made before the 
Goodridge case. This case reinforced the notion that the margin calls should have 
been made in writing directly to the CBA’s customers. It is clear now that the 
Goodridge case was not considered properly or its principles applied to this proposal 
where applicable. 
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Any so-called difficulties would have been surmounted if this matter had been 
considered with the Goodridge case in the mix! 

Whatever, it doesn’t alter the fact that the CBA had an obligation that was inherent 
in its margin loan contracts with its customers. Namely, to make a margin call 
expressed in writing directly to them. This use to be a common practice some years 
ago with the CBA, but its relationship with Storm blinded it to its continuing obligation 
in this respect.  

21. BY ENTERING INTO A MARGIN LOAN CONTRACT YOU DID NOT 
ACQUIRE A LOAN PRODUCT THAT GUARANTEED A PRESERVATION OF YOUR 
CAPITAL. IF YOU HAD ELECTED TO DO SO, OR BEEN ADVISED TO DO SO, 
YOU COULD HAVE ACQUIRED A DIFFERENT MARGIN LOAN PRODUCT WITH 
A "STOP-LOSS" PROTECTIVE FACILITY. UNDER THIS LOAN FACILITY, THERE 
IS A GUARANTEE THAT YOUR CAPITAL IS PRESERVED UP TO A CERTAIN 
POINT, HOWEVER, THE INTEREST RATES FOR SUCH LOAN PRODUCTS WOULD 
HAVE BEEN FAR HIGHER THAN THE INTEREST RATES THAT APPLIED UNDER 
THE MARGIN LOAN PRODUCT YOU ACQUIRED. 

It was never explained to customers what alternatives were available! The CBA 
never bothered to meet its customers face-to-face but relied instead on feedback 
from Storm. In such circumstances, Storm was actually an agent for the CBA. 

21.2 THE PRIMARY CAUSE OF INVESTORS ENTERING INTO NEGATIVE 
EQUITY WAS THE RAPID DECLINE IN THE MARKET. IT WAS A VERY 
VOLATILE PERIOD FOR THE SHARE MARKET, WHICH MEANT THAT SECURITY 
VALUES WERE SUBJECT TO RAPID CHANGES. FOR EXAMPLE, OVER THREE 
DAYS FROM 8 OCTOBER 2008 TO 10 OCTOBER 2008 THE ASX LOST 14.96% OF 
ITS VALUE. CONSEQUENTLY, A BORROWER WHO ON 7 OCTOBER HAD AN LSR 
OF 89% (NOT IN MARGIN CALL) WOULD ALREADY HAVE BEEN IN A NEGATIVE 
EQUITY POSITION WITH AN LSR OF 103.88% BY 10 OCTOBER 2008. 

That was even more reason to act quickly and correctly! If the agreed ratios had 
been acted on rather than the ones agreed between Storm and the CBA later, there 
would have been more time to save customers’ portfolios. The fact that time became 
so critical was because the CBA and Storm had placed customers’ assets at such 
high risk by increasing the ratios without prior permission. Further both parties 
vacillated for so long that customers’ assets were eventually lost in total.  

It wasn’t the slump in the share markets that led to this disaster. It was the 
inappropriate actions of the CBA and Storm who were both confused by their own 
arrangements and responsibilities. They failed to comprehend that they had 
obligations to their customers. Further, they didn’t follow the correct procedures to 
begin with when making margin calls. 

22.1 `IT IS CERTAINLY POSSIBLE THAT IN SOME CIRCUMSTANCES, DELAYS 
IN SELLING ASSETS MEANT THAT YOUR ASSETS WERE SOLD AT A LOWER 
PRICE THAN THEY WOULD HAVE BEEN HAD THE SALE OCCURRED MORE 
QUICKLY. GIVEN THE VOLATILITY OF THE MARKET DURING THE RELEVANT 
PERIOD, THIS PRINCIPLE CAN'T BE APPLIED GENERALLY –THE DATE ON 
WHICH A MARGIN CALL SHOULD HAVE BEEN ISSUED, AND THE CHANGE IN 
VALUE BETWEEN THEN AND WHEN THE ASSETS WERE ULTIMATELY SOLD, 
NEED TO BE ASSESSED ON A CASE BY-CASE BASIS. 

I believe that the selling down of customers’ assets when they (the CBA) did 
needs to be thoroughly investigated. The question is, “Did such sales made at that 
time benefit the CBA in any way?” 

As for when “the margin call should have been issued” this comes back to 
prudent banking practice. What really needs to be established is when a margin call 
should have been made in writing directly to the CBA’s customer based on the 
original agreed margin call ratios! The rest is incidental. 

23.1 STORM INITIALLY CLAIMED THAT IN LATE 2008 THE DATA IT HAD 
BEEN RECEIVING FROM COLONIAL HAD BECOME INCREASINGLY 
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UNRELIABLE, REDUCING ITS CAPACITY TO RESPOND ADEQUATELY TO 
MARGIN CALLS. WHILE IT IS POSSIBLE THAT PROBLEMS WITH COLONIAL'S 
ONLINE DATA MAY HAVE CONTRIBUTED TO SOME OF THE DELAYS STORM 
EXPERIENCED IN RESPONDING TO MARGIN CALLS, IT IS MOST UNLIKELY 
THAT A COURT WOULD FIND, IN MOST CASES, THAT IT WAS THE ONLY OR 
MOST SERIOUS CAUSE OF YOUR LOSSES. 

I agree that incorrect data wasn’t the reason for the losses that followed!  I 
believe the primary reasons for the losses were: 

 The ratios in the margin loans were set at high risk by the CBA and Storm 
without the customers’ permissions to do so. 

 Margin calls were not made promptly and directly to the Bank’s Storm 
customers. In fact, if the Goodridge principles are applied, margin calls 
weren’t made at all. 

 The CBA and Storm did not have any notion of their individual 
responsibilities or obligations to their customers. Conversely, if they did, 
they ignored them for the sake of expediency and the “bottom line”. 

 Failure by both parties to observe “duty of care”, breaching regulatory acts 
(ASIC, Trade Practices, Corporations, Fair Trading) and breaching 
contractual obligations. In the CBA’s case, it also violated its own banking 
code of conduct, and ignored the tenets of banking law. As a major 
banking institute in this country, the CBA besmirched its customers’ trust 
and trampled on their rights.  

24.1 COLONIAL FIRST STATE WAS THE RESPONSIBLE ENTITY FOR FOUR 
OF THE TEN STORM-BADGED INDEX FUNDS THAT STORM'S MARGIN LOAN 
CLIENTS INVESTED IN. AS THE RESPONSIBLE ENTITY, IT WAS CFS'S 
RESPONSIBILITY TO MANAGE THE FUNDS AND TO ACT IN THE BEST 
INTERESTS OF THE FUNDS' INVESTORS. COLONIAL FIRST STATE WAS THE 
ENTITY THAT DECIDED TO FREEZE REDEMPTIONS FROM THE FUNDS ON 
SEVERAL OCCASIONS IN OCTOBER AND NOVEMBER 2008, AND TO CLOSE 
THE FOUR FUNDS ON 16 DECEMBER 2008. 

I’m not aware of all the facts so I cannot comment. 
24.2 IN OCTOBER 2008, STORM WROTE TO ITS MARGIN LOAN CLIENTS, 

ADVISING THAT THEY SHOULD CONVERT UP TO 100% OF THEIR 
INVESTMENT PORTFOLIOS TO CASH IN ORDER TO PROTECT THEM AGAINST 
ANY FURTHER DOWNWARD MOVEMENT IN THE MARKET. THIS MEANT THAT 
THE CFS FUNDS WERE RECEIVING A SIGNIFICANT NUMBER OF REDEMPTION 
REQUESTS AT ONCE, CAUSING WHAT IS KNOWN AS A 'RUN ON 
REDEMPTIONS' – A SITUATION WHERE RAPID AND INCREASED LEVELS OF 
REDEMPTIONS DIMINISH THE ASSETS' VALUES, PROMPTING CYCLES OF 
FURTHER REDEMPTIONS AND GREATER LOSSES. IN ORDER TO PROTECT 
THE VALUE OF THE FUND FOR INVESTORS AS BEST IT COULD, CFS ISSUED A 
FREEZE ON REDEMPTION REQUESTS ON SEVERAL OCCASIONS, WHICH 
MEANT THAT SOME STORM CLIENTS WERE UNABLE TO CONVERT THEIR 
ASSETS TO CASH QUICKLY, OR IN SOME CASES AT ALL. THIS MEANT THAT 
THEIR LOANS' LSRS WOULD REMAIN AFFECTED BY MOVEMENTS IN THE 
SHARE MARKET, AND WOULD MOVE CLOSER TO BEING IN MARGIN CALL AS 
THE MARKET DETERIORATED. 

It should never have got to that state in the first place. You are reminded of Mr. 
Johnston’s comments in ‘Part One’ relating to “prudent banking”. Storm and the CBA 
increased ratios in the margin loans without letting their customers know about it. 
They, the CBA and Storm, must therefore accept responsibility for what followed 
instead of blaming it on market forces. They, the CBA and Storm, decided to gamble 
with their customers’ money. They subsequently lost it! They were the ones that 
gambled with money that didn’t belong to them! They should be the ones that pay off 
the debts that followed! If one partner is now deceased, namely Storm, the other 
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partner should become responsible for the total debt. The CBA, together with the 
other Banks involved in the Storm debacle, should therefore foot the bill! 

24.3 CFS HAD SPECIAL OBLIGATIONS TO ACT IN THE BEST INTERESTS 
OF ITS FUNDS AND INVESTORS. UNDER THE CORPORATIONS ACT IT HAS 
BROAD DISCRETIONARY POWERS AS TO HOW IT MANAGES THE INDEX 
FUND. IT WAS ENTITLED TO PLACE THE FREEZES ON REDEMPTIONS THAT IT 
DID, AND TO ULTIMATELY CLOSE DOWN THE FUNDS. ITS ACTIONS COMPLIED 
WITH ITS OBLIGATIONS, AND WERE NOT ACCOMPANIED BY ANY 
UNNECESSARY DELAYS OR OTHER POOR CONDUCT. ACCORDINGLY, 
ALTHOUGH THE OPERATION OF THE CFS FUNDS MAY HAVE BEEN A FACTOR 
IN THE LOSSES YOU SUFFERED, IT WOULD NOT BE POSSIBLE TO 
SUCCESSFULLY CLAIM THAT COLONIAL FIRST STATE WAS THE CAUSE OF, OR 
SHOULD BE LIABLE FOR, YOUR LOSSES. 

Stating that, “it would not be possible to successfully claim that Colonial First State 
was the cause of, or should be liable for, your losses” is an assumption that has not 
been tested in law. Therefore, why state it as a fact? 

24.4 IT IS POSSIBLE THAT STORM'S ADVICE TO ITS CLIENT GROUP TO 
RESTRICT THE SPREAD OF ITS INVESTMENTS TO TEN INDEX FUNDS WAS NOT 
APPROPRIATE ADVICE IN THE CONTEXT OF A DOUBLE-GEARED ADVICE 
MODEL. THE COMBINATION OF DOUBLE-GEARED INVESTMENTS AND A 
RELATIVELY SMALL NUMBER OF INDEX FUNDS INCREASED THE RISK OF A 
'RUN ON REDEMPTIONS' SCENARIO SUCH AS THAT WHICH EVENTUATED IN 
LATE 2008. AGAIN, THE QUESTION OF STORM'S LIABILITY ON THIS ISSUE IS A 
SEPARATE ISSUE.  

The Storm Financial model was set up so investments could be made on a broad 
front. Its “failsafe” methodology was one of its features! It failed, not because the 
share markets crashed, but because Storm together with the CBA and other Banks 
failed in their responsibilities.  

The Banks were imprudent when lending money, worked in collusion with Storm 
to generate profits at the expense of putting their customers’ assets at high-risk, and 
failed to ensure that efficient practices and operational systems were in place to 
protect their customers’ interests. Everything else that followed resulted from such.   

CONCLUSIONS: 
It’s an instrument simply designed to “bail out” the CBA and relieve it of its legal 

obligations to its Storm customers. It doesn’t address at all the issue of “damages” 
that you are entitled to for breach of contract. 

The “Proposal…Booklet” issued by Slater & Gordon argues the CBA’s case 
(even though S & G are suppose to be representing the CBA’s customers) based on 
unsustained allegations, assumptions rather than facts, and a questionable claim of 
“agency”. It is apparent that such booklets were printed before the Goodridge 
judgement was made known because many of its comments conflict with the 
principles of law in relation to margin calls that are contained in that judgement. 

For the reasons outlined in this letter, my letter, dated 19th March, and the letter 
accompanying this one which discusses the CBA proposal in detail, I believe the 
CBA/S & G proposal is not sustainable in law because it is unconscionable and 
imposes on people’s rights. 

So what’s the answer? How strong are Storm’s investors’ cases in relation to margin 
loans? As I see it, very strong! 

Let’s put ourselves in the shoes of the Banks for moment, or in this instance, in 
those of the CBA. 

1. The CBA contends that an agency agreement existed between us and Storm 
giving Storm authority to act on our behalf.  

Let’s look at this issue a little closer. What, in fact, is an agency agreement anyway? 
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“An ‘Agency Agreement’ is a legal contract between “the principal” and “the 
agent” whereby a fiduciary relationship is created that defines the agent's duties and 
authority.” 

What does “fiduciary” mean?  
“In law, “fiduciary” is defined in the personal sense as a person who occupies a 

position of such power and confidence with regard to the property of another that the 
law requires him to act solely in the interest of the person whom he represents. 
Examples of fiduciaries are agents, executors and administrators, trustees, 
guardians, and officers of corporations. They may be contrasted with persons in an 
ordinary business relationship, in which each party is free to seek purely personal 
benefits from his transactions with the other.” 

We have been told that financial advisers do not have a fiduciary responsibility so 
Storm doesn’t qualify on that score!  

The law requires an agent to act solely in the interest of the person whom he 
represents. I’m afraid Storm doesn’t qualify on that score either! 

“The Principal grants the Agent the right to create legal relationships with third 
parties and to work under the principal’s control and on his behalf. Therefore the 
principal agrees to be bound by the actions of the agent. For example if the agent 
negotiates an agreement with one of the principal’s customers, the principal agrees 
to honour the agreement as if the principal had himself personally made the 
agreement.” 

We never gave Storm the right to create legal relationships with third parties. If we 
did, where’s the document to prove it?  Our contracts for housing and margin loans 
were strictly between the Banks and us. Storm’s  SOA, which was technically a 
contract, was entered into by Storm’s customers for the sole purpose of financial advice 
and management of their asset portfolios. Any agreements that Storm’s customers had 
with third party providers were separate contracts that Storm arranged on behalf of its 
customers. Storm was never a party to these contracts in law.  

If the Banks now claim that Storm was our agent, what was the “consideration” for 
Storm so being? Only by consideration having passed, would Storm be in the frame!  

2. The CBA contend that it is not responsible for the high-risk strategy Storm’s 
clients adopted which led to their losses. 

There is no doubt that Storm Financial and the Banks involved enjoyed a healthy 
relationship in terms of making profits out of their customers’ investments. However, 
that relationship was to the detriment of their customers because they took extreme 
risks with their customers’ money. Strategies were adopted by all concerned that 
exceeded the boundaries of “prudent lending” and by so doing, the CBA and others 
violated their own codes of banking.  

It can be rightly argued that all concerned were so focussed on “the bottom line” that 
they became completely reckless and over-leveraged their customers’ assets beyond 
all acceptable risk. In so doing, the CBA and other banks betrayed their responsibilities 
to their customers. Trust is the essence of good and sound banking. The CBA and the 
other banks involved, by their conduct and lack of concern. totally destroyed our faith in 
the banking system in this country. Frankly, I don’t think we will ever trust banks again.  

There is a stack of evidence around in the way of agreements, recorded meetings, 
former Storm employees and former Banks’ employees’ evidence and so on to support 
a very strong case in this regard. No doubt, ASIC, and our solicitors, will have this in 
hand, should we have to prove it in Court. 

3. Do the customers of Storm have a counter-claim that Storm was, in fact, an agent 
for the Banks?  

I have suggested earlier that we might very well be able to lodge a counter-claim 
against the Banks on the basis that Storm was an agent for the Banks. Storm’s dealings 
with the Banks were done in such a manner that it could be argued in law that Storm 
was in fact acting in an agency capacity for the Banks in their dealings with us. Storm 
completed paperwork on behalf of the Banks and they verified information for the 
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Banks. The question then becomes, “Did “consideration” pass between the Banks and 
Storm for so doing and did this consideration extend to monetary gain when placing our 
business with the Banks. 

It’s an interesting aspect that warrants further exploration. If such an agency were to 
be established, then the Banks might become totally liable for any contractual breaches 
that occurred in our agreement with Storm, because the principal is responsible for its 
agent’s action. This could extend, for instance, to due diligence by the Banks in 
ensuring that Storm had workable and effective systems in place to protect its and the 
Banks’ customers’ portfolios.  

I’ll leave this to ASIC to further consider, because I feel it is something that is well 
worth pursuing. At the end of the day we are talking about issues in law. The CBA in 
its dealings with Storm Financial has asserted that Storm had actual or apparent 
authority to act on behalf of its clients. In such circumstances, the issues regarding 
agency are uncertain, but the facts suggests that “agency” is more unlikely than 
likely. Yet, Slater & Gordon and the CBA have instigated an agreement based on this 
very assumption? 

In addition, this resolution scheme militates against the rights of the CBA’s 
customers who agree to it because they are the injured parties. Their rights to 
damages under the laws of contract have been basically highjacked. Those 
customers also come “to the table” in an unconscionable position caused in part by 
the CBA’s  previous conduct and actions. 

 I’ll remind you once again of Section 12CA(1) of the ASIC Act: “A corporation 
must not, in trade or commerce, engage in conduct in relation to financial services if 
the conduct is unconscionable within the meaning of the unwritten law, from time to 
time, of the States and Territories.” I believe that this agreement is questionable in 
law because it does not protect the rights of the CBA’s customers within the 
contracts they had with the CBA. Further, the customers are placed in an 
unconscionable position by being told to “take it or leave it” as Mr Damian Scattini of 
Slater & Gordon has been heard to say! 

I trust that my comments will be noted and that something will be done to address 
the wrongs perpetrated by the CBA and other Banks. We, the victims of Storm and 
the Banks now leave this in your capable hands. [End of letter] 

The booklet issued by S & G has more holes in it than Bonnie and Clyde. It is a 
disgraceful attempt by S & G and the CBA to undermine your position and convince 
you that your case is weak.  

If the resolution scheme has resulted from the points of law mentioned in this 
document, legally, I believe it’s not worth the paper it’s written on.   

This question of agency is an interesting and important one for all of us!  Slater & 
Gordon have, I believe, stated various points of law in their booklet based on the 
notion that Storm Financial were OUR agents. However, there is evidence to support 
the view that Storm Financial was, in fact, an AGENT FOR THE BANKS rather than 
an agent for us.   

With this in mind, I wrote to Mr. Tony D’Aloisio – Chairman  of ASIC on 7th 
March 2010  

“Dear Sir: 
Re: A Question of  “Agency”  between the CBA and Storm Financial 
In my previous correspondence, I commented on the possibility of there being an 

implied agency agreement between Storm and the Banks. I now have further 
information that supports this notion.  

The information I will rely on stems from (1) Mr. Ron Jelich’s submission (No.54) 
to the PJC and (2) the transcript of the meeting between the CBA’s CEO (together 
with some of the CBA’s executives) and the PJC in Canberra on 28th October 2009. I 
am confident that your Office and the many solicitors representing the victims will 
have enough further documentation to fully support some of my statements. 
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In order to consider the proposition that Storm acted as an agent for the CBA, we 
need to consider what constitutes “agency” and how the CBA and Storm stand in 
relation to this. 

Agency is a contractual relationship between the person legally known as "the 
principal" and the agent. The principal gives the agent authority to enter into 
agreements on their behalf.  

Agency is created by written or oral agreement, and can also be implied by the 
conduct of the parties - both the agent and the principal. Where there is no written 
agreement, the law will look at the actions of the parties to objectively determine if 
agency exists.  

Agency is created when a consideration exists. 
Agency is a legally enforceable arrangement with duties and obligations 

attached. 
I believe there are many documents in existence that connect the CBA and Storm 

in an arrangement that can be termed “Agency”.  
 I have attached a copy of an offer/agreement dated May 18, 2007, from Craig 

Geary, General Manager of CGI) to Emmanuel Cassimatis which clearly shows the 
intimate nature of the relationship between Storm and its lending partner. 

“You will note from the agreement that CGI offered Storm significantly more 
favourable terms in relation to LVRs than those offered to other advisory companies. 
In Storm’s case, the LVR was set in excess of 80% with a 10% buffer (90+%) when 
the industry standard was 70% with a 10% buffer (80%). 

The relationship between Storm and the banks was so strong that the margin call 
for Storm-branded products was 90%-95% as opposed to the standard 80% with 
other banks. While this provided Storm with a positive point of difference for 
investors, it proved to be a double-edged sword when the market turned south as it 
pushed investors to the edge of risk.” [RJ – Submission 54 to the PJC] 

This, to my mind, is an “Agreement of Agency” because it bestows on both 
parties to the agreement a beneficial “consideration”. The Banks will argue that the 
consideration was for the benefit of Storm’s customers. However, when one 
examines the motivation behind such an agreement, it is weighted heavily in favour 
of the CBA and Storm 

Let’s look at the ramifications of this agreement:  
Customers were not made aware of such an agreement and therefore could not 

agree to such. An amendment to a contract is not “novated” if the borrower is not 
made aware of fundamental changes in that (margin loan) contract and agrees to 
such. Ratios are a fundamental condition of a margin loan contract. 

The CBA assigned the Banks’ obligations under its margin loan contracts with its 
customers to Storm without expressed agreement by those customers. 

The CBA and Storm placed their customers’ assets at “high risk” which was 
contrary to their contractual agreements with those customers. 

It was an agreement specifically designed to generate extra fees to Storm and 
the Banks  

 It promoted growth of the CBA/Storm partnership  
 It gave free rein to Storm to take more risks with its customers’ portfolios. 
 It failed to ensure that safeguards were in place. 

The CBA agreed such with Storm’s directors, but never bothered to check 
whether Storm adhered to the conditions of this agreement. Also, whether it had the 
necessary systems in place to ensure that the ratios agreed to were policed by 
Storm. 

 Agency is created by written or oral agreement, and can also be implied by the 
conduct of the parties - both the agent and the principal. Where there is no written 
agreement, the law will look at the actions of the parties to objectively determine if 
agency exists - i.e. have they acted in a way, which reasonably implies their intention 
to have someone act as their agent. 
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In Slater & Gordon’s publication “Storm CBA Resolution Scheme – Proposal 
Framework & Advice Booklet” it states 13.4 WHAT EXACTLY IS MEANT BY 
COLONIAL AND STORM WORKING "IN PARTNERSHIP" IS UNCERTAIN, AND WAS 
ONE OF THE SIGNIFICANT ISSUES THAT WAS DEBATED IN THE TEST CASE 
HEARINGS IN FRONT OF THE PANEL. 

One must ask, “What exactly does The Panel mean by “uncertain”? The evidence 
is overwhelming in this respect!  The fact that The Panel failed to identify this 
partnership indicates that they were unaware of all the material available. Therefore, 
any decisions subsequently reached by The Panel must, by due process, be 
unconsidered?  

Let’s look at the reasons for my contention that the arrangement between the 
CBA and Storm went beyond conventional banking norms, and was a partnership in 
every sense of the word.   

For one, there were agreements in place between them.  
For another, both parties relied heavily on each other to carry out certain 

functions that benefited both.  
Then you must take in account that their actions were co-ordinated and were 

clearly designed to orchestrate strategies and policies that would promote growth 
and improve the “bottom line.” for both parties.  

It is reasonable therefore to conclude that an agency partnership came into 
being. 

The evidence: 
“Given the volume of work and loans that were granted through the CBA I am 

convinced that the CBA was comfortable with the Storm investment strategies, 
systems and processes. The strength of that relationship underpinned a large 
number of my business decisions. I would estimate that approximately 85% of the 
retail lending was with either the Commonwealth Bank or the Bank of Queensland. 

When dealing with the banks, Storm headquarters in Townsville would control the 
valuation process and the application process to the banks to come up with the best 
deal. Clients would not see a bank officer at all. All dealings were done purely 
between the bank and Storm headquarters. An example of this is my personal 
property at Margate. When the finance was attended to I did not see a bank officer at 
all. I understand that it may not be unusual for a client to not see a bank officer 
however this is one example of the strong relationship between Storm and the banks. 

Emmanuel Cassimatis and its lenders, particularly the CBA (specifically Colonial 
Geared Investments) enjoyed a seamless, very close relationship. The intimate 
relationship was very rewarding for both parties and in my belief led to a relaxation of 
prudential standards and “creative” handling of clients’ paperwork in relation to asset 
valuations and loan applications.”  

The Modus operandi: 
The people working for the Commonwealth Bank routinely identified, through the 

provision of spreadsheets, people who had high equity in their homes. These would 
already be clients of the CBA. They were also considered potential clients for the 
Storm model. That would, if the clients agreed, allow CBA/Storm to turn that home 
equity into a loan. This housing loan would then be channelled through Colonial 
margin lending as a margin loan for investing through Colonial Geared Investments 
in the Storm badged indexed funds 

I recall in March 2008 a system was developed by the CBA and linked to Storm’s 
computer systems to allow the bank to conduct remote valuations of all assets of joint 
clients of Storm and the CBA. If the valuations showed that the clients had sufficient 
equity a recommendation would be made by Storm for them to borrow more money. 
The sole aim of this process was to generate more loans meaning more fees for the 
bank and for Storm.  

The two main people involved with CBA Townsville on the VAS project were 
Amanda Holmes and Amanda Trott. The bulk of the monies borrowed were put into 
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margin loans for clients. I recall at the time that the Storm management were excited 
as the proposal was going to generate additional fees.”  

Mr Comyn - CBA—“Maybe I will spend a minute to explain the process. 
Effectively, Storm was selecting customers who were Commonwealth Bank home 
loan customers. They would approach the bank under the pretext of their customer 
wanting to take out additional borrowing against their home. They were not solicited 
or sourced by the bank. With these spreadsheets that we are referring to, we were 
told the customers were supplying their owner’s equity—the value that they put on 
their own home—and VAS was used to decide whether a valuation was required to 
verify that valuation. The only spreadsheets that I have seen are spreadsheets that 
came in from Storm, where we used the VAS system to identify whether an external 
valuation was required. The results of those were then sent back to Storm.” [PJC 
Meeting with executives from the CBA in Canberra 28th October 2009] 

I recall one client in Charters Towers had a block of land revalued from $50,000 
to $350,000 after getting the VAS treatment. (This is verified in a separate affidavit 
prepared by Yvette Daniel, former Storm adviser in Mackay).  

This practice, which is clearly unethical, was devised by both parties. Prudent 
advisers and  bankers do not advise people to mortgage their houses for investment 
purposes. It was a joint-venture that was driven by profit! It was implemented without 
any safety net so that if the markets turned, as proved to be the case, the customers 
simply fell into oblivion. 

When my business (Jelich Jones) became part of Storm Financial, I lost the 
intimate relationship that I had previously enjoyed with my clients. Despite my 
protests and those of other regional advisers, clients became nameless cogs in a 
giant money-making machine. I can see now that Storm and the banks saw the client 
base as a resource that could be tapped for more and more money. In essence, the 
best interests of the clients were subjugated to the best interests of Storm and the 
banks. I am now ashamed that I did not take a stronger stand with Storm Head Office 
on behalf of my clients. I am now shattered to think that I was part of that process 
and will carry those sentiments to my grave.  

Due process was put aside in the heady days of the soaring stock market over 
the period from 2003-08. The seamless and mutually rewarding relationship that had 
developed between Storm and its lenders during this period led to a relaxation of 
prudential standards. I am now aware that paperwork relating to loans was often 
subject to “creative” manipulation, particularly in relation to income and assets.” [End 
of RJ – Submission 54 to the PJC] 

We must also remember that whilst the CBA/Storm employees were busy cutting 
down the safety net, other, more prudent financial advisers, were busy putting up 
safety nets. There had been rumblings in the share markets for some time that the 
bubble was about to burst. In light of this, Storm and the CBA’s policy was 
detrimental to the CBA and Storm’s customers’ interests, and disregarded the 
CBA/Storm’s “duty of care” responsibility.  Both parties were culpable in their 
reckless treatment of their customers’ assets and both parties were equally to blame. 
The fact that Storm has now self-destructed does not alleviate the CBA of its part in 
this affair.  

In law if it is found that the CBA and Storm had a relationship whereby Storm 
acted as an agent for that bank, then the CBA becomes responsibility for its partner’s 
actions.   

Mr. Norris – CBA “In truth, a degree of responsibility rests on the shoulders of 
banks, individuals and the regulator to a greater or lesser degree, and primarily on 
Storm Financial, who provided the financial advice as a licensed adviser.” [PJC 
Meeting with executives from the CBA in Canberra 28th October 2009] 

In the end days, (some twelve or more months) Storm’s financial model had 
developed into a Ponzi scheme variant. No income was flowing in so customers were 
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literally feeding on themselves. Yet, more and more money was being injected on the 
instructions of Storm’s advisers. The CBA just sat by and licked its lips.  

“Also CBA effectively lent the Storms fee on top of the loan to clients. The fee 
was then paid directly by the bank. By lending a higher amount it effectively 
increased the LVR, thus making clients more vulnerable.” [RJ – Submission 54 to the 
PJC] 

Mr. Norris – CBA “My view is that this was not a tight relationship!” [PJC Meeting 
with executives from the CBA in Canberra 28th October 2009]  

If it had got any tighter, they would have strangled one another! 
Mr Narev— CBA “We were sending three files a day of information to Storm and 

we also had indications from Storm that they had their own information. [PJC Meeting 
with executives from the CBA in Canberra 28th October 2009]  

The CBA was duty bound under the sort of agreements it had with Storm to 
ensure that systems were in place within Storm to protect the bank’s customers 
interests.  It’s bunkum to state “…we also had indications from Storm that they had 
their own information.” Storm, we now know, had no way of monitoring margin loans. 
Its software didn’t allow for this!  This fact could easily have been established by the 
CBA early on. It would have taken less than an hour for anyone half-way competent 
to confirm this by simply visiting Storm’s offices. There are no excuses! 

Mr Norris—CBA “From where I sit, looking with the benefit of 20/20 hindsight and 
not having had any real exposure to Storm until very late in the piece, I question the 
model that Storm had, which effectively was one size fits all. I have concerns around 
whether or not that model was appropriate for a number of the people that were 
participants in that model. From the point of view of the style of advice, there are 
issues such as: was this ever an appropriate advice model? I have some issues in 
and around that, particularly when you look at the issues of double leveraging and 
the like.” [PJC Meeting with executives from the CBA in Canberra 28th October 2009] 

The fact that Margin loans could not be monitored by Storm is a sad indictment of 
that company’s ability to operate in a manner appropriate to a financial advisory firm 
of its standing. It is also a blackmark on the CBA for not ensuring that it identified 
these obvious deficiencies in Storm’s systems when you consider that many millions 
of dollars were invested. The CBA also seemed to have problems coming to grips 
with their customers’ positions: 

“Prior to the meltdown, the monitoring of all CGI margin loans with Storm was 
handled by one staff member sitting at a computer screen in Sydney, to the best of 
my knowledge. Storm clients had no way of accurately tracking their portfolios and 
were given no forewarning of the bank’s decision to sell them out; nor were they 
given any opportunity to meet their commitments and to stay in the market if they so 
chose. 

A forensic examination of the CGI simulator conducted by a financial analyst has 
shown that some of the algorithms embedded in the CGI computer simulator 
software were flawed and thus gave false readings when under stress. The huge 
volumes of transactions being conducted at the time made it impossible to track 
individual clients’ portfolios with any accuracy. This made it impossible for investors 
and advisers to accurately monitor their fluctuating portfolios at this crucial time.” [RJ 
– Submission 54 to the PJC] 

The fiasco that occurred in 2008 when the CBA delayed making margin calls to 
its customers for 11 weeks is beyond belief. In such a volatile atmosphere, 11 days 
was unacceptable, never mind more than two months. There is simply no excuse! 
However, when this type of situation was allowed to exist, we can understand now 
why it happened  

Mr Narev—“CBA “No, I am afraid not. I know this will not be a satisfying answer, 
but we cannot point to the exact time the policy was changed. What we can say is 
that to our knowledge it was significantly in advance of the events of 2008 and 
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certainly not at all related to the events of 2008.” [PJC Meeting with executives from 
the CBA in Canberra 28th October 2009] 

It fair to say that the CBA dropped its policy of notifying clients on a direct basis 
for some considerable time preceding the events of 2008. The CBA began instead to 
contact its customers’ financial advisers in the mistaken belief that by so doing, it was 
fulfilling its obligations to its customers in this respect. It wasn’t!  

The Goodridge case highlighted the principle that a lender cannot assign its 
obligations. Therefore, it follows that the CBA did not make any margin calls on its 
customers for 11 weeks. This is not just imprudent banking. It is a direct 
contravention of its “duty of care” responsibilities which lies at the heart of sound 
banking practices. 

Senator Williams – PJC “Do you think that as legislators we should look to see 
where, in the case of margin loans, the clients must be contacted? This has been the 
argument all over. The plan has changed between 2003 and 2008 but I do not think 
you have a document with Storm saying, ‘We’ve changed the rules!” [PJC Meeting 
with executives from the CBA in Canberra 28th October 2009] 

The CBA forgot that it doesn’t make the rules when it comes to contract law. Why 
should anyone consider legislation when the principles of contract are enshrined in 
commercial law?  

The question then remains, “Why did the CBA fail to notify its customers of 
margin calls?” 

Senator WILLIAMS—CJC “Did he notify anyone in the credit department not to 
act on Storm customers? I have been told by one of your employees that Mr Clothier 
directed someone in your credit department not to sell up the Storm customers. That 
has been explained to me as one of the reasons that these people were not pulled 
out earlier. Do you know whether that is true?”  [PJC Meeting with executives from 
the CBA in Canberra 28th October 2009] 

I believe that the relationship between the CBA and Storm was one where both 
parties cut corners. Further, both parties became confused as to their individual 
responsibilities in relation to their customers. The CBA had no problem contacting 
their customers that were outside the Storm umbrella, which indicates that the 
CBA/Storm arrangement impacted on the way both parties reacted to the financial 
crisis. Their response can only be described as inappropriate, negligent, and self-
serving. 

The CBA delegated to Storm that Bank’s responsibilities for establishing 
valuations, determining customers’ true incomes, identifying customers’ liabilities, 
completing the bank’s paperwork, and depositing funds. 

“When dealing with the banks, Storm headquarters in Townsville would control 
the valuation process and the application process to the banks to come up with the 
best deal. Clients would not see a bank officer at all. All dealings were done purely 
between the bank and Storm headquarters.”  [RJ – Submission 54 to the PJC] 

Consequently, Storm served as the CBA’s agent which meant that effectively it 
was acting on behalf of its principal; namely the CBA.  Therefore, the CBA by default 
becomes liable for any actions that Storm performed that led to the CBA’s customers’ 
losses. The law is specific on this! 

If you analyse why the CBA’s customers incurred horrendous losses and debts, 
the following factors come into play: 

 Taking out house mortgages to service margin loans 
 No trigger-points in place to safeguard investments 
 No systems in place to monitor margin loans 
 Over-leveraging 
 Insufficient income to meet liabilities 
 Double gearing 
 Reckless lending practices 
 Inflated house valuations 
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 Paying interest on interest 
The financial debacle that followed was caused by the CBA and Storm forming 

an unholy alliance that treated risk as secondary to making money. The motivation of 
both parties is there for all to see. The CBA was not alone in this. Other banks were 
also just as guilty. 

“The only logical reason for this ‘churn’ apart from the greedy grab at further fees, 
is the fact that it has been revealed in the JPC inquiry, Cassimatis was receiving an 
interest rate  discount on his private ‘corporate loan’ based on the volume of 
business placed with Macquarie and Challenger.” Ron Jellich 

The CBA’s customers’ losses were not caused, as the CBA would have everyone 
believe, by Storm being out of control and exerting commercial pressures on the CBA 
to conform. That proposition is as absurd as the notion that the CBA/Storm 
partnership was uncertain. 

These losses were instead the result of a partnership going dreadfully wrong. 
Blame must be distributed to both parties in equal measure. One for conceiving the 
idea, and the other for aiding and abetting in its implementation. 

Mr. Norris – CBA “As I have mentioned, our priority is to address the areas for 
which we are responsible and ensure that the problems we are accountable for do 
not recur. Our primary areas of focus are helping those of our customers affected by 
our involvement with Storm Financial and ensuring that where processes and 
systems have failed we minimize the possibility that this will happen again.  

Some of the actions we have taken include strengthening our property valuation 
decision making system, notifying margin calls directly to our customers rather than 
through their financial adviser, and improving our lending procedures and processes 
and supervision of frontline staff.  

When we complete our reviews it is likely that additional initiatives and actions 
will be added to that list.” [PJC Meeting with executives from the CBA in Canberra 
28th October 2009] 

What kind of a Bank has Mr. Norris been running? Are the CBA/Storm customers 
expected to pay for Mr. Norris’ mismanagement of the CBA?  The buck stopped at 
his desk. Saying that he was not aware does not excuse his failure to control rogue 
elements in his Bank. Sacking the people that followed orders is not the answer. The 
roll call to date: Grimshaw, Tait, Clothier, Cohen, Commyn, Jackson, Frakes,  and 
Arnaout. “All sacrificed for the greater good!” Whose good? We want the people that 
gave the orders to be sacked. They are the ones ultimately to blame. 

The one thing that is evident from all this is that Storm and the CBA worked 
together as a partnership. That is an undeniable fact!  The CBA gave favourable 
treatment to Storm in the rates it offered, cheap employee and company loans, 
subsidized overseas trips, and preferential customer arrangements.  

When the markets turned, the CBA/Storm leveraging scheme went South and so 
did their customers’ money. The CBA finally jumped ship and left Storm holding the 
baby. 

“On December 9, 2008, amid the mayhem surrounding those turbulent times, the 
bank again ignored its contract commitment relating to favourable LVRs to Storm 
clients and reverted to the industry standard of 80% (LVR of 70% plus 10% buffer) to 
Storm clients, catching them in no-man’s land. Many clients found themselves in 
negative equity with no forewarning. 

When the CBA reduced the buffer, it effectively lowered the equity position of a 
number of Storm clients, catching them unawares and creating enormous financial 
distress. 

On December 10, 2008, the CBA shut down all Storm-badged products. This 
effectively meant that they stopped all investments, cashed them in and paid 
investments out to clients. 

The following day – Thursday, December 11, 2009 – the front page of The 
Townsville Bulletin carried the headline: CBA PULLS PLUG ON STORM. This 
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sequence of events created irreparable brand damage to Storm and substantial 
losses to clients who had no opportunity to address their financial situation at the 
time. Some clients received a cheque; others had their margin loans reduced with 
break fees applied if the interest rate was fixed. Those who were in negative equity 
were advised that they had lost their investment and in some cases, their homes. [RJ 
– Submission 54 to the PJC] 

I contend for the reasons stated that Storm acted in the capacity of AGENT for 
the CBA. This should be taken into account when deciding what appropriate action 
your organization should take in relation to this matter. It should also be a major 
consideration when considering any compensatory settlement. The CBA and Storm 
were responsible for their customers’ losses. The CBA should be made to pay in full 
now that Storm has departed from the scene. 

Senator WILLIAMS—“So would you say now in hindsight that the Storm model 
was simply too highly geared?” 

Mr Norris—CBA “I think there is no doubt that for some customers the Storm 
model was not an appropriate model. Certainly, from where I sit, I want to make sure 
that, where we have made mistakes and have not acted in the best interest of our 
customers, we will actually resolve that and that is the reason for the resolution 
scheme. 

 Unfortunately, Mr. Norris seems to have forgotten “the reason for the resolution 
scheme.” I thought it was to set things right and compensate customers for the 
Bank’s wrong doing. Does the CBA really expect to put its house in order without 
there being repercussions for what it has done. It operated a scheme in conjunction 
with Storm Financial to churn money out of its customers. When so doing, it violated 
the law!  Law breakers should be punished and they should be made to pay 
compensation to their victims. If this doesn’t happen, it will be seen, quite rightly, as a 
cover-up.  

Many of the CBA’s Storm customers are now completely broke and many also 
owe considerable sums of money. This resulted from a partnership formed between 
the CBA and Storm that led to reckless conduct, imprudent bank practices, a bottom-
line mentality, a lack of due diligence, and a failure to protect their customers’ assets. 
Rarely has a Banking organization sunk so low. 

In view of what I have stated and the evidence to hand, the Independent Panel’s 
comments, “What exactly is meant by Colonial and Storm working together “in 
partnership” is uncertain!” is ludicrous! Perhaps it’s time for them to step aside and 
give others that are impartial a go? 

Before closing I would make mention of Mr. Ron Jelich  whom I have quoted, with 
his approval,  at various points throughout this letter. He was the former Business 
Development Manager for Storm and has an intimate knowledge of the way that 
company operated. I understand that some of your team spent a day at his house 
and left with a wad of information. He informs me that since that meeting a huge 
amount of information and evidence has come to light. He is more than happy to 
meet with your people again anytime. I suggest, therefore, that he be contacted 
immediately in case he has vital information that has been overlooked. [End of letter] 

Now you can understand why I am unhappy with Slater & Gordon. Many others 
have expressed their dissatisfaction as well.  

Here is just one written to the Legal Services Commissioner by a SICAG 
member: 

“Dear Sir,  
CBA RESOLUTION SCHEME - COMPLAINT RE LEGAL REPRESENTATION  
As you are no doubt aware, following the collapse of Storm Financial, the legal 

firm Slater and Gordon (S&G) were engaged, through the Storm  Investors 
Consumer Action Group (SICAG) to represent us in the Commonwealth Bank of 
Australia (CBA) Resolution Scheme (RS).  
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As former investors, we registered with S&G in the RS in the  
expectation S&G would service us as clients, as openly promoted by Mr Damian 
Scattini at various public forums. Our experience however has been to the contrary. 
Since registration, we have become increasingly concerned at the lack of client 
based service provided by S&G. So much so we recently decided to seek alternative 
legal representation for the reasons outlined below.  

Our complaint fundamentally centres on the approach taken by S&G.  We feel 
S&G have misrepresented their services, their professional service is negligent and 
unprofessional and not client oriented as actively promoted.  

Central to our complaint is the following:  
a) The total lack of client liaison. At no stage throughout  

preliminaries, the investigation process or operation of the RS itself  
were we consulted as the client. We have not had an opportunity to 
provide instructions to S&G, not has S&G sought same from us.  This absence 
of what is a fundamental principle under legal practice, that legal representatives fully 
understand client expectations and receive instruction accordingly, we find 
unprofessional at the very least.  

b) The financial relationship between Slater and Gordon and CBA. The former 
has received $5000 per client registered in the RS – generally acknowledged to total 
$10mil across all registered clients. While acknowledging this in itself as not 
inappropriate, that the $5000 was available to clients for use in securing the services 
of legal providers of choice was not openly advised in the early stages of the  
RS promotion. It was some months after S&G had secured the bulk of  
Storm clients in the RS that open discussion identified the funds were  
in fact available for use with any legal practitioner.  Why CBA funds  
were not offered direct to former customers, to facilitate selection  
of lawyers of choice as a manner of ensuring true independence is a  
matter to be addressed in our view.  

c) Promotion of the RS and offers made by CBA as the best available.  
This may be correct, however, at no stage has S&G presented  
information detailing negotiations, offer and counter offer or  
explanation of determinations made. As clients we have received no  
explanations nor been consulted as to the acceptability or otherwise of the RS 
framework. How does this approach demonstrate effective  
representation of the client?  

d) S&G at public forums have advised that while clients are free to  
approach other lawyers for alternative opinions, or to change lawyers  
should they wish, funds available under the RS will be retained by  
S&G.  Our view is that this represents a deliberate financial  
disincentive for us to hold S&G accountable for service standards ie:  
to exercise our right to change representatives and is contradictory  
to the now known intent of the RS framework.  

Complaints specific to our case:  
a) In 2009 we commissioned S&G to represent us in the RS. This  

decision was made following attendance at public forums where the 
S&G representative represented S&G as a firm with extensive ‘class 
action’ experience, a firm with a strong legal team and one that would see us receive 
‘client focused’ services. The S&G website promotes the standard of that service as 
follows:  

‘A lawyer who is an Accredited Specialist is so because they have  
gained formal recognition of legal excellence.  This means that a  
combination of relevant experience and study makes these lawyers the  
best in their field of law.  By choosing an Accredited Specialist to  
be your lawyer you can expect the highest quality legal services,  
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efficiency, best possible legal advice and best chance of a positive  
outcome in your legal matter.’  

b)  Our experience has been the opposite based on:  
1) Since registration we have received no contact, other than general ‘bulletin’ 

updates, from S&G.  
2) To date we have not been advised the name of the ‘accredited  

specialist’ handling our case. This is in complete contrast to the  
website promotion.  

3)  Consultation to identify issues and specifics relevant to our case  
has not occurred. Over the almost 12 months we have been S&G clients we have not 
been invited to attend meetings or have been consulted regarding the details of our 
case, to plan or develop tactics or establish compensation to be sought.  

While acknowledging the approach has been to process the matter as a ‘class 
action’ S&G has made no attempt to identify or understand any specifics to our claim. 
 It is interesting to note a complaint levelled by Damian Scattini against Storm was 
the ‘herd’ approach to client management – yet S&G appear to be handling its clients 
in the same manner.  

On 10 May 2010 we received an offer from CBA. On 12 May 2010 I  
conducted a telephone interview with S&G representative Mr XXXX.  
Purpose of the interview as explained was to review the CBA offer and  
for S&G to advise on progressing our claim. Based on that interview we believe S&G 
have shown itself to be unprofessional and falsely representing they act in the 
interest of clients. We make this assertion on the basis of:  

a)  S&G did not prepare an estimate or ‘quantum’ of compensation to be sought 
entitlement under the RS.  The approach taken was to simply accept CBA’s offer 
without regard to circumstances specific to our claim. Simply – we were serviced on 
a ‘herd’ basis rather than individually as promoted via S&G advertising.  It is 
incongruous to think our legal representative failed to undertake investigations and  
base a compensatory package relevant to our circumstances, rather than base its 
recommendations on the opposition’s proposal only.  

b)  CBA’s calculation methodology or figures contained in the offer were not 
validated by S&G.  At interview Mr Finney acknowledged S&G accepted CBA’s 
figures. When I pointed out flaws in CBA’s figures based on:  

 CBA’s property valuation was inflated based on market 
indicators applicable at the time of loan,  

 Simple comparison to property sale settlement values in the area for the 
preceding two years,  

 Significant disparity between our valuation and that provided to 
RS participants, for property of commensurate design, size etc; in 
the same street.  

 The offered valuation exceeded that applied by CBA for loan purposes at 
the time of the sell down, by over $100,000  

c) No consideration of the factors unique to our case was undertaken or advised 
on. When we sought assistance from CBA in January 2009, following the collapse of 
Storm, to restructure our portfolio and loans, the CBA refused our request. This 
incurred costs associated with having to refinance existing CBA loans with other 
institutions.  

Whether or not such a claim was reasonable is not the issue – failure of S&G to 
consider and advise on the matter indicates a failure of S&G to address client 
concerns/issues.  

d) The CBA offer, at clause 4.4 (b) states inter alia:  
The guarantor acknowledges they have received a copy of the  

documentation for the new home loan. 
The guarantor agrees the guarantee extends to all indebtedness over the new 

home loan.  
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I found it odd to be asked to accept liability for debts arising for  
any new loans struck arising from the Settlement Deed, on behalf of a  
third party. The response provided by Mr XXX  was the Guarantors name appeared 
on the document. Review of the document confirmed it did not – another indication 
the settlement proposal had not been appropriately scrutinised by my legal counsel.  

Most alarmingly, S&G made recommendation, by letter distributed with the CBA 
offer, that we accept the latter. Clearly, this is absolute negligence given S&G’s 
failure to undertake rudimentary validation of the conditions and content of the offer. 
For any legal firm to advise a client in such a manner must be viewed as 
unprofessional and unacceptable conduct.  

How can S&G state they represent client interests with such an  
approach?  An approach which sees S&G adopting a ‘herd’ methodology to process 
claims en masse rather than providing individual, responsive and focused client 
support.  The question also remains as why S&G should be entitled to retain all fees 
under the RS. It would seem more appropriate and fairer, that should we decide to 
seek alternative legal support under the RS then at least a proportion of those 
funds advanced by CBA would be made available to meet the cost of the 
new provider.  

We bring these matters to your attention for investigation and  
appropriative action. [End of letter] 

I must say that it is refreshing to read such a well stated, comprehensive and 
accurate assessment of S & G’s performance. The person concerned is obviously 
aware of his rights when appointing lawyers to represent him. Others should be so 
aware. 

 This is not an isolated case but one of many complaints that have been lodged 
with the LSC and it reflects the treatment many S & G clients have experienced.  

I think we should now hear S & G’s side of the story! 
On March 10 Slater & Gordon issued one of their updates under the 

Heading of a Storm Financial Bulletin. Its subject was: 
“Changing lawyers – A few thoughts!” 
Credentials, Capability, Cost 

Making sense of what other lawyers are offering 
We're here to talk 

We understand that over the last several weeks in particular, there has been lots 
of information distributed by a range of lawyers and others suggesting what you 
should do in terms of your claim against CBA. We understand that you might be 
confused or concerned. 

We also understand that it is human nature to hesitate to settle for what's on the 
table when you think there's maybe something better on offer a little way off. We deal 
with that emotion everyday. It happens in every court case. 

That is why we have written this bulletin. Below we set out some of the things that 
we think you should know while you're considering what to do, particularly, if you're 
thinking about other options. 

In the end, we are your lawyers and our professional obligation is to you, and no 
one else. We are ready to speak with you about any questions you have in 
connection with your claim against CBA. 

How did we get here? 
Slater & Gordon has had long experience in working out the best, cheapest, 

quickest and most efficient way to obtain compensation for large groups of everyday 
people, against big, powerful opponents. We have been doing that for decades. We 
are class action specialists. An independent study conducted by Monash University 
last year found that apart from ASIC, we have brought more class actions in the 
Federal Court of Australia, than any other Australian law firm. 

Just last Friday, for example, we secured a massive victory for hundreds of 
Australians who had been injured by a defective medication, xxxx, promoted by one 
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of the world's biggest pharmaceutical companies. We were up against a large 
Australian and American legal team. The company had been fighting compensation 
claims from class action lawyers around the world, for years, and ours was the first 
class action victory achieved against that company in relation to xxxx.” 

What S & G are saying here is that they are the best and have a track record to 
prove it! It should be remembered that Storm Financial said much the same thing.  

“When Storm collapsed, and large numbers of former Storm clients came to us 
for help, we knew that it would be a long, hard road to recover proper compensation. 
But we set to work. We could have, at that early stage, encouraged people to launch 
into a class action in the Federal Court. We didn't do that. We thought that there 
might be a better way. We picked up the phone and start talking to the Banks. 

The Commonwealth Bank is the only bank to have responded substantially so 
far, but their willingness to put their hand up and work with us was a very significant 
moment. The CBA had the biggest share of the Storm-referred investment home 
lending and margin lending business. If the CBA would compensate its customers 
where they had done the wrong thing by them, then a large proportion of the Storm 
investors were going to be in line for compensation.” 

The CBA were so far gone that it had little choice. However, I also believe it 
headed S & G off before a great deal of damage had been done. By pacifying S & G 
the CBA had won control over the process and could basically dictate terms.  

Bearing in mind how many breaches of contract, banking and statutory laws the 
CBA and other banks have violated, the resolution scheme lets the CBA off lightly. 
The CBA is, of course, working on the principle that they can outlast us, the Storm 
investors, and they have a formidable team of legal eagles arrayed against us.  

In normal circumstances, this would be enough to put anyone off but we have 
one thing going for us! The CBA and the other banks have been guilty of imprudent 
banking practices and breaches of a number of Acts as well as trampling on their 
customers’ contractual rights. In a Court of law they will not be able to hide behind 
their cloak of respectability. 

"You can fool all the people some of the time, and some of the people all the 
time, but you cannot fool all the people all the time." – Abraham Lincoln. 

 The CBA know that! Some of us know that! Some never will know that! S & G for 
their part do not appear to care one way or the other! 

The CBA’s resolution scheme is no more than a hardship package dressed up as 
a compensation package. These are not one and the same thing. 

“We spoke to the bank and suggested that they should negotiate with Storm 
investors to resolve their claims against the bank. We negotiated how the resolution 
scheme should work. The important principles were that: Storm investors should 
have access to legal advice and representation that didn't cost them anything (legal 
advice provided by any lawyer they wanted, they did not have to choose Slater & 
Gordon); the CBA should have to show the lawyers all their relevant documents 
about how they went about lending Storm investors money, what sort of deals and 
arrangements CBA were making with Storm, and exactly what happened to the 
borrowers' investments when the market crashed in 2008.” 

Has anyone by the way received any sort of report from S & G about their 
particular case against the CBA and the points of law that apply to their 
circumstances?  

I thought not! It’s a one fit job again and what’s more, we are still the fall guys on 
the end of it. 

Let’s see what happened to S & G’s good intentions: 
 The CBA negotiated directly with S & G and ignored the storm customers 

involved entirely. 
 The wrongs committed against individuals were never identified. 
 Customers never received any legal advice from S & G relating to their 

own individual cases. 
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 No compensation for breach of contract, violation of customers’ rights, 
duty of care, failure to meet contractual obligations or to rectify any other 
wrongs was considered. 

 S & G made it tough for other law firms to get a foot in the door. 
 The process has never been transparent. 

“Borrowers should have the right to have their case reviewed by an independent 
panel of jurists and senior barristers. Above all, borrowers should give up none of 
their rights when they joined the scheme; at any time, the borrower would be free to 
withdraw from the scheme and sue the bank.” 

Can’t fault that thinking. 
“We negotiated all of those things with CBA because we knew that, although the 

main game was to obtain proper compensation as soon as possible, the last thing 
that Storm investors needed now was more financial risk, delay and lawyers asking 
them to pay large fees.” 

The CBA also knows that the CBA/Storm customers are desperate and need 
financial assistance now. Therefore, anyone coming to the table does so under 
duress. I believe that such a position is unconscionable in the extreme. So are the 
CBA’s motives for contriving such a scheme. 

“Since the scheme got up and running, we have done an enormous amount of 
work. Most importantly, we have conducted test case hearings. Dozens of Slater & 
Gordon lawyers and staff were involved. We put a forensic accountant on the case. 
We engaged expert barristers including one of Sydney's top silks. We thoroughly 
analysed thousands of bank documents. We explored every serious legal argument. 
Over a period of months, we argued with the bank in front of the panel. We 
persuaded the bank that they were exposed to some real legal risk. We persuaded 
the panel, including a former High Court judge, that some of our clients' legal claims 
were valid.” 

It makes me feel almost guilty about complaining! If S & G had persuaded the 
CBA that they “were exposed to some real legal risk’s” though, why didn’t they broker 
a better deal for their clients? In saying that the CBA were exposed to some legal 
risks, S & G were in fact making the understatement of the century! 

“Out of that process the proposal framework agreement was negotiated. We have 
been speaking to our clients over the past week, explaining the merits of that 
agreement. We think that it delivers our clients an outcome at least as good as 
anything they could get by going to court, with none of the cost and risk.” 

How does S & G arrive at the conclusion that “the proposal delivers an outcome 
as good as anything they could get by going to court?” In saying this, S & G are 
saying that Storm customers’ cases are not strong enough to stand up in a court of 
law and this is the best they can expect.  

I seem to recall that in the “People v Pacific Gas and Electric 
Company of California - 1993 that company made an opening offer of 20 million for 
some 77 plaintiffs. Thanks to a dedicated person who wasn’t herself a lawyer, one 
Erin Brockovich, and her boss, Edward L. Masry who believed in her cause, they 
eventually won 333 million for their clients  

Where would those people be today if their lawyer had accepted the first offer on 
the table? Still paying the medical bills, no doubt, because this was a case about 
releasing a chemical into the drinking water that made people ill and invariably killed 
them.  

One could argue that the CBA’s toxic policy in conjunction with Storm of over-
leveraging people’s lives had the same results.  

  “Now that we've achieved that, other lawyers have emerged from Sydney to 
criticise what we've done, and hold out the hope that they can achieve more.” 

This is a first! A sensitive law firm, no less.  
Law firms like S & G have neither the time or inclination to fight these sort of 

causes. They promote themselves as crusaders and are always there first when any 
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major catastrophe takes place that has legal connotations. For the most part though, 
their solutions are always based on an easy option. After all, there are easier cases 
to win and plenty of them to go around.  

And yet, here they are picking on a law firm like Levitt Robinson (that dastardly 
Sydney lawyer mentioned by S & G in despatches) whose law firm doesn’t have S & 
G’s resources. They call Stuart Levitt a  “Johnny come lately” and seek to undermine 
him and his law firm. Yet, he was actually on the scene prior to S & G’s involvement 
so this is just another piece of misrepresentation that this company has no 
compunction espousing.  

If I had a choice between an ambulance chaser and a genuine crusader to 
represent me, I know who I would choose every time.  Let’s face it, if S & G hasn’t 
been able to make a strong case out of the wrongs the CBA, the Macquarie Bank, 
and the Bank of Queensland have committed, then its time to leave it to the likes of 
Levitt-Robinson who only have a sling shot and some large pebbles. But then, we all 
know what happened the last time such a contest took place. 

 “There's nothing wrong with wanting to give it a go, and good luck to them if they 
do. But the options they are offering Storm investors warrant some close scrutiny, 
and they ought to face some hard questions.” 

You mean, like the hard questions I put to S & G’s Damien Scattini, and he didn’t 
bother to answer them? Instead, he decided to fire us because it was an easier 
option! 

“Levitt & Co 
One of the lawyers, Stewart Levitt, has produced a few emails and quotes in the 

newspapers. He has offered a few different things in the last couple of weeks. 
“Initially, Mr Levitt announced that he was going to run a class action proceeding 

in the Federal Court. He thinks that the court would award more compensation than 
what is now on offer under the resolution scheme. He might be right about that, and 
he might be wrong. We think he's wrong. Mr Levitt would not run a class action for 
free. He couldn't. 

It is a tremendously expensive thing to do. Class actions are big, complicated 
pieces of litigation, and you cannot expect that a defendant would just roll over. 
There are lots of skirmishes and fights along the way.” 

Hang on! Aren’t S & G the class action merchants ‘non pareil’ according to the 
publicity they pump out? Suddenly, they are advising another law firm to think long 
and hard before going down this track!  

“He might be right about that, and he might be wrong. We think he's wrong.”  
So much for inspiring people with confidence! 
“Levitts initially spoke about litigation funders but then stated that they would 

rather the customers put up between $10,00 and $15,000 each that would save them 
a considerable amount in the end if the cases were won.”  

When one considers that litigation funders take some 30% to 40% is it any 
wonder that Levitts would rather they fund it themselves if at all possible. Yet, the 
way S & G are going on, one would think that Stuart Levitt made an improper 
suggestion. The more claimants involved, the cheaper it would become for each 
person in a class action. That’s logical, isn’t it? I would love to know what S & G 
charge for any class actions they run? Plenty, I would think.  

As for stating that “Mr Levitt would not run a class action for free. He couldn't. 
That much is obvious.  But then again, would S & G do it for free if their CBA/Storm 
customers decided to take the CBA to Court instead of agreeing to the resolution 
scheme?” Somewhat doubtful, I would think!  

When all is said and done, is just another specious argument and S & G know it! 
Treating other people with distain like this is not a good way to win friends and 
influence people. 
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“It is a matter of public record that Slater & Gordon has already invested more 
than $7million in the conduct of the Vioxx class action. In our experience this is often 
about what it costs to run a class action.”  

So what! Did the cost stop them? Are they the only ones that can instigate class 
actions? Do they have a monopoly on such? I for one certainly hope not!  One more 
thing! I bet they went to litigation funders to cover any costs involved. What do you 
think? 

These are just more scare tactics designed to weaken peoples’ resolves. If S & G 
haven’t got the brass monkeys or the inclination to sue the Banks, then they should 
get out of the kitchen and let others with a little more intestinal fortitude cook up a 
Storm and a bank or two as well for breakfast.  

“Mr Levitt's idea was that he would get a litigation funder to pay the legal costs. 
Litigation funding is a relatively new development on the Australian legal scene. A 
litigation funder offers to pay a claimant's legal costs, and also promises to pay the 
costs of the other side if the action fails. Litigation funders play an important role in 
making group litigation available, against big opponents, when claimants would 
otherwise not be able to fund an action. We work with litigation funders every day.” 

Why, if S & G are so against litigation funders do they work with them every day. 
Isn’t that a contradiction in terms? It sounds to me like the pot is calling the kettle 
black. Then again, if S & G have all this money they claim to have, (obviously, they 
don’t bank with the CBA), why do they, themselves, work with litigation funders? The 
plot thickens! 

“Litigation funders do not pay legal costs for litigants out of the goodness of their 
hearts. They run a business. They make their money by taking a share of the 
compensation if the action is successful. So, if an action is successful, they first take 
back everything that they have spent in paying for lawyers along the way. Next, they 
take something between 30% and 40% of the compensation. The claimants share 
whatever is left. 

More hypocrisy!  S & G do not work out of the goodness of their heart either. 
Being a large law firm, their fees would be top-of-the-range to cover their overheads. 
Remember how opulent the offices of Storm Financial were? Pop along to Slater & 
Gordon sometime. They had the same decorator. 

Question: “How does one get a lawyer to smile for a photo? Just ask him to say, 
“Fees!”  

I say, “Let’s get real on this!” 
“That might be less than 60% of the damages awarded to them by the 

court. When a claimant has no option other than pursuing a funded action, litigation 
funding is a good deal. 60% of something is always better than 100% of nothing. But 
when there's already something substantial on the table, and that something 
represents most or all of what a court would ultimately award by way of 
compensation, abandoning that offer to pursue a funded action doesn't seem to 
make much sense. If you took that path, you would be giving up money available 
now, in exchange for a long delay, and you would be giving up 30% to 40% of your 
compensation to a funder.  

There you go! You’ve heard it officially. Slater & Gordon are refusing to conduct 
any more class actions because it’s not the way to go. Their ambulance chasing days 
are over and they are going to practice some real law now!  

No, I forgot! They are now chasing resolution schemes because more are on the 
horizon. When the other banks see what S & G have achieved, they’ll all want to 
come on board because they have never had it so good! 

The fact of the matter is that we face the same problems no matter whom we go 
with as far as costs are concerned!  S & G know this full well. The fact that they are 
trying to pervert the facts does them little credit. 

“The only way that Mr Levitt's offering could work is if he could promise that he 
will definitely secure from a court compensation worth about double what might 
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otherwise be on offer under the resolution scheme. That is a big ask. We haven't 
seen Mr Levitt promise this. 

A litigation funder won't risk their money on an action unless they are convinced 
about its merit. In our experience, once a litigation funder commits to fund an action 
they do so in writing and offer clients litigation funding agreements to sign. Until that 
point is reached, there is no binding funding commitment, whatever anyone claims.” 

The one thing I don’t quite understand is what S & G’s agenda is in all this. 
Frankly, it’s the first time I’ve heard of lawyers going toe-to-toe in this way. If I didn’t 
know better I would swear that S & G are trying to undermine Levitt-Robinson which, 
to my mind, is completely un- professional. I don’t believe Levitts or anyone else will 
have problems finding a litigation funder based on the evidence to hand. The fact that 
S & G have failed to establish a strong case is more a reflection on their refusal to 
see the obvious. “There are none so blind as those that refuse to see!” Levitt-
Robinson and others see it. Perhaps someone could explain it to those at S & G that 
can’t! 

“In more recent times, Mr Levitt seems to have stopped talking about litigation 
funding. He is now suggesting that a group of clients should fund the class action 
themselves. If he wants to get enough clients to tip in the money required to start a 
class action, then that is going to slow things down a great deal, and it's very hard to 
predict how much money clients will have to contribute before you know how many 
people are going to share the load, and how big the case will ultimately be. If you 
don't have a big fighting fund, a powerful opponent can exhaust your resources quite 
quickly.” 

I hope S & G weren’t this negative when they were talking with S & G at the start 
of all this.  

Let me tell you something about slowing things down. If Slater & Gordon had 
started a class action against the CBA in the beginning as they said they would, then 
we wouldn’t still be waiting around today. The banks would have caved in long ago. 
I’ve only got this to say to Slater & Gordon.  “They saw you coming!”  

“In the meantime, apparently, Mr Levitt wants people to come across and be 
represented by him within the resolution scheme. He wants to run his own 'test case' 
in front of the independent panel. 

Mr Levitt's clients have every right to run a test case before The Panel under the 
scheme rules. That is a right which every participant has and retains. “ 

But why should anyone expect that Mr Levitt would be able to secure anything 
better from the panel than we have already achieved?” 

Because we don’t trust you any more! Is that reason enough? Is that clear 
enough?   

Why go back to square one with Mr Levitt, when we have already done the work, 
and we are already in the process of delivering actual proposals with real money 
behind them? 

 “…we are already in the process of delivering actual proposals with real money 
behind them?”  

I think you should have said “scraps” instead of “real money” because that’s what 
some people have received. At the moment CBA’s Storm customers are being paid 
straight out of petty cash. The only “real money” as you call is in the way of your fees. 

As for, “we are already in the process of delivering actual proposals” ask your 
storm clients what they really think about the deals you have negotiated on their 
behalf.   

 “Mr Levitt promises to represent his clients vigorously, without fear or favour. 
Good on him. No lawyer should promise anything less. For more than a year we 
have been doing precisely that.  

The difference is that because of the work we have already done we can now put 
a good offer on the table for your consideration. The bank has already shifted ground 
considerably and made big compromises in committing to the principles underlying 
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the proposal framework. They have no reason to go further; in our assessment, the 
bank would not voluntarily agree to do so, and given the panel's comments about the 
framework we suspect it is very unlikely that it will force them to go further, either.” 

The CBA Bank has told S & G what it will pay, pure and simple. S & G get one 
offer from the CBA and believe it will be the only one. It will be if our lawyers don’t 
have the ability to negotiate. The CBA is at the table because it knows it has done 
the wrong thing. The CBA Bank has not come up with this Resolution Scheme 
because it’s feeling magnanimous. It’s at the table because its position legally is 
weak.  Yet, the CBA has been allowed to come up with a resolution Scheme in which 
it holds all the cards. In other words, its Storm customers are now playing with a 
stacked deck.  

In proposing such an iniquitous Scheme, the CBA is trying to bury its many 
failings, evade the law, and win back some of its damaged reputation. S & G are 
aiding and abetting them by taking the soft option.  

“But, if you want to ask the Panel to consider your case after you've received your 
offer, you can - that's what the scheme rules provide. And you don't have to go back 
to square one with a further test case in order to do so. 

I think it would be better to go and get some test cases that are relevant. 
Obviously, the ones they have been working on do not highlight the CBA’s 
wrongdoings sufficiently. I think they call this “evidence obtained in suspicious 
circumstances!”  

Perhaps, while they were looking for genuine cases, they might get a transcript of 
the Goodridge v Macquarie case at the same time. And this time, I suggest they read 
it!  By “They” I mean S & G and The Panel. 

“Cassimatis and Firth 
Mr Firth is a personal injuries lawyer from Sydney. According to his website, 

running individual personal injuries claims against insurance companies is the only 
kind of legal work that his firm does. 

Mr Firth is apparently offering something different to Mr Levitt. A number of our 
clients have received an email from Emmanuel Cassimatis spelling out an offer on Mr 
Firth's behalf (we don't know how he got those email addresses; it's possible he 
retained contact information from Storm's client database). 

Mr Cassimatis says that Mr Firth is offering to give some free legal advice about 
your claim against the CBA, and that Mr Firth might run a case for you, in a court, on 
a 'no win no fee basis. 

If you have a legal problem that can only be fixed in court, then it can be a good 
thing to find a lawyer who will offer you "no win no fee" terms. Slater & Gordon 
introduced "no win no fee" litigation in Australia. It is also important to understand 
that "no win no fee" litigation does not mean that that litigation is risk free or cost free. 
First, very often "no win no fee" litigation involves you contributing to the expenses 
that the law firm incurs; the cost of barristers, court filing fees and expert costs, as 
the case goes along. Secondly, if you win the case, "no win no fee" means that you 
pay the legal costs at the end of the case.  

Those costs are always more than the legal costs recovered from the losing 
party. The more complex the litigation the greater the share of costs you will pay out 
of any compensation. Thirdly, and most importantly, "no win no fee" does not mean 
that you are protected from paying the other party's legal costs, if you lose. If you 
lose your case against the bank, the bank can pursue you for its legal costs, even if 
your case is being run on a "no win no fee" basis. 

With the greatest respect, we know a lot more about Storm, the CBA and your 
case than Mr Firth does. If you do talk to Mr Firth, here are a few questions we 
recommend that you ask him. You'll get better answers if you ask him to give you 
those answers in writing: 

Q1 What cause of action do I have against CBA, and why do you think I would 
win? 
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Q2 Would you protect me from paying the bank's legal costs if I lost? 
How? 
Q3 Would you protect me from paying the bank's legal costs if I fail 
to beat an offer equivalent to my current offer from the CBA? How? 
Q4 Would you charge me fees on top of any costs I might recover from the bank 
if I won? If so, how much? 
Q5 Will you guarantee that I will be better off under your proposal 
than I would be if I accepted a proposal negotiated by Slater & Gordon under the 
resolution scheme? 
I have said all along that “No win, no fee” schemes is not the way to go! I agree 

with S & G in this regard. The questions S & G have posed remain no matter whom 
the solicitors are if class action becomes our last resort. 

“One other thing! 
There has been a lot of talk about margin loans and how the proposal framework 

deals with them. There has been much less talk about home loans or retail loans. 
Almost everyone has a home loan and many of you have home loans with CBA. We 
haven't heard any other lawyer talk about addressing those issues; yet the proposal 
framework does, and in a way that is innovative.” 

When you're weighing up what works for you, that is something you also need to 
keep in mind.” 

Housing loans are an important issue for many of us. Whether lumping the issues 
together as S & G has done is advantageous is open to question because the issues 
are somewhat different. The CBA has the advantage of wielding a big club because 
they have home owners at a disadvantage. “Either accept our offer or you will have 
to start paying off what we deem you owe!”  

Personally, unless you are completely flat broke I suggest that you avoid “no win, 
no pay” lawyers. When they do win, they bleed you dry. If you must use one, get their 
commitment and fees in writing and state that you want all their charges with no 
hidden extras.  

“ASIC Insurance 
Storm Investors are in a unique position in terms of their claims against CBA. 

Storm investors effectively hold an insurance policy - one that comes at no cost. 
The CBA Resolution Scheme makes clear that whatever is agreed between you 

and the bank can be topped up, if ASIC secures a better outcome from the bank.” 
Be very careful here!  Read the small print because it’s not quite that simple! 

ASIC have already cautioned people about putting their names to any proposal.  
You do have another option though! You can sue S & G later on for giving you 

poor advice! It would be ironic if people did so, and in a class action at that. Now that 
is what I call, poetic justice! 

Seriously though, S & G’s Booklet is, in my opinion, misleading, does not reveal 
the full facts, highlights the weaknesses of your cases rather than their strengths, and 
glosses over the unconscionability nature of the scheme rather than exposing it. S & 
G’s lack of work on individual cases and their intimating tactics could well backfire on 
S & G if their deficiencies are revealed in a court of law.  

However, like most things, it’s better to be safe than sorry. Don’t sign anything 
until you run it by a lawyer. Preferably one that does not go by the name of Slater & 
Gordon. 

“ASIC has had scores of people working on this case. Someone from ASIC may 
have even spoken to you. ASIC also has a track record of seeking compensation for 
people when something dramatic like Storm happens. They are doing it right now in 
connection with the collapse of the property developer Westpoint. 

Why spend your own money, expose your family to greater risk and delay trying 
to recover compensation when you can accept an offer now and let ASIC fight that 
battle for you, if ASIC thinks it's worth it? 

That is something else to put in the mix.” 
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That makes sense! Why therefore couldn’t the CBA/S & G resolution scheme 
proposal be postponed until ASIC comes down with its findings? What’s the big rush 
all about? But then we already know the answer to this, don’t we! 

“As we said at our town meetings and in our written advice, every legal option 
has risk. Litigation is costly, time consuming and risky; however it is conducted. 
Some of those risks can have very significant consequences. You need to weigh 
those risks, costs and delays against what is put on the table; that is the balancing 
act you have to undertake. 

How do the fearless transform into the fearful all of a sudden? 
It’s a wonder S & G get any clients using this sales pitch. They certainly wouldn’t 

inspire me with confidence. How about you? 
“In summing up, from the outset of our consideration of the ways we could assist 

people affected by the collapse of Storm, one of the issues at the forefront of our 
mind's, has been maintaining our professional independence. 

Oh dear! I don’t think so!  
“It is for that reason that we were particularly pleased that one of the principles of 

the CBA Resolution Scheme, was to enshrine our professional independence in the 
design of the scheme.  

This has been done by ensuring we have no financial interest in whether our 
clients accept or reject an offer under the scheme.  

If they are getting $5,000 dollars worth a case irrespective of the outcome, it 
doesn’t exactly motivate them to get a good result for us.  100 cases equals half a 
million dollars for basically doing very little accept presenting an offer.     

“Having said that we certainly believe that having regard to our track record of 
conducting litigation and dispute resolution schemes of this kind and the extensive 
investigations and legal work we have undertaken in relation to the collapse of Storm 
and the potential liability of the CBA and other banks, that we are the law firm best 
positioned to give you advice in these matters.” 

Well! There it is!  
We are the biggest! We are the best! We have got the best deal possible! We 

have a track record next to none! We have the resources! We have the know how!  
We have the answers!  

If I didn’t know differently, I would swear I was back in one of those Storm 
seminars that got us all here in the first place! [End of bulletin] 

On 25th May 2010  I again wrote Mr. Tony D’Aloisio – the Chairman of ASIC: 
“Dear Sir, 
Re: The “CBA Resolution Scheme” & the conduct of Slater & Gordon when 

promoting it 
I wrote to Mr. Damien Scattini of Slater & Gordon on 20th May (copy to your 

office) complaining about the way Slater & Gordon are treating some of their clients 
that are part of the CBA resolution scheme. I am now lodging my concerns directly 
with your Office. 

When the CBA Resolution Scheme was first conceived, Storm Financial clients 
that had dealings with the CBA through its subsidiary arms were relieved because it 
seemed to offer them an avenue of hope. Mr. Ralph Norris, the CEO of the CBA, had 
admitted the Bank’s wrongdoings and was committed, or so he said, to 
compensating customers who had lost as a consequence. However, the resolution 
scheme that evolved now appears to be little more than a ploy to minimize the CBA’s 
liability and deflect litigation.  

Yes, there have been outcomes, but how many, and under what circumstances? 
The CBA has implemented a “hardship scheme” in the guise of a “compensation 

scheme” which offers participants some relief from the debts they have incurred as a 
result of the CBA’s actions when working in tandem with Storm Financial. 

There is no compensation factor payment contained within the relief package for 
CBA’s transgressions. This should have been a major consideration in such a 
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scheme, but Slater & Gordon have allowed the CBA to sweep its wrongdoings “under 
the carpet”.  The scheme is also a device whereby the CBA is seeking to lock clients 
out of any future litigation. The wording in Slater & Gordon’s booklet is inadequate 
when outlining participants’ rights to further payments by the CBA if wrongdoing is 
found. 

The scheme itself is unconscionable because its participants have no recourse 
but to agree with it. If they do not, they face the prospect of having to pay 
accumulating interest and monthly repayments of their debts to the very same Bank; 
namely, the CBA, that placed them in that position to start with. They also know that 
the banks will tie them up in prolonged litigation if they refuse to sign. What sort of 
position is this? 

The solicitors involved, Slater & Gordon, who are suppose to be acting for the 
participants in this scheme, have been informing their clients that this is a “one-off 
offer” by the CBA - take it or leave it!  

I have no need to remind you (although Slater & Gordon and the CBA may need 
reminding) of the elements of contract. In particular, that section that refers to 
economic duress, where one of the parties causes the financial distress.  

In brokering this resolution scheme with the CBA, Slater & Gordon have 
overlooked this crucial element. The CBA resolution scheme does not address the 
offended individuals’ legal rights to compensation, but rather, seeks to subvert them. 
The resolution scheme, therefore, in its current form is clearly inequitable and must 
be suspect in law. 

The manner in which Slater & Gordon have gone about selling this scheme to 
their clients and the stance they have taken when so doing, seems to suggest to their 
clients that they are representing the CBA, rather than them. Slater & Gordon have 
not investigated fully each case, but rather have relied on a one-fit solution for all. 
The reason former Storm Financial clients are now in dire financial straits is because 
Storm Financial adopted this same approach. They, the victims, most certainly do not 
want a repeat dose.  

Slater & Gordon will tell you that they have looked at all the facts and this is the 
best offer clients can expect under the circumstances. To consider all the facts, one 
needs to look at all the cases and the points of law that relate to those cases. Slater 
& Gordon simply haven’t done this relying instead on a deal they struck with the 
CBA’s legal arm.  

This is no solution for thousands of clients that have differing cases requiring 
individual attention and solution. Rather, this is a conveyor belt job that offers the 
CBA and Slater & Gordon a fast and simple outcome. An outcome, I might add, that 
is not the best that can be obtained using due diligence. 

 What has S & G done about clients whose shares were sold out from 
under them without authority?  

 What has S & G done about those clients that never received a margin 
call?  

 What has S & G done about those clients whose margin loan ratios were 
adjusted without their knowledge or approval?  

 What has S & G done about those clients whose borrowings were the 
result of imprudent banking lending practices?  

 What has S & G done about those clients who were cajoled by Storm 
Financial and the banks to over-leverage their assets?  

Slater & Gordon have been scornful of Storm Financial and its practices and yet 
they offer their CBA/Storm clients a “Storm Financial type solution!” A one-fit job 
irrespective of the circumstances surrounding a particular case – justice by the 
numbers!  What sort of outcome is this? 

It is not only the way Slater & Gordon have gone about organising this CBA 
resolution scheme that disturbs me. I am also concerned with that law firm’s attempts 
to monopolise the process by shutting other law firms out of the scheme. A scheme 
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of this nature should be transparent and it is anything but, because it has been 
operated as a “closed shop”. 

I refer you to the campaign that Slater & Gordon conducted to belittle other law 
firms and anyone else that dares to criticise this scheme. Mr. Scattini once referred to 
an eminent law firm that also has many CBA clients as a “bunch of cowboys!”  Not 
very professional in my opinion! 

Slater & Gordon have also terminated any client that deems to voice an opinion 
contrary to theirs. My partner and I were dismissed by Slater & Gordon last March for 
criticising their handling of the resolution process. I had no problem with this because 
they had not performed anyway. Insinuating that they, Slater & Gordon, were 
incompetent may not have helped my case either. However, I do object when those 
that have been guilty of nothing at all are also subjected to the same treatment. I 
now, of course, refer to Mr. Mark Weir the chairman of SICAG  

The Storm Investors Action Group or SICAG as its known is a body that looks 
after the interests of the victims of Storm Financial and the banks. Mr. Weir’s only 
crime was that he allowed people with a complaint against Slater & Gordon to post 
their discontentment on the SICAG discussion forum.  

This law firm dismissed Mr. Weir and his wife as clients on the pretext that Mr. 
Weir upset Mr. Scattini’s sensibilities because Mr. Weir once defended the Storm 
Financial model to him. “We have advised Mark Weir that we no longer represent him 
because he is an apologist for Storm” Mr. Scattini stated. (Kate Kachor article dated 
24th May refers) I have attached a copy of this article for your perusal. 

If Mr. Scattini were to dismiss his CBA/Storm clients because they once held 
similar views, Slater & Gordon wouldn’t have any of these clients left. We all invested 
in Storm Financial because we once believed it was a sound financial model 
designed for people that wanted to ensure their futures. The fact that Storm Financial 
then imploded was no fault of the clients, but rather the fault of the Banks and Storm 
Financial that proceeded to abuse the system and their customers’ trust.  

What difference should Mr. Weir’s views on Storm Financial have on the issues 
at hand anyway? When solicitors are defending a mass murderer, would their 
defence be any less vigorous because they felt the person they were defending was 
guilty? Would they refuse to defend such a person? Of course not!  

If Mr. Scattini has such sensibilities, he shouldn’t be a solicitor in the first place. If 
Mr. Scattini’s reputation in the legal profession is anything to go by, he must have 
had a sea change recently! That’s all I can say! 

This is a spurious argument put forward by Mr. Scattini of Slater & Gordon and is 
simply an excuse to disguise his real intention in dismissing Mr. Weir.  

The fact of the matter is that Mr. Weir was terminated as a client because he 
gave SICAG’s members license to complain. Mr. Weir didn’t endorse such 
complaints but merely allowed them to be voiced. We wouldn’t expect him as the 
Chairman of SICAG to act any differently. I will leave it to you to work out why Slater 
& Gordon saw it otherwise. 

In my view, the termination of Mr. Weir and his wife by Slater & Gordon is 
victimisation of the worst kind. The Legal Services Commissioner that I have copied 
into this letter and your Office need to fully investigate the circumstances surrounding 
Mr. Weir’s dismissal because it smacks of conduct unbecoming of the legal 
profession in this country. 

Slater & Gordon compounded their actions in this respect by orchestrating a 
news story in the Townsville Bulletin. I have attached this article for your perusal. 
Aside from using that article to besmirch Mr. Weir’s name, they have also used that 
newspaper to offset my complaint to Slater & Gordon in my letter dated 20th May last; 
a copy of which I forwarded to you.  

The fact that my letter was also circulated to the media prompted Slater & 
Gordon to go into “damage control”. This was their way of dealing with any fall-out 
that could have evolved from my comments! 
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A further point with regard to this article that requires your consideration is in 
relation to the comments made by a Townsville pensioner and former Storm client by 
the name of Mr. Steve Reynolds. He said, “Slater and Gordon had won significant 
compensation for former Storm clients and should be allowed to continue the work.” 

Mr Reynolds said he knew of four families who had benefited from the resolution 
scheme. He said in one instance the bank had wiped the people's home loan and the 
negative equity of their former investment portfolio and paid them $180,000 - equity 
they would have retained if their portfolio was sold when loan to valuation ratio 
reached 90 per cent. 

My question is, “How did Mr. Reynolds know this? I was led to understand that all 
clients involved in the resolution scheme were bound by a confidentiality clause. If 
Slater & Gordon supplied this information, they have breached the code of 
confidentiality that should exist between clients and solicitors. How can they expect 
clients in the CBA resolution scheme to abide by such a clause when they, 
themselves, act in this way? 

A second point that needs considering is the precedent the case referred to by 
Mr. Reynolds imposes on the CBA in relation to other CBA Storm customers with 
similar cases. I quote, “…the bank had wiped the people's home loan and the 
negative equity of their former investment portfolio and paid them $180,000 - equity 
they would have retained if their portfolio was sold when loan to valuation ratio 
reached 90 per cent. 

In the light of this statement, the CBA resolution scheme is flawed because it 
doesn’t offer the same result to all participants in the scheme. Rather, it offers them a 
lesser result, which is unfair and therefore clearly iniquitous. Why should this isolated 
case be any different from many others where the circumstances are practically 
identical? Yet, people participating in the resolution scheme are being asked to 
accept offers for a lesser consideration. 

I am currently gathering complaints about Slater & Gordon from some of their 
clients. Unfortunately, many will now be too frightened to come forward for fear of the 
repercussions. They have seen what happened to Mr. Weir who did nothing other 
than fulfil his obligations to the SICAG members.  

Many are not strong enough to resist the strong-arm tactics being employed and 
will simply submit. However, there are still some that are not prepared to take this 
sort of treatment and will testify as to the veracity of my remarks. I will be forwarding 
their complaints in due course. To summarise: 

(a) The CBA Resolution Scheme 
I believe: 

 it is based on a premise that is unconscionable. One party is at an 
obvious disadvantage when coming to the table. 

 it does not address the issue of compensatory damages, which the 
victims of the CBA deserve. 

 it doesn’t return the parties wronged, such parties being the CBA/Storm 
customers, to their financial position before these wrongs took place. 

 it disadvantages some over others where financial consideration is 
concerned. 

(b) Slater & Gordon 
I believe: 

 they have not fully explored the circumstances surrounding each of their 
client’s cases. 

 they have not protected their clients’ interests but rather have promoted 
the CBA’s position. 

 they have endorsed the CBA’s view that this is the best offer their 
customers can expect under the circumstances. 

 they have denigrated the efforts of other solicitors acting for CBA/Storm 
customers. 
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 they have failed to provide sufficient communication to their clients 
regarding their own individual cases. 

 they have victimised clients that have complained of their conduct by 
terminating them rather than taking the time to address these complaints. 

 they have sought to promote this scheme ignoring some of the principles 
expounded in the “Goodridge” case. 

 they have created a climate of fear, possibly without realising it, within 
their clients’ ranks by acting in a heavy-handed way with any of their 
clients that disagree with their strategy. 

 they have failed to fully investigate the aspects of individual cases that 
demand special attention. 

 they have allowed the CBA to promote a one-fit scheme that is 
inadequate and acts against their customers’ rights in this matter. 

 They have been selective in certain cases but expect the bulk of their 
CBA/Storm clients to accept lesser outcomes.  

[End of letter] 
I’ll let Mark Weir, Chairman of SICAG, have the final say on S & G’s performance 

to date. 
Thursday, September 9, 2010 - Mark Weir (SICAG co Chairman)  - Media 

release 
“The recent Media Release by Slater and Gordon surrounding progress of the 

CBA Resolution Scheme deserves comment. 
To simply portray the Resolution Scheme and its outcome as nothing more than 

a numbers game, as Slater and Gordon have through their public comment, can only 
be interpreted as an attempt by them to enhance their public image in this process. 

The reality is that the issue runs much deeper than just numbers and to draw the 
conclusion through a few sets of figures that the Scheme is a runaway success, is an 
unfortunate misrepresentation of the facts. 

SICAG has continually expressed the view that we would be extremely gratified if 
all those members who were accepting proposals under the Scheme, were doing so 
in circumstances where the offer enabled them to resume their lives with dignity. 

Regrettably, while there are some for whom that might be the case, we are aware 
that there are other forces present that influenced the majority to sign away their 
legal rights with extreme reluctance. 

Examples of these forces are as follows: 
During the course of the development of the scheme, investors were granted a 

freeze on their loan repayments to CBA pending an outcome. In the event that an 
offer was ultimately refused, loan repayments not only then resumed but the investor 
was required to repay the accrued payments under the freeze. This represented a 
significant influencing factor in a decision to accept offers. Needless to say the Bank 
would have been mindful of this. 

By the time it came to accept or reject offers, many investors had reached the 
end of their emotional endurance and simply were not in a position to fight on. This 
was an opportunity to put this matter behind them and there will be many SICAG 
members who will bear testimony to being forced into the position of reconciling a 
future quality of life on the poverty line, cast adrift on the Social Welfare scarp heap, 
with the  opportunity to relieve the stress and trauma  experienced by these 
calamitous events in their lives. There will be very few of pensionable age that will 
not be faced with living out the remainder of their lives on social welfare. 

The Resolution Scheme promised independent legal advice in regard to 
proposals made under the Scheme. The reality was in fact that even before the 
process got to the stage of providing advocacy surrounding individual’s proposals 
made under the Scheme, Slater and Gordon provided their clients with a Proposal 
Framework and Advice Handbook. Clients were given three options based on advice 
contained within this Handbook. 
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  These were: 
  1. Accept the proposal. 

2. Reject the Proposal and exit the Scheme 
3. Ask that the Proposal is evaluated under the Terms of the Scheme. 

Slater and Gordon’s advice in these circumstances simply extended to 
recommending that clients should accept the Proposal (Option 1). 

This advice from the chief architects of the Scheme supposedly stood to 
represent Independent Legal advice. There would be few investors who believe that 
to be the case. Advice contained in the Handbook referred to above and which was 
repeatedly reinforced verbally by Slater and Gordon to their clients, very successfully 
resulted in investors being left with the belief that they had very little prospect of 
having a better position advocated in the process on their behalf by Slater and 
Gordon. 

The Handbook contained this comment:  
‘We believe the Proposal Framework will deliver results for you that, on balance, 

are in the range of or better than what you might expect to obtain in an individual 
court action against the CBA.’ 

SICAG members will also overwhelmingly testify that in the course of their 
dialogue with their Slater and Gordon case handler surrounding their Proposal, it was 
implied that, irrespective of what they thought of the value of their offer, in any event 
they would be entitled to anything extra that might flow from the ASIC investigation. 
This was promoted by Slater and Gordon as a further ‘safety net’ within the scheme. 

Despite the best intentions of ASIC to find a favourable outcome for Storm 
investors, this cannot be taken for granted. However in this process it has been 
portrayed as a very real prospect with the result that investors have accepted 
proposals, reliant on the expectation that it will be topped up by ASIC. 

There is widespread discontent among investors in regard to what they believe to 
be a lack of robust advocacy surrounding their personal case and circumstances. 

We point to one case wherein there seems to be a total lack of consideration 
being given by Slater and Gordon and the CBA to the personal trauma being 
experienced by their client. The male client suffered a life threatening heart condition 
some months ago during the course of considering a proposal made to the couple by 
CBA. This health crisis necessarily required the client to seek an extension in the 
process, which was duly granted. Following a period of recuperation the client 
returned to work but subsequently suffered a stroke. 

The medical prognosis was conveyed to Slater and Gordon with a request that 
they seek from CBA a further extension beyond the deadline of 1 Sept. 

Representation to the CBA on behalf of the client by Slater and Gordon ran to a 
one line email stating – ‘Any ideas on what you want to do’? 

The response from the CBA was to provide an extension of two weeks, which 
time they suggested was adequate for the client to put in place Power of Attorney 
provisions to facilitate the conclusion of the proposal. 

The client’s medical prognosis cannot be described here but suffice to say that it 
is unlikely he will ever be able to return to the workforce. It is also a matter for some 
conjecture whether he would be legally capable of granting a Power of Attorney to his 
wife, due to his current medical condition. 

Accordingly we allow members of the media and press to form their own opinion 
as to what interpretation they place on these events. 

SICAG has been consistently vocal in its criticism of the Resolution Scheme, both 
in regard to it substance and process.   

In response to the CBA and Slater and Gordon persistently quoting the numbers 
of offer acceptances to trumpet its success publicly, SICAG has issued a challenge 
to the chief architects of the Resolution Scheme, Damian Scattini of Slater and 
Gordon and Brendan French of CBA, to meet with a cross section of those clients 
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who have accepted proposals or to alternatively attend a public meeting of SICAG 
members to hear their impressions first hand. 

For reasons only known to themselves, this challenge was not accepted. 
Finally, we take issue with Slater and Gordon surrounding their use of the word 

‘compensation’. What the CBA is offering in no way compensates for ‘where they 
have done wrong’. Mr. Norris made the statement above and added ‘we will put it 
right’. His Bank has been, in the context of him not promising compensation, to some 
extent, true to his word. 

The most favourable interpretation for the Bank is that it has given back to its 
customers a fraction of what it took from them. At best it represents something 
between tokenism and blood money – but Slater and Gordon have presented the 
outcome to date as something that it is not. [End of release] 

 
 

BANK OF QUEENSLAND 
 
The Bank of Queensland, one of the three amigos in this sorry tale, despite 

numerous publicity including a “60 Minutes” program (see further on) in which its 
crimes were detailed continues to function unimpeded.  

The Superior Court has asked for all the documents relating to the house loans 
its North Ward Branch in Townsville extended to Storm’s clients so we presume, one 
day, someone is going to do something about this Bank.  

To give you a taste of what it is like to deal with this Bank I have included a 
fax I sent to its Managing Director, Mr. David Liddy, on 19th April 2009 

“Dear Sir, 
A/C No. 20518828 
I acknowledge receipt of Donald Farquhar’ fax dated 17th April in response to my 

fax to you dated 16th April. I also received copy correspondence from him relating to 
the matter in hand. 

Let me say at the outset that I am unhappy that I wrote directly to you and you 
have deemed it necessary to delegate this matter “down the line.” Delegation can be 
a risky business because you then have to rely on others to do the right thing. For 
instance, you relied upon Storm Financial’s integrity in much the same way that we 
did, and we both found that Storm Financial had none. I’ll now answer Mr. Farquhar’s 
letter point by point. 

1. On the 16th July 2008 Bank of Queensland issued a letter to your 
residence indicating expiry of your original fixed rate term (copy of letter 
attached).  
We confirm that we received this. 

2. Following this, on the 1st August 2008 Bank of Queensland received a 
Loan Agreement Change – Request signed by yourself and associate 
applicant Ms. Helen Gillies (copy of signed Loan Agreement Change – 
Request attached. It was on this basis that Bank of Queensland initiated the 
conversion of your loan facility to a Fixed Rate (Interest Only) of 9.39% for a 
period of 2 years. 

This is the first time I can recall seeing this document! Mind you, we did 
sign a number of blank documents in our time with Storm Financial so we 
might well have signed this one as well.  Certainly, it appears to be a legal 
document because it is dated 17th July 2008 and our signatures appear on it 
indicating our acceptance of this agreement. “Game, set and match as one 
might say! After all, the rules of contract are quite clear. You made an offer by 
way of your “Loan Agreement Change – Request” and we accepted it.   

One thing really puzzles me though! How could we have accepted your 
offer on 17th July 2008 when we were both in Hong Kong en route to 
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Australia after a 3 months trip overseas? Someone has handwritten 16/8/08 
in the right-hand corner, but this is not valid as it has not been initialled. 
Besides, it does look suspiciously like your Mr. Mathew Buchanan’s 
handwriting. 

I’ve no need to remind you of the laws of contract and of the legal 
implications that a fallacious document like this has for your Bank. Quite 
frankly, I am shocked that such a document has surfaced. This document 
alone proves that we were duped by Storm Financial from the start. It remains 
to be seen who else was involved in this!  

Now you may try to counter my contention by arguing that the acceptance 
came into effect when this document was returned to you in August. 
However, if we never accepted it in the first place, the agreement is nullified. 
To quote your Mr. Farquart, “It was on this basis that Bank of Queensland 
initiated the conversion of your loan facility to a Fixed Rate (Interest Only) of 
9.39% for a period of 2 years. 

I am not going to repeat myself by stating what happened in our dealings 
with Storm Financial in this matter. Clearly, we were misled from the start. So, 
it appears, were you?  

Now you see what I mean when I say, “”Delegation can be a risky 
business.” Your Bank delegated its responsibilities to a third party, Storm 
Financial, and someone, somewhere, has done the wrong thing. 

3. As part of our conversion, Bank of Queensland issued a letter on the 
18th of August 2008 to yourself and Ms. Gillies (by separate correspondence) 
informing you of the change, the applicable rate and repayments as well as 
details (copy of letter attached) This letter also provided the following 
reference: The first payment new repayment of Interest Only should be made 
by 16th September 2008. Please notify us immediately if these arrangements 
are not satisfactory. 

We have nothing on hand that supports this. In other words, we didn’t 
receive this letter. 

Quite frankly, it took us some time before we realized that the wrong rate 
had been applied. However, when we finally realize this, I, myself, contacted 
Stuart Drummond of Storm who said it would be “okay!” This was his 
standard answer for everything! He told me that he would sort it out with your 
Bank. At that time we had no reason to disbelieve him, so we didn’t bother to 
pursue the matter further. Naturally, when the financial collapse occurred and 
the interest rates fell, we felt the impact of being locked into a fixed rate that 
we never agreed to in the first place. 

4. We further note your concerns relevant to Storm Financial…. You will 
need to address this matter with Storm Financial (or their appointed 
representatives).  

No! You will need to address this matter with Storm Financial (or their 
appointed representatives) not us.  You allowed Storm Financial to act as 
your intermediary and you, therefore, need to take issue with their appointed 
representatives accordingly. Further, I suggest that you track Stuart 
Drummond down and take the matter up with him directly.  

5. Bank of Queensland is not positioned to waive any break costs should 
you wish to revert your facility to a variable rate loan. 

In light of the evidence before me, I believe the matter has now gone 
beyond that of waiving any break costs. It now becomes a question of 
wrongdoing. From the start, your dealings with Storm Financial have been 
open to question. Your practice of using Storm Financial as a link between 
your customers and your Bank rather than dealing directly with your 
customers needs to be examined. When the loan originally took place, you 
gave a cheque to Storm Financial for the total amount of the loan. From this 
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amount, Storm Financial paid itself substantial fees before paying us the 
balance.  

Loans of this nature should be paid directly to clients so they can decide 
who gets what! I need copies of all correspondence authorizing you to do this. 
I would, therefore, appreciate your arranging to have these documents copied 
and forwarded to me at the earliest. 

As I have already mentioned in my previous correspondence, a claim has 
been lodged with the insurers for Storm International through our solicitors, 
Holman Webb for the full recovery of our losses. The legality of our original 
agreement with Storm Financial is in doubt and we are led to believe that we 
have a strong case for full recovery.  

Your attitude so far has been a recalcitrant one because, I assume, you have not 
been fully informed of all the facts. If I were you, I would now switch to “damage 
control” while there is still time. Helen and I are quite happy to tear up the mortgage 
and walk away rather than drag this matter out to its ultimate conclusion. At the 
moment the damage is confined but once ASIC, the Parliamentary Joint Committee 
on Corporations and Financial Services Committee in Canberra, and our solicitors 
get involved, the ripples will have far reaching consequences. 

I do not intend to argue any further with you on this. If you do not respond 
positively this time, we will commence action to recover our losses. 

I’ll close by reminding you of the opening paragraphs of my letter dated 16th April 
I read your comments in the article entitled “ House price storm no concern for 

BoQ” by Liam Walsh that appeared in the ‘Business’ section of THE COURIER MAIL 
on 14th April last.  

In this article you were reputed to have said, “We are 100% confident that all 
processes undertaken by our branches have been checked and follow the rules of 
the bank.” 

  Mr. Liam Walsh might like to hear our side of the story. I’m not altogether 
convinced that your shareholders or the public would though? 
[End of letter]  

The aforementioned fax sent to Mr. Liddy in the early days when many of the 
facts were still obscure already voices my concerns about the way the North Ward 
Branch of this Bank was doing business.  

We now know that what happened to us wasn’t an isolated instance or a genuine 
misunderstanding. Rather, it was part of a series of underhanded dealings that 
occurred in the North Ward Branch. The culprit there was one Mathew Buchanan 
who would have lent anyone money if he had wanted it, so long as that person was a 
Storm client. 

What you are about to read is a copy of my letter dated 29th April 2010 to 
Mr. Tony D’Aloisio – Chairman ASIC which sounds too incredible to be true. 
Unfortunately, for many of us that dealt with the North Ward Branch of the Bank of 
Queensland, it is! 

“Dear Sir: 
Re: The Bank of Queensland, North Ward – Imprudent and reckless banking 

practice. 
I have written to you in the past about the indiscretions of the CBA/CGI Bank in 

its dealings with Storm Financial and the massive financial losses that CGI/Storm’s 
customers suffered as a consequence. 

Today, I am going to focus on another bank that played a major part in over-
leveraging Storm’s clients’ assets with disastrous results. This particular Bank is the 
North Ward branch of the Bank of Queensland in Townsville.  

In my past correspondence with Mr. David Liddy – Chairman of the Bank of 
Queensland, I disputed a rate that had been applied to our housing loan when it was 
refixed because it was not the rate we requested when we discussed this matter with 
Mr. Stuart Drummond of Storm Financial. We signed blank paperwork in good faith 
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but the rate we asked for, namely the “fixed” rate as opposed to the “variable” rate 
was not applied. This very thing also happened to my sister-in-law at about the same 
time, which made me suspicious.  

I voiced my concerns to Mr. David Liddy in my correspondence (copies attached) 
because it had cost us dearly. I was fobbed off with the usual denials. Judging from 
what I have now found out about the way BOQ North Ward operated, there is a prima 
facie case against BOQ North Ward of deliberate misrepresentation.  

Falsifying paperwork, it appears, was systemic of this particular branch of the 
Bank of Queensland, which lends support to my original assertions that our wishes 
had not been followed.    

Attached, you will find seven (7) customer cases outlining instances where it can 
be argued that imprudent or reckless banking practices occurred when BOQ North 
Ward approved housing loans for customers of Storm Financial. I will use examples 
from some of these cases to illustrate why, I believe, ASIC should fully investigate 
this particular branch bank in light of its malconduct. 

Helen and I, like many of Storm’s victims, took out a house mortgage with the 
Bank of Queensland’s North Ward Branch, and a margin loan with the Macquarie 
bank. The proceeds from the house loan were used for investment purposes. Quite 
legitimate, or so it seems! However, the way BOQ North Ward and Storm operated 
this scheme was not legitimate at all. The people that were caught up in this rort 
were, like us, mostly retirees that had no reason to doubt the honesty of Storm or the 
BOQ in North Ward. Unfortunately, events were to prove that such trust was entirely 
misplaced. 

The BOQ North Ward Branch is a franchise run by owner-managers Declan 
Carnes and Matthew Buchanan. It was named top performing branch across the 
bank's Australia-wide network four years running to 2008.  

There is little doubt that the success of this Bank was in large part due to the 
volume of business it processed through its association with Storm Financial. The 
arrangement was such that this branch of the Bank of Queensland assigned its 
responsibilities and obligations “holus-bolus” over to Storm. It permitted Storm’s staff 
to complete paperwork and carry out duties on its behalf. These were tasks that 
Storm should never have been allowed to perform because by assigning such duties 
the BOQ North Ward did not fulfil its obligations to its customers. It simply did not 
exercise the duty of care expected of any banking institution by so delegating its 
responsibilities in respect of housing loans to a third party.  

The relationship that developed was one where Storm Financial was virtually 
acting as the BOQ North Ward’s agent. It must therefore follow that the BOQ North 
Ward should not only be held accountable for its own actions, but also the actions of 
Storm Financial as well. 

The attitude of the BOQ North Ward’s Mr. Mathew Buchanan is disappointing to 
say the least. This is part of a conversation one of this bank’s customer’s (Case 1) 
had with Mr. Mathew Buchanan March before last: 

Customer: “Why did you lend us so much money when you did not even check to 
see if the income was correct?” (Income and other details were totally incorrect) 

MB: “Storm forwarded us the details which you gave to them. You were 
responsible for giving correct details!” 

Customer: “You didn’t even check our liabilities. You accepted ‘no liabilities’ 
when, in fact, we did have a margin loan?” 

MB: “You did later sign a form stating that loan!” 
Customer: “Please send me a copy of that because I don’t remember signing it!” 
MB: I can’t send you anything because…” 
Encapsulated in this short exchange you have all the ingredients that led to the 

BOQ’s Storm customers being extended housing loans that their financial 
circumstances did not justify. I shall use the points raised in this conversation to 
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emphasize the BOQ North Ward’s culpability in providing housing loans to retirees 
that did not have the capacity to repay them based on their “real” incomes and age. 

(1) Customer: “Why did you lend us so much money when you did not even 
check to see if the income was correct?” (Income and other details were totally 
incorrect) MB: “Storm forwarded us the details which you gave to them. You were 
responsible for giving correct details!” 

The Bank of Queensland’s head office’s attitude is revealed in the following 
article: 

“Townsville Bulletin News - “Bank Claim in Storm Saga.”  By Tony Raggatt - June 
20th. 2009 

A besieged Bank of Queensland yesterday sought to defend its contentious 
practice of offering low-document loans to aged pensioners in the Storm Financial 
fiasco. While the bank has admitted it did not check people's incomes when lending 
millions of dollars to Storm investors it claimed yesterday that all banks followed the 
same practice of not verifying customers' income details when providing so-called 
low-doc loans. "That’s why they are low-doc loans," a spokesman said. "All the banks 
do it" 

This is a typical example of a banking organization attempting to obscure the 
facts and cover up its shortcomings.  

“Low doc loans are designed to benefit those people who have some existing 
equity or a deposit saved, and have trouble showing evidence of regular income. 
This could apply to the self-employed or casual workers. Low doc loans could also be 
made available to people with a bad credit history.” 

“…have trouble showing evidence of regular income…” This was probably true in 
the case of Storm’s customers because nearly all of them had no real income, being 
self-funded retirees.  Mathew Buchanan was well aware of this and still extended 
loans that were for a period well beyond the life span of most.  

Another factor to consider is that these customers were not aware that these 
were low doc loans. No one from that bank ever met with customers to explain this. 
For that matter, no one from that bank ever met with customers to explain anything. It 
was left completely in the hands of Storm to fill in the application forms. Storm 
obtained customers’ signatures and then doctored the application forms to ensure 
that the loan would be secured.  

It should be noted that none of the customers concerned ever received copies of 
these documents upon completion. Why not? 

One may argue that the customers were foolish to leave such matters to Storm 
but you have to understand the way Storm worked. Much of the detail required on the 
application forms could only be filled in by Storm because clients were never privy to 
the exact details of their accounts. Further, there was no reason to believe that Storm 
would act in the way it did. 

This raises an interesting point in law. If a third person completes a legal 
document on behalf of parties to a contract of this nature, the borrower as well as the 
lender must approve these details because they go to the heart of the contract. None 
of the BOQ North Ward Storm customers were ever supplied with these completed 
documents for verification and therefore they did not have an opportunity to approve 
them. 

Whether this falsifying or distortion of the information contained in the home loan 
applications was done with BOQ North Ward’s knowledge or not is immaterial. That 
branch of the BOQ did not exercise its obligatory duty of care and it failed to protect 
its customers’ rights in so doing. 

Any prudent Bank would have established the facts first-hand, and would not 
have placed itself in a position where it relied solely on a third party, who, by the way, 
was not a party to these housing loan contracts. 
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It would be true to say that the BOQ North Ward would have approved Bin Laden 
for a housing loan, if he had been a Storm Customer. The smoke coming out of his 
sandals would have been considered incidental.  

There is another factor that needs to be considered. Many of these housing loans 
were taken out/transferred over at a time when the share markets were in sharp 
decline and it was impossible to forecast what might happen next. In fact, in the 
twelve months or more, prior to Storm’s demise, all monies paid to Storm’s 
customers were from their own pockets. Dividends certainly were not paying the bills 
because the markets were falling. Yet, apparently these loans, based on projected 
dividends, were perfectly acceptable to the Bank of Queensland in North Ward. (See 
Cases 2,4 & 5 where this occurred) 

(2) Customer: “ You didn’t even check our liabilities. You accepted ‘no liabilities’ 
when, in fact, we did have a margin loan?” MB: “You did later sign a form stating that 
loan!” 

The facts suggest that this massaging of a borrower’s details was a deliberate 
ploy by Storm to avoid the type of scrutiny the individual customer’s assets and 
liabilities would have been subjected to in normal circumstances. Either Storm or the 
BOQ North Ward fudged the application forms so that the customers’ assets’ were 
inflated and major liabilities such as margin loans, omitted. I believe this was to 
satisfy the internal risk assessment system that would have existed in the BOQ 
whereby the viability of housing loans in terms of credit risk would have been 
gauged.   

It is somewhat obvious that Storm (or someone in BOQ North Ward) used 
Storm’s income projection figures when completing these applications, using 
assumed unsubstantiated dividend flows and the like. It would be interesting to 
establish exactly what these incomes were calculated on, because any projections at 
this time were definitely based on speculation. 

 In effect BOQ North Ward and Storm conspired together to over-leveraged 
customers’ assets for the purpose of gain.  The theme at the BOQ North Ward 
seemed to be, “Business at any price! When these elderly customers die off, or can 
no longer afford the payments, we’ll still have a valued asset on our books!” Shades 
of the sub-prime thinking that started the worldwide global crisis were at play here.  

BOQ North Ward left it to Storm in much the same way that we did, and then tried 
to bail itself out of trouble when the STORM turned into a cyclone. 

If you examine the details contained in the seven (7) cases attached, you will find 
a clear strategy of targeting the elderly. All were basically retirees and few had any 
real income. No other conclusion can be reached! Such conduct left BOQ North 
Ward’s customers exposed to what followed when share markets plunged.  

This methodology goes beyond imprudent banking lending practice, because it 
violates the Modified Code of Banking Practice 2004 that the BOQ adopted on 6th 
December 2004.  

We must assume that BOQ North Ward was either a willing accomplice or didn’t 
understand how the Storm financial model operated. If Mathew Buchanan had taken 
the time to find out, he would have identified the dangers inherent in a system of 
lending that left its customers vulnerable to market fluctuations.  

Frankly, I find it difficult to believe that Mathew Buchanan was unaware of how 
Storm operated because he and Storm were constantly communicating with one 
another. Further, he spent much of his time in Storm’s offices.  

Whatever, BOQ North Ward was grossly negligent in its lending practices which, I 
suspect, was driven by individuals that put the “bottom line first. Their customers’ 
interests, unfortunately, ran a very poor second. 

(3) Customer: “Please send me a copy of that because I don’t remember signing 
it!” MB: I can’t send you anything because…” 

There was a specific policy by Storm and the BOQ North Ward to keep 
customers in the dark. Customers signed blank loan applications because they 
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trusted Storm and the BOQ North Ward to do the right thing. Such documentation, 
once completed, was never passed back to North Ward’s customers for verification. 
The reason why this was never done is now apparent. The customers, most 
certainly, would have noticed that the information was incomplete or had been 
falsified. 

Some copy documentation that this branch of the BOQ has since submitted to 
customers looks suspicious. Case 4 is one where the copy loan application sent to 
the customer by the BOQ North Ward is of poor quality. It is imperative that when 
copies of the original documentation are requested, they are legible and have not 
been altered or details obliterated. Where documentation cannot be produced in its 
original condition or not at all, one must assume that it has been shredded. No bank 
mislays or destroys legal documents unless it has something to hide. 

What is apparent is that BOQ North Ward failed to apply the principles of prudent 
lending when approving housing loans for Storm clients. Even if these loans were 
classified as “low doc” loans, and this has yet to be established, a customers’ assets 
and liabilities needed to be considered, bearing in mind that all these home loans 
were linked by Storm with margin loans. A bank cannot completely obviate its 
obligations in this respect. 

If you look at just one example (Case 1) you will observe that the customer’s 
assets were inflated by $559,955 

In Case 6 an asset of $302,000 is shown that the customer cannot identify. 
The same customer’s liabilities were stated as “Nil” when a separate margin loan 

of $240,000 should have been considered. The loan document was signed on 
24/1/2007 but the margin loan was drawn on before that date - on the 19/1/2007 in 
fact. 

Margin loans were a critical factor in assessing a customer’s overall ability to 
repay housing loans because all Storms’ customers had margin loans that had to be 
repaid on a monthly basis. Their capacity to pay both loans needed to be a major 
consideration. 

In Case 2, the customer had a margin loan repayment of about $10,000 a month. 
In March of 2008, the customer’s housing loan was transferred from the ANZ Bank 
(then $210,000) to BOQ North Ward, at the same time being uplifted to $252,000. 
Repayments for such were approx $2,000 per month. Combine this with the margin 
loan and you have a combined repayment of approximately $12,000 per month. The 
customer’s income was declared on the loan application as being $8,378 per month 
when it was, in reality, $1,000 per month that was derived solely from a Canadian 
pension. The customer’s living expenses at that time were $5,000 per month.  

This customer effectively had an income of $1,000 per month to pay off a debt of 
$12,000 a month. The margin loan at that time was $1,685,617.  

Now, the Bank will argue that this customer had a CGI investment portfolio of 
$2,466,084. This is where Storm’s policy of over leveraging was so pernicious. On 
paper, the investment portfolios looked to support such borrowings. However, the 
reality was that once the total liabilities were deducted, the actual customer’s equity 
in the portfolio would have been minimal because most of the portfolio would have 
consisted of debt. 

Take our case for example. At one stage before the collapse of the share 
markets our portfolio at its highest point was $1,876,000. Impressive! Now, if we look 
at the true position when liabilities are taken into consideration, two things reveal 
themselves:  

(1) The equity in our portfolio equalled our housing loan borrowings which 
simply made the house loan an unnecessary encumbrance or risk.  

(2) It merely served to over-leverage the portfolio without any additional 
benefits.  
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The additional M/L borrowings were for Storm’s fees that were paid from the 
margin loan thereby pushing the margin loan up even further and costing customers 
in additional interest.  

The end result of all this is that our equity in the portfolio was between 10% and 
11%. Many of Storm’s customers were in the same boat but they didn’t realize it. So, 
portfolio values can be misleading if one doesn’t take into consideration the 
borrowings involved.  

The Bank of Queensland North Ward formed a relationship with Storm that was 
outside the norm. Because they worked so closely together, and the Bank relied on 
Storm to do work that the Bank was responsible for doing, that Bank should have 
made itself fully aware of the way Storm operated. If the management of this bank 
were not cognizant of all the facts, they breached their “duty of care” obligations they 
owed to their customers.  

Frankly, I believe Mr. Mathew Buchanan was blinded by the Storm hype and saw 
his association with Storm as a golden opportunity to shine. Standards were poor, 
procedures were questionable, and sloppy practices were prevalent. 

To fully understand what happened within the BOQ North Ward, one needs to 
understand the Storm mentality, as it existed then. Storm’s philosophy was simple 
enough. Borrow money, invest it in shares, plough dividends back into the portfolio, 
thus increasing its value. When it reaches certain levels, borrow more, and buy more 
shares thereby increasing the value of the portfolio, and so on and so on. This also 
enabled Storm to generate additional revenue in the way of “fees” when so doing. 
This policy is, of course, totally dependant on a market that continues to rise.  

Storm’ answer to a falling market was to procure more of its clients’ money to 
offset the falls. “Buy when the market is low!” was always the catch cry. This type of 
thinking had one fatal flaw! It needed an endless supply of money. Any gains on 
shares in good times were soon eaten up when adverse conditions were met and 
money then had to be found from elsewhere. Customers’ cash reserves became 
depleted from continually drawing on them for living expenses and the like so that 
avenue was quickly closed down. Additional borrowings eventually became the only 
solution. 

Storm increased its clients’ margin loans and sought additional borrowings by 
getting some of its clients to increase borrowings on their house loans. If the bank 
that held the mortgage wouldn’t extend the loan any further, the house loan was paid 
out by the BOQ North Ward who then took over the mortgage.  

The customer became worse off because (1) the borrowings included Storm’s 
fees and (2) it also increased the leveraging of the clients’ assets. The debts simply 
compounded because no real money was being made by doing this. (See Cases 2,4 
& 5 where this occurred) 

In a prolonged market fall, the point of recovery disappeared to the point where it 
could never fully recover. Storm’s clients were left owing enormous debts with no 
means of repaying them. In the final wash up Storm’s financial model had passed the 
point when it remained a viable proposition. It had effectively evolved into a Ponsi 
scheme because it was feeding on itself.  It was just a question of time before it all 
imploded. 

Now, any half-way decent prudent banker should have seen through such a 
scheme by examining the degree of debt each Storm customer was exposed to when 
these housing loans were requested. It seems, however, that the management of the 
BOQ North Ward’s focus was elsewhere.   

This wasn’t just a question of Storm’s customers being over-leveraged by the 
BOQ North Ward. The disturbing part was that by operating in this way, the over-
leveraging was being disguised by making the housing loans appear to be 
acceptable credit risks. If the BOQ North Ward were not directly involved in this, that 
Branch gave tacit approval by not ensuring that the details on these loan applications 
were correct.   
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This is just one example of the reckless way BOQ North Ward went about 
extending housing loans to Storm clients when the circumstances of these 
customers, and the state of the markets at the time demanded that such loans were 
not justified. 

To summarise, the Bank of Queensland, North Ward 
 did not exercise prudent banking principles when extending housing loans. 
 used Storm in an agency capacity thereby assigning its obligations. 
 failed to supply copies of completed loan applications to its customers. 
 did not meet with its housing loan customers face to face to verify facts. 
 did not use due prudence when extending house loans to retirees 
 did not verify the total liabilities of its Storm customers. 
 did not ensure that assets were as stated 
 did not check that customers’ incomes were sufficient to meet the repayments 

of loans extended 
By copy of this letter, I am sending the attached cases that have served for this 

exercise to Mr. David Liddy. I think we will all agree that these people have suffered 
enough! I suggest therefore that Mr. Liddy contact these clients immediately and offer 
an apology for the disgraceful behaviour of BOQ North Ward. He should also be 
talking to them about compensation before the matter is taken out of his hands. 

In conclusion, the BOQ North Ward was a rogue Bank that operated outside its 
own banking code of conduct and breached a number of statutory acts. The victims 
of such conduct were the same poor unfortunates that placed their trust in Storm 
and, as a consequence, took out a house mortgage with the BOQ North Ward. The 
management of this branch, it appears, were just as deceitful as the management of 
Storm! 

In our society today, there is a tendency to blame the victims, “They should have 
known better! They were too greedy!” The fact of the matter is that the blame should 
rest where it rightfully belongs, and that is with the people that created the conditions 
whereby this was allowed to happen.  

Certainly, Storm Financial is culpable for involving its clients in a “one-fit” 
investment scheme that was based on a policy of over-leveraging. However, the 
Banks allied with Storm were just as blameworthy. They provided the means 
whereby Storm was able to operate in the way it did. The parallels between the CBA 
and the BOQ North Ward in their dealings with Storm are there for all to see.  

We, the victims of a financial system that was poorly regulated, demand that 
banks such as the CBA, the Bank of Queensland and the Macquarie Bank be made 
to pay compensation to their victims for the losses they by their association with 
Storm have caused.  

These Banks chose to align themselves with Storm Financial for monetary gain, 
exposing their customers to a policy of over-leveraging beyond any degree of 
acceptable risk when so doing. Banks have an obligation to safeguard their 
customers’ assets and these banks failed completely to meet that obligation. [End of 
letter] 

Am I being too harsh? Judge for yourself! 
A ’60 Minutes’ program was aired on 4th June 2010 and I have downloaded 

the following from that program’s website: 
“BOQ docs show problems with Storm loans.” by Ellen Fanning 
It's amazing they got away with it for so long. Bankers bending the rules, ignoring 

the risks and making a motza in the process.  
Here in Australia we like to think we avoided the worst of the Global Financial 

Crisis.  
But we had our share of rogues in this country too and the misery they've inflicted 

on hundreds of Aussie battlers is as cruel as anything perpetrated by Wall Street.  
It all started when the Bank of Queensland got into bed with a reckless outfit 

called Storm Financial.   
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It was a time of easy money, dodgy loans and monumental greed. And presiding 
over it all was a fast-talking CEO who won't admit his bank was wrong 

60 Minutes has uncovered a paper trail inside the Bank of Queensland that 
suggests the Bank had reason to suspect 18 months ago that it had a rogue branch 
in its network, writing dodgy loans to clients of the disgraced financial planning firm 
Storm Financial. 

The program broadcast emails from Bank of Queensland executives and a key 
internal Bank of Queensland report, outlining significant problems with mortgages 
made to Storm customers by a small suburban branch based in Townsville. 

The documents were exhibits in a recent Federal court case in Brisbane involving 
Storm Financial. 

The North Ward Branch provided mortgages to about 260 Storm clients, which 
represented the bulk of BOQ's Storm-related lending. The loans were worth at least 
$110 million, according to the Bank's own internal report. 

The same damning report, a credit risk review produced in draft form in January 
of 2009, warns "it could be construed" the loan applications for Storm clients might 
have been "manipulated to achieve approval" and "should this prove to be the case" 
these loans might have to be "set aside". 

When the draft report was received by a senior executive at the bank, it was 
terminated and no final report was prepared. 

Five months later, on 25 June, 2009, the Bank made a statement to the 
Australian Stock Exchange saying, "Based on the Bank's knowledge and enquiries to 
date: There is no evidence of improper or dishonest practices or conduct by the Bank 
in connection with Storm clients." In evidence to a Joint Federal Parliamentary 
Committee last September, Mr Liddy stated, "If there was wrongdoing in the [North 
Ward] branch and we had identified wrongdoing, we would take action." 

Storm Financial's "one size fits all" financial advice saw clients mortgage their 
homes, then take out massive investment loans, so called "margin loans" and invest 
the total amount, plus all their available savings, in the share market. It all hinged on 
Storm finding banks willing to lend its clients the money. 

60 Minutes has learned that on at least one occasion, the Bank of Queensland 
was willing to lend to Storm clients, who had been refused further finance by another 
bank. 

64 year old Jan Campbell of Logan City, south of Brisbane, and her husband 
Alan had a Westpac mortgage of $280,000 and a margin loan of $1,453,000 with 
Colonial Geared Investments. In July 2008, Storm proposed they increase their 
mortgage by $88,000 but Westpac refused to lend them any more money. 

60 Minutes had a former, senior independent banker review the Campbell's 
financial data. He concluded that at the time of their Bank of Queensland loan 
application for $368,000 (which refinanced the Westpac loan and increased the total 
amount of the mortgage), the Campbells could rely on a conservative income from 
their investment portfolio of about $90,000 per year. However, the interest costs on 
their margin loan for the previous financial year had amounted to more than 
$160,000, even before they paid their existing mortgage or drew down funds to cover 
their living expenses. On that basis, he concluded they could not afford to continue 
repaying the loans they had. 

A similar analysis shows disabled Vietnam veteran Steve Reynolds of Townsville, 
could rely on a conservative income from his investments and a small pension of 
about $74,000 but the interest costs on his various loans totalled at least $90,000 per 
year. 

The customers maintain they did not fill out the loan applications and that Storm 
Financial supplied all their financial details to the North Ward branch. The Bank of 
Queensland has admitted North Ward branch breached the Bank's own lending 
policy by failing to interview the individual borrowers. However, they say they relied 
on data from Storm Financial. 
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For these clients, the mystery has been how they got loans which they could not 
afford to repay. 

60 Minutes showed Mr Reynolds copies of an email, sent in December 2008, to 
Mr Bruce Auty, Bank of Queensland's Group Executive, Group Risk, which throws 
some light on that matter. 

The email was sent on 17 December 2008, the day the Townsville 
Bulletin published an article about Mr Reynolds, Storm and his Bank of Queensland 
loans. The email noted, "Just a heads up on the press article in today's press 
clippings that has finally put BOQ and Storm Financial in the ‘same sentence'. The 
email's author, Lindsay Johnston, the Bank's Head of Risk Assessment, referred to 
Mr Reynold's loan and wrote, "Basically none of the info provided and input on the 
applicant is accurate... I would suggest that things may unravel at a rate of knots 
from this point on." 

Later, on January 15, 2009, Mr Auty wrote an email to several colleagues, 
stating, "Sooner or later we will receive some hard questions about Storm, our 
relationship and affected customers. While from what we have seen to date our 
position is defensible, there remain some gaps." He went on to propose that an 
independent reviewer "prepare a report in relation to the processes that saw 
Reynolds (The Vietnam Vet mentioned by SMH [Sydney Morning Herald]) receive a 
loan, whether our processes were followed ... and any remedial action we may need 
to undertake in relation to customers." 

Later he wrote to colleagues that the purpose of the review was "firstly potentially 
being able to selectively use outcomes for external (press) purposes and secondly, 
whether our process has been followed..." 

On 20 January 2009, five days after Mr Auty first raised the possibility of holding 
an independent review, a meeting of the Executive Committee of the bank decided 
against going ahead with such a review, in favour of an internal credit risk review. 

Prepared by Jeff O'Sullivan, senior manager, Credit Risk Review, that report 
identified exactly how such high risk loans had been approved in the first place. 

He noted that among the sample mortgages he reviewed, the North Ward branch 
had, in many instances, not included Storm client's margin loans as a liability when 
calculating whether they could afford more debt. His report notes, "On many referred 
loans a standard comment ‘no other debts held other than for example credit card 
etc' despite knowledge of an existing margin loan." 

In the Campbell's case, the report noted "income confirmation is based upon a 
printout of Colonial Geared Investments", which indicated that they had a margin 
loan of $1.453 million. The report concluded "we should have investigated amounts 
borrowed and included in servicing." 

In the case of Mr Reynolds, the report noted that a print out of Macquarie Margin 
loan showed a debt of $724,000 however there was "no allowance in servicing for 
this debt". The report further notes that when applying for an earlier loan, in August 
2006, the bank had on file a rate notice dated August 2004 which indicated a pension 
discount for Mr Reynolds, "so the $100K income claimed in the application is 
obviously not true." 

In other files reviewed, the report noted over and over again that Storm had sent 
the North Ward an initial letter detailing margin loans but that these amounts were 
"not disclosed" in the Bank's computer system or the loan applications. In one case, 
the report noted that an initial letter from Storm had indicated a margin loan balance 
of $1,318,402 but that North Ward's co-owner manager "Mr [Matthew] Buchanan had 
stated in comments recommending approval ‘No other debts held other than credit 
card facility.'" 

Had such margin loan amounts been included in the Bank's serviceability 
calculations, it's highly unlikely the loans would have been granted. 

Furthermore, internal bank emails, seen by 60 Minutes, reveal that had the 
margin loan amounts been entered into the Bank's computer system by staff at the 
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North Ward branch, the loans would have been referred to one of the Bank's twenty 
Risk Assessment managers for review. The effect of leaving the loans out of the 
Bank's computer system was that some loans were automatically approved, without 
further review by the Risk Assessment division. 

In addition, the report noted that North Ward branch had accepted photocopies of 
disbursement authorities from clients on Storm letterhead. Best banking practice is 
that photocopies are not accepted because they are too hard to authenticate. The 
report included an example of one couple who took a $1.168 million dollar Bank of 
Queensland mortgage. Their disbursement authority authorised the payment of 
$280,919 directly to Storm in what appeared to be a commission payment. This 
represents 24% of the loan amount. 

It was a draft copy of this report, sent to Mr Auty in late January 2009, which 
came to the damning conclusion that the loans might have to be "set aside." Mr 
O'Sullivan wrote, "it is noted from review of some of the loan files that it could be 
construed that income and ongoing commitments may have been manipulated to 
achieve approval. Should this prove to be the case, then these loans could be set 
aside." 

The draft report was terminated. It is not known whether a copy of the draft report 
was ever shown to the Bank of Queensland Board, including Board member Bill 
Kelty, who is the chair of the Bank's Corporate Governance Committee. 

Under the Bank of Queensland's franchise structure, the owner managers of the 
North Ward branch took a cut of the profit from the loans they wrote. Matthew 
Buchanan, who appears to have handled a large proportion of the Storm lending, told 
the Federal Court last year he estimated that in the 2008 financial year he made 
$350,000. A report in the Australian Financial Review indicates that his co-owner 
manager Declan Carnes has amassed an investment and property portfolio of $10 
million. Mr Liddy has estimated that the Storm lending contributed to about 10 
percent of North Ward's business between 2004 and 2008. Mr Buchanan and Mr 
Carnes declined to be interviewed by 60 Minutes. 

Mr Liddy personally named North Ward, the best branch in the BOQ network and 
at the "top of the BOQ totem pole" in 2005, 2006 and 2008, despite credit risk 
reviews as early as 2006 revealing problems with their some of their loans. In one 
email, a BOQ executive Alan Butler wrote on 17 December 2008, "I have conducted 
a number of credit risk reviews of North Ward's business over the years and have 
previously questioned the integrity of the data on the files." Mr Butler noted that these 
credit risk reviews had been conducted in late 2006/early 2007 and another in 
February 2008. 

In subsequent evidence to the Federal Court in October last year, as part of a 
hearing into the collapse of Storm, Mr Butler said that in addition to these two formal 
reviews of the North Ward branch, there were two or three informal reviews initiated 
to "clarify some rumours that were going round the bank." 

Mr Butler said that, in the months following the initial 2006 credit risk review, 
action should have been taken by the BOQ's area manager and state manager to 
ensure the problem areas were fixed. But he said there was a recurrence of the 
same sort of problems identified in the 2008 credit risk review. 

When asked whether, once such problems were identified, branch managers 
would usually put in place procedures to prevent them from recurring, he replied, "in 
some cases they would; in others not so." He said the Bank had procedures to deal 
with a branch manager who was a recidivist non-complier but to his knowledge no 
such procedures were ever initiated in relation to the North Ward branch. 

Mr Butler, whose title at the bank was Head of Portfolio Management and 
Financial Crimes, resigned from the Bank in the same week the 2009 Credit Risk 
Review was terminated. 
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Mr Liddy refused to be interviewed by 60 Minutes on the basis that the Bank is 
subject to an ongoing investigation by ASIC and litigation commenced by two former 
clients of Storm. 

The Commonwealth Bank has admitted it did the wrong thing by its Storm 
customers and depending on individual circumstances will offer such clients cash 
compensation or concessions, like reduced loan balances, and in some cases 
permanent tenancy arrangements. 

In contrast, the Bank of Queensland has insisted customers like Mr Reynolds and 
the Campbells repay their loans. The Bank of Queensland has granted some 
customers a "repayment holiday". However, according to the customers, the interest 
on their loan continues to accrue during these times leaving them further in debt. 
While customers interviewed by 60 Minutes insist they will not be able to resume 
mortgage repayments when this "repayment holiday" period is over, Mr Liddy has 
stated publicly that in cases of genuine hardship, the Bank will not force its 
customers to sell their homes to repay their mortgages. It is not clear how this will be 
possible. 

The BOQ has also stated that it is offering some customers a reduced rate of 
interest or an extended repayment period. 

When approached for comment by the program at the Bank's headquarters in 
Brisbane, Mr Liddy said repeatedly, "We have been dealing with each of our 
customers independently and that's what we've said right along." He went on to say, 
"We are satisfied with the way the bank is handling [customers]." When it was 
pointed out that many customers were not satisfied with the Bank's approach, Mr 
Liddy said, "I think you'll find that some of them very much are." 

Mrs Campbell is not one of Mr Liddy's satisfied customers. Last September, she 
gave up hope that the Bank of Queensland would do the right thing. Faced with a 
massive monthly mortgage repayment, she and husband Alan, sold up their family 
home, paid out their loan and in a tragic twist are now renting the property back from 
the new owners. 

Mrs Campbell has returned to the job from which she retired two years ago, to 
begin saving anew for the couple's eventual retirement. [End of article] 

A reply was quickly forthcoming from the Bank of Queensland. 
Statement from BOQ Chairman, Neil Summerson, 6th June 2010 
“I would like to take this opportunity to set the record straight regarding tonight’s 

60 Minutes story regarding BOQ and Storm Financial. 
First and foremost, let me make one thing clear - we genuinely feel for those who 

were affected by the collapse of Storm Financial and have been working directly with 
many impacted customers, one on one. Regarding tonight's story, BOQ has been in 
discussions with 60 Minutes regarding their story for some time and, based on these 
discussions it became evident that the story would focus largely on the Bank’s 
dealings with Storm Financial.  

We have been made aware that a law firm acting for Storm clients against the 
Bank in two current legal actions has allegedly been communicating with 
representatives of 60 Minutes and contacting Storm customers with a view to putting 
them forward in the program’s story. 

That law firm has pursued an aggressive media strategy against the Bank for the 
past 12 months with commentary in various media forms for its own purposes, in an 
endeavour to exert pressure on the Bank. 

We do not believe it is appropriate to be involved in a story that is potentially 
being contributed to by a legal firm acting for clients in current litigation with the Bank. 

In addition, we do not believe that it would be considered appropriate by either 
our regulators, or the courts overseeing the current litigation, for the Bank to be 
providing public comment regarding these issues, until these proceedings are 
completed, and so we felt we had no choice but to decline 60 Minutes’ request for 
interviews at this time. 
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As David Liddy outlined in a letter to the 60 Minutes Executive Producer, our 
hands are effectively tied on any issue that touches or may be relevant to current 
legal actions and regulatory investigations. 

However, 60 Minutes decided to push ahead with the story regardless of the 
constraints the Bank is bound by. 

Then they went further; they attacked the integrity of our people and of our CEO, 
David Liddy. 

The fact that a journalist, whose response to our polite and well-reasoned decline 
to a pre-recorded interview request was to hide out and ambush David Liddy, and our 
people, at their homes and offices in a most aggressive manner, and who drew 
information from a law firm currently taking action against the Bank to pull together 
her story, would attack the integrity of a highly regarded and widely respected CEO 
and Managing Director with more than 40 years’ banking experience is not without 
irony.  

David Liddy is one of the most ethical and straight-talking business leaders in our 
country today.  His commitment to our Bank, our customers, our employees and our 
shareholders is without question. 

As Chairman of this Bank, and on behalf of Managing Director David Liddy, and 
our BOQ Owner-Managers and employees, I simply won’t stand for this kind of 
attack.  The public deserves more than this level of one-sided tabloid journalism. 

In fact, BOQ did provide as much information to 60 Minutes as we were able, 
given the constraints outlined above but they chose not to provide both sides of this 
story. 

So here are the facts: 
The story questioned the way we calculate how much people can borrow.  

Without getting in to the complex detail of how various loan serviceability figures are 
arrived at, let me make one thing clear.  We would never settle a loan unless the 
customer had signed the loan contract.  And we would never settle a loan that we 
thought a customer couldn’t service.  It simply isn’t good business sense. 

The story implied that our North Ward branch was "loan central" for Storm 
Financial customers.  This is hardly the case, given we understand BOQ wrote only a 
very small proportion of home equity loans for Storm Financial customers (and zero 
margin loans). 

The story made claims around the fact that we have not lived up to our promises 
to our customers. I couldn’t disagree more.  Not only do we live up to the promises to 
our customers, we usually exceed them.  We deal with our customers in the manner 
that suits them – if this means through Internet Banking, phone banking, mobile 
phone banking or through the branches, we’re happy to deal with customers however 
it suits them, not us.  And if a customer instructs us, in writing, to deal directly with 
their authorised and licensed financial planner, or with their accountant, we will 
honour their wishes.  It’s about convenience for customers.  Nothing more sinister 
than that. 

The story implied that we dealt on the margins of truth.  That we covered up 
information that didn’t reflect well on us, and raised concerns about our processes. 

This is an easy allegation for the program to make, as they know Mr Liddy is 
severely constrained as to what he can say in reply due to current legal restrictions. It 
is always easy to make a point when someone else has the veil of silence put over 
them. 

What I will say is our banking processes and operations are of a similar nature to 
most of the banks in this country.  While we are not perfect, and we are not always 
going to get everything right 100% of the time, like most organizations we focus on 
constant improvement and make changes where needed. 

In tonight’s program, it was suggested that the Bank bent and broke its own rules 
and loaned money to people who would not have qualified for a loan. This allegation 
is untrue. At all times, the Bank had in place appropriate policies for assessing 
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customers’ incomes and capacity to repay their borrowings. For the most part, those 
policies were the same policies that were applied for all home equity loan borrowers. 
If a Storm client was not capable of repaying a loan, the Bank would not have loaned 
him or her money. It’s as simple as that. 

We are never going to be Australia’s biggest bank.  To be honest, we don’t want 
to be.  Australia has enough big banks, we simply want to offer customers an 
alternative, a bank that does things differently and puts the customer first.  And we 
have a unique model that helps us deliver on that promise.   

Whilst our model may be unique, we are still at the core a Bank.  And as such, 
this means we are governed by the same level of regulation that all of our larger 
competitors face.  We are an integral part of one of the most stable banking systems 
in the world. 

I would reassure all of our stakeholders that we have and will continue to act only 
in the best interest of our customers, as without them, BOQ does not exist. 

Over the past 12 months we have been quietly going about our business, 
assisting customers who need help, without feeling the need to talk about it in the 
press every five minutes.  

It has been implied that because we are not following in the same footsteps of 
one of our larger peers in relation to Storm Financial, we are not helping our 
customers.  This is simply untrue.  We genuinely feel for those who were affected, 
both directly and indirectly, by the Global Financial Crisis and will continue to work 
directly with any BOQ customers who are experiencing financial hardship as a result 
of the GFC, or as a result of the collapse of Storm.  In fact, we have written to all 
Storm affected customers asking them to contact the bank if they are experiencing 
hardship. We have already provided relief to many BOQ and Storm customers and 
as we have said a number of times, we are committed to keeping Storm affected 
customers in their homes by working with them on a one-on-one basis to find the 
best solution for them.  

We have been compared with larger banking organisations whose involvement 
with Storm was different to our own in many ways.  Let me reiterate – we did not 
provide margin lending, and we provided quotes, along with a variety of banks, for 
predominantly home equity loans. Each home equity loan we wrote was valued by an 
independent valuer. We did not have a formal relationship with Storm Financial, and 
did not receive or pay commissions to them. We were not a corporate banker to 
Storm.  And we did not provide financial advice to customers as to where they should 
invest their money – in fact, under our banking license we are not permitted to do so. 
We made loans in good faith, and they were accepted by customers in good faith. 

We have come under public attack from parties with their own agendas and 
vested interests, but we haven’t taken the bait.  Because that’s not how we operate.  
We simply get on with the business of offering excellent service to our customers, 
great value to our shareholders, being a fun and rewarding place for our staff to work 
and providing competition to the big banks. [End of response] 

Hmm! What do you think? If this is the BOQ’s idea of “offering excellent service to 
our customers” I think it’s time to think about banking elsewhere! 

 
 

THE MACQUARIE BANK 
 

I sent the following letter and the report that follows to Mr. Tony D’Aloisio – 
Chairman ASIC – Australian Securities & Investment Commission on 27th June 
2010 
Dear Sir: 

Storm Financial and the Macquarie Bank – “Guilty as charged!” 
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Enclosed, you will find a report I have compiled on the Macquarie Bank. This 
completes a series of correspondence I have addressed to you covering the three 
banks primarily involved with Storm Financial; namely, the Macquarie Bank, the CBA 
and the Bank of Queensland.  

In my opinion, these three banks have one thing in common with each other 
aside from their association with Storm Financial. They are all morally bankrupt. 

It seems to us, the people that have suffered these financial losses, that ASIC 
has centred its investigations on Storm Financial. In so doing, ASIC seem to have 
downplayed the part others, most notably the CBA, the Macquarie Bank and the 
Bank of Queensland, played in this financial disaster. Frankly, we, the victims of 
Storm Financial and these banks, are at a lost to understand why you are negotiating 
with some of the main perpetrators when you should be prosecuting them instead?  

We, who placed our trust in Storm Financial and these banks, are now beginning 
to doubt the political will of our Government and your Office to fully pursue all the 
guilty parties and bring them to justice. What else are we to believe when we now 
hear that ASIC is opening discussions with these banking institutions to see if a 
commercial solution can be reached? It further reinforces the public perception that 
the banks in this country operate above the law. 

We do appreciate that the executives of Storm Financial and that company’s 
handling of investors’ portfolios needed thoroughly investigating with a view to laying 
charges. We can’t understand, however, why the same degree of scrutiny has not 
been applied from the start to the banks that operated in unison with Storm Financial. 
It seems that it takes a media program such as “60 Minutes” to identify the 
shortcomings of a particular bank for anything to be done. Suddenly, the 
Parliamentary Committee wants to re-examine the statements made by the 
executives of the Bank of Queensland because that Bank may have been less than 
forthright!  What about the P J-C reassessing the statements made by the CBA and 
the Macquarie Bank while they are at it. Their executives also have been less than 
forthright when appearing before the P J-C. 

The people that have been fleeced of their money by Storm Financial and the 
rogue banks are rapidly coming to the conclusion that ASIC and this Government in 
seeking justice have been selective. Certainly, the lack of concerted action against 
these banks to date seems to suggest that where the CBA, the Macquarie Bank, and 
the Bank of Queensland are concerned, a “softy, softly” approach has been adopted.  

We must now ask you to reconfirm to us what the role of ASIC is, and what it is 
mandated to do in law? The ASIC website seems clear enough: 

“WHAT WE DO 
The Australian Securities and Investments Commission Act 2001 requires us to: 

 maintain, facilitate and improve the performance of the financial 
system and entities in it 

 promote confident and informed participation by investors and 
consumers in the financial system 

 administer the law effectively and with minimal procedural 
requirements 

 enforce and give effect to the law 
 receive, process and store, efficiently and quickly, information that is 

given to us 
 make information about companies and other bodies available to the 

public as soon as practicable.” 
We draw your attention to the part that states, “enforce and gives effect to the 

law” Does it not therefore follow that ASIC is duty-bound to prosecute those that do 
not comply with statutory law! Why, therefore, does it now appear that there is a grey 
area in this regard? 

Where any institution transgresses, and the banks clearly have, ASIC under its 
charter must surely bring those institutions to task. I see nothing anywhere that 
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suggests that the banking institutions in this country are immune from this! Further, I 
know of no law that states that the Government of this country should shield such 
banks when wrongdoings have occurred.  

“WHO WE REGULATE 
 We regulate Australian companies, financial markets, financial services 

organizations and professionals who deal and advise in investments, 
superannuation, insurance, deposit taking and credit. 

 As the corporate regulator, we are responsible for ensuring that company 
directors and officers carry out their duties honestly, diligently and in the 
best interests of their company. 

 As the markets regulator, we assess how effectively authorised financial 
markets are complying with their legal obligations to operate fair, orderly 
and transparent markets. We also advise the Minister about authorising 
new markets. 

 As the financial services regulator, we license and monitor financial 
services businesses to ensure that they operate efficiently, honestly and 
fairly. These businesses typically deal in superannuation, managed funds, 
shares and company securities, derivatives, and insurance.” 

We draw your attention to the statement, “As the corporate regulator, we are 
responsible for ensuring that company directors and officers carry out their duties 
honestly, diligently and in the best interests of their company.” The officers of these 
banks have not carried out their duties diligently, and they have not complied with 
their banks’ own banking codes of conduct. They have also sought to deceive 
members of the Parliamentary Joint-Committee. What more do they have to do in 
order to be examined thoroughly? 

“PROTECTING CONSUMERS AND INVESTORS 
We have powers to protect consumers against misleading or deceptive and 

unconscionable conduct affecting all financial products and including credit. 
We draw your attention to this clause in particular because, “misleading or 

deceptive and unconscionable conduct affecting all financial products and including 
credit” is exactly the type of behaviour that the banks have embraced in their 
dealings with their Storm Financial customers. 

In light of ASIC’s responsibilities to protect consumers, we feel that your 
investigations from the start should have been twofold: (1) Storm Financial and its 
way of operating and, (2) the conduct of the banks that worked in unison with that 
company. To leave the banks until last when they should have been given “high 
priority” has caused needless delays. This has only prolonged the misery of 
thousands of elderly people who suffered the loss of their lifesavings due to the 
complicity of Storm Financial and the banks. We, ourselves, spent less time in Storm 
Financial than we have waiting around for your Office to act decisively?  

We must now ask, “What more do you need? What more proof do you want? 
What more evidence do you feel it is necessary to find before you act against the 
banks. What issues are still unclear?  How many more statutory Acts are these 
banks required to breach before your Office takes action? If ASIC cannot, with all the 
evidence now to hand and the resources it has available, establish a case against 
the banks, it will have failed abysmally in its role of protecting consumers. 

Eighteen months is long enough in normal circumstances! For us, it’s a lifetime. 
Bring these banks to justice and force them to repay what they have stolen from us. If 
your office does not act as it should when so much wrongdoing is self-evident, 
ASIC’s relevance will be seriously in question, for it will have lost all credibility in our 
eyes.  

If ASIC cannot protect the ordinary people of Australia from those predators in 
the financial market place that prey on people’s trust, and they include some of the 
principal banking institutions in this country, then ASIC needs to be replaced with a 
government body that can. 
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If the Government of this country lacks the political will to protect the elderly in 
this country that have been victimised by these banks, they no longer deserve to 
govern.” [End of letter] 

I sent the following report with this letter: 
THE MACQUARIE BANK REPORT 
Foreword 
In past correspondence, I have highlighted for you the issues involved and the 

areas in which the CBA and the Bank of Queensland in their dealings with Storm 
Financial acted in ways unbecoming of that expected of reputable banking 
institutions in this country. 

I have now turned my attention to the Macquarie Bank who also played a major 
part in bankrupting thousands of investors, many of them self-funded retirees, 
because they placed their trust in that Bank and lost their life savings by so doing. 

It is true that I have already complained to your organization in the past about this 
particular bank. However, in light of recent developments, the “Goodridge v 
Macquarie Bank” case for one, I believe it is now beneficial to reiterate on past 
matters and comment on the position taken by the Macquarie Bank in their response 
to my many complaints.  

In this report, I will cover a number of issues that, I believe, should enable you to 
gauge the depth of this bank’s involvement, and why, we, the investors that used this 
Bank believe that it must figure prominently in your investigations. 

The conduct of this bank mirrors that of the Bank of Queensland and the CBA. 
These three banks, in particular, contributed in large part to the losses incurred by 
Storm Financial’s customers when that organization collapsed. The banks close 
relationship with Storm Financial and their strategies when acting in conjunction with 
Storm Financial have now become all too apparent.  

They employed a policy in conjunction with Storm of channelling Storm business 
through their banks at the expense of their customers’ interests. When so doing, they 
adopted reckless lending practices, engaged in behaviour that violated their own 
banking codes of conduct, and were not acting in accord with various Acts laid down 
to protect consumers. Further, these banks subjugated their customers’ contractual 
rights, betrayed their “duty of care” responsibilities, and overlooked their obligations 
as bankers. The fact that all three banks have since down-played their various roles 
in this financial disaster, does them no credit whatsoever. 

The Macquarie Bank in particular has kept a low profile to date, waiting for the 
dust to settle, no doubt, but their part in this affair must never be underestimated. 
They are as guilty as the CBA and the Bank of Queensland, and they should be 
taken to task in like manner. 

1. THE FINANCIAL CLIMATE IN LATE 2008 
In order to understand what occurred back in late 2008, people need to 

understand what led up to the demise of Storm Financial and the financial losses that 
thousands of its  clients incurred. There is a perception by many that adverse 
conditions in the share markets led to the downfall of Storm Financial and resulted in 
thousands of Storm’s clients losing their life-savings. Certainly, the collapse of the 
share markets was a contributing factor, but the seeds of this financial disaster were 
sown well before by Storm Financial and the banks involved. 

To have an understanding of the circumstances that existed in late 2008 and the 
events that took place which culminated in the demise of Storm Financial and the 
subsequent loss of thousands of Storm investors’ assets, we need to examine the 
events leading up to the global financial meltdown. It would be fair to say that the 
stock market crash in October 2008 was somewhat predictable because the signs 
had been there for some time. In fact, it started to become apparent back in 2007 
that the market was heading for a fall. 

“The global financial crisis started with the collapse of the credit market in the 
USA. During the years preceding the credit market collapse, the sub-prime mortgage 
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industry thrived.  Individuals with poor credit were given access to loans they really 
couldn't afford. As long as home prices were on the rise, these poor lending practices 
were simply ignored. Banks and other lending institutions could afford to extend 
loans to individuals that were poor risks as long as the homeowner's equity in their 
house outpaced their debt.  They worked on the premise that if any borrower failed 
to pay back his loan, they could always foreclose on his home because it was an 
asset with increasing value 

The credit market's problems really started when housing prices started to fall in 
2007.  This led to the lenders being owed more than the homes were worth.  
Mortgage defaults started to rise, the national economy in the USA started to falter, 
and fear crept into the credit markets.  Despite the efforts of the Federal Reserve in 
the USA, the destabilization of the credit market quickly spread to the national 
financial system.  Lenders began to fear borrowers could no longer repay their loans 

Bear Stearns in the States was the first investment bank to fall victim to this fear.  
Investors, as well as other financial institutions, began to worry that money borrowed 
by Bear Stearns would not be repaid and began pulling money back. 

On March 13, 2008, Bear Stearns advised the Federal Reserve that its liquidity 
position had deteriorated and that it would file for bankruptcy unless alternative 
sources of funds were made available.  Two days later, Bear Stearns agreed to 
merge with JP Morgan Chase in a deal that wiped out 90% of Bear Stearns' market 
value. 

By the year 2008, the Federal National Mortgage Association (FNMA or Fannie 
Mae) and the Federal Home Loan Mortgage Corporation (FHLMC or Freddie Mac) 
either owned or guaranteed nearly $6 trillion in mortgage loans.  With a mortgage 
crisis brewing in the United States, these two corporations quickly began showing 
signs of financial distress. 

On September 7, 2008, the governing authority over these two agencies - the 
Federal Housing Finance Agency, or FHFA, placed both Fannie Mae and Freddie 
Mac under their wing.  In addition, the U.S. Treasury department began supplying 
funds to help stabilize these companies, raising the national debt ceiling by $800 
billion in the process. Financial instability in the USA economy was beginning to grow 

On September 14, 2008, the Bank of America agreed to acquire Merrill Lynch for 
$50 billion as a second wave of volatility began in the financial community.  And on 
September 15, 2008, concerns over the ability of financial institutions to cover their 
exposure in both the sub-prime loan market as well as credit default swaps led to 
further market instability.  That same day, Lehman Brothers filed for bankruptcy 

On September 16, 2008, American International Group fell victim to a liquidity 
crisis as AIG's shares lost 95% of their value and the company reported a $13.2 
billion loss in just the first six months of the year.  By September 22, 2008, AIG was 
removed from the DJIA. 

Although the share market arguably started to crash on October 1, 2008, the 
Black Week began on October 6th and lasted five trading sessions.  During that 
week, the Dow Jones Industrial Average would fall 1,874 points or 18.1%.  In that 
same week, the S&P 500 fell more than 20%.” 

One has to question in light of the market indicators and the need for caution, 
why Storm Financial and the banks embarked on such a reckless policy of over-
leveraging their customers’ during such a time knowing the risks involved? It was 
certainly orchestrated by Storm financial, but the CBA, the Bank of Queensland, and 
the Macquarie Bank were willing participants in this venture.  

Did the banks and Storm in light of the market conditions existing at the time seek 
to insulate their customers? Not a bit of it! Instead, they continued to extend loans, 
double gearing their customers in many cases, without having the necessary 
safeguards in place to protect their customers’ assets. When the markets finally 
plunged, Storm’s investors were dragged down as well. The banks that had assisted 
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most ably in placing their Storm customers in a precarious financial position jumped 
ship and let their Storm customers drown.  

This wasn’t simply a case of thousands of Storm investors taking undue risks, 
which caught up with them when the share market crashed. Rather, it was the result 
of banks entering into covert financial arrangements with Storm Financial for mutual 
gain, and by so doing, placing their customers’ assets in harm’s way.  

Was it all Storm Financial’s fault, as the banks would have us believe? Only a 
fool or a banker would draw this conclusion. The truth of the matter that all parties 
were equally culpable and they all must therefore share the blame. 

In the following pages, I will demonstrate that the Macquarie Bank was one of the 
prime instigators and must therefore qualify as one of the prime suspects in your 
investigations. I will also include case studies that will identify trends and give further 
weight to my allegations against the Macquarie Bank. 

2. THE APPEARANCE OF THE EXECUTIVES OF MACQUARIE BANK 
BEFORE THE PARLIAMENTARY JOINT COMMITTEE 

P-JC HEARING - Wednesday, 28 October 2009 
SHEPPARD, Mr Wallace Richard, Managing Director and Chief Executive 

Officer, Macquarie Bank Limited 
van der WESTHUYZEN, Mr Peter, Executive Director, Division Head, Macquarie 

Investment Lending, Macquarie Bank Limited 
Extracts from this hearing together with my responses 
“Mr Sheppard—Macquarie was a provider of marginal lending products to clients 

of Storm Financial, and we also provided Storm Financial with a $10 million corporate 
debt facility. That was made available in November 2006. Storm later requested to 
repay that facility in full, and that loan was discharged at the end of October 2008.  

At the end of October 2008, Macquarie had approximately 1,050 margin lending 
clients who were advised by Storm out of a total book of around 22,000 margin loan 
clients. So we had about 1,000 Storm clients in the context of 22,000 total clients.As 
we stated in our submission, our approach to margin calls was to notify the 
intermediary, so this was largely an intermediated business. We did this across our 
entire loan book. In addition, we provided both clients and the intermediaries, 
including Storm, with access to a secure Macquarie website which was updated daily 
with all relevant loan information including the current LVR and whether the loan was 
in margin call. So every client had the opportunity to access their own website with 
up-to-date daily information on their investments and their margin loans.” 

The Macbank’s approach to margin calls breaches its customers’ contractual 
rights and assigns it obligations which is not allowed in commercial law without prior 
consent of the Borrower.  

Assignment and novation [Goodridge v Macquarie Bank] 
“The court found that the Agreement was incapable of assignment because it 

conferred ongoing obligations upon Macquarie, including in relation to the provision 
of further credit, which were not mutually exclusive to the rights of Macquarie under 
the Agreement.  Rights can be assigned, obligations cannot be assigned. In 
particular, the court noted that it was the ability of Macquarie to determine the value 
of Goodridge’s portfolio under the Agreement which in turn gave rise to the exercise 
of its obligations under the arrangements, whether to provide further credit or make a 
margin call.  This meant that the purported assignment was commercially 
unworkable. 

In any event, had the Agreement been capable of assignment, Goodridge had 
not received the letter from LE giving notice. 

The court ruled out the suggestion that the Agreement had been novated, stating 
that novation required the creation of a new relationship and the extinguishment of 
the earlier relationship, which clearly had not occurred in this instance.   
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While novation of the Agreement would have been possible, it would have 
required the consent or authorisation of each customer to the original sale, being 
18,500 customers. 

The court further noted that the clause in the Agreement which ‘entitled’ 
Macquarie to assign or novate its interest without the consent of Goodridge was 
merely an agreement to agree.  

The court also gave weight to the fact that Goodridge entered into the Agreement 
for the purpose of holding securities for his retirement. As such, the purported 
assignment and forced sale of the portfolio adversely affected Goodridge’s interest to 
such an extent as to amount to unconscionable conduct in the eyes of the court. 

This meant that Goodridge had the benefit of consumer legislation under the 
ASIC Act as the securities were for personal use. Goodridge was awarded damages 
and his portfolio was restored.” 

In light of this, the words, “As we stated in our submission, our approach to 
margin calls was to notify the intermediary, so this was largely an intermediated 
business” is not in accord with the principles of contract. 

Mr Sheppard—“During October 2008, we became aware that there was a 
breakdown in margin loan call notifications with Storm. Storm was apparently not 
passing them on to their clients. We responded by immediately investigating the 
situation and by late October we had commenced direct notification of margin calls to 
clients. We continued to be in daily contact with Storm to notify them of client margin 
calls during this period, and daily updates on the website were maintained. The 
intermediated margin call process continued to operate satisfactorily during this 
period with other dealer groups that we were dealing with.” 

The hold up in notifying customers was the fault of both the Macbank and Storm. 
The agreement that existed between them led to delay and confusion, and worked 
against the best interests of the Macbank’s customers. This is confirmed by the fact 
that the margin call process operated satisfactorily with all the Macbank’s other 
dealer groups. The reason Storm was the exception was basically simple. Storm and 
the Macbank had a special arrangement outside the norm. It was an arrangement 
that basically put their customers at a disadvantage and directly led to their losses. 

CHAIRMAN—Can you also tell me what the deal was that was struck between 
Macquarie Bank and Storm Financial over LVRs, loan-to-value ratios? 

Mr van der Westhuyzen—In terms of the loan-to-value ratios, our loan-to-value 
ratio on the Storm branded indexed funds was 80 per cent. That was our standard 
LVR for all other securities of that type. We had 14 securities in total that did have an 
80 per cent LVR. Eight of those were Storm. So there was not any change in the LVR 
in that respect. Likewise, we had a standard buffer of up to five per cent. That was 
our standard buffer that applied to all of our other margin lending clients. So there 
were not any special LVRs for Storm clients. 

CHAIRMAN—You say in your submission too that there was no special 
arrangement, yet evidence we have heard and seen is that there were particular 
congratulations between senior people at Macquarie and Storm about the special 
arrangements that were in place. If it was just the standard 80 per cent plus the five 
per cent, which makes it 85 per cent, that does not leave a lot of room for error on 
anyone’s part. Eighty-five per cent means you really have only 15 per cent left. Given 
that the market began to fall, and fall rapidly, you would expect that Macquarie, with 
all its resources and intellect, would expect that things would move very quickly from 
85 to 90 to 95 and, as we actually saw, to above 95 per cent, and some people going 
into worse territory.  

Equation: HR (high ratios) + DMC (delayed margin calls) = L (Loss) 
CHAIRMAN—Sure; I understand that. But isn’t the risk that, if no-one calls their 

loan in and it is allowed to run over, the risk builds to a critical point which is 
catastrophic? That is the point. 
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Mr Sheppard—The risk builds to a point where the lender is forced to make a 
margin call. 

CHAIRMAN—Who notifies them of the margin call? 
Mr Sheppard—The margin call, in practice, is made through the adviser. 
CHAIRMAN—Even though you state in your submission that, when this failed, 

Macquarie took on that responsibility? 
Mr Sheppard—Let me complete the picture for you. There are a number of 

degrees of protection here. First of all, borrowers have the benefit of independent 
financial advice. The second thing that we provided for a borrower was access to a 
website which was updated daily, where borrowers could monitor their position—and 
we strongly recommended that borrowers, in conjunction with their financial advisers, 
continually monitor their position. The margin call happens when the LVR goes over 
the threshold. 

The Goodridge case established that the onus is on the bank to make margin 
calls. Whether information is available to margin loan borrowers is beside the point. 
Margin calls must be expressed in writing directly to the Borrower. Relying on 
borrowers to monitor their own position is no defence! 

Senator MASON—The relationship is between you and the client, not between 
you and the agent. It is to protect both you and the client. It is to protect not just the 
client but you as well. 

Mr Sheppard—That is absolutely correct. 
Senator MASON—In that case, why weren’t margin calls made immediately and 

promptly in relation to the correct LVR? And they were not. 
Mr van der Westhuyzen—The point here is that the notification of the margin call 

was made immediately and it was made promptly. 
Mr. Van der Westhuyzen’s statement, “…the notification of the margin call was 

made immediately and it was made promptly” is laughable based on what actually 
occurred. This man is either delusional or a liar! Make up your own mind. 

Senator MASON—I cannot hear you. My hearing is not good. 
Mr van der Westhuyzen—Okay. The key point here is that margin call 

notifications were made promptly and they were made on time. That process from 
that point of view— 

Senator MASON—Hold on. But were they communicated to the client? 
Mr van der Westhuyzen—No. As I said before, our practice was to communicate 

those margin calls to borrowers via their financial adviser. At the same time, they had 
information available to them directly through their secure website. 

Senator MASON—But that obviously was not sufficient, was it? 
Mr van der Westhuyzen—In what respect? 
Senator MASON—Because people were sold out at an average of 96 per cent, 

and 80 per cent was the agreed LVR. So something was wrong just on the face of it. 
Mr Sheppard—We should point out that there is no guarantee that a margin call 

will always operate at the maximum LVR. Markets move and markets were moving 
and the markets were moving quite rapidly. The major reason that people were losing 
money was that they were geared into investments which moved down rapidly.  

Note this key sentence, “The major reason that people were losing money was 
that they were geared into investments which moved down rapidly” This indicates 
that Macbank was fully aware of the high mount of gearing in their customers’ 
investments. The question must therefore be asked, “Why didn’t Macbank act 
immediately when its customers’ assets were exposed to the volatility in the market 
place and Macbank were aware that they were highly geared?” 

Mr Sheppard— The margin call process, as we have said, did occur. Secondly, 
the website to which we advised clients either directly or through their advisers to 
monitor was updated on a daily basis. When people were in margin call, a red flag 
appeared on their website so that people who accessed their website either directly 
or through their adviser were absolutely aware that they were in margin call. 



Page  131 

Case law does not recognise silent margin calls. In Goodridge .v. Macquarie 
Bank Limited, Justice Rares at paragraph 81 said, “… A margin call is not automatic 
or any sum that is capable of calculation in advance of a Bank actually requiring the 
borrower to pay the sum specified by it …” 

Mr ROBERT—Mr Sheppard, just out of interest, in the Ts and Cs of the 
documents that people signed with you for margin loans, who did they say was 
responsible for the margin call and who did they say you would inform about the 
margin call? 

Mr van der Westhuyzen—To answer your first question, who is responsible for 
calculating the margin call— 

Mr ROBERT—No. If I were a client of yours taking out a margin loan, I would sign 
your Ts  and Cs. They would be a standard set. They would say who was 
responsible. If I am in a margin call situation, who is going to tell me? You or my 
adviser? What do your Ts and Cs say? 

Mr van der Westhuyzen—The Ts and Cs say that we will seek to contact you or 
your nominated representative. 

Mr ROBERT—Say that again, sir. 
Mr van der Westhuyzen—Our Ts and Cs say that we will seek to contact you or 

your  nominated representative. 
Mr ROBERT—Are those the exact words? 
Mr van der Westhuyzen—They are not the exact words but that is the general 

thrust of the statement. 
Mr ROBERT—Could you provide a copy of the exact words? 
Mr van der Westhuyzen—Sure. 
My first question is, “Did Mr. Van der Westhuyzen produce a standard copy of the 

Macquarie Bank’s Trading Conditions? Probably not!  
In fact, no where in the Macquarie Bank’s trading terms and conditions contained 

in the booklet presented to its margin loan customers does it state, “we will seek to 
contact you or your nominated representative”? It is immaterial whether this clause 
was mentioned elsewhere. It needed to be specified under the heading on “margin 
calls”. That’s where people look when they are looking for the conditions relating to 
margin calls.  

Mr. Van der Westhuyzen is either a man with a poor memory or has lied before 
the PJC. It seems to be a contagious condition where bank executives are concerned 
these days. 

Whist on the subject of the Macquarie Bank’s standard trading conditions, it does 
state: 

"Margin Calls 
5.2 The Borrower shall comply with any Margin Call by 2pm on the third (3) 

Business Day following the Margin Call. 
Was Storm the Borrower? No, it was not. The “Borrower” is the party that entered 

into the margin loan contract with the bank.  
How can the Borrower comply within the time frame stated if the Borrower never 

received the margin call to start with?  
5.8 The Borrower is responsible for monitoring the Total Loan Balance and the 

Market Based Limit and is liable for payment of any Margin Call at the time at which 
the relevant Margin Call arises, irrespective of when or whether or not any notice to 
pay a Margin Call is given by the Bank.” 

The “Goodridge v Macquarie Bank” case clearly illustrates that this provision 
inserted by the Macquarie Bank in its margin call conditions is flawed. The legal 
principle expounded in that case was that if a margin call is not given in written form 
directly to the customer, the margin call has not been made.  

It is clear that these conditions were written by the Macquarie Bank with its 
margin loan borrowers in mind, not Storm Financial, as that bank would have 
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everyone believe. It is also clear that the Macbank believes that whatever it states in 
its Ts and Cs is law. It isn’t! 

Mr ROBERT—We need to be a little clear about the agreement that the client has 
with you as to who you are going to communicate with. Our problem is that no-one 
communicated with the clients—no-one. 

Mr van der Westhuyzen—I think it also comes back to what we did in practice. 
We had for a number of years provided notification to clients via financial advisers. 
That practice worked well for a number of years across our portfolios. We strongly 
believe that it was actually quite a positive thing to provide details to the client’s 
financial adviser because they were able to talk about specific details in relation to 
their client’s personal circumstance and they were then able to make 
recommendations. 

I can also go one step further: there would be situations where we would call a 
client directly and give them the details of the margin calls and they would tell us to 
call their adviser. I believe this committee has heard evidence to support that as well. 
That was very consistent with the process we had in place, as I say, for a number of 
years, and it had worked. 

I suggest that the statement, “We had for a number of years provided notification 
to clients via financial advisers” is untrue. I believe that this policy was strictly 
confined to the Macbank’s Storm clients because of the special arrangements that 
had been agreed to by Macbank and Storm. This is evidenced by the fact that only 
Macbank’s Storm clients suffered such losses. Further, any such arrangement or 
custom does not excuse Macbank’s obligations to its customers to make margin calls 
in writing direct to its customers. Storm Financial was not a party to any contracts 
Macbank had with its margin loan customers. 

Mr Sheppard—It operated well with Storm for many years, and we have 
described to you the process whereby, as financial markets were deteriorating in 
early October, we became aware—I think it was around mid-October—that the 
margin calls were not being passed on to the clients. We immediately took steps to 
investigate that and as soon as practicable straight thereafter, late October, 
commenced direct notification to the clients. Prior to that, we were acting on the 
assumption—and indeed the evidence—that margin calls via Storm, as had been the 
case with every other adviser, had operated satisfactorily. 

The Macbank under its contractual obligations was required to act on more than 
assumptions. Indeed, it had a “duty of care” to its customers. What Macbank is trying 
to hide is the real reason why margin calls were so late. The delays were due solely 
to its special agreement with Storm.  You only have to look closely at the timeframes 
(see case studies further on) to understand exactly what occurred. 

Senator MASON—Over the last few months we have received from people 
throughout the country evidence that they did not receive margin calls. I am not 
saying that you are responsible or that the Commonwealth Bank is responsible, but 
the bottom line is that the system did not work to inform people—that is the problem. 
The committee is now at the stage of its last hearing. The bottom line is that the 
system did not work to inform people that margin calls were being made. That is the 
bottom line. You say you had a process in place. But it did not work, because people 
did not get that information. 

Mr Sheppard—We have told you that for a brief period during October that was 
the case, and as soon as we became aware of that we rectified it. We have also told 
you that— 

Senator MASON—Every day it was delayed—five days is the usual time line, 
extended to 10, as the chairman reminded me—the market was falling. The market 
was falling so quickly that this in effect changed the LVR from 80 per cent to about 
96.5 per cent. That is 15 per cent; it is a huge difference. The system did not work. 
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Why didn’t the system work? Because the arrangements put in place by Storm 
and the Macbank caused unacceptable delays! By acting in this way, the Macbank 
did not fulfil its contractual obligations to its customers. 

Mr van der Westhuyzen—One of the important things to highlight here is that we 
relied on clients to monitor and manage their portfolios, and we did say in our 
documentation that it is really important, particularly in times of volatility, to monitor 
your portfolio. 

This is one of the most ridiculous statements yet made and there have been a 
few! We know for a fact that Macbank was monitoring its customers’ positions. The 
Macbank was best placed to carry out such a task. After all it was the one that made 
margin calls. If it were left to the customers to advise banks when they were in 
margin call, no margin calls would ever be made! 

Senator MASON—Stephen Halsall, a former staff member of Storm, said this in 
his correspondence: “Our agreements and ongoing communication, hour to hour, 
with Macquarie Margin Lending has ensured that either no margin calls are being 
actioned or we have significant control over the relationship [so] that MML is taking 
directions from us.” 

Did you think your close relationship with Storm somehow upset your objectivity 
and prudent banking? Would you accept that, Mr Sheppard, or not? 

Mr Sheppard—Not at all. 
Senator MASON—So you do not think your relationship was too close? 
Mr Sheppard—Not at all. It was an arms-length relationship. In fact, the primary 

relationship, of course, is between the client and the financial adviser. 
Senator MASON—Not for margin lending, surely? 
Mr Sheppard—What I have said is that the advisory relationship and the 

responsibility for monitoring the client’s financial position is primarily a matter 
between them and their financial adviser. I certainly reject any comment that we were 
in any sense at all taking instructions from Storm. 

Of course they were! They had agreements to that effect! 
Senator MASON—You were not seduced by them, sir? 
Mr Sheppard—No. 
Senator MASON—Why did MIL and Storm agree to extend their response time to 

margin calls in a period when time is of the essence—in other words, from five days 
to 10 days? 

Mr van der Westhuyzen—As I said, there were some times when Storm did 
request us to consider various things that they were looking for. We did agree in 
December 2004 to increase the satisfaction time period for their margin calls up to 10 
days. That was something we agreed to in December 2004. 

Senator MASON—Would you do that again? 
Mr van der Westhuyzen—I think you need to look at the reason we did it. One of 

the reasons we increased the satisfaction period was the type of investments that 
Storm was recommending: index-tracking diversified managed funds. That criterion 
that we used to provide an 80 per cent LVR on a 10 per cent margin call was 
something that we were comfortable with. At the time we actually thought that that 
was increasing Macquarie’s risk. 

There is something insidious about the agreement between Macbank (and for 
that matter, CGI) and Storm Financial. Basically, these agreements were designed to 
churn more money out of thousands of self-funded retirees. By pushing up the ratios 
and delaying the timeframes on margin calls, the banks and Storm exposed their 
customers’ assets to total loss. At no time would any self-funded retirees in their right 
minds involve themselves in high-risk investments. In fact, they never did!  It was the 
Banks’ and Storm’ practices and covert agreements that put their customers’ assets 
at risk. The losses that followed were a direct result of Storm and the banks’ failures 
to protect their customers assets. That should now be beyond dispute!  
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“As the committee is aware, margin lending is a financial product. It is used by 
many investors but it is not without risk. Our practice was to bring these risks to the 
clients’ attention as part of the disclosure information attached to the margin loan 
application form. The information I am talking about included a recommendation that 
clients seek independent financial advice and an outline of the risks involved, 
including margin calls and the potential for losses. It also included suggestions on 
how clients could manage their risk. All margin loan applications included a signed 
acknowledgement that the client had read this information and accepted the risks 
involved. Macquarie also provided information that allowed clients to monitor and 
manage their investment.” 

Sounds simple enough. However, the Macquarie Bank is also required to be 
prudent in its lending practices. It should have assessed whether the applicant could 
repay the loan?  A prudent banker wouldn’t for instances give a million dollar loan to 
a pensioner who had little or no assets. Yet that Bank did just that! A prudent banker 
would take into consideration factors that would impair that applicant’s ability to 
service the loan such as “regular income” or other financial commitments such as a 
mortgage that was taken out for investment purposes. This Bank didn’t feel that such 
was important!  

The statement,“At the time we actually thought that that was increasing 
Macquarie’s risk…”  is all well and good!  However, by so doing, was that Bank not 
encouraging people to take risks also? It seems contrary to its statement that, “Our 
practice was to bring these risks to the clients’ attention as part of the disclosure 
information attached to the margin loan application form?”  

The conclusion, of course, is obvious! The Macquarie Bank was less than vigilant 
because they were dealing with a Storm Financial client. The fact of the matter was 
that it had come to rely on Storm to complete the credit check and supply accurate 
information rather than ascertain the details for itself. This practice fell well short of 
prudent banking and duty of care. What’s more, it violated that Bank’s own Banking 
Code of Conduct. 

Mr van der Westhuyzen—“ It did not really matter how many margin calls had 
occurred. In January 2008 there were 20; they were satisfied. In July 2008, we had 
332 that we notified Storm of. The process had worked. It was really not until October 
that we started to ring up. 

Ms OWENS—So it was four to five days. Did you call the Storm people in or did 
they come in? 

Mr van der Westhuyzen—No, we sent three of our representatives to Townsville. 
Ms OWENS—Okay. How soon after that did the process change? 
Mr van der Westhuyzen—That was 23 and 24 October 2008, and we changed 

the process on 29 October 2008. 
Ms OWENS—So it could have been a two-week period between when you first 

started to notice that there might be a problem and when you realised that there was, 
and then maybe seven or eight days before the process changed. 

Mr van der Westhuyzen—During that two-week period we were still gathering 
information to come to a view. It was not immediately obvious.” 

I was in corporate management for many years. Top management always 
appraises itself of conditions that may adversely affect its company’s position. The 
statement “During that two-week period we were still gathering information to come 
to a view because it was not immediately obvious.” is bulldust!  

The financial markets were falling apart on a global scale in early October 2008. 
It was certainly obvious to everyone else even if it did not seem obvious to Macbank 
that a sense of urgency was needed.  The management of Macbank by acting in this 
way was irresponsible at worst or a pack of fools at best. I do not believe Macbank 
employs fools so the people concerned can only be classed as irresponsible. What 
do the executives of Macbank think was happening to customers’ investments whilst 
they scratched their heads? The truth of the matter is that the agreement between 
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Macbank and Storm got in the way of responsible banking. That’s really what this is 
all about! That’s the hub of it! 

Senator WILLIAMS—Why did Macquarie staffers fly up to Townsville last 
October? 

Mr van der Westhuyzen—That was 23 and 24 October. 
Mr Sheppard—That was the question we answered before. We sent three staff 

up to investigate the situation when we became aware that the margin calls were not 
operating satisfactorily. 

Senator WILLIAMS—Do you know how many days they were there, roughly? 
Mr van der Westhuyzen—Two. 
Senator WILLIAMS—Two days. What was the purpose of the inquiry—just to go 

through the Storm books, the Storm clients, or did you do it at your bank? 
Mr van der Westhuyzen—Sorry, what was the question? What was the purpose? 
Senator WILLIAMS—The purpose there was obviously to go through the LVRs of 

those clients that had not been put in the margin call and had not been notified? 
Mr Sheppard—No, the purpose was to investigate why the margin call process 

did not appear to be operating satisfactorily during that period in October. 
Senator WILLIAMS—And what was the result of those inquiries? 
Mr Sheppard—The result of those inquiries was that several days afterwards we 

immediately changed our processes and ensured that the clients were being 
contacted directly. 

One can see at once that an absurd state of affairs existed between Macbank 
and Storm at that time. The financial markets were falling apart whilst executives of 
the Macbank sat wondering what Storm was doing about effecting margin calls. 
Storm, on the other hands, was sitting on its hands doing nothing. Their customers, 
who were trying to save what little they had left, were left in limbo!   

What was Macbank thinking about? Certainly, not about  its customers who were 
“going down the tubes” with every day that passed. What happened to “duty of care?” 
What happened to dependable banking? What happened to contractual and moral 
responsibility? 

Senator WILLIAMS—Storm had a facility with you for $10 million but not at that 
time; is that correct? 

Mr Sheppard—The facility I think we entered into in about 2004. That was a 
facility provided from another area of the bank. We provide facilities to financial 
advisers and other types of firms. It was a $10 million facility, and it was repaid at 
Storm’s request in October 2008. 

Senator BOYCE—What date in October 2008? 
Mr Sheppard—It was 29 October, I believe. 
Mr van der Westhuyzen—It was discharged on 29 October. 
Senator BOYCE—Was that discussed by your staff when they were up in 

Townsville? 
Mr van der Westhuyzen—No. 
Mr Sheppard—No. I suppose it was a coincidence, but it was repaid, and Storm 

had requested the repayment of the loan prior to that, I think some time— 
Senator WILLIAMS—What was the timing between the report from your flying 

squad, if I can call them that, from closing out the margin loans and closing out the 
corporate loan? 

Mr Sheppard—It actually happened at about the same time, but that was a 
coincidence because Storm had requested some time earlier that they wished to 
repay the loan, and we put into place the procedures. 

Senator WILLIAMS—Would I be correct in saying that you saw Storm as a real 
problem that you wanted to get out of as quick as you could? 

Mr Sheppard—No, the loan was repaid at the request of Storm. 
This loan was extended to Storm Financial on low interest because of the amount 

of business Storm was placing with Macbank. “You scratch my back and I’ll scratch 
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yours!” It was yet another incentive for Storm to give biased and irresponsible 
financial advice for financial gain to its clients. In a statement made by David 
McCulloch, a former senior executive of Storm in Townsville, he said that Storm had an 
arrangement with Challenger/Macquarie Margin Lending regarding referral of business and 
reduction in interest on Storm's corporate loans. A combined figure of $1.5 billion would give 
them a zero interest rate on a $10 million loan with interest rate reductions on a pro-rata basis 
along the way. Storm's preference for Challenger Investment & Macquarie margin loans 
certainly had some fringe benefits i.e. for every 1% concession = $100,000 pa savings. This was 
on top of usual commissions & on-going trails. 

The Macquarie Bank by offering such inducements was “dancing with the devil”. 
The temptation was there for Storm Financial to give its clients biased advice based 
on such an arrangement. It did just that by over–leveraging its clients’ assets to serve 
its own self-interests. No safeguards were put in place by the banks to ensure that 
the information fed back by Storm was correct. No verification was sought. They just 
took Storm’s word for it. 

Combine over-leveraging with unacceptable delays in making margin calls and 
you have a recipe for disaster. The Macquarie Bank along with the CBA and the 
Bank of Queensland aided and abetted in the destruction of countless Storm clients’ 
portfolios by their reckless and imprudent actions. The facts are evident for all to see!  

The CBA/CGI had similar arrangements in place that resulted in margin loan 
traffic being directed through these banking outlets for mutual commercial gain. 
These agreements blinded all concerned to their responsibilities and obligations to 
their customers and were the instruments of their customers’ ruin. Basically, they 
condemned their customers to financial oblivion. 

“The CHAIRMAN—Would you say that was a high number of people? It seems to 
me that there is a lot of people in terms of your Storm clients, given that Macquarie 
have repeatedly said they had very few Storm clients. It seems a high number in 
relation to the comment that you had very few.  

Mr Sheppard—I have mentioned that there were over a thousand Storm clients. 
There were over a thousand clients, and they are the numbers of complaints that we 
have been dealing with.  

CHAIRMAN—It seems at odds, though, with your previous submission and other 
comments by Macquarie Bank that they had very few Storm customers. You are 
saying there were a thousand, and I accept that.”  

A question Strom investors are left asking themselves is, “Why did the CJC 
accept anything the Macquarie Bank or the CBA said for that matter at these 
hearings rather than fully investigate such statements for themselves? Both banks 
were less than forthright and they were caught out on more than one occasion. Yet, 
they were given a slap over the wrist and walked away free of censure or 
investigation. It doesn’t seem to have occurred to anyone that they were misleading 
the very people that we have elected to office.  

Mr. David Liddy, the CEO of the Bank of Queensland, was asked to explain his 
testimony before the PJC. What about asking the executives from the Macquarie 
Bank and the CBA to explain likewise. The Supreme Court has ordered that all BOQ 
documents relating to house loans now be submitted to it. What about asking the 
CBA to do likewise? They are just as guilty as the Bank of Queensland when it 
comes to extending house loans! 

Senator MASON—Over the last few months we have received from people 
throughout the country evidence that they did not receive margin calls. I am not 
saying that you are responsible or that the Commonwealth Bank is responsible, but 
the bottom line is that the system did not work to inform people—that is the problem. 
The committee is now at the stage of its last hearing. The bottom line is that the 
system did not work to inform people that margin calls were being made. That is the 
bottom line. You say you had a process in place. But it did not work, because people 
did not get that information. 
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Mr Sheppard—We have told you that for a brief period during October that was 
the case, and as soon as we became aware of that we rectified it. We have also told 
you that— 

Senator MASON—Every day it was delayed—five days is the usual time line, 
extended to 10, as the chairman reminded me—the market was falling. The market 
was falling so quickly that this in effect changed the LVR from 80 per cent to about 
96.5 per cent. That is 15 per cent; it is a huge difference. The system did not work. 

Mr van der Westhuyzen—One of the important things to highlight here is that we 
relied on clients to monitor and manage their portfolios, and we did say in our 
documentation that it is really important, particularly in times of volatility, to monitor 
your portfolio. 

Senator MASON—Stephen Halsall, a former staffer of Storm, said this in his 
correspondence: Our agreements and ongoing communication, hour to hour, with 
Macquarie Margin Lending has ensured that either no margin calls are being 
actioned or we have significant control over the relationship [so] that MML is taking 
directions from us. 

Did you think your close relationship with Storm somehow upset your objectivity 
and prudent banking? Would you accept that, Mr Sheppard, or not? 

Mr Sheppard—Not at all. 
Senator MASON—So you do not think your relationship was too close? 
Mr Sheppard—Not at all. It was an arms-length relationship. In fact, the primary 

relationship, of course, is between the client and the financial adviser. 
Senator Mason was, in fact, getting to the hub of the matter. The delay in making 

margin calls and the lack of action during a critical period was the primary reason for 
the losses that followed. 

Senator MASON—Why did MIL and Storm agree to extend their response time to 
margin calls in a period when time is of the essence—in other words, from five days 
to 10 days? 

Mr van der Westhuyzen—As I said, there were some times when Storm did 
request us to consider various things that they were looking for. We did agree in 
December 2004 to increase the satisfaction time period for their margin calls up to 10 
days. That was something we agreed to in December 2004. 

The issue here is that the Macquarie Bank’s Storm customers did not agree to 
this! This was something outside the margin loan contracts between the Macquarie 
Bank and its customers. Any aspect of a contract that is altered in any way needs to 
be approved by both parties to that contract. Storm was not a party to margin loan 
contracts and therefore had no right to amend anything to do with any contract 
between the Macquarie Bank and its customers. The same principle applies to any 
ratios that were agreed to originally between Macquarie Bank and its Storm 
customers.  

3. CHARGE SHEET – MACQUARIE BANK  
 The Macquarie Bank failed to make margin loan calls expressed in writing 

directly to its Storm customers. 
 The Macquarie Bank entered into covert agreements with Storm Financial 

that breached its contractual obligations to such customers under the 
margin loan contracts it entered into with these customers. 

 The Macquarie Bank entered into covert agreements with Storm Financial 
that resulted in ill-advised financial advice and over-leveraging of Storm 
customers assets. 

 The Macquarie Bank failed in its responsibility to apply prudent banking 
principles when authorising margin loans to such customers. 

 The Macquarie Bank did not consider the liabilities of their margin loan 
Storm customers when extending margin loans and therefore did not 
ascertain their true capacity to repay these loans. 
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 The Macquarie Bank assigned its obligations to Storm when arranging 
these margin loans which breached its margin loan customers’ rights. 

 The Macquarie Bank allowed Storm to provide information in relation to 
margin loans that was never verified. (Income, liabilities etc.) 

 The Macquarie Bank failed to act expediously when its Storm customers’ 
investments portfolios were at risk, because it waited for advice from 
Storm instead of contacting its customers. 

 By acting in this way, the Macquarie Bank ignored its duty of care, was 
imprudent when authorising margin loans, breached its customers’ 
contractual rights, failed in its contractual obligations, and violated its own 
banking code of conduct. 

 When so doing, it operated contrary to the statutory Acts that are binding 
on institutions that offer financial services. These Acts include: The ASIC 
Act, the Trade Practices Act, and the Fair Trading Act. Whether they have 
breached the Corporations Act and other Acts will be for ASIC to 
ascertain. 

Suffice to say that this bank along with the CBA and the Bank of Queensland 
formed an alliance with Storm Financial for monetary gain. Their customers interests 
and eventually their assets were sacrificed because this alliance bred loose control 
systems, lack of proper verification, assignment of tasks and responsibilities that 
made the process cumbersome and slow, and promoted abuse by all concerned. 
There was a lack of communication, and confusion arose with regard to responsibility 
that, in adverse times, such as occurred in late 2008, could only end one way. 

4. MACQUARIE BANK MARGIN LOANS EXTENDED TO STORM CLIENTS 
FOR THE PURPOSE OF INVESTMENT 

Let’s examine the way the Macquarie Bank extended margin loans to Storm 
Customers and the arrangements under which such margin loans were authorised. 

(a) Prudent lending  
Any bank has a duty both to its shareholders and the borrowers when approving 

loans, be they housing investment loans, or margin loans. Such loans must be based 
on the principles of “prudent lending”. Banking Codes of Conduct demand nothing 
less.  

Banking Codes of Conduct once adopted by banks are legally enforceable and 
banks must always be mindful of this. In adopting such codes of conduct, Banking 
institutions agree to ensure that all the facts are reviewed, and the borrower’s 
capacity to repay such a loan considered. Any assessment should include the 
borrower’s current and known future financial commitments. 

One of the culprit banks; namely the Bank of Queensland contends that,  “in 
recording margin loans, the existence of a significant liability, in and of itself, may be 
of little or no concern to a lender if it doesn’t affect the borrower’s capacity to repay”. 
In other words, that bank when extending housing investment loans did not take into 
consideration any margin loan commitments such borrowers may have had that 
would have affected their ability to repay such loans.  

Conversely, the Macquarie Bank has taken a similar stance in relation to margin 
loans. In Macquarie Bank’s letter to us dated 18th November 2009, Peter Nichols 
(Head of Lending Operations) responded to my question: “Please comment on your 
Bank's failure to consider all clients' liabilities before extending margin loans to them?” 
as follows: 

”A margin loan is a line of credit provided against the assets pledged to the 
facility. There is no requirement to consider other liabilities as the borrowing level is 
limited by the value of the assets pledged to the facility.”  

In the copy of the 1993 banking code of conduct attached to this letter, Peter 
Nichol’s statement directly contravenes the Macquarie Bank’s own banking code.  

I quote: 
15.0 PROVISION OF CREDIT 
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15.1 In considering whether to provide a Banking Service involving the provision 
of credit to a Customer, a Bank shall take into account the range of factors it 
considers are relevant to the Customer and the Banking Service to establish 
whether, in the Bank's view, the Customer has or may have in the future the capacity 
to repay.  

These factors may include: 
The Customer's income and expenditure; 
The purpose of the Banking Service; 
Credit scoring (being a scoring method used by Banks to assess whether a credit 

applicant is an acceptable risk); and 
The Customer's assets and liabilities. 
If the Macquarie Bank’s “Head of Lending Operations” is ignorant of the banking 

code of conduct under which his employer professes to operate, it’s no wonder this 
bank arbitrarily extended margin loans! The same can be said of the Bank of 
Queensland for that matter!  

In normal circumstances, when banks extend loans of any nature, potential 
customers are interviewed and their means to repay such loans established. The 
Macquarie Bank’s staff met with none of its Storm customers to confirm such details, 
relying instead on Storm supplying proof of the customers’ capacity to repay such. By 
so doing, the Macquarie Bank and the other banks such as CBA/CGI effectively 
assigned their margin loan contractual obligations to Storm Financial. “Contractual 
obligations cannot be assigned!” [Goodridge v Macquarie Bank] 

 (b) Structure of margin loan  
The ratios that were used by Macquarie for margin loans need to be carefully 

examined because the concept is flawed in terms of safely protecting customers’ 
assets. What Macquarie did not allowed for, or if it did, ignored, was the customers’ 
actual rather than perceived liabilities. By this I mean the degree of debt that existed 
in the customers’ portfolios that had a profound affect on customers’ liquidity and 
therefore their ability to service the loans when markets plunge as they did in 2008. 

The structure of the margin loan was based on investment money from 
mortgages on people’s homes together with Storm fees and interest payments on the 
loan.  These add-ons simply increased margin loan customers’ liabilities and further 
perverted the ratios. The margin loans became merely devices to churn more money 
out of customers without any real benefits accruing. In other words, the margin loans 
could never be justified unless the share markets continued to rise at a rapid rate. 
Even then it was doubtful whether their justification even in the long-term based on 
rising markets could be viewed as sensible investments. Of course, the poor old 
investors left it to those they thought they could trust and were betrayed completely. 

The truth of the matter is that such loans were designed primarily to line the 
coffers of Storm Financial and the banks involved. 

Take our situation for example. At the end of September, 2008, working on these 
figures, we had 18.15% or $276,216 in equity. This was not true equity, however, 
because part of our investment had been funded by the house loan we took out for 
investment purposes. Effectively, at that point, we actually owed more than the equity 
in our portfolio. It was profit on paper that had no substance in reality.  

When our margin loan reached a ratio of 87.33% the Macquarie Bank notified 
Storm Financial. At this point our illusory equity stood at 12.67% rather than 15% as 
agreed (80% plus a 5% buffer). In reality ratios were a joke because no one had the 
proper systems in place or all the information required to accurately establish them.  

Another point that is damning of Storm Financial and banks such as the 
Macquarie Bank is this. Storm’s fees and margin loan interests payments were taken 
directly from the margin loan meaning that the margin loan customers were paying 
additional interest over and above that intended. The reason customers took out 
margin loans on the advice of Storm was to use the proceeds of the margin loan for 
investment purposes. The Macquarie Bank and the other banks involved, would have 
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been well aware of the devaluing influence such a policy of double dipping would 
have had on their customers’ portfolios. And they would also have been aware of the 
risks their customers were exposed to by being geared in such a way. 

These additional costs in terms of interest payments and Storm’s fees being 
debited from the overall loan and its affect on inflating the loan were never explained 
to customers. Nor were the ramifications of borrowing money against one’s home 
and the danger associated with such a practice advised to these customers.  

The fact that the banks were fully aware that Storm customers had taken out 
investment loans against their homes is further evidence that the banks were not only 
imprudent but also reckless in their approach. No sound financial adviser or 
responsible banking institution would condone or endorse such a policy. Indeed, Mr. 
Norris, the CEO of the CBA openly condemns such a policy, or so he would have us 
believe,  even though CGI, an arm of his Bank, condoned it. It makes one wonder if 
these banking executives really know what’s going on in their domain.  

(c) Margin calls - Timeframe  
It is the norm for banks to make margin calls to the customers involve within 5 

days. As you will appreciate, in a volatile market place speed is of the essence. The 
CBA took 11 weeks and the Macquarie Bank 3 weeks to make such calls. In so 
doing, the Macquarie Bank breached its duty of care and consequently, it contractual 
obligations. Such delays are not just unacceptable, they are of themselves grounds 
for legal action. Any Bank among other things is obligated to apply the principles of 
due care. 

The principle of due care is a simple one. It is the degree of care that a person of 
ordinary prudence and reason (a Reasonable Man) would exercise under given 
circumstances. The concept is used in Tort law to indicate the standard of care or the 
legal Duty one normally owes to others. Negligence by the banks in not notifying us 
within an acceptable timeframe constitutes a failure of due care. 

Frankly, the list of charges against the Banks is growing longer all the time! 
In our case, the timeframe was  outlined in Macquarie Bank’s letter to us dated 

18th November 2009, Peter Nichols - Head of Lending Operations 
“As outlined in our letter to you dated 4 August 2009, a margin call occurred on 

your facility on 3 October 2008. At that time your maximum gearing level was 80% 
plus a buffer of 5%, therefore a margin call would not occur until your gearing level 
exceeded 85%. On 3 October 2008 your gearing level became 87.33% and a margin 
call occurred. 

The time line of events relating to your margin call was contained in my letter to 
you dated 4 August 2009 and I have reproduced it below for your convenience. 

3rd October 2008  
Facility goes into margin call. Call amount is $104,595.90. 
• 10:09 AM - Margin call notification issued by e-mail to Storm Financial. Due 

date for satisfaction is 16th October 2008 
16th October 2008 
• 5:21 PM - Redemption instructions received from Storm Financial. Instruction 

is to redeem 95% of client's portfolio in Challenger funds. 
23rd October 2008 
Initial redemption proceeds of $1,085,983.31 received and applied to margin loan 
• Amount of $1,158,906.20 drawn from margin loan, transferred to CMT and 

pledged against the loan. 
30th October 2008 
Facility deemed to still be in margin call after taking into account proceeds of 

redemption received, and proceeds to be received on 31 October. Amount of margin 
call is $45,909.10, due 31 October 

• 6:15 PM - Margin call notified to Storm Financial via e-mail. 
• 6:34 PM – telephone contact with client, Mr Ainslie, to notify of margin call. Mr 

Ainslie requested time to discuss with his adviser prior to making a decision. 
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31st October 2008 
• Remaining proceeds from redemption made on16th October 2008 of 

$72,922.89 receipted to the margin loan. 
3rd November 2008 
• Margin call not satisfied, client's remaining holdings sold. 
7th November 2008 
• Proceeds from sale on 3 November of $65,816.26 received to the margin 

loan, then transferred to CMT and pledged against the loan. 
• Client in negative equity $30,312.8128  
28th November 2008 
• 30,312 units in CMT pledged to loan. Margin call satisfied. 
30th November 2008 
• Interest for month of November capitalised to loan, putting client into negative 

equity again. 
16th December 2008 
• $8,768.87 funds transferred into loan at Ms. Gillies request to clear negative 

equity. Ms Gillies was transferred through to CMT and then back to the Account 
Manager to confirm there were sufficient funds to satisfy the margin call. 

As you can see from this timeline, when your facility went into margin call on 3rd 
October 2008, we contacted your adviser on the same day. When your facility was 
again in margin call on 30 October 2008, we contacted you by telephone and your 
adviser by e-mail on the same day.”   

According to the timeframe, our margin loan facility went into margin call on 3rd 
October 2008.  On 23rd October 2008 the initial redemption proceeds of 
$1,085,983.31 were received and applied to our margin loan. Some 20 days passed 
or nearly 3 weeks when the markets were plummeting and yet the Macquarie Bank is 
maintaining that this was normal practice. Then, to “rub salt into the wound” they 
demanded additional funds because our loan was then in negative equity. It didn’t 
seem to matter to the Macquarie Bank that the reason our margin loan went into 
negative equity was the inordinate amount of time that passed from the time a margin 
call was made to finality. 

The reality was that the agreement that existed between Storm and the 
Macquarie Bank (never approved by the Macquarie Bank’s Storm customers under 
the terms of the margin loan contract) violated the rights of Macquarie Bank’s Storm 
customers. How? Because, it placed them at a serious disadvantage on two fronts: 
(1) they were not notified of the margin calls directly in written form, and (2) the 
normal “5 days” was extended to an unacceptable length of time by the intervention 
of a third-party. The impact of such an agreement was the catalysis for the losses 
that followed.  

Banks, or anyone else for that matter, cannot assign their obligations in a 
contractual agreement to a third-party; namely Storm in this case, (Goodridge v 
Macquarie Bank]). Banking custom does not supersede contractual law although the 
banks would have us believe otherwise. 

What happened to us is not an isolated case. You will find further evidence of this 
under CASE STUDIES further on (not included in this book) which is indicative of the 
manner in which the agreement between Storm and the Macquarie Bank perverted 
the process and led to all that followed. 

5. DEALS BETWEEN STORM FINANCIAL & THE MACQUARIE BANK 
One such deal that did apparently exist between Macquarie Bank and Storm 

Financial was mentioned in an article dated 23rd September by Stuart Washington of 
“The Age” newspaper entitled, “Macquarie deal with Storm allegations!”  

This agreement, similar in nature, I would think, to that agreed between the CBA 
(CGI) and Storm in May 2007, was catastrophic in its affects on customers’ margin 
loans when the share market plunged. 

I’ll quote from this article and comment accordingly: 
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“Part of the agreement detailed by Mr McCulloch was to lift the maximum loan-to-
value ratio to 85 per cent for Storm clients with margin loans from Macquarie - 
increasing the maximum Storm's clients could lose if they were sold out at that 
level.”  

The May 2007 agreement between the CBA (CGI) and Storm did the same thing! 
Customers’ prior permission was never sought to do this or accept the additional risk. 

“…correspondence from a former Storm Financial adviser that suggests Storm's 
arrangement with Macquarie's margin lending business included Storm dictating the 
timing of margin calls to Storm's clients. ''Our agreements and ongoing 
communication [hour-to-hour] with MML [Macquarie Margin Lending] has ensured 
that either no margin calls are being actioned or we have significant control over the 
relationship [so] that MML is taking directions from us,'' a Brisbane Storm staffer, 
Stephen Halsall, wrote to a client on October 24 last year.” 

Exactly the point I made earlier! It was critical in the circumstances that margin 
calls be made swiftly because of the precarious state of the share market! Instead, 
the Macquarie Bank and Storm procrastinated whilst customers’ equities were 
vanishing away! 

 “The lack of a margin call resulted in many being sold out at loan-to- value ratios 
of more than 95 per cent, recovering a fraction of the money they would have 
received if margin calls had been made at 80 per cent.” 

The quoted ratio of 95% is, I believe, generous in the circumstances. Most 
customers’ margin loans had gone into negative equity by the time any affirmative 
action was taken.  

“We also have “motivation” for Storm Financial’s policy of high risk taking and we 
have  “biased financial advice” given by Storm for self-interest.” 

I will comment on Storm Financial’s motivation shortly. The banks (Macquarie 
Bank, and the CBA for that matter) were driven by the quest for profit. This blinded 
them to Storm’s reckless policies and total disregard for the safety of its clients’ 
assets. The banks allowed themselves to be seduced by Storm to the point where 
their contractual obligations to their customers, their duty of care responsibilities, and 
their prudent lending policies were sacrificed for one thing! It’s called financial gain. 

“Macquarie Bank allowed Storm Financial's customers to borrow up to A$10 
million without providing evidence of their ability to repay the loans, in a deal reached 
with Storm's founder. 

In a second submission to the inquiry, Mr Sheppard said no statement of position 
(which allows lenders to check borrowers' suitability for a margin loan) was needed 
for Storm's margin loans of up to $10 million from January 2007. Before this, 
Macquarie asked for statements of position as soon as the loan exceeded $3 million. 

It is obvious that the Macquarie Bank, and the CBA for that matter, approved 
loans for Storm Financial over and above the norm because of the volume of 
business Storm channelled through those bank. I think one can see clearly that 
Storm’s advice to clients would therefore be tainted by its connections with the 
Macquarie Bank (and the CBA) and the preference these banks gave to the Storm 
brand which suggests collusion for self-interest rather than for their customers’ 
needs. 

“A lawyer with Slater & Gordon, Damian Scattini, said Macquarie's margin lending 
was supposed to comply with the banking code of practice, which includes the need 
to assess the ability to service the loan. ''If this was prudent lending I would hate to 
see what a reckless lender would get up to,'' Mr Scattini said.” 

I mention this in passing because it seems that Mr. Scatinni has since had a sea 
change, and now fully endorses the CBA resolution scheme even though that bank 
operated with Storm in an identical way. This might have something to do with his 
vested interest in making the CBA resolution scheme work do you think? Again, it 
seems that principles are sacrificed for profit! Storm’s customers who had the 
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misfortune to place their trust in banks such as the CBA and Macquarie are, 
however, less forgiving! 

“Mr Sheppard also revealed other Storm-only conditions, including a 10-day 
''satisfaction period'' for margin loans (up from five days).” 

We, the customers of the Macquarie Bank that were with Storm, assume that this 
“10-day satisfaction period” was to ensure that we would have no money left in our 
portfolios, and we would end up owing the Macquarie Bank money? That’s certainly 
the way it panned out although none of us would describe it as a satisfactory result! 
For the Macquarie Bank possibly? One other thing! Who authorised this? We 
certainly didn’t. Again, Storm and the Macquarie Bank were acting without our 
authority.  

When you think about it, no one really told us much at all. They just took our 
money and used it for their own ends! 

6. STORM FINANCIAL’S MOTIVATION 
I believe that in order to comprehend what led to the losses incurred by people 

that invested in Storm Financial, the motivation of the perpetrators need to be clearly 
identified. We have mentioned what drove the Macquarie Bank and the CBA to 
“throw the rules” away. What drove Storm, is however a little more complex. Although 
all parties concerned wanted to achieve the same outcome, a rich return from their 
customers’ money, Storm’s directors were also empire building. Bigger was always 
better! 

(a) Objectives 
If you examine the investing policy adopted by Storm in the period from 2006 

through 2008 a trend begins to emerge. Reckless investment advice was constantly 
given by Storm to its clients, which resulted in risky double gearing, for the sole 
purpose of inflating the Storm balance sheet. The directors of Storm eventually 
wanted to float the company and they needed a healthy balance sheet in order to do 
so. The hubris of its directors was such that caution was thrown to the wind in pursuit 
of the main prize – the floating of Storm Financial for personal gain. 

“Storm's attempt to float the company was the source of their biggest sales push” 
[Alan Macdonald – Former IT Manager of Storm Financial] 

(b) Methods employed 
The directors of Storm, once their course had been set, needed to establish how 

they were going to achieve their aims of building Storm Financial into a company that 
they thought could be floated. To do so, Storm needed to be a company of financial 
substance and it needed to be one that had valued assets.  

It must be remembered that “…it was not until the year ended 30 June 2006 (at 
the earliest) that is only 30 months before its collapse, that storm earned more than 
what might be regarded as a relatively modest profit after tax” – [Worrells Report to 
Creditors 25/5/2010]  

The directors of Storm realized that they needed to boost their earnings and 
exposure significantly if they wanted to offer a viable proposition for would-be 
investors in a public float.  

One way of doing this was, of course, to increase the investments of their current 
clientele. Such clients were soft targets because many of them were unsophisticated 
investors that relied entirely on Storm for any sort of financial advice. After all, that’s 
why they employed Storm in the first place. The directors of Storm knew there would 
be few questions asked because Storm already had a track record for making their 
assets grow. Such investors wouldn’t realize that the markets had been buoyed for 
some considerable time and they could hardly fail to make a profit in such 
circumstances.  

So Storm’s directors set about milking its clients for as much as possible. I have 
not worked out to this day whether this was a selective policy or a random one. 
Certainly, any newcomers to Storm Financial that signed up in “happy hour” were 
targeted.  
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Any new business acquired was treated as “fair game”. This new business mostly 
stemmed from referrals. Storm’s customers gave glowing accounts of Storm’s 
successes, “Storm’s financial model is the best! It works! It guarantees success in the 
long term! After all, we are the living proof!” It would have been hard for anyone to 
resist the evidence to hand. Unfortunately, we and many others that joined Storm in 
the last two or so years of its business life found no advantage whatsoever in being 
part of the Cassimatis’ dreams of Empire. We were on the downward spiral along 
with so many other trusting investors. 

Of course, in order for Storm to succeed, it needed allies; financial banking 
institutions that would work closely with them to promote the Storm brand. 
Fortunately for Storm, and unfortunately for us, they had willing accomplices in the 
CBA, the Macquarie Bank and the Bank of Queensland. In their thirst for Storm’s 
business, these banks, like Storm, became reckless. The banks lent money 
imprudently, were lacking in their obligatory duty of care and delegated their 
responsibilities to Storm. 

Before long the directors of Storm had these banks competing against one 
another for business. This only increased the degree of risk taking and “bodgie” 
paperwork by all concerned. “Loose leads to abuse” and that’s exactly what 
happened.  

An atmosphere was created whereby Storm was allowed free licence to operate 
unchecked. In the end, Storm was actually performing tasks that the banks should 
have been carrying out. Namely, filling out paperwork and performing credit checks 
and the like. In allowing Storm to perform in such a way, the banks compromised 
their position as prudent bankers and assigned the obligations they owed to their 
customers to a third-party. Something that was outside the scope of the contracts 
between those banks and their customers. By those banks, I am, of course referring 
to the Macquarie Bank, the CBA and the Bank of Queensland. 

By investing more, Storm gorged itself on trailing commissions that emanated 
from these investments. It was a “no holds barred” situation where clients were 
double-geared, and over-leveraged for no reason other than generating more profit 
for Storm. The banks involved fell over themselves in their efforts to be part of the 
money grab! No one gave any thought to the Storm investors that were involved or 
the risks they were running in being so exposed in the market place.   

The directors of Storm in their quest to achieve their goals ignored any adverse 
market indicators that occurred during the period from 2007 through 2008. Storm’s 
sales staff was encouraged to persuade current investors and would be investors to 
invest more than was justified in the share market during a time when responsible 
financial advisory firms were seeking to insulate their clients against market falls.  

Clients were advised to “cash up” by turning any real estate or the like into liquid 
assets for the sole purpose of investing more in the market place.  

The banks now argue that Storm acted as their customers’ agent when, in reality, 
it was the other way around. Storm, in fact, were acting as the banks’ agent. What is 
any entity called that promotes a line of products for another and also carries out 
tasks for another? It’s called, “being an agent!” 

Storm acted as the Pied Piper and the banks followed because Storm always 
played the same tune, “Money! Money! Money! It’s a rich man’s game!” 

When the markets plummeted in the latter period of 2008, Storm’s directors were 
caught between “a rock and a hard place.” If they pulled all their clients out of the 
markets, Storm Financial was basically finished because it relied on trailing 
commissions and clients’ fees for its survival. It was already short of working capital 
because of the slump in the market place, which caused a downturn in investments.  

Storm would also be aware that the residue left in customers’ equity would have 
been minimal because such equity had been eaten away by over-leveraging. Any 
recovery of Storm Financial as a company in these circumstances would have been 
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nigh on impossible. The directors of Storm therefore clung on hoping that the 
markets would turn. They didn’t! 

All the while, the customers’ financial positions grew more and more desperate 
because nothing was being done. By the time action was finally taken, it was all too 
late and the clients lost everything. 

During that period, the Banks also started panicking because they were exposed. 
The banks and Storm, cornered by their own greed, procrastinated, hoping that the 
markets would surge. When they didn’t, the banks “jumped ship” and let Storm self-
implode. Their customers drowned in the process but that didn’t seem to matter 
somehow! 

 (c) Evidence of Storm’s frenetic sales activity 2005 through 2007 leading up to 
the failed float in 2008. 

The adjusted earnings of Storm Financial:   
2004 $0.7    Million 
2005 $2.5    Million 
2006   $6.4    Million 
2007 $14.6  Million   
2008 $1.9    Million 

 
 
(d) Storm’s methods of increasing revenue 
Over-leveraging 
It’s been clearly demonstrated by me in past correspondence with your Office, 

and others that Storm Financial and the Banks, acting in unison, over-leveraged their 
customers' assets over and above any acceptable levels of prudency.  

“The idea was to get clients to borrow more and margin up (thus increasing 
LVR's) to increase their commissions so that this increase in income would show that 
business strategies were sound and profitable.” [Alan Macdonald – Former IT 
Manager of Storm Financial] 

Trailing commissions 
For those readers less informed, and I must admit I was one of them until 

recently, a trailing commission is the money paid to someone who has sold a 
financial product to a customer for as long as that customer's money stays in the 
account. In this case, we are referring to trailing commissions received by Storm 
Financial. The following comments, again from Alan MacDonald are revealing: 

“I’ve only just started to look at the SICAG google chat site and have read some 
of your posts, Frank. The last one which I’m responding to is asking about timing of 
the large amount of ML and Investments over the latter few years. 

I would like you to know that it was precisely this issue of commissions, which 
caused the demise of Storm Financial and thus their clients. 

The Cassimatis' great con was that Storm charged low trailing commissions and 
large up-front fees. 
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The "commission rate" may have been a little lower than some other advisor 
charges. However they were proud to point out that Storm got people to invest more 
than twice as much as other advisors. Storm did this by convincing people to 
mortgage their homes, plunder their superannuation etc, and put all that into the 
'market' and, then leverage with Margin loans. In effect Storm was making twice if not 
more what other advisor groups were receiving, even with their supposedly lower 
rates. 

To my knowledge, (the party line) Storm did not receive trailing commissions on 
Margin Loans or mortgage loans.  They received trailing commissions on all their 
investment funds whether they be Challenger, Macquarie, Colonial, BT or others.  I 
think the fact that they did not take commission from loans encouraged the banks to 
compete for Storm business.  Storm and its clients were one of the largest sources of 
investment loans and margin lending in the country.  There were many banks that 
were bending over backwards to get their foot in the door.  They all wanted a piece of 
the action. 

Storm was motivated to getting maximum investment into their funds to increase 
their commission income.  (Not forgetting that we should also remember that at each 
increase of investment, Storm would charge another extortionate up-front fee)  [Alan 
Macdonald – Former IT Manager of Storm Financial] 

Storm Financial was working on volume. The more business it captured, the 
greater the degree of return. In fact, this was the “modus operandi” for everything 
Storm did. 

“Trailing commissions have always played a major part in the incomes of all 
Financial Advisors. I don’t know why you can’t find evidence of this in previous years. 
Another thing.. there was a trailing commission that was paid directly to Ignite.  I’m 
not sure where this came from? I think that the Worrells report also talks about this.  
 It was hoped that this commission would continue to Ignite after Storm floated, and 
would provide the Cassimatis with another stream of income for this business.” [Alan 
Macdonald – Former IT Manager of Storm Financial] 

There is something distinctly odd about the function of Ignite Financial Systems & 
Research. For one it never seemed to do anything worthwhile! Was it just a front for 
fees received that couldn’t be explained away? Who knows! Certainly, this arm of 
Storm needed to be investigated fully. Whether it has been or not, is another thing 
altogether. 

Commission based incentives for advisors and staff 
Another method of generating sales by Storm’s directors was by “dangling the 

carrot” to Storm’s financial advisers and other staff members.   
 “The next drive for business was commission based incentives for advisors and 

staff to enjoy Storm Holidays.” [Alan Macdonald – Former IT Manager of Storm 
Financial] 

There were Storm advisers that, so caught up in their own personal greed, gave 
people reckless advice even in the period when things were falling apart. Mr. Stuart 
Drummond, our adviser, was one such person. He persuaded my sister-in-law to part 
with $250,000 in superannuation and confirmed that it would be okay for her to retire 
just weeks before Storm collapsed. She subsequently retired and has since been 
forced to return to work. 

“There were Storm advisors, whose personal lifestyles depended on their 
ongoing commission cheques. This drove them to adhere strongly to Storm policy 
and recommend increases in borrowings and investments, even during the final 
days”. [Alan Macdonald – Former IT Manager of Storm Financial] 

Hmm! I rest my case. 
7. LEGAL PRINCIPLE – “Goodridge v Macquarie” 
“The contract was amended as well as novated. In transferring the margin loan 

contract to the trustee of the trust, a limitation of liability was inserted into Mr 
Goodridge’s contract which was not there previously. The Court took exception to 
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this inclusion and found that if this were permitted without Mr Goodridge's consent to 
the amendment then there would appear to be no limit to the additional contractual 
provisions which could be included.” 

Basically, this means that the contract was (1) amended as well as (2 replacing a 
party to an agreement with a new party. Any amendment of any contract must be by 
mutual agreement of the parties that have contracted with one another. In fact any 
alteration can constitute a new contract based on the amended terms. Any 
amendments to prime conditions of a contract would certainly require mutual 
agreement. “Ratios” and changes to the “T & C’s” under which a margin loan contract 
was negotiated, would, in my opinion, constitute prime conditions of a margin loan 
contract. 

Any novation - replacing a party to an agreement with a new party – unlike 
assignment, requires the consent of all parties.  

“There is a difference between consent and authorisation. The Court was not 
prepared to say that the novation was binding solely on the basis that Mr Goodridge 
had consented to a novation when he entered into the original contract. The Court 
made the distinction between mere consent and authorisation, which requires 
something more than consent, but did not consider whether an authorisation would 
be sufficient because it found that that there was no evidence that any such 
authorisation had been given by Mr Goodridge. However, the Court appears not to 
have disturbed the first principles of the law of agency, ie that a properly drawn 
clause with sufficiently wide scope could authorise the lender to enter into a novation 
on behalf of the borrower.  

To my knowledge, we, Storm’s clients, did not authorise Storm in writing to act for 
us as an agent in relation to our margin loans. 

Implied intention based on consumer protection. The Court thought that parties in 
Mr Goodridge's shoes would have a clear interest in the identity of the party 
performing obligations for them. The margin lending contract did not expressly 
contemplate to whom a novation could be made, or on what terms. On this basis 
(which has a 'consumer protection' flavour) the Court found that it was the intention of 
the parties that the fundamental rights, discretions and obligations of Macquarie Bank 
under the margin lending contract would not be transferred to another person without 
Mr Goodridge's consent, whatever the general transfer provision said. 

The banks are arguing that we gave our permission to them that Storm would be 
notified in the event of a margin call. Note that “the fundamental rights, discretions 
and obligations of Macquarie Bank under the margin lending contract would not be 
transferred to another person without Mr Goodridge's consent, whatever the general 
transfer provision said.” Whilst the circumstances are somewhat different, the legal 
principles are the same. The banks had an obligation to make a margin call on us, 
their customers, and they failed to do so. 

To reiterate, the “Goodridge” case in respect of margin loans is a landmark 
judgement because it puts the responsibility squarely back on the banks to notify 
their customers of margin calls. It was established in the “Goodridge” case that 
“obligations in a contract cannot be assigned.” Therefore, the banks cannot shirk 
their responsibility be saying that Storm was responsible for notifying Storm’s clients 
of margin calls. Storm was not a party to the margin loan contracts despite the banks 
telling everyone otherwise.  

If we accept the premise that the margin loan contracts were between the Banks 
and its customers alone, then the ratios agreed to by the banks with their customers 
in the margin loan contracts must be applied. Not ratios that were subsequently 
agreed to by Storm and the banks.  

Then there is the question of when margin calls were actually made? The 
‘Goodridge’ case established that margin calls made by a bank must be in written 
form that must be sent directly to the banks’ customers. If banks fail to do so, margin 
calls have not been made.  
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Margin calls must also be made in a timely way and without undue delay. In the 
case of the CBA, we are looking at a time frame of between 10 and 11 weeks. In the 
case of the Macquarie Bank, we are looking at between 2 and 3 weeks. Clearly, such 
delays are unreasonable and unjustified placing customers’ assets at high risk in a 
market that was continuing to fall with every day that passed. 

The following legal principles were identified: 
 Rights and not obligations are capable of assignment. 
 To legally assign rights a lender must ensure that effective notice is given 

to the debtor. 
 Notice of an assignment must be actual and not constructive. 
 Some arrangements are not capable of equitable assignment and must 

be novated (ie. the lender must have the consent and involvement of the 
borrower to the arrangements). 

 In some instances, novation may be necessary to perfect an assignment. 
It is true that I am not a lawyer. Further, I realize that the law is affected by 

circumstances, statutes, and other influences that have a bearing.  
However, commercial law principles of which I am aware, are well established. 

They haven’t radically altered since I studied contract law. The “Goodridge” case has 
highlighted some important legal fundamentals in contract law that seem applicable 
to our cases against the Banks that operated in conjunction with Storm Financial. 
Clearly, the banks have a case to answer! 

8. CASE STUDIES 
Here’s a typical senario (see case 10 attached) 
“ When we joined storm in 2007 we owned our $730,000 home outright and had 

$150,000 in cash. On Storm’s advice, we took out an investment loan with BOQ for 
$50,000 and soon after $ 550,000. I was never quite sure why they did this. We also 
signed up for a margin loan with Macquarie for up to $1,000,000 never thinking we 
would ever need to use this much money. Over the next year regular amounts were 
taken out from this margin loan to the extent that we were never quite sure how much 
we had borrowed. In the end, we did not receive a margin call from Mac bank. 

We did have enough money left in our investment portfolio to pay out our margin 
loan with $18,000 left over. We still owe BOQ $600,000 

I was working full time earning Approx $62,000 gross a year and my wife was 
working part-time as a reg nurse and was earning $30,000. 

I have subsequently lost my job (57yrs old) and have started my own business 
after having difficulty finding a job. 

My wife is working full time as a nurse. Our repayments are approx $4,800 a 
month, and, needless to say,  we are just scraping by. 

We did apply for “hardship” with BOQ twice. The first time this was rejected and 
the second time, they held off our repayments for 2 months then increased our 
repayments to make up for this. Our$550,00 BOQ loan is fixed at 9.3% due to end in 
Aug of this year, The BOQ were unwilling to change interest rate when we applied for 
hardship Nov 2009. 

Mac bank did discover $35,000 some 2 months following closure of our accounts, 
and it wanted to charge us $50 because they were unable to put it in our closed 
account? They soon changed their mind when I rang them!” 

How did this couple start off in a position of financial security and end up in this 
situation? The answer is clear enough! The financial advice given was reckless and 
inappropriate. The loans extended on their home and acquired through a margin loan 
were unnecessary and were solely designed by Storm and the banks to churn money 
out of them. In many respects, their story mirrors ours and countless others! 

An isolated case perhaps? Certainly not! The Banks And Storm left a trail of 
disaster in their wake. I have taken 9 case studies from investor details sent to me 
and they all reflect one thing; a “modus operandi” that is always the same. These 
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cases and countless others provide proof that Storm and the banks working in 
partnership put their interests first, and their customers’ interests last.  

On “Page 30” I have included a spreadsheet detailing these 9 cases. By perusing 
this spreadsheet you can see a pattern clearly emerge. Let’s look at some of these 
now: 

Cases 1 to 9 
(a) Total margin loans in dollars terms  
The total of all 9 margin loans amounts to $7,607,590 or an average of $845,287 

per case. 
(b) Date when margin loan taken out (Date) 
With the exception of one, these loans were taken out between June 06 and Aug 
07 when markets indicators were suggesting that caution was warranted.   
(c) Interest paid on margin loan  
The total interest paid on these 9 loans amounts to $1,182,507. However, this 
figure is on the low side because some would have paid part of the margin loan 
interest from their CMT accounts.  
(d) Storm fees paid from margin loan  
The total in fees paid out of these margin loans to Storm amounted to $740,983. 
However, some fees were also paid from the housing loan and the CMT so I 
estimate that this figure is well over a million dollars. 
 (e) Date when instructions were given to pay out margin loans 
It appears for the most part that in the middle of October 2008 when Storm 
intervened and advised everyone to sell down, Storm did not subsequently sell 
down everything, which left the margin loans alive. This, meant, in fact, that the 
Macquarie Bank was still drawing down on customer’s funds for margin loan 
interest, and those customers also had to pay additional monies to meet the 
margin loan balances that had blown out because of the delay in paying them 
down in the first place. 
(f) Name of party to whom instructions were given to pay out margin loans.  
The MML customers originally gave their instructions to Storm in October 2008 to 
pay out their loans. However, it wasn’t until early 2009 that they were paid out 
fully.  
 (g) Date funds( from sell-down) paid into bank account/s 
This ranged from 2 to 3 weeks, although some were more, and some were less. 
(h) Break fees 
Some customers incurred break fees. 
(i) Margin loans extinguished. 
It appears that all finally sold down and extinguished their margin loans.  
(j) Did they give express permission to sell down their investments?  
Most gave permission to Storm to sell down. However, most were also under the 
impression that all their shares would be sold down thereby extinguishing the 
margin loans. 
(k) What other loans (housing etc) did they have when you took out the margin 

loans originally?  
It is evident that all had sizeable housing and other loans in existence when the 
margin loans were first brokered. 
(l) Did a bank officer from Macquarie interview customers or did Storm 
handle everything?  
It appears that Storm handled everything to do with customers’ margin loans and 
Macquarie Bank’s officers interviewed no one. 
(m) Did customers receive a booklet outlining Macquarie’s terms and  

conditions?  
Most did. One or two, however, cannot remember whether they did or not. 
(n) Comments: 
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Case 2: We did not know if Storm advised the Macquarie Bank on our behalf or 
whether Macquarie sold 100% of our portfolio without instructions from Storm! 
Case 5: We never had the margin loan concept explained to us. We thought we 
only had one loan until Storm collapsed and we found that we had another. 
Case 6: When my margin loan was with BT my credit limit was $500,000. When it 
was switched to Macquarie, it rose to $2,000,000 even though I wasn’t in full time 
work and hadn’t been for years! 
Case 7: We relied on Storm’s professional advice completely! 
Case 8: We signed to sell down on 6/8/2008 and were not sold down until 
November 2008! 
Summary of cases studies: 
The margin loan amounts quoted, are of course, figures that need to be looked 

on as guidelines only because they may contain some clients’ equity. They really 
need to be dissected properly in order to establish the individual customer’s true 
position 

It appears to me from the evidence at hand that margin loans and housing loans 
were recommended by Storm for no other reason than to serve its own ends. I 
suspect that few of these margin loan borrowers had any real cash assets to begin 
with. Storm saw an opportunity to convert their clients’ existing assets such as their 
houses to cash in order to invest in the share markets.  

Because the customers for the most part had share portfolios that consisted 
mainly of borrowed equity, it was a foolish way to invest. Unfortunately, the 
customers relied entirely on Storm for sound financial advice and did not realize this 
at the time.  

The fact that Storm’s fees and interest were for the most part paid from the 
margin loans put the customers “behind the eight ball” from the start. They were 
paying interest on interest, so to speak. 

Because these customers were so highly geared, it was crucial that margin calls, 
when made, be expeditiously expressed. They were not! 

Further, when shares were sold down, they needed to be sold down in full to 
protect what equity remained in the customers’ share portfolios. They were not! 

9. SELL-DOWN OF SHARES 
One of the most difficult things for most Storm investors to establish is exactly 

what happened to their share portfolios from the time they gave Storm permission to 
sell down until the time the proceeds were placed in their accounts. Further, they 
cannot understand why it took so long for the margin loans to be finally closed down. 

I believe part of their confusion stems from the events that took place in October 
2008 and the information they were receiving from Storm. 

In a letter circulated to its clients dated 8th October 2008 (version 2) certain 
courses of action were suggested by Storm to counter the affects of the falling share 
markets. 

“ACTION ONE: We propose that you increase your buffer by switching part of 
your portfolio (up to 100%) out of equities into cash.  

It is strongly advised that these funds are not to be used to pay down debt. The 
effect of this is to "inoculate" part of your portfolio from any further falls in the market 
to stabilise your position. It is important to understand that as markets start to recover 
(which they have historically done to date), this stabilization action has the potential 
to restrict the rate of recovery in an upward market. 

ACTION TWO: For those who prepaid interest, there is a possibility that further 
buffer can be secured by obtaining a refund of, any remaining interest prepaid for the 
08 year to reduce debt. This would depend on the margin lender agreement. This is 
not a disposal of asset as the prepayment was funded from the debt. The effect of 
this is to increase your buffer by between 2 and 4%. This will be unlikely to affect the 
08 tax year, and should be relatively neutral for the 09 tax year, because although 
the refund of this interest will be treated as taxable income the subsequent 
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capitalization of interest per month between now and June should offset this. There 
may be an economic cost in breaking the prepayment (we estimate this could be 
large — in the order of 25% of the interest refund amount), however this may be 
compensated for with lower interest payments due to possible further interest rate 
reductions over the coming months, and may be worth considering rather than larger 
switch amounts if there are further market falls. 

In some cases, BOTH of the two actions above may need to be taken.” 
Countless Storm investors on receiving this advice wouldn’t have had a clue what 

to do for the best. Bear in mind that these clients for the most part were self-funded 
retirees with little or no experience in investing. Therefore, they relied entirely on 
Storm for advice.  

What they would have realized however was the importance of selling down their 
shares whilst there was still time because they knew they would never be able to pay 
off their margin loans if they did not. So, when they gave permission to Storm to sell 
down, they expected this to be actioned immediately to protect what equity was left in 
the portfolio.  

“The effect of this is to "inoculate" part of your portfolio from any further falls in the 
market to stabilise your position.” 

If you look at the actions of Storm, the Macquarie Bank, and the CBA from that 
time onwards, you will see that they collectively paused to consider whether the 
situation would change. At that point they were starting to gamble because the so-
called” inoculation of clients’ portfolios had not occurred yet. Storm “sat on their 
hands” and the banks looked on because the agreements in place between Storm 
and those banks left the decisions to Storm. All the while, Storm’s clients who were 
the banks’ customers as well, thought that at least part of their portfolios were being 
saved by their investments being sold down.  

The factors for the disaster that followed were all in place: (1) margin loan ratios 
that were set at dangerously high levels, (2) over-leveraging of customer’s portfolios, 
(3) agreements between the Banks and Storm that delayed the notification of margin 
calls beyond acceptable standards, (4) the level of debt within the portfolios that 
obscured the true equity figure, (5) the lack of effective information systems to 
monitor the true positions of individual portfolios, (6) a mind-set by all concerned that 
the markets would turn if they waited long enough, (7) the inability of Storm and the 
banks to establish the true ratios of individual’s portfolios because the systems in 
place did not take into account all liabilities. The clock, in fact, had been ticking for 
some time. 

The Banks claim that they had Storm’s permission to act in the way that they did 
with our monies. The Banks seem to forget that they did not have our permission to 
act in this way. We were the banks’ customers, not Storm!  We did not give Storm 
permission to act for us where legal matters (contracts) were concerned. They were 
simply our financial advisors.  

The agreements between Storm Financial and the Banks were separate 
contracts entered into by Storm and those Banks. In a sense, such agreements were 
tainted because they infringed on the Banks’ customers’ rights, and they were based 
on amendments of separate margin loan contracts between the Banks and their 
clients. By entering into these covert agreements with Storm, the Banks, of whom 
Macquarie was one, breached their contractual obligations to their customers. 

Who was to blame? They were all to blame! Storm Financial for the reckless 
financial advice that it gave to its clients for the express purpose of lining its own 
pockets, and the Banks that worked in partnership with that company. In so doing, 
the Banks ignored their Banking Codes of Conduct and extended loans in true “Sub-
Prime” fashion. 

The full extent of Storm’s duplicity will probably never be established. The 
number of cases involved and the resources required to examine each one of them 
preclude a thorough investigation of each single individual case. However, I have no 
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doubt that, if individual cases were closely examined, the common theme found 
throughout would be one of reckless financial advice given by Storm that was 
allowed to flourish because the banking institutions involved supported everything 
Storm did.  

Can what Storm Financial did ever be justified? The answer is, “No, it cannot!”  
Can what the banks did ever be justified? The answer is still, “No, it cannot!”  We, 
who have lost everything, are not victims of a natural disaster such as a bushfire or 
an earthquake. Rather, we are the victims of a financial system, ineffectually 
regulated, and poorly policed. Banking institutions have been permitted to operate 
questionable financial schemes at will. Financial advisers have been able permitted 
to give financial advice freely without any checks and balances.   

As a result, thousands of self-funded retirees are now penniless because they 
took professional financial advice from Storm Financial, and borrowed from Banks 
that they thought they could trust. This is but a sad indictment of this government’s 
failure to protect its senior citizens.  

FRANK AINSLIE – 25th June 2010 [End of report] 
 
 

THE ‘GOODRIDGE’ CASE 
 
The ‘Goodridge v the Macquarie Bank’ case is an important one that has a direct 

bearing on any action we take against those banks that extended margin loans to us. 
The CBA (CGI) and Macquarie are the principal banks in this regard. The case is 
critical because it clarifies points of law in relation to margin loans.  

In effect it tears the Banks’ arguments in relation to margin calls to shreds 
because it defines the banks obligations to its customers where margin loans are 
concerned, the manner in which margin calls must be made, and to whom. 

The Banks contend that under the arrangements they had with Storm Financial, 
Storm was responsible for notifying its clients. The ruling in the ‘Goodridge’ case is 
quite clear on this point. “Obligations under a margin loan contract cannot be 
assigned.” The Banks would have you believe they can! 

The ‘Goodridge case was appealed in relation to the amount of compensation 
that was awarded. However, the point of law relating to “assignment of obligations” 
highlighted in this case was never contested on appeal.  I can only surmise that this 
aspect wasn’t appealed because this principle is enshrined in contractual law and 
any appeal would therefore fail.  

Whatever, the Banks are now back to square one and they are going to find it 
tough going when they are asked to justify their actions in relation to margin calls that 
they did not make to us directly, in a court of law.  

Here’s something I extracted from the Internet for those that are interested in the 
principles of law involved. I have underlined some important issues: 

“Mallesons Stephen Jaques 
The Goodridge Case: new facts not new law - 24 February 2010 
In a recent decision, the Federal Court of Australia has found that enforcement 

action under a margin loan was improperly taken. After doing so, the Court also 
made some observations in relation to the transfer of the margin loan which could, if 
taken out of the limited context in which they were made, cause some uncertainty for 
some common commercial transactions. In this note, we consider whether there are 
any wider implications of the decision in Goodridge v Macquarie Bank and note some 
common transactions which should remain unaffected. 

The issue in dispute in the case was simple: were the actions taken by 
Leveraged Equities to make a margin call and to enforce security against Mr 
Goodridge, the borrower under the margin loan, valid? The Court found that the 
actions were not valid because notices were not given, and actions were not taken, 
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properly in accordance with the margin lending contract. Accordingly, the Court 
ordered that the property of Mr Goodridge be restored to him and that he be 
compensated for the losses he suffered. 

If the Court's decision ended there (and the Court itself noted that it could have) 
then the case would be unlikely to be of note, except as a reminder that in enforcing 
contractual rights it is important to adhere closely to the terms of the contract. 

However, the Court went on to consider other issues related to the margin loan. It 
is these additional considerations of the Court which have given rise to the most 
discussion and interest. 

Background: 
The margin loan which Leveraged Equities attempted to enforce had been 

originally made to Mr Goodridge by Macquarie Bank. The margin loan had been 
transferred to Leveraged Equities as part of the sale of a portfolio of margin loans. 
This sale involved first transferring the loans from Macquarie Bank to a trust, the 
trustee of which was then replaced by Leveraged Equities. 

The Court examined the transfer transaction to see if it was effective to transfer 
the rights which Leveraged Equities purported to exercise under the margin loan. It 
did this because if it found that the transfer was ineffective then Leveraged Equities 
would have had no right to enforce under the margin loan, even if it had complied 
with the loan terms. 

The Court considered the issue in two parts: 
whether there had been an effective novation of the rights and liabilities under Mr 

Goodridge's loan, and  whether there had been an effective assignment of the rights 
alone under Mr Goodridge's loan. 

Novation: 
A “novation” is a three-way agreement under which two parties to a contract 

agree to its termination in consideration of a new, but identical, contract coming into 
existence between one of those two parties and a new third party. The effect is to 
replace one party to a contract with another person. The Court found that there was 
no effective novation of Mr Goodridge's loan contract to replace Macquarie Bank with 
Leveraged Equities. This was because such a novation would require Mr Goodridge 
to actively participate in it (either directly, or through someone else who he had 
authorised to act on his behalf). The Court found that this had not occurred and that 
mere consent to a future novation given at the time of the original contract was not 
sufficient.  

The interesting aspect of this part of the decision is that Macquarie Bank was 
relying on a provision in the margin loan which stated that: “the bank may assign, 
transfer, novate ... and can otherwise deal in any manner [with] all or any part of the 
benefit of this Agreement and any of its rights, remedies, powers, duties and 
obligations under this Agreement to any person, without the consent of the 
Borrower...” 

The Court found that this provision was an insufficient basis to effect the novation 
without Mr Goodridge's participation at the time of the novation.  

However, considerable care should be taken before jumping from this result to 
the conclusion that it is impossible for a contractual provision to authorise in advance 
one party to novate its obligations to a third party. Before doing so, it is important to 
look carefully at a few of the factors which appeared to have influenced the Court in 
making its determination, namely: the contract was amended as well as novated. In 
transferring the margin loan contract to the trustee of the trust, a limitation of liability 
was inserted into Mr Goodridge’s contract which was not there previously. The Court 
took exception to this inclusion and found that if this were permitted without Mr 
Goodridge's consent to the amendment then there would appear to be no limit to the 
additional contractual provisions which could be included. 

There is a difference between consent and authorisation. The Court was not 
prepared to say that the novation was binding solely on the basis that Mr Goodridge 
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had consented to a novation when he entered into the original contract. The Court 
made the distinction between mere consent and authorisation, which requires 
something more than consent, but did not consider whether an authorisation would 
be sufficient because it found that that there was no evidence that any such 
authorisation had been given by Mr Goodridge. However, the Court appears not to 
have disturbed the first principles of the law of agency, ie that a properly drawn 
clause with sufficiently wide scope could authorise the lender to enter into a novation 
on behalf of the borrower. 

Implied intention is based on consumer protection. The Court thought that parties 
in Mr Goodridge's shoes would have a clear interest in the identity of the party 
performing obligations for them. The margin lending contract did not expressly 
contemplate to whom a novation could be made, or on what terms. On this basis 
(which has a 'consumer protection' flavour) the Court found that it was the intention of 
the parties that the fundamental rights, discretions and obligations of Macquarie Bank 
under the margin lending contract would not be transferred to another person without 
Mr Goodridge's consent, whatever the general transfer provision said. 

The combination of these factors lead the Court to its decision on the novation. 
The Court was not required to comment on transactions in which these factors are 
not present. Accordingly, its conclusions should not be assumed to apply to 
novations generally.  

For example, these factors should not be present in substitutions of financiers 
which take place in accordance with market standard syndicated loan contracts. In 
these contracts the terms of the novation are usually set in advance and any 
amendments which will be needed are usually identified and agreed to. Also, either 
the borrower itself signs the substitution form or provisions are included which 
properly authorise a party (such as the agent) to do so on behalf of the borrower. 
With this clarity of intention, and the sophistication of the parties, any argument of 
implied intention based on consumer protection is likely to be unfounded. However, 
the drafting of financing contracts without these protections would need to be 
reviewed if they are to be novated without the prior authorisation or 
contemporaneous participation of the borrower. 

Assignment 
The Court found that there was no effective legal assignment to Leveraged 

Equities of Macquarie's rights to make margin calls and take enforcement action 
under the Mr Goodridge's margin loan. 

The reasoning for this part of the decision is the most complex part of the 
decision but its essence was that the assignment of Macquarie Bank’s rights under 
the margin lending contract without the novation of Macquarie Bank’s obligations 
under that contract left an ‘unworkable situation’ because of the very close linkages 
in the contract between the rights and obligations. The example given by the Court 
was the right to exercise discretion to determine the value of the securities the 
subject of the margin loan. This discretion could be used to limit or refuse the 
advance of further funds, to trigger a margin call or to cause the early repayment of 
the loan. 

These linkages between the discretions and liabilities of the “Bank” under this 
agreement evidenced an intention between the original parties to the margin lending 
contract that the same legal entity would be exercising that discretion as well as 
performing those obligations. Accordingly, the rights and discretions could not be 
assigned at law, either on the basis that they were personal between Mr Goodridge 
and Macquarie Bank or they were subject to what was effectively an implied 
provision in the margin loan contract that they could not be assigned without the 
novation of the obligations to which they were linked. 

Again, it is necessary to consider this reasoning carefully before jumping to any 
conclusion that the Court was deciding that contractual rights cannot be assigned 
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without a transfer of liabilities under the contract. The Court's reasoning should be 
seen to be more subtle and less wide ranging.  

In particular the Court was influenced by: 
the importance of particular assigned rights to the whole margin loan 

contract. The assignment of the right or discretion to determine the valuation of 
securities particularly concerned the Court. This was because securities valuation 
was critical under the margin loan contract. In some cases, in margin lending 
facilities, the determination of the securities’ value can be more important than the 
borrower’s identity. For example, the terms of the margin loan provided that once the 
value of the relevant securities was determined, the obligation to lend was 
unconditional – there were no further conditions to meet or discretions to exercise. 
The importance played by the determination of the securities’ value meant that it was 
‘inherent and necessary’ to the performance by Macquarie Bank of its obligations. 

two legal entities needed to exercise the same rights and the contract did not 
provide a resolution. Because of their importance, the Court found that those 
particular assigned rights meant that both Leveraged Equities and Macquarie Bank 
would need to exercise them. However, the Court found that the terms of the margin 
loan contract did not cope with this, as there was no way in which two different legal 
entities could be “the Bank” under the margin loan contract for this purpose. This 
gave rise to what the Court described as the ‘unworkable situation’. 

These factors are related to the terms of, and the special nature of, the margin 
loan contract and the rights which were concerned. Were these factors not present, 
the Court may have reached a different conclusion. Accordingly, the conclusions of 
the case should not be applied where no equivalent ‘unworkable situation’ arises. For 
example, the case should not be seen as applicable to assignments where: 

there are no further obligations for the assignor to perform; or 
if there are further obligations for the assignor to perform and they are to be 

retained by the assignor, they are able to be performed at the assignor’s discretion 
without reference to the assignee; or 

if there are further obligations for the assignor to perform and the assignor is 
bound to perform them, those further obligations are not inextricably linked to the 
exercise of a fundamental right or discretion which has been assigned; or 

if there are further obligations for the assignor to perform and the assignor is 
bound to perform them, the exercise of any fundamental right or discretion to which 
they are linked is still being performed by the assignor (even if in a different capacity). 

Most assignments in common securitisation transactions will fall within one or 
more of these. For example, assignments of mortgage loans with redraw facilities 
should fall within one of the last three and be excluded from the application of the 
case. 

A few useful reminders 
The novation and assignment issues are the issues which most readers of the 

case are likely to focus (even though they are not technically the substance of the 
decision). However, throughout the case there are other statements which are useful 
reminders of established legal principle. These include: 

liabilities are ‘transferred’ by novation, not assignment 
novations do not have to take any particular form or be in a single document 
some rights may not be assignable if they are personal to the parties to the 

contract or if a provision of the contract prohibits their assignment 
notice of consecutive assignments can be given at once 
notices of legal assignment do have to be received by the debtor to be effective 

(and constructive notice is not sufficient) 
if a number of days notice must be given, it means that number of clear days 
services acquired for the purpose of providing for a person’s retirement attract the 

protection of the ASIC Act as they are acquired for a personal use 
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the drafting of contractual provisions, and adherence to that drafting in exercising 
rights, is critical. 

A final perspective 
The decision has sparked some concern amongst market participants. However, 

for the most part this is not because of the legal principles which supported the 
decision which the Court actually needed to make. Instead, it has arisen from 
applying some additional observations of the Court beyond the circumstances which 
were before it. The issue before the Court was quite limited: were the actions taken 
by Leveraged Equities to enforce the margin loan taken by Mr Goodridge valid? The 
Court found they were not. 

Although it did not need to, the Court took the opportunity to make some further 
observations as to whether any actions taken by in Leveraged Equities in its own 
name could ever have been valid. The Court found that they could not, as there had 
not been a valid novation, or legal assignment, to Leveraged Equities. As these 
observations were not necessary to decide the case, to take them as new 
descriptions of general principles of equitable and legal assignments, or even of 
novations, is to take them further than the scope in which they were given - for 
example, the beneficial entitlement of the loan repayments of Mr Goodridge was not 
an issue before the Court (and was not directly commented on by the Court). 

As the general principles of equitable and legal assignments have been clearly 
set out by superior Australian courts (including the Full Federal Court, in which any 
appeal of this decision will be heard) it is difficult to see that the Court intended its 
additional observations in this case to be a declaration of any ‘new law’. Instead, it is 
perhaps better seen as application of conventional legal principle to very particular 
facts. Considerable care must be taken before extrapolating the decision in the case 
to transactions which are quite different to the transaction considered by the Court. In 
any case, on the basis that the decision is likely to be appealed, it would be 
premature to say that this decision represents settled law before the appeal is heard.” 
[End of article] 

Commentary: 
The ‘Goodridge’ case came along at a most opportune time for those Storm 

investors that took out margin loans with the CBA (CGI) and the Macquarie Bank. I 
was therefore taken by surprise when Slater & Gordon and ‘The Panel’ said that it 
wasn’t really relevant. As a law firm that was representing us against the Banks that 
extended these margin loans to us S & G should have been overjoyed. This was the 
first case of its kind in Australia relating to margin loans and it had been won by the 
plaintiff, Goodridge. 

In my letter dated 1st March 2010 to S & G which you read earlier on, I expressed 
my views on their seeming failure to grasp the significance of this case and I was 
then promptly dismissed as a client.  

You work it out! I cannot! 
Incidentally, Mr Goodridge was awarded shares worth $3.2 million. 
 

 
THE CBA RESOLUTION SCHEME 

 
"I find it extraordinary that you approach a negotiation by letting your 

opponent throw legal liability concepts to the wind and make hardship the 
central issue. The whole concept is misconceived from the start." Mr.Stewart 
Levitt, Principal Lawyer for Levitt Robinson, Sydney 
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Commonwealth Bank’s statement – Storm Financial 17 June 2009:   
“The Commonwealth Bank of Australia today issued the following statement in 

respect of its involvement with Storm Financial Ltd and the financial adviser’s 
collapse. 

The Bank acknowledges that the position in which some Storm Financial clients 
find themselves, while not caused directly by the Bank, involves the Bank to some 
degree. 

“In some cases we have identified shortcomings in how we lent money to our 
customers involved with Storm Financial,” Commonwealth Bank CEO Ralph Norris 
said. 

“We are not proud of our involvement in some of these issues and we are 
working toward a fair and equitable outcome for our affected customers.” 

“Our customers can be assured that where we have done wrong, we will put it 
right. I am committed to the identification and resolution of all issues relating to the 
Bank’s involvement with Storm Financial,” he said. 

Mr Norris said the Bank would meet its obligations to those customers identified 
as being in financial difficulty as a result of any shortcomings identified in the Bank’s 
lending practices. 

“However, the Bank is not responsible for the financial advice provided 
independently by Storm Financial to the Bank’s customers. That was clearly the 
responsibility of Storm Financial, a licensed financial advisory company,” he said. 

Working with the Regulator 
In December 2008, the Bank initiated dialogue with the Australian Securities and 

Investments Commission (ASIC), following concerns raised in relation to Storm 
Financial and continues to be actively engaged with them. 

Resolution for Customers 
The Bank established a hardship team on the ground in Townsville in February 

2009 and this team continues to work with our customers to seek solutions and 
outcomes for them. 

As a sign of the Bank’s commitment, it will immediately suspend repayment 
obligations until 31 August 2009 for all loans made to customers in relation to Storm 
Financial.  Mr Norris said, “Should customers have any enquiries in relation to their 
arrangements they should contact the Bank’s specialist team on 1800 059 000”. 

He added any settlement agreed between the Bank and its customers, either in 
the past or in the future, would not preclude them from having their individual 
positions improved should the Bank be required to do so to meet its obligations in 
relation to Storm Financial.  

The Bank will meet the cost of independent legal and financial advice for its 
customers. 

“The Bank will learn from the mistakes made in relation to lending to Storm 
Financial customers.  We will do everything possible to ensure that they will not 
recur,” Mr Norris said. 

Background 
The Storm Financial issues involve approximately 2,500 customers of the Bank’s 

9 million plus customers. 
In the context of a $220 billion loan book, the financial impact to the Bank of the 

Storm Financial issue is not considered material. 
Nevertheless the Commonwealth Bank acknowledges that the impacts for 

customers are more than financial. [End of statement] 
This appeared in ‘The Australian’ on  Feb 24, 2010  
“Commonwealth Bank of The Australian (CBA) is offering compensation worth 

$A200m in total to customers affected by the collapse of Storm Financial. The latter's 
founder, Emmanuel Cassimatis, argues that the development vindicates him and his 
claims that it was the bank who caused the margin lending firm's demise, and that 
responsibility for timely margin calls to the investors also lay with CBA. Under the 
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compromise negotiated by law firm Slater & Gordon, the clients will regain less than 
a fifth of their funds.” [End of extract] 

When criminals rob you in the street and steal everything, then offer back one 
fifth (your clothes perhaps!) what do you call that?  

 Personally, I call it, “a bloody cheek!”  
 The Law calls it stealing!  
 The CBA calls it a “Resolution Scheme!”  
 S & G call it “a fair settlement!  
 The Legal Services Commissioner hasn’t answered any calls!  
 ASIC haven’t called it anything yet because they are still thinking! 

In light of what we now know about the resolution scheme, perhaps its time to 
CALL THE WHOLE THING OFF because it really is a joke! 

Let’s now consider the basis for the CBA resolution scheme and why it came 
about: 

Elizabeth Knight of ‘The Sydney Morning Herald’  wrote in  Feb 2010 
“The Storm clients who borrowed money were duped or improperly treated in 

numerous ways by the CBA. In the first instance, some were issued loans that were 
inappropriately large or based on inflated collateral – usually the borrowers' homes. 
Those who borrowed to buy shares through margin loans were not told when the 
stocks they had bought fell below the trigger point for a margin call.  

Had they received margin calls, their shares could have been sold and the 
investors could have recovered some of the equity they had contributed to the 
investment. Instead the banks relied on Storm to make the margin calls. Storm 
claimed this was the banks' job. The other error to emerge from this debacle was that 
the loan to value ratio was changed but the investors were not told.” 

Given this culpability, and Knight’s acknowledgement that “...few, if any, will 
receive full compensation for what they lost”, this column can’t help wondering if her 
conclusion, that “...there is a lot to be said for this deal because it may allow investors 
to salvage something from the wreckage”, is overstating the case. A court battle may 
be long and drawn out but it may also award damages at the end of it. [End of article] 

Therein lies the rub! The resolution scheme that the CBA came up with does not 
include ‘damages’ that the CBA should pay to its customers for the wrongs it has 
committed. To rub salt into the wounds, the customers involved are not being fully 
compensated for their losses. The CBA resolution scheme in essence is no more 
than a hardship package designed to appease the likes of ASIC, the Parliamentary 
Joint Committee and the media. Rather than being a solution it is an insult to those 
that the CBA has offended against. The RS is so grossly unconscionable in concept 
that it should be set aside in law.  

I have already stated when dealing in this book with the CBA and Slater & 
Gordon my reasons why I believe the Resolution Scheme is immoral. The following 
should clarify my thinking for you: 

I wrote this letter on 30th March 2010 to Mr. Tony D’Aloisio – Chairman of 
ASIC: 

“Dear Sir: 
Re:  CBA/Slater & Gordon Proposal - “A flawed concept!” 
In my letter dated 19th March and the one enclosed with this letter, I commented 

on the various legal arguments that Slater & Gordon outlined in their publication:  
Storm CBA Resolution Scheme - “Proposal Framework & Advice Booklet” 

I will now comment on the proposal scheme as a whole and state my reasons 
why I believe the scheme is flawed and is iniquitous in its concept. 

To begin with, a proposal of this nature needs to be based on the rights of each 
party and what is fair and equitable to each, bearing in mind that one party is the 
injured one (the CBA’s customer/s) and the other has transgressed; namely, the 
CBA. Any proposal should be structured accordingly. 
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The problem is that the CEO and the Board of the CBA, whilst admitting 
“wrongdoings” by that Bank, have failed to, or choose to ignore this fact. 
Consequently, the CBA has put together a “hardship” plan loosely described as a 
“Resolution Scheme” that merely offers alternate options for customers to pay off 
debts rather than compensating those customers for causation. 

Slater & Gordon have aided and abetted the CBA in this by allowing the CBA to 
dictate terms and divest itself of blame. The CBA is culpable and the CEO and the 
Board of that Bank need to fully understand this. S & G should have made this fact 
abundantly clear from the start! In not doing this, S & G did their customers a 
disservice because it allowed the CBA to hide its failings as a responsible banker, 
and its questionable dealings with many of its Storm customers. 

I will not go into what was done in formulating the resolution process because it’s 
well documented. I will concentrate rather on what was established. The “Proposal 
Framework & Advice Booklet” issued by S & G is, I presume, the result of S & G and 
The Panel’s findings. It is, however, not a true reflection. 

1. The communication of the “28 days” offer  
The “Storm Financial Information Bulletin” issued on 16/3 by Slater & Gordon 

stated: 
“Time Limits for considering offers 
We have received a number of questions regarding the amount of time available 

to consider offers (or Proposals as they are described under the scheme) received 
from the Bank. 

The Scheme provides that you have 28 days from the date of the Proposal to 
accept or reject the Proposal. This 28 day period commences from the date of the 
Proposal. 

The 28 day period commences from the date that Slater & Gordon receives the 
proposal, not the date that you actually receive the proposal at your mailing address. 
We distribute all Proposals through Australia Post's Express Post service and 
therefore all clients should receive their proposals within 1, 2 or 3 business days. 

If after receiving the Proposal you have decided to accept the offer, then we 
recommend that you return the Deed of Settlement to us as soon as possible after 
you discuss the proposal with your Slater & Gordon lawyer. The sooner your 
documents are returned to us, the sooner we can register your acceptance of the 
Proposal with the Bank. 

Where any client has reason to require an extension of time, we have been 
talking to the bank about that. We are pleased to say that the Bank is adopting a 
sensible approach to such requests. In other words, if 28 days is not enough time to 
consider the proposal, consider our advice, and consider your options, then we are 
confident that the Bank will be reasonable in response to any requests to extend the 
deadline. “ 

The proposal once accepted becomes a legal agreement or contract. An “offer” in 
a proposed contract, if it states that the offer is to remain open for a “28 day” period, 
must come into effect from the time the offer is communicated to the offeree! Slater & 
Gordon are not a party to the contract and yet S & G state, “The 28 day period 
commences from the date that Slater & Gordon receives the proposal, not the date 
that you actually receive the proposal at your mailing address.” The offer is therefore 
already specious because it is not a “28 days” offer!  

Whilst still on this subject, I am receiving feedback that despite S & G’s 
assurance that no pressure is being brought to bear in accepting such offers in the 
timeframe specified, some people are reporting otherwise. You should check this out 
immediately. 

2. The “Proposal Framework & Advice Booklet” 
I have already commented, in my letter to you dated dated 19th March and in my 

enclosed letter, on the various points raised in this booklet. The overriding theme 
seems to be that of “Agency” which has been assumed as exiting between Storm 
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and its customers. This supports Damian Scatini’s statement in one of S & G’s 
bulletin’s when he states that the Goodridge case differs from that of the 
CBA/Storm’s customers’ because a third party was involved. This third party being 
Storm whereas only two parties were involved in the Goodridge case. 

I realize that the aspect of “Agency” in contract law can often be confusing and is 
based on the agreement, circumstances and duties of those involved. 

The Goodridge case reinforces the view that obligations under a contract of any 
kind cannot be assigned except with the consent of all parties involved in the original 
contract. Where such consent is obtained from the borrower concerned, it will be 
considered as a deemed novation, resulting in the substitution of liabilities and 
obligations to the assignee. 

The introduction of a new party into an existing contract, in our case, Storm 
Financial, would itself amount to a novation of the existing contract, and would result 
in the creation of a new contract between the CBA and Storm. Courts have 
proceeded on the basis that a transfer of “obligations” can be effected only through a 
novation. It has therefore come as a shock that S & G and The Panel have decided 
that the Goodridge case has little bearing on ours. 

3. Mr. Ian Callinan’s consideration of the Goodridge case. 
Mr Ian Callinan AC, former High Court Judge and a Brisbane-based Queen's 

Counsel who is the chairman of the Independent Panel has commented on the 
Goodridge decision as follows: 

    On 19 February 2010, I considered the Framework negotiated between the 
Commonwealth Bank and the solicitors for many of the claimants against it, Slater and 
Gordon Lawyers. I have, now been asked to give further consideration to the Framework 
following upon a single Justice decision of the Federal. Court (Rares J) in Goodridge v 
Macquarie Bank Limited [2010] FCA 67 delivered on 12 February 2010. It is a decision of 
interest here because it is concerned with the legal consequences to a lender and borrower of 
margin trading. 

   The margin loan in Goodridge’s case had been made by Macquarie Bank. The debt was 
sold and transferred to Leveraged Equities as one of a portfolio of margin loans. Rares J found 
that the transfer was ineffective. A deal of his Honour's reasons are taken up with that issue 
which was fundamental with his Honour's judgment. Questions of the efficacy of a transfer of 
any loan have no relevance to the cases brought by the Storm investors because the 
Commonwealth Bank did not transfer margin loans to any other financiers. 

   Rares J held that the transfer had not been effective, and that therefore Leveraged 
Equities had no right to make valid margin calls. Having so found, it followed, his 
Honour said, that Mr Goodridge was entitled to relief; and at least damages for the loss that he 
suffered from the sale of his shares. His Honour granted relief in these terms (Including, it 
warns, declaratory relief): 

Mr Goodridge had complied with and satisfied the 5 February 2009 call margin in 
accordance with the Bank’s requirements by 23 February 2009. He was never in default in 
respect of that margin call; 

 the peremptory demands on Mr. Goodridge, for payments that that were made on 23 
and 24 February 2009 were not [valid] margin calls, or otherwise authorized under 
the loan and security agreement; 

 no power to sell Goodridge’s units was ever enlivened. 
 the sales of those units and the respondents' denial of his entitlement to be provided 

with finance in accordance with his margin loan facility were actions in breach of the 
contract between Mr Goodridge and the Bank; 

 Mr Goodridge is entitled to have his property restored to him and to be compensated 
for any loss he suffered subject to his giving credit for any obligation or liabilities he 
would have incurred had the breach of contract not occurred. 

 4. His Honour then went on, as he acknowledged, unnecessarily, to conclude: the 
transactions on which the Bank and Leveraged Equities relied as novations of Mr Goodridge 's 
margin loan and loan and security agreement did not novate those agreements. He remains in a 
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contractual relationship with the Bank on the terms the pro-existing contracts; no valid 
assignment of the Bank's rights to Mr Goodridge 's margin loan, ... units or the loan and security 
agreement occurred because the nature of the Bank's obligations to Mr Goodridge were so 
interconnected to its rights that they could not be separated in the manner on which the 
respondents relied; 

Mr Goodridge did not receive notice of any assignment of the bank's rights under s 12 of 
the Conveyancing Act or in equity before his ... units were sold; alternatively, 

Leveraged Equities acted unconscionably in the exercise of whatever powers it had against 
Mr Goodridge in contravention of s 12CB of the ASIC Act. 

 In the action, Mr Goodridge had claimed, among other things, that the conduct of Macquarie 
Bank and Leveraged Equities was unconscionable under sections 12CA and 12CB of the 
Australian Securities and Investments Commission Act 2001 (Cth). It was in paragraphs (205) 
to [208] in particular, that his Honour considered the question of unconscionability (on the part of 
Leveraged Equities) in making the margin calls. He said that "the norm of conduct imposed by s 
12CB is different from and of wider scope than that imposed by equity and repeated in s 12CA" 
(at [206]), a matter to which I will return in due course. That finding was the basis of his Honour's 
[unnecessary] conclusion as to unconscionability consisting of Leveraged Equities's insistence in 
all of the circumstances, upon the exercise of rights that it did not have as an assignee to make 
margin calls including the putting of pressure on Mr Goodridge to sell when he was 
"emotionally overwrought". 

The declarations and other relief granted by his Honour are very typically relief of the kind 
granted following a holding of unconscionability. The appropriateness or otherwise of such relief 
consequent upon a finding of breach of contract may, with respect, be open to some debate, even 
though Courts today generally take a more flexible approach than in the past to forms of relief 
available in respect of many non-statutory causes of action.  

His Honour explained why he thought that the relief which he ultimately chose to grant was 
available, and should be granted, in paragraphs [212]-[235] of his judgment and needs no further 
comment by me, except to note that the Evaluators too say in their joint consideration of the case 
that them may be doubt as to the correctness of some of the more general statements forming 
the basis upon which his Honour assessed common law damages. The case is obviously 
important for the unsuccessful defendants. It remains to be seen whether an appeal will be 
pursued by them. 

Rares J found that Mr Goodridge had done all that he could to satisfy any margin call made 
upon him, and, critically, that he had the resources to meet any properly made margin call by 
one means or another. Each of the Storm claimants is likely to be required to 
demonstrate the position that he or she would have been in, had the impugned margin calls 
not been made, to found the basis for the calculation of compensation to which he or 
she is entitled. 

Another relevant feature of Goodridge's case is that the units that Mr Goodridge 
held were in a fund which remained in existence at the date of the judgment The 
Storm Investors held units in a fund which has since terminated. Restoration of the 
kind ordered in Mr Goodridge's case is therefore not possible. 

In Mr Goodridge's case, the lender was found to have no right to make margin 
calls (owing to a failed transfer). I am not aware of any lack of power on the part of 
the Bank to make margin calls on the Storm Investors: rather the position is that it 
either failed to do so, or improperly (and perhaps invalidly) communicated calls.  

If that is the case, then the loss recoverable by the Storm claimants may be 
limited to the difference between the value of units at the time that an impugned 
margin call was made, and the time at which the Bank was entitled to make such a 
call. 

The findings as to unconscionability in Mr Goodridge's case might reasonably 
give claimants a basis to suppose that a Court would widely construe the term 
unconscionability in s 12CB of the ASIC Act (and, by analogy, s 51AC of the Trade 
Practices Act 1974 (Cth)) (TPA). The non-exhaustive statutory fist of relevant factors 
in the section refers to, the relative strengths and bargaining positions of the parties, 
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whether the defendant's conduct has resulted in the imposition of conditions not 
reasonably necessary for the protection of that defendant's legitimate interests, the 
other party's understanding of any relevant documents, whether undue influence or 
pressure, or unfair tactics have been engaged in, and, comparable prices charged by 
other providers.  

As I observed in my earlier consideration of the Framework, there is obviously 
room for difference of opinion in this field of judicial discourse which has hardly been 
simplified by the enumeration of the factors to which I have referred. 

That difference is evident, in particular, between the width of the construction 
given to s 12CB of the ASIC Act by Justice Rares and s 51AC of the TPA by some 
judges of the Federal Court on the one hand, and the statements of Justices of the 
High Court in ACCC v Berbatis Holdings Pty Ltd (2003) 214 CLR 51, on the other: 
see especially paragraphs [14], [151, [38), [40], [41), [44], [170] - [172].  

In Berbatis, Gummow and Hayne JJ stated the test for establishing 
unconscionability for the purposes of s 51 AA of the TPA to be (at [63]) "a disabling 
condition or circumstance seriously affecting [the claimants'] ability to make a 
judgement as to their own best interests" (my italics added). Section 51AA is of 
course a different provision from s 12CB of the ASIC Act ands 51AC of the TPA, but, 
even so, it is questionable whether the enumerated factors are ones that could not 
and would not ordinarily be taken into account in applying the "unwritten law”. The 
question also remains to be settled as to the extent to which the long understanding 
of " unconscionability ", including as to the necessity of a disabling condition or 
circumstance in the unwritten law, will influence the meaning to be given to the 
statutory term 

There are decisions in intermediate Courts in which the view has been taken that 
unconscionability may arise simply out of serious misconduct, or unfairness, and 
unreasonableness from a moral perspective, or systemic conduct focussed on vulnerable 
persons. Such conclusions appear to be based primarily on the words "in all of the 
circumstances" in the relevant statutory provisions, the assumption being that those 
words should be construed simply and solely for the benefit of claimants. 

The Second Reading speech for the Bill by which the analogue of s 12CB was inserted into 
the TPA (s 51ACj does refer to business conduct which is unconscionable by reference to 
the "enumerated [statutory] factors". It is conceivable that there may be 
circumstances adverse to a claimant and not otherwise ordinarily to be taken into 
account in the unwritten law, such as, for example, risk-taking, whether calculated or 
not, contributory acts or proportionality, which could now properly be regarded as a 
relevant circumstance bearing upon liability and the measure of damages or other relief. 
The unqualified approach adopted by some lower and intermediate Courts is not one  which the 
High Court has yet been called upon to consider. 

The Evaluators have concluded in their consideration of the Goodridge's case that it has 
some, but not major significance for the claimants' cases, a conclusion with which I largely agree. 
That conclusion follows from the fact that the Framework, the Evaluators and I, have in any event 
approached the claims on the basis that relief could be available under the Contracts Review 
Act 1980 (NSW) which already contemplates remedies at least as wide and flexible as any 
based upon either the unwritten law or statutory unconscionability. 

If the Framework does result in offers which are considered by a particular claimant in his or 
her case to be unfair, or not to recognise features of that person's case which are thought to give 
particular strength to a claim in unconscionability (especially perhaps some disabling condition 
or circumstance), then he or she will be free to reject the offer and proceed to evaluation and 
determination under the resolution scheme, or to pursue the claim in the Courts. 

In those instances, as I have previously said, I will determine any such disputes 
as required (as will the Evaluators). [End of Mr. Callinan’s summation] 

Reading through Mr Ian Callinan’s remarks, with due respect, he hasn’t 
addressed important aspects of the Goodridge case that have a marked bearing on 
the cases of the CBA/Storm customers. Rather, he has focussed for the most part on 
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“unconscionability” which is only one aspect of the Goodridge case. He also hasn’t 
really addressed the issue of novation which is central to the Goodridge case and is 
also an important issue in the cases of CBA’s Storm customers. 

Let me quote some of the legal opinions obtained on this case: 
“The case has clear implications for the margin lending industry and equitable 

title securitisation transactions, but also for a range of other loan transactions where 
lenders wish to understand their sell-down rights. This will particularly be the case 
where a simple assignment provision is relied on as being authority to transfer a 
lender's rights and obligations under a facility. The nature and interdependency of a 
lender's rights and obligations will need to be considered in the context of an 
assignment of rights. If a novation is required (or desired) to effect the transfer 
sought, consideration will need to be given as to how to effect the novation. 

“There is an express authorisation from the borrower in favour of the facility agent 
to act as the borrower's agent to enter novation substitutions. 

The agent's actions on behalf of the borrower would be clearly effected pursuant 
to that authorisation. 

The borrower's counterpart of the substitution agreement would be provided to 
the borrower (the borrower being a contracting party), with the borrower being fully 
aware of its agent's actions which are to be binding on the borrower. 

The case also reaffirmed some long established principles of assignment: 
Rights and not obligations are capable of assignment. 
To legally assign rights a lender must ensure that effective notice is given to the 

debtor.  
Notice of an assignment must be actual and not constructive. 
Some arrangements are not capable of equitable assignment and must be 

novated (ie. the lender must have the consent and involvement of the borrower to the 
arrangements). 

The Goodridge case has caused quite a stir in legal circles and its implications in 
relation to assignment of rights and obligations in margin loans is central to the 
dispute the CBA/Storm customers have with that particular Bank. Yet, it has been 
dismissed as not have a great bearing on our case against the banks.  

I sometimes wonder whether we are all playing with a stacked deck which is 
heavily weighed in favour of the culprits. 

The ‘Goodridge’ case is, in fact, critical for those Storm clients that have issues 
with any banks in relation to margin loans. This is particular true if the Banks are 
going to rely on “agency” as one line of defence. Yet, we are now suppose to believe 
that the Goodridge case is not important? 

Let me just quote one of the comments made by Mr Ian Callinan 
“In Mr Goodridge's case, the lender was found to have no right to make margin 

calls (owing to a failed transfer). I am not aware of any lack of power on the part of 
the Bank to make margin calls on the Storm Investors: rather the position is that it 
either failed to do so, or improperly (and perhaps invalidly) communicated calls. If 
that is the case, then the loss recoverable by the Storm claimants may be limited to 
the difference between the value of units at the time that an impugned margin call 
was made, and the time at which the Bank was entitled to make such a call.” 

In the Goodridge case it was established that if margin calls were not given to the 
banks’ customers directly in a written notification, a margin call wasn’t made! The 
statement that, ..”If that is the case, then the loss recoverable by the Storm claimants 
may be limited to the difference between the value of units at the time that an 
impugned margin call was made, and the time at which the Bank was entitled to 
make such a call” seems to contradict the Goodridge judgement! Immediately, you 
have a difference of opinion between Rares, J and Mr. Callinan?  

One of the important points raised in the Goodridge case related to the making of a 
margin call. Again, this is central to the case of Storm’s customers and the relevant 
Banks. If The Panel has a difference of opinion in this regard, there is a clear conflict of 
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interest! The Panel is no longer viable until these issues are clarified. Certainly, any 
consideration of the Goodridge case is tainted if the principles in that case are not 
being applied when considering the Storm cases.  

There are other points that Mr. Cullinan has raised that conflict with the findings in 
the Goodridge case.  In other words, his interpretation on key issues is open to doubt. 

To summarise I believe Mr. Cullinan and the adjudicators who sat on The Panel 
applied their own opinions to the Goodridge case rather than formulating their views 
on the precedents set by such and the judgement made. The Panel’s efficacy must 
therefore be questioned. 

4. Imprudent banking 
The proposal does not provide consideration for customers’ losses that resulted 

from the CBA’s imprudent banking practices. The lending practices of the CBA and 
other Banks’ were imprudent in the majority of cases, whether they were in respect of 
house loans or margin loans. This is an article published in “THE AUSTRALIAN’ last 
Wednesday: 

“LOAN application fraud -- the process where lenders or mortgage brokers 
artificially inflate a borrower's income or assets -- spreads far wider than the Storm 
Financial crisis, consumer advocates have warned.  

The concession late last month by Commonwealth Bank of Australia that many 
Storm clients had been stung by the practice has shone the light on a problem that 
has been largely ignored by authorities, said veteran advocate Denise Brailey.  

"We have seen loan application fraud involved with a string of failed groups, 
including investors in Westpoint, investors involved with Kovelan Bangaru's 
Streetwise and in the failed Mortgage Miracles," Ms Brailey said.  

"I have spoken with more than 100 people who have been struggling with their 
home loans and have subsequently discovered their home loan documents have 
been altered or filled in without their knowledge.  

In an unprecedented settlement, CBA announced it would make payments  to 
thousands of victims of the Storm collapse, many of whom were duped into taking 
our margin loans they could not afford. The bank said that where loans had been 
given based on inflated valuations of underlying  homes, those loans would be 
lowered to the size that should have been granted.  

CBA would review its loans to Storm customers applying "prudent" lending 
criteria.  

Borrowers found to have inflated income levels would also have their  loans 
reduced and some interest payments refunded. Townsville Vietnam War veteran 
Steve Reynolds was one of the first victims of the Storm Financial model, losing his 
home and hundreds of thousands of dollars in life savings in December 2008.  

Mr Reynolds, who received a disability pension of $850 a fortnight, was given a 
loan of $1.2 million, despite having no ability to make interest payments.  

"How can a 60-year-old war veteran get into this position on the advice of a 
licensed financial adviser and how can the banks lend that large amount of money to 
this bloke who is on a pension?" Mr Reynolds asked amid the collapse.  

In the subsequent months it became evident Mr Reynolds was far from alone -- 
hundreds of other Storm victims discovered their ability to make loan repayments had 
been substantially overstated.  

Retiree Ian Jones, 65, is in danger of losing his two-bedroom flat after investing 
with Storm. 

After hitting turbulence when investments funded by a $700,000 margin loan 
soured, Mr Jones applied to his lender for a copy of his home loan application and 
found his income was hugely overstated at $3564 a month.  

CBA spokesman Steve Batten said the issue of inflated incomes being entered 
on to loan application forms was "a matter for Storm Financial".  

CBA has admitted some of its lenders inflated the loans they could write to 
customers, predominantly by overstating the value of the client's family home used to 
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secure the loan Mr Batten declined to comment on what action, if any, had been 
taken against employees for overstating property valuations.  

According to the Australian National Consumer Credit Protection Act 2009, 
lenders or mortgage brokers providing "false or materially misleading" information 
can face fines of up to $220,000 or up to two years' jail or both.  

Ms Brailey said she had spoken with "over 60 per cent" of the 144 clients of failed 
WA-based mortgage broker Mortgage Miracles. "I have told all of them to go and get 
a copy of their loan application form from their lender and every single form 
had overstated the person's income," Ms Brailey said.  

The offices of Mortgage Miracles were raided by WA's Major Fraud Squad  in 
October 2008.  

A fraud squad spokesman said investigations into the broker were continuing and 
were expected to be completed by August.  

No charges have been laid.  
Among those to have been burned by Mortgage Miracles, which 

encouraged clients to take out loans against their homes and invest in 
property developments, is Ann deWit. Ms deWit, a Dutch immigrant, and her elderly 
husband have been forced to rent out their house and move into a flat after an 
investment associated with Mortgage Miracles soured.  

The deWits, who receive an aged pension, were encouraged to borrow against 
their home -- which they had completely paid off -- to buy a parcel of land for 
$279,000 and to invest $110,000 in a property development.  

After they were unable to meet the repayments on those loans the couple 
engaged a solicitor, who allegedly discovered someone else had partly completed 
their loan form.  

The form claimed both were employed as "investment consultants" and earned 
$135,000 a year. "  

In light of what has been going on, the CBA's offer in relation to housing loans 
should be rejected if it doesn't meet the criteria of "prudent banking". .” [End of 
article] 

It is also true that the CBA’s customers’ financial positions have been affected by 
the actions of the CBA, and, as such, those customers are now negotiating from a 
position of weakness. A position, I might add, that was created by the very party, the 
CBA, that is now seeking an agreement with that will absolve it of its crimes and 
allow it to retain most of the loot. 

Why should these customers be expected to accept less than they are legally 
entitled to under law, unless adequate compensation is offered as part of the 
agreement? Can an injured party reasonably be asked to agree to anything when 
their bargaining power has been weaken by acts that can be attributed to the other 
party?  Doesn’t such an arrangement effectively violate the CBA’s customers’ 
contractual rights, and their valid compensation claims in relation to their margin loan 
contracts with the Banks, leaving them markedly worse off! Isn’t such a position 
quantified as being “unconscionable?” 

4. The law 
The fundamentals of contract law still apply in margin loan contracts or any type 

of legal agreements. The ‘Goodridge’ case was proof of that. Rights and obligations 
should therefore be foremost when considering such legal agreements. The CBA and 
other Banks’ have breached their agreements with their Storm customers on 
numerous occasions and they need to be brought to account.  

As soon as the Banks get into trouble they get rid of the staff that were 
responsible. The people that gave them the orders to start with survive because the 
facts are not brought out into the open. The top executives of the CBA and the 
Macquarie Banks were examined at length by the Parliamentary Joint-Committee, 
and misled that Committee at times. To my knowledge, no one ever followed through 
to establish the veracity of their statements. If executives don’t know the answers, 
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they should say so! Not make up something that sounds credible. Yet, these people 
were never punished for misleading the Parliamentary Joint-Committee. Again, we 
have a failing in our system. An unwillingness to act! 

The Goodridge case has highlighted the principles of contract law. Corporations 
wanting it otherwise, no matter how large a particular concern is or how far reaching 
in its influence, should not be able to pervert the law. The CBA is seeking to do just 
that, however, and it will not be stopped unless your organization does something 
about it! The CBA’s customers have rights that are enshrined in various Acts, in 
contract law, and in the Banks’ own banking codes of conduct. Therefore, the Banks 
must now meet their obligations and compensate the victims of Storm for losses that 
they were, in good measure, responsible for creating. 

I thank you for this opportunity to further state our grievances and we, the victims 
of Storm Financial and the Banks, now look forward to seeing justice served. [End of 
letter] 

Last but not least, I wrote on 30th June 2010 to Mr. Brendan French, General 
Manager, CBA Group Customer Relations (the architect of his grand design):
 “Dear Sir, 

Re: CBA Resolution Scheme 
I am in receipt of your letter dated 21st June and have noted your comments 

therein.  
I do not agree with your views, which should be no surprise, for the following 

reasons: 
“…its (the scheme’s) purpose is to facilitate expeditious, transparent and fair 

resolution to claims from former Storm clients against the CBA.”  
In that case, its purpose has failed. Replace your words ‘expeditious’, 

‘transparent’ and ‘fair’ with ‘expedient’, ‘secretive’, and ‘unconscionable’ because 
these words are, I feel, closer to the mark.  

“The structure and rules underpinning the Scheme are designed to ensure that 
clients' rights are maintained during the process.”  

I believe, in fact, that quite the opposite is true. The Scheme subjugates clients’ 
legal rights that are in law an immutable part of margin loan contracts. It also doesn’t 
address the contractual obligations your bank breached in its dealings with its margin 
loan customers. 

“This model has been adopted to offer former Storm clients a genuine, accessible 
and effective forum for reviewing their claims against the Bank, while also ensuring a 
range of protections are afforded.” 

The word “review” means “to go over or examine critically or deliberately.” 
How can the former Storm customers that took out margin loans with CGI have 

their claims reviewed if no one is reviewing those claims? Slater & Gordon certainly 
are not. When they approach their clients involved in the resolution scheme they 
merely pass on your offers.  

It is blatantly obvious from the discussions I have had with various Slater & 
Gordon clients that are part of this scheme, that Slater & Gordon have done little if 
any investigatory work when it comes to individual cases. They are merely taking 
your Bank’s word for it in much the same way that we took Storm’s word for it. Look 
where that got us! 

“Regarding the provision of legal advice, all former Storm clients have been 
provided with funding to choose their legal representative.”  

Until recently the Resolution Scheme was a closed shop between your bank and 
Slater & Gordon. The $5,000 per client didn’t offer any incentive to Slater & Gordon 
to investigate the principles of law involved in each individual case. Indeed, many of 
the S & G lawyers that interviewed individual customers seemed unaware of that 
customer’s particular details or what had occurred.  

Further, Slater & Gordon seemed to be touting CBA’s line rather than upholding 
the interests of their clients. In many cases, from the feedback received, your bank’s 
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offer was grossly inadequate in light of the circumstances, but Slater & Gordon 
offered no independent advice. 

Indeed, S & G have actually been asking your former Storm customers when 
making any counter offers to state their own legal reasons for rejecting your original 
offer. I was under the impression that any lawyer so employed should be preparing a 
retort on behalf of his/her client based on the legal principles relating to that particular 
case.  

What sort of nonsense is this when clients have to actually formulate their own 
cases in order to respond? The Legal Services Commissioner has been duly advised 
because this is just not acceptable. 

“I understand that you may be frustrated at the time the resolution Scheme has 
taken to address the issues raised by the collapse-of Storm. Further, acknowledge 
that you, like many Storm investors, are concerned to obtain a fair resolution to your 
particular clam.” 

Yes! You are correct when you say that we are frustrated. Wouldn’t you be? We 
are more than that though! We are angry that your bank has admitted wrongdoing, 
and yet has failed to compensate people accordingly. 

“The resolution Scheme is one way you can seek a relatively expeditious 
outcome.” 

Sounds great but your words have no substance! People want more than an 
expeditious outcome that leaves them owing your bank money that you foisted from 
them in the first place. People want justice to be served. By offering people a token 
sum, you are effectively sweeping your bank’s misdeeds “under the carpet”. 

“Other avenues of redress remain open to you, and you may wish to seek advice 
about those.” 

One avenue is, of course, litigation. It’s beginning to look as though we may have 
to take this to Court in order to obtain a fair settlement. Make no mistake! If we have 
to sue your bank and others, we will do so. The evidence is overwhelming and you 
will not win. A body of lawyers cannot pervert the law. Further, we, the thousands out 
there that have been left penniless by the actions of your bank and others, will 
ensure that the CBA receives the adverse publicity it richly deserves. 

“Your letter outlines in considerable detail a range of your concerns. While I am 
disappointed with your characterization of our intentions and actions, it remains the 
case that we do very genuinely believe the Scheme to be a fair, efficient and 
comprehensive means for former Storm clients to have their concerns heard and 
addressed in a transparent fashion. I appreciate that your views differ from mine on 
this point.” 

As I understand it, the Scheme is your personal brainchild! Therefore, your views 
are naturally prejudiced. Your opinion is also at odds with the people who suffered at 
the hands of your bank. The reality is that the Scheme is a solution rather than a 
resolution. It’s a solution for a bank that has breached a number of statutory Acts, it 
own banking code of conduct, and its contractual obligations to its customers. In so 
doing, it has trampled on their rights. Such a Scheme is therefore spurious. 

Further, by offering it to customers that were placed in their present predicament 
by your bank, it places such customers at a disadvantage. In other words, both 
parties are not coming to the table on equal terms. I believe in law that this known as 
“unconscionability”. Any agreements reached in such circumstances are therefore 
subject to appeal. Expect a few! 

“While much of what I have outlined in this letter reiterates material of which you 
would already be aware, I nevertheless hope that it assists you in understanding the 
Bank's position in these matters.” 

Your bank’s position, or more to the point, your bank’s attitude is all too clear. Let 
us make our position, and attitude for that matter, clear also. Your bank has betrayed 
the trust customers placed in it and infringed on their contractual rights. Your bank 
must therefore admit such and pay compensate commiserate with its failings. 
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Further, that compensation should be fair and reasonable. If your bank doesn’t 
recognize this and own up, there will be consequences.” [End of letter] 

Now we have the latest piece of nonsense. Our esteemed government wants to 
tax us on any compensation we receive from the banks. Not only do we have the 
banks stealing our money but the Government want their share of the spoils as well. 
If this wasn’t so bloody serious it would be a joke! 

Here’s the latest from Mr. Mark Weir, chairman of SICAG dated 9th October 2010: 
“Over the months since the roll out of the CBA Resolution Scheme there have 

been many questions surrounding how any Settlement Payment received under the 
Scheme will be treated by the ATO. 

 While some members may have a Tax Consultant who willingly sought a ruling 
for their client, there are many whose Accountants felt as much in the dark as their 
client. 

 The following is intended to inform members that they have an opportunity to 
obtain a Private Ruling from the ATO and provide some guidance as to how they 
might go about what is quite a simple process. 

 It has been revealed by a SICAG Member that the terminology used in the 
Resolution Scheme to describe the Payment IE 'Compensation' - has ramifications in 
regard to how it might be dealt with by ATO. 

 As members are aware there are three distinct categories represented in the 
Resolution Scheme - those with IHL only, IHL and Margin Loans and thirdly Margin 
Loans only. There are no doubt various permutations within those groups so from the 
ATO point of view it will not be a case of 'one size fits all'. For this reason it makes 
the need for members to obtain an ATO determination, relevant to their personal 
circumstances, all the more important.   

 The  'Compensation' description is extremely controversial particularly in the 
case of those who are represented in the scheme through a Margin loan. In this 
case it is simply the return of Capital that is rightfully ours that should have been 
salvaged from our investment had the process of the Investment model functioned 
as it should have done. In the words of Ralph Norris it is simply - 'putting right what 
they did wrong'. However investors need to find out from the ATO what their position 
is before any final assumptions are reached or SICAG engage in protest regarding 
the matter.  Despite this, Members are encouraged to express the belief in their 
application for a Private Ruling that the settlement terms in no way represent 
'compensation'. 

This comment is no less significant in respect of settlements applying the IHL 
participants and therefore it is equally important for them to find out how the ATO will 
determine settlement conditions in that category.  

 The matter was raised by the SICAG Chairmen at a meeting with ASIC who 
have undertaken to pursue the matter with the ATO. The Committee are writing to 
ASIC to find out if there have been any developments. We suspect however that the 
outcome will not result in a 'generic' solution but rather that the ATO will consider 
each case individually. 

It is therefore important that members consider obtaining a Private Ruling….” 
This situation really is incredible! Not only is this Government doing nothing to 

help but they want to kick us while we are down!  
Mark in the aforementioned said, “Despite this, Members are encouraged to 

express the belief in their application for a Private Ruling that the settlement terms in 
no way represent 'compensation.”  

I suggest that “return of stolen property” might be a suitable description to use 
and would substitute nicely for the word “compensation.”  

It’s at times like these that I regret never having studied chemistry because some 
of these people really need blowing up! Oh well! I guess I’ll have to settle for venting 
my anger in this book instead. 
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All in all this resolution scheme stinks! I find it quite incredible, don’t you, that the 
CBA Resolution Scheme is countenanced by ASIC of all people because apart from 
anything else, it reeks of unconscionability. 

Let me explain what “unconscionability under the law really is all about. 
 

 
CONTRACTUAL RIGHTS AND ‘UNCONSCIONABILITY’ 

 
It is now well established that exercising, or insisting upon, a contractual right 

may be unconscionable, notwithstanding that both parties agreed to that right upon 
entering into the contract. The following article gives some guidance as to the 
circumstances in which the exercise of a contractual right may give rise to allegations 
of unconscionable conduct, with particular reference to section 51AC of the Trade 
Practices Act. 

The law of unconscionability 
The doctrine of unconscionability in Australia was substantially extended in 1998 

with the introduction of the detailed regime in Part IVA of the TPA. Part IVA contains 
three specific provisions prohibiting unconscionable conduct: 

 section 51AA, which is a broad prohibition on unconscionable conduct 
within the meaning of the common law as developed by the courts 

 section 51AB, which applies to a corporation’s conduct with consumers in 
respect of the supply or acquisition of goods or services, and 

 section 51AC, which applies to dealings between businesses in 
connection with the supply or acquisition of goods or services where the 
value of the transaction does not exceed $3 million. 

Section 51AC, the focus of this article, provides that a corporation must not, in 
trade or commerce, in connection with the supply or possible supply or acquisition or 
possible acquisition of goods or services from a person (other than a listed public 
company) engage in conduct that is, in all the circumstances, unconscionable. 
Section 51AC identifies a range of matters the court may take into account when 
determining whether conduct is “in all the circumstances” unconscionable, including: 

 the disparity between the relative bargaining strengths of the parties 
 whether one party was required to comply with conditions that were not 

reasonably necessary for the protection of the other party’s legitimate 
business interests 

 whether complex and difficult to understand documentation was used 
 the extent to which a party was willing to negotiate the terms and 

conditions of the agreement 
 whether any undue influence or pressure was exerted 
 the amount for which, and the circumstances under which, one party 

could have acquired identical or equivalent goods or services from 
another party 

 the extent to which one party’s conduct was consistent with other 
transactions involving similar parties, and 

 whether the parties acted in good faith. 
Although section 51AC is specifically aimed at protecting the interests of small 

businesses in their dealings with large corporations, courts have stressed that it is 
not only directed to the protection of “weak and inexperienced parties”, and thus has 
broad application to commercial parties. 

Furthermore, it is worth noting that section 51AC is not solely operative in the 
context of conduct pursuant to agreements, but also extends to general ‘dealings’ 
with small businesses, such as promotional activities and pre-contractual 
negotiations, and encompasses doing or refusing to do any act, making a contract or 
arrangement, or giving effect to a provision of a contract or arrangement (so long as 
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the conduct takes place in the context of the supply or possible supply or acquisition 
or possible acquisition of goods or services). 

Assessing unconscionable conduct 
We are often asked to advise our clients on the risk of a finding of 

unconscionable conduct where they wish to enforce a termination or unilateral 
variation right under a contract. To assess the level of risk that may arise as a result 
of enforcing such a right, we would ordinarily consider: 

 the reason why the right is being exercised, and 
 the manner in which the right is being exercised. 

The reason for exercising a contractual right 
The factors a court can have regard to under section 51AC when determining a 

claim of unconscionable conduct are set out above. Each of these factors provide an 
avenue for a court to assess a party’s reasons for exercising a contractual right. 
Where a party has a purpose in exercising the right that is extraneous to the primary 
purpose for which it was included in the agreement (or could reasonably be assumed 
to have been so included) and that purpose “offends the conscience”, it may support 
a court’s finding that the party’s conduct was unconscionable. 

In this context, however, it is useful to note the comments of Austin J in Boral 
Framework & Scaffolding Pty Ltd v Action Makers Ltd (2003) ATPR 41-953, who 
emphasised that “it is not normally unreasonable or otherwise unconscionable to 
exercise commercial rights under an autonomous commercial contract, even if (for 
example) for the purpose of applying pressure to resolve a dispute”. 

This principle is demonstrated by the High Court decision in CG Berbatis 
Holdings Pty Ltd v ACCC (2001) 185 ALR 555, in the context of a claim of 
unconscionable conduct brought under section 51AA of the TPA. In this case, a 
landlord offered to extend the term of a lease if the tenant (who wanted to sell their 
business and thus needed a lease extension) withdrew separate legal proceedings 
against the landlord. The High Court held that the landlord had not acted 
unconscionably, with Gleeson CJ highlighting that it is part of ordinary commercial 
dealing to use bargaining power. Some commentators have suggested that the case 
may have been decided differently if brought under section 51AC, given the potential 
application of one or more of the factors listed in section 51AC to the facts of the 
case. 

Additionally, Austin J in the Boral Framework case emphasised that 
unconscionability principles would apply in circumstances where a right was being 
exercised to apply pressure in relation to a matter not directly connected with the 
subject matter of that right (such as to resolve a dispute) so that if the manner in 
which the rights were exercised was so unfair or oppressive as to be manifestly 
unreasonable, the conduct could be deemed unconscionable. 

On the other hand, if the conduct in question is carried out for a legitimate 
purpose, then such conduct should not, by itself, be unconscionable. 

The manner in which a contractual right is exercised 
Determination of an unconscionable conduct claim under section 51AC requires 

consideration of “all the circumstances”. Where the right being exercised is a 
termination or variation right, one of the most significant factors a court will take into 
account when assessing whether the exercise of that contractual right is 
unconscionable is likely to be the period of notice that was given before the exercise 
of the right took effect. 

Often, a weaker or smaller party against whom a termination right is being 
exercised may argue that the termination is unconscionable because: 

 the larger party represented it would not exercise the right 
 the smaller party was entitled to assume that the right would not be 

exercised by the larger party in particular circumstances (for example, 
because of the larger party’s past conduct towards and communications 
with the smaller party), or 
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 the impact on the smaller party’s business would be excessive and unjust. 
However, the termination is likely to be viewed by the courts as more reasonable 

and less unconscionable when sufficient notice has been given. 
It is also interesting to consider the court’s approach to the difficulties large 

companies face in managing a large number of contractual relationships in an 
objectively fair manner. Courts recognise that large companies operate in an 
environment that may require regular re-assessment of the value of, or continuing 
need for, certain commercial relationships or arrangements, and that this needs to be 
taken into account when assessing whether conduct in given circumstances is 
reasonable. 

In a claim for breach of an implied term of good faith in Apple Communications 
Ltd v Optus Mobile Pty Ltd [2001] NSWSC 635 Windeyer J commented that 
“businesses as large as Optus must constantly be considering changes to their 
modes of operation and certainly could not be expected to disclose these 
considerations in a way which might make them public”. Windeyer held that Optus 
had not engaged in unconscionable conduct by continuing negotiations whilst at the 
same time deciding on a new distribution strategy that would result in Optus having 
to terminate the negotiated agreement. [End of article] 

Commentary: 
The  article states that “Section 51AC identifies a range of matters the court may 

take into account when determining whether conduct is “in all the circumstances” 
unconscionable”,  

Let’s see how some of these conditions apply to the CBA’s Resolution Scheme: 
(a) Disparity between the relative bargaining strengths of the parties. 
When one party, namely the CBA hold all the aces, for instance your IOU’s for 

loans that they can call in at any time, they dictate the terms of the RS and they 
decide what you are going to get back, I would hazard a guess that the bargaining 
strengths of both parties is a little lopsided when such an arrangement exists. The 
CBA and S & G would tell you otherwise. 

(b) The extent to which a party was willing to negotiate the terms and conditions 
of the agreement.  
“Take it or leave it!” is hardly my idea of negotiating. I doubt whether the courts 
will see it as reasonable either. 
(c) Whether any undue influence or pressure was exerted. 
“Agee or we will revert to the status quo and you will have to meet your debts to 
us and the interest accrued.” That sounds like coercion to me! 
(d) The extent to which one party’s conduct was consistent with other 
transactions involving similar parties, and whether the parties acted in good faith. 
They are gone on this one as well. Prudent bankers ergo responsible bankers 
would certainly not have acted in the way that the CBA did. Well, in reality, we 
know they would because they are all as crooked as one another, but we are 
talking about legal principles here. 
Now you see what I mean when I claim that the RS is unconscionable. Am I mad 
or is the rest of the world? 
Why can’t ASIC see this? Why are these laws framed if no one is going to ensure 
that they are kept? Is there one law for them and one for us or are we all really 
living in a country that is just a fools Paradise? 
 
 

UNREGISTERED MANAGED INVESTMENT SCHEMES 
 
Here is another fascinating aspect to all this! Were the schemes that Storm had 

in place with both the CBA and the Macquarie Bank unregistered managed 
investment schemes? 
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Levitt-Robinson, our lawyers, have filed a class action against the CBA on the 
basis that Storm and that Bank were operating just such a scheme. 

There is no question that if this action succeeds all bets are off! The Banks will 
then become fully liable, and we will become the rapacious wolves  

The following article by Stuart Washington of ‘THE AGE’ appeared on 3rd 
July 2010: 

“CBA and Storm 'breached' Corporations Act 
THE Commonwealth Bank has been accused of entering into an unregistered 

managed investment scheme with Storm Financial, in a court action demanding that 
Storm investors be repaid in full for their losses. 

The class action represents the first court battle the Commonwealth Bank faces 
after the Townsville-based financial planner Storm Financial collapsed last year with 
investor losses of about $3 billion. 

The class action filed in the Federal Court alleges the Commonwealth Bank and 
Storm Financial breached the Corporations Act by failing to register an investment 
scheme. It also alleges the Commonwealth Bank failed in its responsibility to contact 
Storm clients when margin loans provided by a bank subsidiary fell into margin call in 
September and October 2008. 

The statement of claim initially represents four clients of Levitt Robinson, a 
Sydney solicitor, including Sean McArdle, a police officer, of Coolum, who says he 
lost his investments for the sake of a phone call to warn him he was in margin call. 

''This wasn't about the financial crisis … this is as a result of a financial planner 
and a bank getting together and putting the interests of the clients so far behind their 
own interests it just doesn't matter,'' Mr McArdle said. Mr McArdle and his wife Paula 
were left owing the bank $208,000 because their margin loan had fallen into 
''negative equity''. 

The statement of claim alleges Storm and Commonwealth Bank operated the 
scheme by procuring investors who borrowed margin loans through Colonial Geared 
Investments and invested the funds in Colonial First State. The latter two companies 
are subsidiaries of Commonwealth Bank. 

The argument about an unregistered investment scheme mirrors the focus of 
investigations by the Australian Securities and Investments Commission, revealed by 
BusinessDay last October. ASIC is yet to announce the results of its investigations 
into the collapse, which left almost 3000 investors without their life savings. 

The statement of claim relies on arguments that there was a "pooling" or 
"common enterprise" - defining characteristics of a managed investment scheme. 

''There was a common enterprise between CBA, Storm and the (class action) 
group members,'' the claim says. 

Ken Fowlie, the practice group leader of Slater & Gordon, said his firm had 
considered the option of taking a class action but had instead pursued the dispute 
resolution scheme now offered to clients by Commonwealth Bank. About 700 claims 
have been settled and a further 400 Slater & Gordon clients are considering offers. 

''Whichever way you go to cut it, a litigation is going to be more costly and more 
risky and more prolonged,'' Mr Fowlie said. 

A Comm Bank statement said more than 1000 customers had settled through the 
scheme using 40 lawyers, with the exception of Levitt Robinson. 

''The Commonwealth Bank Storm resolution scheme … offers a fast, fair and 
certain outcome. Litigation, on the other hand, offers no certainty of a better result,'' a 
spokesman said.” [End of article] 

The Opes Prime case is one where there was a suggestion that an unregistered 
managed scheme was in effect: 

Sue Lannin of the ABC News wrote the following:  
“Opes Prime directors face 20 years jail.”  
Three former directors of the collapsed stockbroker, Opes Prime, are 
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potentially facing lengthy jail terms after the corporate regulator brought criminal 
charges against them. 

Opes Prime collapsed in March 2008 leaving hundreds of clients out of pocket. 
The Australian Securities and Investments Commission has charged former 

Opes Prime managing director Laurie Emini, and directors Julian Smith and Anthony 
Blumberg, with breaching their directors' duties. ASIC badly needs a win after three 
high profile losses in recent corporate cases. 

Opes Prime was a boutique stockbroker which specialised in margin loans and 
used clients' shares as collateral. It collapsed in 2008 owing investors more than 
$600 million amid tales of gifts of luxury cars and no margin calls for wealthy clients, 
as well as alleged underworld connections. 

Michael Peters is a lecturer in business law at the University of New South 
Wales. 

He says its the first major criminal case taken by ASIC as a result of the global 
financial crisis. 

"It's also significant because it's the first time ASIC has showed its hand in 
relation to the margin lending business," he said. 

"This is really a test case for ASIC." 
ASIC alleges the three former directors were intentionally dishonest when they 

took out a loan from the ANZ Bank and sought to gain advantage for themselves or 
others. 

Professor Paul Kerin from the Melbourne Business School says they could face 
up to 20 years in jail if the charges are proven. 

"There are a number of other cases where directors have been shown on the 
basis of probability to have not served the interests of the shareholders." 

"This is very difficult to prove and there are counter-arguments in this case, so we 
won't know what the conclusion will be for some time," he said. ‘ASIC's 'enthusiastic' 
strategy 

Mr Peters says ASIC needs to win this case. 
"There is a perception that ASIC has been unsuccessful for reasons many link 

with the way it's conducted the cases," he said. 
"Although the cases have been conducted well, the strategy they've undertaken 

is a little bit enthusiastic, considering what they were trying to prove in court." 
ASIC lost recent cases against former OneTel directors, former AWB chief 

executive, Andrew Lindberg, and the founder of Fortescue Metals, Andrew Forrest. 
Mr Peters says the standard of evidence required to win a criminal case is higher 

than in a civil case. 
"In this instance, it's criminal, criminal provisions of the Corporations Act, so the 

burden of proof is beyond reasonable doubt, so it would appear that ASIC must be 
confident that they have enough evidence to get over that threshold." 

"That is very important for ASIC to show both to the public and to the court that 
they have done their homework in this instance," he said. 

The collapse of Opes Prime also focused attention on the ANZ Bank as it sold off 
investors' shares to recoup its loans to the stockbroker. 

Last year around 600 investors reached a settlement with the ANZ and the other 
main lender, Merrill Lynch. 

They will get about 37 cents in the dollar back from their investments in return for 
not taking legal action against the banks. 

David Regenspurger invested his life savings of $320,000 with Opes Prime. 
He welcomes the charges against the former Opes Prime directors but thinks the 

ANZ should also be brought to account 
"They've gotten off so lightly out of all of this. I think they've probably been mostly 

in the wrong." 
"It's a case of the big boys having the money and the power and the influence to 

avert justice in a way, at the expense of the little guy," he said. 



Page  174 

A spokesman for the ANZ told the ABC the bank had no comment on the 
charges.” [End of article] 

Commentary 
It’s amazing to me how many shady schemes exist where investors were or are 

still getting shafted. It doesn’t really say much for the regulations in place or the 
regulatory body that is suppose to be overseeing such.  

Be that as it may, I will draw your attention to this sentence: “They will get about 
37 cents in the dollar back from their investments in return for not taking legal action 
against the banks.”  

If the arrangements between Storm and the CBA/Macquarie Bank are deemed to 
be unregistered managed schemes, we should tell these Banks where to shove it if 
they have the effrontery to make such an offer.  An illegal scheme is an illegal 
scheme. The Banks should never be allowed to offset their criminal activities by 
paying people off with a pittance. Trust me, 37 cents in the dollar is a pittance!  

I don’t know about you but I believe these banks should also pay us for the pain, 
anguish, and time that we will have spent obtaining a settlement. It’s called 
“damages!” 

So what is an unregistered managed scheme?  
In my letter dated 19th March, 2010 (some 6 months ago) to Mr. Tony 

D’Aloisio Chairman of ASIC I outlined the features of an unregistered managed 
scheme: 

“Dear Sir: 
Re:  Was CGI & Storm operating an illegal unregistered managed investment 

scheme? 
The agreement that was struck between CGI and Storm Financial in May 2007 

needs to be questioned in terms of its impact on CGI/Storm’s customers; not only in 
terms of those customers’ contractual rights, but also the way business was 
conducted with those customers thereafter. Did this agreement, in fact, form the 
bases of a managed investment scheme? 

 A managed investment scheme (MI Scheme) has all of the following features:  
It is a scheme, that is, a program or plan of action coupled with the taking of 

steps to give effect to its purpose 
Under the scheme, people contribute money or assets in exchange for rights 

(called interests) to obtain benefits produced by the scheme (whether the rights are 
actual, prospective, contingent and whether they are legally enforceable or not) 

Any of the contributions are to be pooled or used in a common enterprise, to 
produce financial benefits, or benefits consisting of property rights or interests, for 
people who hold interests in the scheme (known as members) 

The members do not have day-to-day control over the operation of the scheme 
(whether or not they have the right to be consulted or give directions) 

There is no doubt that the agreement between CGI and Storm Financial in May 
2007 added a new dimension to the relationship between these two entities. The 
agreement was struck despite the fact that Storm did not have its clients' authority to 
do so, and the CGI sought to assign its margin loan contract obligations which it 
couldn’t under law. 

Be that as it may, the way this agreement was structured and the way it operated 
whereby the position of CGI/Storm’s customers was replaced by the directors of 
Storm suggests that a separate managed investment scheme was formed. If so, it 
would have been unregistered. 

Perhaps you would be kind enough to look into this aspect to see whether it is 
relevant. [End of letter] 

There are so many aspects to our case against the Banks so we are not reliant 
on just this one. However, the issue of whether unregistered managed schemes were 
being operated is an important one, and you need to understand its implications. 
Hopefully, you now have a better idea of what unregistered managed schemes are 
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and how they could play an important part in our cases against the Banks. In other 
words, we could “trump” any attempt by the CBA and Macquarie Bank to justify their 
actions if this is proven. 

One last point.  
The May 2007 agreement between the CBA (CGI) and Storm, and the date of the 

Macquarie agreement with Storm will define the birth of any unregistered managed 
schemes if they are classified as such. Anyone that was not affected by such 
agreements because they joined up before these dates will probably need to find 
other legal forms of redress. Don’t be too disturbed however. There are many others 
where the Banks are concerned. Just take your pick! 

 
 

PARLIAMENTARY JOINT-COMMITTEE 
 

Reading through the transcripts, I believe the Parliamentary Joint-Committee did 
a good job. Some of the questions they asked the executives of the CBA, the 
Macquarie Bank, and the BOQ were penetrating and pertinent. However, one can’t 
help but form the impression that, where the Banks were concerned, it was done 
more for show than for really getting at the truth. Indeed, at one time, the Banks 
weren’t even on the agenda of the PJ-C but were hastily added as an afterthought. 

That would be a bit like inviting Burke but not Hare to your party! 
“The Burke and Hare murders (also known as the West Port murders) were serial 

murders perpetrated in Edinburgh, Scotland, from November 1827 - 31 October 
1828. The killings were attributed to Irish immigrants William Burke and William Hare, 
who sold the corpses of their 17 victims to provide material for dissection. Their 
purchaser was Doctor Robert Knox, a private anatomy lecturer whose students were 
drawn from Edinburgh Medical College. From their infamous method of killing their 
victims has come the word "burking", meaning to purposefully smother and compress 
the chest of a victim.” 

I wonder if they were related to bankers by any chance, or the directors of Storm 
for that matter? Will the term, “Stormified” be added to our language perhaps? 
Certainly, I feel like a right Burke for having listened to all their nonsense! 

I don’t know about you but I’m getting punchy from all this information and 
thought I would throw in a useless piece of trivia just to break the monotony! Anyway, 
back to the subject in hand. 

The Parliamentary Joint-Committee into Financial Services in Australia handed 
down its report in November 2009. 

This is an article posted on the Internet by Derek Barry, a journalist with the 
Western Star newspaper on 26th November 2009 summarising that report: 

“Ripoll Committee report tells a tale of Storm Financial greed. 
Bernie Ripoll’s parliamentary committee handed down its long-awaited report into 

financial services this week. The report commissioned in the wake of the Storm 
Financial collapse identified several shortcomings with the current market-based 
regime of financial services regulation. It has proposed legislative changes to ensure 
financial advisers place their clients’ interests ahead of their own. However it stopped 
short at calling for an immediate outright ban on financial commissions. These 
commissions are often the subject of severe conflicts of interests which are not 
disclosed to customers.  

The current regulation of financial service providers is governed by the so-called 
"efficient markets theory" of the 1997 Wallis Report. This is the “light touch” belief 
that markets drive efficiency and that regulatory intervention should be kept to a 
minimum to allow markets to achieve maximum efficiency. The only regulation that 
protects investors is limited to conduct and disclosure requirements on Australian 
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Financial Services Licence holders. ASIC issues these licences which are mandatory 
for all financial services businesses but are easy to get.   

The Corporations Act 2001 has conflict of interest disclosure provisions but did 
not include margin lending until October this year. Margin calls are the practice of 
lending for the purpose of investing with the loan secured against the value of the 
borrower's portfolio. When the value of the equity falls below an agreed proportion of 
the portfolio value, a margin call requires the borrower to either contribute additional 
equity or sell shares. 

There are 18,000 financial advisers in Australia, the vast majority of which rely on 
commission-based remuneration rather than fee for service. They get their money 
from product manufacturers on the funds invested by retail investors. The 
manufacturers recover the costs from the overall charges within the investment 
products. Storm Financial were past masters at hiding their fees. 

Ripoll said the Storm Financial collapse had a “catastrophic effect” on many 
investors. These are the people who did not get an opportunity to respond to margin 
calls and were sold out of their portfolios at the very bottom of the market in late 
2008. There were 3,000 out of Storm’s 14,000 clients that had leveraged 
investments. The Townsville-based company encouraged these people to take out 
loans against their equity to generate a lump sum to invest in the share market. 

Clients had a margin loan with an 80 to 90 percent loan to value ratio (LVR) and 
Storm charged a fee of seven percent for their services. Storm tendered out the 
margin loans to either Commonwealth Bank or Macquarie Investment Lending. 
Clients were encouraged to increase the size of these loans on the basis of 
increased home value. The paperwork left a lot to be desired with many signing blank 
loan applications or had their income figures or asset values overstated. 

The problem was that leveraged investments work well in a rising market but 
losses are also magnified in the event of a sudden fall. When world markets 
collapsed in September 2008, many loans fell into margin call territory. The 90 
percent LVR suddenly became Storm's Achilles heel. The remaining 10 percent was 
not enough to clear home loan debts. In addition, many clients said they might have 
been able to repay but neither Storm nor the bank issued a margin call warning them 
of the problem. They didn’t find out until December when they moved into negative 
equity after their portfolios have been sold down at the bottom of the market without 
their knowledge, maximising their losses. They were bankrupt. 

 Storm and the banks could not agree whose fault that was. Storm said bank 
information during this time was outdated while the banks said Storm were 
unresponsive with margin loan queries. The banks said they used the same 
approach with other financial groups, none of which had the same issues as Storm 
about advising clients. The banks said it was the advisers’ responsibility to resolve 
the margin call with the end customer. Storm, meanwhile, used a 2002 margin call 
precedent to claim it was the banks’ responsibility to inform the customer. 

In December Storm co-director Emmanuel Cassimatis met senior Commonwealth 
staff to arrange to consolidate client debt into a large corporate debt facility to be 
repaid over three to four years. Cassimatis asked for a further loan to cover his 
customers’ margin calls. Commonwealth turned this proposal down. Cassimatis 
blamed this decision on Storm’s demise. But Commonwealth’s hands were tied - 
Storm had already been pronounced insolvent. The bank called in a $10 million loan. 

This did not stop Cassimatis paying a $2 million dividend to himself and his wife 
and co-director Julie Cassimatis. The payment was frozen after an ASIC-initiated 
court action in February. Storm then sacked its 115 strong workforce and Worrells 
were appointed liquidators in March. Despite the collapse, there were plenty of rich 
pickings to be had. The Cassimatises had boasted a fortune of about $450 million 
and were listed at number 22 on the 2008 Sunday Mail's Queensland Top 100 Rich 
List. Everyone scrambled for a bite of a juicy cherry. 
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In February, Federal Parliament appointed a Joint Committee on Corporations 
and Financial Services. Its role was to examine the role played by financial advisers 
in collapses such as Storm and Opes Prime. It would also look at the role of 
commissions in the financial services industry and licensing and consumer protection 
measures in place. The inquiry was announced a day after ASIC chair Tony D'Aloisio 
noted an "inherent conflict" concerning financial advice in Australia's corporations 
law.  

Ripoll’s committee noted a major flaw in Storm’s “one size fits all” financial advice 
irrespective of client circumstances. This aggressive leveraged investment strategy 
was inappropriate for people on average incomes or about to retire. Ripoll also noted 
Storm downplayed the risk customers could lose their family homes while overselling 
the notion of professional indemnity insurance. 

The report called for the legislation of fiduciary duty which would require financial 
advisers to place their clients’ interests ahead of their own. Wikipedia defines 
a fiduciary duty as a legal or ethical relationship of confidence or trust between two or 
more parties. This law would address the issue of the conflict of interest of financial 
advisers. However Ripoll stopped short at calling for a ban on commissions from 
product manufacturers and supported the banks’ view they subsidise the cost of 
advice. Instead it called for more self-regulation and a longer term shift away from 
commissions. 

The Institute of Actuaries was blunt in its submission and rejected complaints 
about expensive commission-free advice. Advice is expensive, it said, and not 
required by the 90 percent of people whose best investment advice is to pay off the 
mortgage or put money into super. However, people who do need it ought to be able 
see what that advice is. “The profession has to stand on its own two feet,” they said. 
“People need to understand that this is the cost of that advice.” [End of article] 

Having read the PJ-C’s report myself I would say this is a fairly good synopsis of 
that report. 

I’ll now comment on some of the salient points mentioned in this article: 
“The current regulation of financial service providers is governed by the so-called 

"efficient markets theory" of the 1997 Wallis Report. This is the “light touch” belief 
that markets drive efficiency and that regulatory intervention should be kept to a 
minimum to allow markets to achieve maximum efficiency.” 

I worked as a consultant for the Government in 1986/7 in Chifley Square Sydney 
so I have some idea of how the people that work within think. Promoting and 
implementing theoretical ideas put forth by academics with suitable titles seemed to 
be the order of the day then and it probably hasn’t changed since.  

No one, it appeared, understood that empirical evidence of something being 
useful was required rather than listening to people that had no experience 
whatsoever in the workplace. A fundamental precept when controlling anything is to 
have effective systems that people can fully understand, follow, and are policed to 
ensure that they are operating effectively. Loose systems always lead to abuse. The 
so-called “light touch” belief” mentality mentioned here would also encourage a “ light 
fingers” mentality. 

I am not one for weighing down any workplace with too many rules and 
regulations but you cannot go completely the other way either. The workplace must 
be controlled effectively.   

“The Corporations Act 2001 has conflict of interest disclosure provisions but did 
not include margin lending until October this year.” 

More backward instead of forwarding thinking by those in power. Reactive rather 
than proactive!  

“There are 18,000 financial advisers in Australia, the vast majority of which rely 
on commission-based remuneration rather than fee for service.” 

How can any financial adviser be impartial in his or her advice in such 
circumstances? They cannot! 
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“3,000 out of Storm’s 14,000 clients had leveraged investments.” 
Why did Storm target the 3000, I wonder and leave the rest alone? No wonder 

there are some that still believe Storm Financial were okay! They weren’t!  
“The problem was that leveraged investments work well in a rising market but 

losses are also magnified in the event of a sudden fall.” 
Storm would have known this when they promoted their high-risk scheme. The 

fact that Storm didn’t have adequate safeguards or working capital to contend with an 
event such as the 2008 market plunge speaks volumes for the way this company 
operated. 

“The 90 percent LVR suddenly became Storm's Achilles heel. The remaining 10 
percent was not enough to clear home loan debts. In addition, many clients said they 
might have been able to repay but neither Storm nor the bank issued a margin call 
warning them of the problem. They didn’t find out until December when they moved 
into negative equity after their portfolios have been sold down at the bottom of the 
market without their knowledge, maximising their losses. They were bankrupt.” 

If ASIC can’t make a case against Storm and the Banks out of this, they should 
be disbanded because they are wasting public money. 

“Ripoll’s committee noted a major flaw in Storm’s “one size fits all” financial 
advice irrespective of client circumstances. This aggressive leveraged investment 
strategy was inappropriate for people on average incomes or about to retire.” 

It’s a pity the Regulator when carrying out audits failed to notice these minor 
details. It would certainly have saved us all a lot of money!  

“Ripoll also noted Storm downplayed the risk customers could lose their family 
homes while overselling the notion of professional indemnity insurance.” 

Again the people that make the rules, namely the Government, must be held 
accountable for allowing a company such as Storm to operate without sufficient 
insurance. Furthermore, it was a useless form of insurance cover anyway as far as 
we were concerned. [See my comments under “Storm Financial’s Indemnity 
Insurance”] 

Did the PJ-C achieve anything as far as the victims of Storm and the Banks are 
concerned? Certainly some of the questions asked of the Bank executives that were 
questioned were probing but the Committee tended to accept waffled responses 
rather than insisting on concrete proof of the Banks’ executives’ assertions that they 
were not to blame.  

It was evident to all (other than the Committee, it seems) reading through the 
transcripts that the Bank officials were being deliberately evasive.  Frankly, we Storm 
investors believe that the PJ-C went light on the Banks involved. We suspect that the 
Committee was going through the motions when they were grilling these bank 
officials.  

I can understand Governments wanting to protect such “endangered species”, 
but the only danger to Banks these days is from the general public whom they have 
been rorting for years and would like some payback.  

In my comments earlier covering the CBA and the Macquarie Bank I have used 
the PJ-C meetings with officials in Canberra from these banks to highlight the 
duplicity of those Banks so I won’t elaborate further on this here. 

Another article of interest is this one: 
Tuesday, 24 November 2009 - Michael Hobbs 
PJC points finger at Storm model 
“The Parliamentary Joint Committee (PJC) has found the lack of information that 

banks could provide on margin loan accounts "deeply troubling" but also found Storm 
Financial's investment model significantly contributed to the problem. The PJC said 
while it is not the committee's role to blame different parties, it points the finger at 
Storm's business model as one of the biggest reason for the clients eventual losses. 

"There was something about Storm - be it their staffing and resourcing levels, 
their computing systems, the degree of leverage in their model … which led to an 
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inability to receive, handle and resolve margin calls during the critical period before 
their customers went into negative equity," the report said. "The committee is of a 
clear view that Storm' aggressive leveraged strategy, in combination with the failure 
of multiple parties to appropriately monitor and manage margin calls at the height of 
the market volatility, were of disastrous effect for Storm's investment clients," said the 
report. 

PJC said it had received evidence from banks that showed they used the same 
approach to margin call management with all advisory groups. 

However, other parties including banks are not blameless. The PJC said it is 
concerned about the lack of understanding between loan providers, Storm financial 
planners and investors. 

"Claims that the banks were unable to provide accurate information about the 
status of margin loan accounts during the period of extreme market volatility are also 
deeply troubling," the report said. 

The PJC also acknowledges the limitations of the committee's inquiry into Storm 
Financial. The committee received submissions from Storm Financial clients, former 
staff of Storm and the Commonwealth Bank of Australia, industry bodies and reports 
from the media.” End of article] 

What comes through is loud and clear. The Banks and Storm are to blame for 
this financial fiasco! It’s time the Committee and ASIC for that matter stopped being 
“troubled” by the Banks part in all this and started to trouble the Banks instead. 
Expressing trouble or concern is a copout. Action is required rather than empty 
words. I’m not too sure from what I’ve read that the Committee had either the 
authority or the will to expose these Banks. Sometimes, I think the Committee was 
formed in part just  to keep the public happy!  

Letter to Mr Bernie Ripoll, MP Chairman - Parliamentary Joint Committee  
dated 10th April 2010 

“Dear Sir, 
Re: “Buyer beware – margin lending on rise again” by Freya Purnell – 23/3 
 I have just come across the above article that echoes your sentiments with 

regard to the Storm financial debacle and your commentary on how this situation 
arose.  

As a former investor using the services of Storm Financial, I feel compelled to say 
that whilst there is some merit in your article, it sends out the wrong message to 
people in our community; namely, “that Storm investors were greedy and naive.” 
Nothing could be further from the truth. Lets look at your statement in full and 
address the issues within: 

“Before the global financial crisis (GFC), margin lending had well and truly 
become the new wealth creation vehicle of choice. It was widely regarded as an 
infallible tool of leverage using someone else’s money, multiplying the upside of 
share trading and setting out to get more from investing less. 

Sounds pretty good. It seemed to the converted and their advisers that this 
system of leveraged borrowing against a share portfolio was the new secret weapon 
of the masses, wrested from the rich under a new economic era of growth.” 

Exactly what do you mean by “…It seemed to the converted…?” This seems to 
suggest that the people that invested through Storm had agreed to a high-risk plan 
thereby agreeing to the risks involved as well. There is already a perception out there 
in the public forum that this was so and you have now promoted that view. It is 
particularly galling that you have done so because you were the chairman of the PJC 
investigating this matter. This should have made you cognizant of the fact that people 
that invested in Storm were, as you call it, “spruiked” out of their capital by Storm and 
the Banks involved. 

“During the heady years of global growth and seemingly ever-rising markets, very 
few could or wanted to see a downside. We were looking at a new economic 
paradigm unseen in history where the market cycles of past generations were just 
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history. In fact those not ‘on board’ with margin lending and high loan-to-value ratios 
were simply missing out. 

So blinded by massive commissioned returns and self-conviction, some spruikers 
shouted their message to anyone with a heartbeat and a bank account. The pressure 
to get on board was enormous.” 

Again, what exactly do you mean when you state, “…The pressure to get on 
board was enormous?” 

The people that invested through Storm Financial, for the most part, were elderly 
and invested in order to make a regular income that wouldn’t be eroded away over 
time. They were NOT people that wanted anyone to gamble with their money. My 
wife and I were already millionaires! Why would we want to gamble when we had 
enough to live on comfortably? Like many, we invested in Storm based on a 7/10-
year growth plan. Does that sound to you like people that were waiting around to “get 
on board” while the going was good?” 

“Then came the sub-prime crisis, Lehman Brothers, the GFC and everything else 
that followed. The disastrous awakening for so many unsophisticated investors, 
stranded on wafer-thin margins against a downturn, was that you cop massive 
leveraged losses on the way down just as easily as the paper gains were magnified 
on the way up.” 

When you state, “…so many unsophisticated investors…” you make it sound like 
people that invest their money through financial advisors should be sophisticated 
investors, whatever that means. I was under the impression that people went to 
financial advisers because they are just that, “unsophisticated investors.” We heard 
this cry by the PJC and the likes of the CBA that investors need to be educated so 
they can presumedly become sophisticated investors. Why then would we need 
financial advisers unless we wanted to lose our money in one foul swoop!  

It’s patently ridiculous to say that investors need to be educated in financial 
matters. It’s a bit like saying that if we employ a lawyer we need to be educated in 
legal matters. People go to financial advisers and lawyers because they are suppose 
to be the experts! No! Investors don’t need educating in financial matters. They do, 
however, need to be fully informed by their financial advisers and not be kept in the 
dark. Unfortunately, the victims of Storm and the Banks only ever heard half the 
story. That’s the point that you all seem to have missed.  

Storm Financial wasn’t some backroom outfit operating illegally in a backyard in 
someone’ house in Townsville It was sanctioned by your Government, regulated by 
your Government, and audited by your Government. It had been in business for 
some years and had built a reputation as a reputable financial advisor. We invested 
through Storm Financial because it was able to demonstrate a record of 
achievement, had the backing of such banks as the CBA and, we assumed (wrongly, 
as it turned out) that it was regulated properly.   

One other thing! The Banks claim to be victims of Storm like the rest of us. Does 
that mean that Banks, such as the CBA for instance, need educating too? Only in 
ethics, Mr. Ripoll. Only in ethics! 

“The old saying that ‘you don’t lose any money if you don’t sell at the bottom’ is 
also true in reverse – you don’t make any profit unless you sell at the top. It was a 
tough lesson for those on pensions, small incomes and retirement savings.” 

“…a  tough lesson for those on pensions..” Again, an unfortunate choice of 
words. It implies that we didn’t listen to sound financial advice. Our problem wasn’t 
caused by the fact we didn’t heed so-called professional financial advice. Our 
problem was caused by the fact that the advice we were given was unsound financial 
advice. If Governments over the years hadn’t picked up that Storm was operating 
such a scheme, how could you expect us, the simple trusting investors, to do so? 

“High leveraged investments through margin loans looked great on paper as long 
as the market always went up and you had the appropriate advice, time, and cash to 
react to adverse conditions. As many discovered, their tenure over share portfolios 
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held by banks through margin loans was more complex than expected and carried 
misunderstood liabilities. 

The biggest trap for unwary punters was when their portfolio value fell into margin 
call rapidly without proper and full management. The experience for thousands was 
that the sell-down at the bottom of the market created a complete loss of investment, 
with the debt remaining in full and of course no means of income to support the 
massive loan. This is exactly what happened to ordinary mum and dad investors, and 
as a result they lost their life savings and family home.” 

Spot on here! That’s exactly what happened. Except that we were not ‘punters’ 
as you put it. We were investors that were fleeced. 

“The banks don’t get off lightly here either. Their zeal to sell a loan in any form 
through overbearing partners and branches meant that people got margin loans into 
the millions with no capacity to repay without the portfolio itself. In a downturn this 
would spell disaster. No one, it seems, understood the debt ratios or paybacks for 
these loans – not even the banks.” 

You’ve got it wrong when you state, “No one, it seems, understood the debt ratios 
or paybacks for these loans – not even the banks.” The Banks knew exactly what 
they were doing! They were once more “churning” money out of their customers. 
We’ve seen it before and we will see it again unless this Government has the resolve 
and fortitude to bring these Banks to account. For the most part, Storm acted as the 
Banks’ agent and they, the Banks, should therefore be held liable for the losses that 
resulted from their unholy alliance with Storm. The Banks were willing participants, 
aiding and abetting Storm in this grand conspiracy. Therefore, the Banks should pay 
the ultimate price. 

The current CBA/ Slater and Gordon “Resolution Scheme” is a “band aid” 
solution that is more a hardship solution than a compensatory scheme. It is 
unconscionable in its conception and does not address the wrongs that have been 
done to Storm’s investors that placed their trust in Storm and these banking 
institutions. In an election year, the people that were burned will be looking to this 
Government to see that justice is done and that they are fully compensated. If this 
Government does not do what is required, the voters in this country will make their 
displeasure felt at election time. The Government should make good the difference 
between what these investors lost and what can be obtained from the culprits; 
namely Storm and the banks. The buck must stop somewhere! 

It is a fact that the regulations in place did not protect us sufficiently. This is 
evidenced by the new regulations that have now been implemented to exert more 
control over the financial industry. The stable door has hopefully now been closed, 
but it is all too late. The horse has well and truly bolted! 

ASIC has come in for its share of the blame. Yet, can we blame the public 
watchdog when its master chained it up? The politicians framed the laws in place and 
their work in this regard has been grossly inadequate. Are the victims of Storm and 
the Banks to now suffer because the people that run this country have let them 
down? 

“With so much pain fresh in the minds of the public, the agents and parliamentary 
enquiries that followed, surely no one could repeat the mistakes of events so recent 
and tragic.” 

We know only too well! We are part of this human tragedy. History tells us one 
thing. If you do not learn from your mistakes, you are doomed to repeat them.  

I’m enclosing a copy of an article I wrote called, “Witness for the Prosecution.” I 
wrote this article early on before the machinations of the major banks came to light. 
However, it will fill you in on what happened. In a nutshell, Storm and the banks 
operated a scheme for their mutual benefit. Not ours! They put their customers’ 
interests last and their own bottom lines first. If you work from that basis, you can’t go 
wrong. 
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“But the promised high returns of leveraging into risky products is tempting and 
back in vogue since markets have bounced back spectacularly from the lows of the 
GFC. Spruikers have reignited the flames of fortune for those willing to take a punt. 
For them, there is no downside, accepting bigger commissions and bigger portfolios”.  

“…for those willing to take a punt.” Once more you are perpetuating the notion 
that the people that invested through Storm were gamblers. They were not! They 
were people that placed their trust in a financial advisory company whose directors 
and financial advisers turned out to be cowboys. We were not aware of this. The 
Government should have been. 

“The most vulnerable are always the first targeted. This fact is more than evident 
from the thousands of low income and aged investors that irreversibly lost their life 
savings and homes last year. 

Data from the Reserve Bank of Australia highlights the rise in total dollars of 
margin lending since September 2009 and the startling evidence that the total 
number of clients in a margin loan is now higher than before the GFC should also be 
of concern to banks and regulators.” 

Quite frankly we don’t want to hear statements such as “the banks are up to their 
old tricks again with regard to margin loans” or “we cannot isolate exactly what 
caused this financial disaster.”  We have elected a Government to represent us and 
we expect the people therein to stop abuses that impact adversely on the lives of 
ordinary Australians. We demand nothing less. Our question then is, “What is this 
Government doing about it? Do the Banks run this country or the people we elected 
to Office? 

“As confidence marches its way back from obscurity and the spruikers come back 
in force – beware of what sounds too good to be true. Bragging rights over paper 
gains never quite match the horror stories of real losses.” 

“Bragging rights over paper gains..” With respect to your speechwriter, he really 
needs to be more careful with his words. Again, it makes it sound as though we, the 
victims, were a willing party to a “get rich scheme.” We were in a “get rich scheme” all 
right, but it was not one of our making. It was one that Storm and the Banks created 
for their own ends. It derived no benefits for us whatsoever. We, the victims, were 
completely unaware of such a scheme. One, it must be said, that played a major part 
in our losing everything.  

We thought we were signing off on a financial plan that was based on sound 
financial advice that would protect our futures. How foolish were we to place our trust 
in regulated bodies that put our interests last? 

“During the Storm Financial inquiry, I heard sickening stories of disaster and loss. 
These stories must form part of the lessons to be learned. Taking big risks on thin 
margins can still leave highly leveraged portfolios perilously exposed when markets 
shift quickly.” 

We certainly hope that our Government pays heed to your words,  “These stories 
must form part of the lessons to be learned.” The Government, after all, allowed this 
to happen. 

“The Rudd Government understood early the problem that irresponsible margin 
lending can cause and has taken steps to ensure better practices from lenders, whilst 
the Corporations and Financial Services Committee I chair has also recommended a 
number of reforms. But the best consumer protection will always come from good 
advice, well-informed decision-making and realistic investments that are affordable.” 

You say that and yet earlier you state,” …the startling evidence that the total 
number of clients in a margin loan is now higher than before the GFC should also be 
of concern to banks and regulators.” Again, I must ask, “Who is running this country? 
Your Government or the Banks?” Your Government is responsible for putting in place 
legislation that controls these forces at play in the financial sector. Yet Banks run 
rough shod over the public because legislation is obscure or ham strings ASIC. Give 
ASIC some teeth so it can do its job properly. 
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“For any good to come of the GFC it must be the experience and the ability of 
investors to protect their life savings and family home and carefully build a nest egg 
for retirement. Let us not repeat the mistakes of the GFC and prove once again that a 
fool and their money are easily parted.”  

“…a fool and their money are easily parted!” This, to my mind, is the ultimate 
insult to us, the victims of Storm and the Banks. We believe it should be rephrased, 
“people and their money are easily parted when Government shirks its 
responsibilities and leaves it to big business to do the right thing.”  

History, that word again, tells us that loose systems lead to abuse. The systems 
have been loose from the Government down. We, the victims, have paid the ultimate 
price for the mistakes of people we have elected to office.  

We had high hopes when this Government was elected to run this country. We 
are not trying to blame it for the mistakes of former Governments that have handed 
down this legacy of ineptitude. We are, however, looking to this Government to rectify 
the wrongs of Storm and the banks. Former Governments have been part of the 
problem. We expect this Government to be part of the solution. That solution is one 
where the victims of Storm and the Banks are fully compensated for losing their 
money. The financial industry has been inadequately regulated and rogue Banks and 
advisers have accordingly taken advantages of these loopholes. The responsibility 
lies squarely with the Government. 

This wasn’t some fly by night scheme. This was a Government regulated financial 
advisory company that operated in conjunction with major banks. By forming 
separate agreements with those banks Storm and the banks operated as partners. 
The banks were therefore using Storm as its agent. The scheme they, the banks and 
Storm, concocted  was designed to “churn” money out of their customers. In so doing 
they violated their customers’ rights, they conveniently overlooked their contractual 
obligation to their customers, and they placed their customers’ assets at high risk. 
They, Storm and the Banks, gambled with their customers’ money and they lost. The 
Banks now need to pay that money back because it didn’t belong to them in the first 
place. They have conveniently forgotten that fact. [End of letter] 

 
 

STORM’S PROFESSIONAL INDEMNITY INSURANCE 
 

I don’t know about you but I for one am utterly amazed that a financial advisory 
firm with clients that had AU$4.8 billion invested in the company's sponsored share 
funds had an indemnity insurance cover of  between $25M and $40M. The exact 
amount has not yet been ascertained so I can only guesstimate, but the sum is 
miniscule, whatever it turns out to be. This in itself is a shocking inditement of the 
people that regulate and control this industry. Wait! There’s more! 

Not only is the amount grossly inadequate to the point of being insane, but the 
nature of this type of insurance is seriously flawed when a freak STORM occurs. I’ll 
expand on this further along. 

So, how do we all stand in relation to Storm’s indemnity insurance and can we 
get anything back! Extremely doubtful, I would think! 

I’ll tell you why! 
I lodged a claim with AIG who were Storm’s insurers. It took me nearly a year to 

find this out by the way, and time, as you’ll find out where insurance claims are 
concerned, is critical. After much persistence and a good deal of shouting during 
which I alluded to their parents’ marital state, I received the following email on 10th 
March 2010 from the lawyers for Storm’s insurers: 

Dear Mr Ainslie 
STORM FINANCIAL LTD - PROFESSIONAL INDEMNITY CLAIM 
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1 We act for Chartis Insurance (formerly known as AIG). We refer to your email to 
us dated 8 June 2010. 

2 We appreciate your significant frustration in this matter and we certainly have 
sympathy for your predicament which, of course, was not of your making. 

3 With respect, however, the criticisms that you have directed towards Chartis 
(AIG) are misplaced for the reasons which we will set out below. 

4 You have asked for some “straight-forward answers”. We will do our best to 
provide them. 

5 In your recent email, you have referred to our prior letter to you in which we 
commented that there was no basis for you to pursue a claim directly against the 
insurer and that you should instead pursue your claim with the liquidator. Your email 
then notes that “Worrells has now finished its work … and [you] have now been 
informed that [your] claim should be re-directed back to the insurance company 
involved.” We assume that this is a reference to pages 81-82 of Worrells’ Report to 
Creditors dated 25 May 2010, in particular the following comment on page 82: “The 
liquidators view is that, while they will assist as far as possible, it is a matter for 
claimants to prosecute claims against the insurers. Creditors should take their own 
legal advice on these issues if they wish to pursue such a claim.” 

6 We appreciate that you feel as though your claim is being bounced from one 
party to another with no one actually taking responsibility. We regret that you did not 
get more meaningful information from the liquidator about the operation of Storm’s 
professional indemnity insurance.  

While the Worrells’ report makes reference at page 81 to “the possibility that the 
insurers will attempt to deny cover on the basis of lack of full disclosure by Storm in 
December 2008”, it provides little meaningful information from which you can form a 
view about the propriety of such a response to your claim. 

7 Indeed, it is apparent from the following comment in your email that you may 
not fully appreciate the way professional indemnity policies work and the significance 
of the disclosure issues: 

“I want you to state your reasons under the policy taken out by Storm in relation 
to liability insurance or similar cover for rejecting the claim lodged by us? I do not 
think this is too much to ask in the circumstances. And, please do not tell me that 
when the policy was renewed in late 2008, Storm Financial did not give AIG a full 
declaration of their financial situation at that time. When we signed up with Storm, it 
was well before then and any such cover would not be invalidated by circumstances 
existing in late 2008.” 

8 We mean no criticism in our comment that it is apparent that you may not fully 
appreciate how professional indemnity insurance works. We hope to rectify that 
situation in the paragraphs that follow by drawing your attention to some basic 
fundamental insurance principles that are applicable to professional indemnity 
policies. It is these principles which form the foundation for our earlier comments that 
your criticisms of Chartis are misplaced: 

8.1 Professional indemnity policies are triggered by claims made against the 
insured (in this case Storm) during the policy period. In other words, coverage is 
triggered by a claim being made during the policy period, rather than the conduct 
giving rise to the claim occurring during the policy period. 

Your email appears to assume that the relevant policy is the policy that was in 
place at the time you signed up with Storm (that is, when the alleged wrongful 
conduct by Storm occurred). That, however, is incorrect. The relevant policy is the 
one in place when you made your claim. 

8.2 The relevant policy period was 10 December 2008 to 10 December 2009, as 
this is the policy period during which you made your claim against Storm. 

8.3 Prior to entering into a policy, that is, at the time of the negotiations between 
Storm and AIG for the policy incepting 10 December 2008, Storm had a duty to 
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disclose to AIG all matters relevant to AIG’s decision whether to accept the risk and, 
if so, on what terms (see section 21 of the Insurance Contracts Act 1984 (Cth). 

8.4 A breach by an Insured (ie, Storm) of its duty of disclosure gives rise to 
certain defences to coverage by the insurer (see section 26 of the Insurance 
Contracts Act 1984 (Cth)). 

8.5 As set out on page 81 of the Worrells report: “Insurers [including Chartis in 
relation to the 10 December 2008/2009 policy] have not admitted any liability in 
respect of the claims lodged by clients.” Nor has Chartis denied indemnity for any 
such claims. Instead, Chartis has for approximately 18 months been trying to obtain 
from the liquidator and receiver various documents relevant to its consideration of 
indemnity issues, including nondisclosure issues. 

8.6 As noted at page 81 of the Worrells report, the requested relevant documents 
have still not been provided to Chartis to allow Chartis to finalise its position on 
indemnity. 

8.7 Nevertheless, a very significant volume of information relevant to the 
nondisclosure issue has emerged during the various public inquiries relating to 
Storm. You will no doubt already be aware of much of this material, which includes, 
among other things: 

Date Event Source 
Early November 2008 
The Executive and Non- Executive Directors of Storm were aware of significant 

problems in relation to the margin loan accounts of many Storm clients, which had 
fallen into negative equity because margin calls were not made to clients, by either 
Storm or the margin lenders; and client instructions to switch their portfolios to cash 
were not actioned quickly enough or at all. 

The Non-Executive Directors were, at the time, concerned about a looming class 
action by their clients in relation to their losses. 

Email from Non-Executive Director Tom Meakin to Emanuel and Julie 
Cassimatis as discussed by Mr Meakin in his Public Examination on 14 October 

2009. 
25 November 2008 Colonial apparently sent a letter to Storm advising Storm that 

its clients accounts were in negative equity to the extent of $27 million. This letter is 
apparently referred to in the letter from Emmanuel Cassimatis to Ralph Norris of the 
CBA dated 27 November 2008. 

Sydney Morning Herald Article “Storm’s Death Throes” dated 29.1.09 
Late November 2008 
Emanuel Cassamatis and senior Storm advisor David McCullough flew to Sydney 

to meet with the CBA and Colonial Geared Investments to “beg” them not to call in 
margin loans by Storm clients which would leave the clients in negative equity. 
According to Mr McCullough, Mr Cassamatis sought to borrow money from the CBA 
to cover the margin loan losses of the Storm clients. 

Evidence from David McCullough in the Parliamentary Inquiry on 1 September 
2009. 

1 December 2008 Storm was unable to pay its taxes and, as a result, was 
insolvent at this point in time. Liquidators’ report to creditors  

10 December 2008 The Relevant Date – the 08/09 Professional Indemnity Policy 
commences 

11 December 2008 CBA closes the Storm-branded Financial Index Share Market 
Funds Public record 

12 December 2008 ASIC commences its investigation into Storm, including in 
relation to margin loans 

ASIC Website 12-14 December 2008 
All of the Storm Non-Executive Directors resign - Public record 
8.8 At no point prior to the 10 December 2008 inception of the policy, did Storm 

disclose to AIG the very significant problems that were then emerging in relation to 
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Storm’s margin loan clients and that the directors of Storm considered there to be a 
looming class action against Storm by margin loan clients in relation to their losses. 
Had such matters been disclosed (as they ought to have been), Chartis would not 
have written the policy incepting 10 December 2010. 

9 In light of the above, Chartis considers that it is likely to have a very strong 
coverage defence against claims [such as your claim] which would otherwise trigger 
the policy incepting on 10 December 2008. While Chartis has raised these concerns 
with the liquidator (which is no doubt why the Worrells report states at page 81 that 
there is a “possibility that the insurers will attempt to deny cover on the basis of lack 
of full disclosure by Storm in December 2008”), Chartis has not formally denied 
indemnity under the policy, as it has not yet sighted the relevant documents which 
have yet to be provided. If the content of the documents is as it has been reported in 
the public examinations, Chartis may (indeed is likely to) determine to formally deny 
indemnity under the 10 December 2008 policy. 

10 The Worrells report has suggested that it is a matter for the claimants such as 
yourself to prosecute claims against the insurers. 

11 We urge you to consider very carefully (and take legal advice on) the risks of 
pursuing any claim directly against Chartis, as any coverage defences that Chartis 
has against Storm in relation to non-disclosure and misrepresentation will be equally 
available to Chartis in defence of any claim that you attempt to pursue against 
Chartis directly. 

12 We do not say that to be threatening or heavy handed. We are simply trying to 
give you a straight-forward answer about the harsh realities of this unfortunate 
situation. Like all of Storm’s clients, you have suffered enough already. We would not 
like to see you suffer further by pursuing a misguided claim against Chartis. 

13 While we realise that you will not like the answers that we have provided to 
you above, we do hope that it is some small comfort to you that we have given you a 
more fulsome explanation of Chartis’ position and the underlying rationale for that 
position.” – Adam Chylek (Partner) [End of letter] 

Not being one to give in without a fight I raised some additional points of law with 
them and received another email which further outlines the position of their client: 

From: Wotton Kearney – Insurance Lawyers 15 June 2010  
Dear Mr Ainslie 
STORM FINANCIAL LTD – PROFESSIONAL INDEMNITY CLAIM 
1 Thank you for your email in response to our letter of 11 June 2010. 
2 You have queried whether our client provided professional indemnity insurance 

to Storm Financial Limited prior to 10 December 2008. 
3 The answer is yes. AIG/Chartis also provided professional indemnity insurance 

to Storm for the period 21 November 2007 to 10 December 2008 (the 07/08 policy). 
This, however, does not change the position set out in our prior 

correspondence,namely, that the relevant policy is the policy incepting 10 December 
2008 (the 08/09 policy). 

4 We presume from your email that you consider that the 07/08 policy may 
nevertheless be relevant. For that to be the case, one of the following things would 
have needed to have occurred during the period of the 07/08 policy to trigger 
indemnity under that policy, however, we do not understand either to have occurred: 

4.1 You would have had to have made a claim for damages against Storm during 
the 07/08 policy. Our understanding is that you did not do this until the period of the 
08/09 policy; or 

4.2 Storm would have had to have notified facts or circumstances (that might give 
rise to your claim) to AIG/Chartis during the 07/08 policy period pursuant to section 
40(3) of the Insurance Contracts Act 1984 (Cth) (ICA). 

No such notification of facts or circumstances pursuant to section 40(3) was 
made by Storm to AIG/Chartis during the 07/08 policy. Please note that the 07/08 
policy does not contain a “deeming clause”, as discussed in the cases which are the 
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subject of the commentary about section 54 of the ICA that you quoted in your email 
of 10 June 2010. As such, section 54 does not assist you to pursue cover under the 
07/08 policy even if Storm was aware (which factually may or may not be the case) 
during the 07/08 policy of facts or circumstances that might give rise to your 
subsequent claim against it during the 08/09 policy period. 

While section 54 may be used to excuse late notice of circumstances under a 
policy with a “deeming clause”, it cannot be used to excuse late notice of 
circumstances pursuant to section 40(3) of the ICA (see Gosford City Council v GIO 
[2003] NSWCA34). 

5 We realise that you may not like the position that we have outlined above, 
however, it is based on settled law. 

6 We have provided you with our client’s detailed reasons for its position in 
relation to your claim. There is nothing more we can do other than to again urge you 
to take legal advice before pursuing your claim further. -  Adam Chylek (Partner) [End 
of letter] 

I felt sorry for this chap in a way because I had given him a hard time. On the 
other hand, I had no choice because I did not have the insurance policy in front of me 
and I didn’t know therefore what it covered and the conditions under which such a 
cover was effected. The only way therefore was to elicit this information out of him. In 
this I think I was successful. 

In life one must know when to back down. Wotton Kearney has succinctly and 
professionally outlined the features of the professional indemnity insurance Storm 
had in place which was clearly inadequate in every way.  

It’s abundantly clear that Storm when renewing this policy did not give full 
disclosure. Therefore, the insurer’s defence will probably succeed. My question of 
whether the previous cover policy would still be effective in relation to claims that 
arose during the period that this policy covered has been fully answered.   

The fact that no one else is getting too exited about Storm’s professional liability 
insurance (the lawyers, ASIC, Worrells or other interested parties) indicates to me 
that they consider Storm’s professional indemnity insurance is not worth bothering 
with for the reasons outlined by Wotton Kearney. I tend to agree.  

One thing though that the likes of ASIC should be mindful of is: 
 the inadequate sum of money that Storm’s professional indemnity 

insurance was taken out for and,  
 the type of insurance that was taken out whereby any claims made 

outside the period of the insurance are deemed to be exempt. If 
retrospective claims cannot be accepted unless the professional 
indemnity insurance has a deeming clause, then deeming clauses should 
be mandatory for all insurance policies of this nature. It the Storm fiasco 
has taught us nothing else, let it a lesson well learnt as far as professional 
indemnity insurance is concerned. 

Personally, I believe that the financial industry must offer investors protection in 
the form of an insurance cover against poor advice and “cowboy” financial advisers. 
Clients must have a viable means whereby they have an avenue for recovering their 
losses, where fraud, negligent advice, or misrepresentation is present. If they or the 
financial adviser have to pay a little extra to have such an insurance cover in place, 
so be it.  

ASIC and the powers that be should ensure that the Insurance Act is amended if 
need be and provisions inserted in it to ensure that professional indemnity insurance 
is friendly to the claimant as well as the party it covers. 

That’s what I meant earlier when I stated that “the type of insurance cover that 
Storm took out was seriously flawed. Any cover taken out must be a  “retrospective 
cover” and this should be obligatory in law. Giving insurance companies escape 
clauses defeats the whole purpose of insurance when circumstances such as these 
arise. 
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THE WORRELLS ENQUIRY & SUBSEQUENT REPORT 
 

Newspaper article issued at the time the Worrells Report came out! No details 
available of who issued it! 

“The Worrells report revealed that the Australian Securities and Investments 
Commission provided $720,845 for the public examination of key Storm figures in Federal 
Court last year, with $303,901 of that amount going to Worrells.  

AN overwhelming reduction in upfront fees from clients as the sharemarket 
tanked was the reason infamous Townsville investment group Storm Financial failed, 
its liquidator Worrells has reported. 

It also found Storm would have failed in 2009 regardless of the alleged actions of 
the Commonwealth Bank whose Storm founders Emmanuel and Julie Cassimatis 
continue to accuse of causing their's and their clients' huge losses estimated at about 
$3 billion. 

Storm was placed in administration and then receivership in January last year 
after being unable to repay loans which the Commonwealth Bank had called in on 
the business. 

The liquidators have received claims of debts from creditors including the bank, 
Storm's authorised representatives and clients totalling $107,386,780 and say that 
even the bank, owed $27 million, will not likely be paid in full. 

The liquidators have released a 104-page report detailing the company's trading 
history and results, its investment model and the results of various inquiries including 
a public examination run by the liquidators and funded by regulator the Australian 
Securities and Investments Commission at a cost of $720,845. 

Worrells have already furnished another confidential report to ASIC expected to 
include recommendations on the types of charges which could be levelled against 
the company's officers and other parties. 

In a section of the creditors' report entitled Commentary on Reasons for Failure 
and Losses, the liquidators say it is easily ascertained. 

They says that as a consequence of plummeting share markets and a reluctance 
of investors to invest fresh funds, the upfront fee income of Storm fell about 93 per 
cent from $4.5 million a month in 2007-08 to $331,000 in December 2008. 

''The failure of Storm was thus a direct result of the overwhelming reduction in 
upfront fees which was suffered as a consequence of the drop on the value of the 
sharemarket,'' they say. 

''Although Storm had foreseen the possibility of such a downturn and had created 
reserves for just that purpose, it seems that the reserves were, in the circumstances, 
insufficient.'' 

The report says the evidence presented at the public examination, suggests both 
Storm and the bank's subsidiary Colonial Geared Investments were aware that 
clients' positions were deteriorating and that each sought to take what they 
individually regarded as appropriate action. 

''It seems at least possible that both Storm and CGI had never contemplated 
clients' positions deteriorating in the numbers and to the degree which actually 
occurred,'' the report said. 

''If this was so, it would be understandable that both Storm and CGI would be 
unprepared to deal with that occurrence. 

''It appears that a significant number of Storm's clients may not have been fully 
appraised, in a timely way, of the on-going deterioration in the value of their 
investments, and as a result did not have the opportunity to initiate appropriate action 
leading to reduced losses.'' 

The liquidators say it is for the courts to assess if any blame attaches to any party 
for the way in which they conducted themselves during this critical time. 
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The liquidators did, however, conclude that it was fruitless to continue an action, 
started by Storm in December 2008, against the bank. 

In the case, Storm was said to have suffered damages as a result of statements 
allegedly made by the bank. 

In assessing the case, liquidators needed to form a judgment on whether Storm 
would have survived even if the bank had not taken its alleged action. 

They concluded that it was far more likely than not that a court would conclude 
that Storm would not have survived as a trading entity much into 2009.” [End of 
article] 

So there you have it! Over a million dollars to tell us what we already knew! 
Seriously though, the Worrells report (required reading) was comprehensive and did 
give us a snapshot of how Storm Financial operated. In a word, POORLY! 

The Public Examination that Worrells carried out in the Federal Court prior to 
their report being published could, however, in my opinion, have been more 
effectively conducted than it was! For one it was all over the shop. One minute they 
would focus on one aspect such as the Statement of Advice and the next they were 
talking about the way the Townsville Office of Storm was organised. I know because I 
sat in the courtroom for quite a few days listening to the testimony of those that were 
called. 

My name was even down at one stage to be called but they must have heard 
about my reputation for throwing tantrums so they gave me a miss. 

Of course, the media for the most part, were waiting for the sensational bits. 
Much was made of the jet Storm had to fly Manny & Julie down to the corner shop. 
The excesses the company went to in order to entice clients were given a mention. 
Manny Cassimatis’ frequent lapses of memory (classic Alan Bond defense) worked a 
treat because he certainly seemed confused most of the time!  At one stage he 
couldn’t even remember what position he held in the company. And we trusted this 
man with all our money! 

It was all very interesting and, I suppose, it must have been effective in its own 
way, but I think the enquiry lacked direction. In fact I started to get frustrated halfway 
through by the meandering way this examination seemed to be proceeding and 
decided to get involved myself. I know! I’m a devil but I just can’t help myself! 

I emailed Mr. Craig Wilkins, the lawyer representing Worrells, in the hope 
that some good might come of it: 
“Dear Sir, 

Anthony Marks of the Courier Mail in his article today “Facing the Storm” made 
mention of your questioning of Mr. and Mrs. Cassamatis in relation to Storm’s 
monitoring of its clients’ portfolios. They are claiming that it was not Storm’s job to 
maintain or oversee loan to value ratios for its clients. Mr. Drummond, one of Storm’s 
representatives, when selling us the Storm concept confirmed that it was indeed 
Storm’s responsibility and told my sister-in-law and her partner the same thing.  

I touched on this conversation in later correspondence with Stuart Drummond 
and received no denial to the contrary. In fact, our signing of Storm’s statement of 
advice was solely based on this issue.  

See my attached correspondence in this regard. I will give evidence if so 
requested. 

It is also important to understand that the trigger-points/ratios that Storm 
incorporated into its statements of advice were distorted which meant that even if 
Storm had been monitoring its clients’ portfolios, its monitoring systems would have 
failed anyway.  

I m attaching all relevant correspondence in this regard which, I hope, will enable 
you to expose the Storm scheme for what it was – a sham.  
I followed up with another email later that week: 

Dear Sir, 
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Just to set the record straight, you mentioned when referring to our case in Court 
the other day that we signed up with Storm in 2005. It was, in fact, 2007. I thought I 
would mention this just in case you need to refer to any aspect of our case again.  

I was, in fact, in Court today and I will be there on Wednesday as well. The 
proceedings ended at the point when you were cross-examining Mrs. Julie 
Cassimatis on the statement of advice Storm issued to its clients.  

You asked JC whether there were any “scary” bits in the power point presentation 
and SOA that stressed the risks being run by clients when mortgaging homes and 
taking out margin loans. Defence council took umbrage at the word, “scary” and the 
word “caution” was introduced instead. 

I’ve been thinking! It would be interesting to know whether, because only one in 
four clients adopted this particular model, did JC consider it a high-risk strategy? If 
not, why would only one in four accept this model, I wonder? 

It would also be interesting to know whether there was a provision in the model 
for measuring the client's acceptance of risk. Did Storm for instance record whether 
the client wanted low risk, medium risk, or high risk? Certainly, Helen and I cannot 
recall any such provision.   

It is the duty of all financial advisers, I understand, to ascertain in advance the 
degree of risk a client is willing to take before any financial plan is put in place. I 
would have thought that any plan needed to be tailored around the degree of 
acceptable risk that a particular client was willing to take. On reflection, I don’t believe 
Storm, took this into consideration.  

It seems odd, don’t you think, that if this was a high risk strategy, so many of 
Storm’s clients were willing to take such a risk? It flies in the face of commonsense 
that self-funded retirees in such numbers would do so.  No one that I have spoken to 
in SICAG ever gave Storm a license to adopt a “high risk” policy. Most were very 
conservative as you would expect them to be and signed on the basis that this was a 
7/10-year plan with steady growth and low risk. After all, what were we getting for 
running such a high risk if our returns were projected 7 to 10 years down the track? It 
would have been much safer for us to put our money in term deposits etc. 

In the article I sent to you entitled “Witness for the Prosecution” I outlined the way 
Storm handled our portfolio. If you want to use material in this to demonstrate the 
reasons why Storm’s Financial's model didn’t work in practise, please feel free to do 
so. 

It would be interesting, would it not, to take JC through the model step by step 
because, I believe, she would have difficulty justifying the plan in terms of any real 
value or return. 

Storm’s standard financial model consisted of five elements; namely, (1) 
Investment portfolio, (2) Tax credits, (3) Yearly Living Expenses, (4) CMT (Dam) 
Account, (5) Bank Loan Repayments, (6) Insurance premiums and (7) Margin Loan 
Repayments 

1. The Investment portfolio 
The theory was that dividends and capital would either be reinvested or form part 

of the cash reserves. The reality was that in a falling market the investment portfolio 
simply began to shrink. Therefore, there was no growth and no funds flowing into the 
cash reserves. It just didn’t work in a falling market and its value had to be 
questioned even when the market was rising! 

I believe that all of Storm’s clients that agreed to this plan assumed that there 
would always be sufficient dividends to cover the costs outlined therein. The fact that 
the actual income from the investments made was always an unknown factor meant 
that no one really knew whether this was a feasible financial plan or not. We simply 
went on trust! 

2. Tax credits  
Again, this was a nebulous factor. We had no idea what our benefits would be in 

this regard. 
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3. Yearly living expenses 
We were left with the impression that we would have a living allowance of, in our 

particular case, $100,000 a year. We naturally assumed that these living expenses 
would come from the income derived on our investments. Instead, we were basically 
paying ourselves from our CMT (Dam) account. In a falling market, this plan simply 
eroded our assets rather than growing them. This concept relied entirely on a bullish 
market that was forever rising. Moreover, the growth factor needed to be 
considerable to make this work at all bearing in mind the expenses we were 
incurring. 

(4) CMT (Dam) Account 
This was meant to act as a cash reserve. In fact it was nothing of the sort. If you 

look at our model in “Witness for the Prosecution” you will see that we paid our house 
loan repayments, our living expenses, and our margin loan repayments from this 
account. In other words, we were always draining it so it wasn’t really a cash 
reserves account at all. In some 15 months that we were with Storm, the expenses 
for the aforementioned totalled  $318,993.60. Where was the benefit in this? 

(5) Bank Loan Repayments  
Our housing loan repayments to the Bank of Queensland were paid from our 

CMT account. 
(6) Insurance premiums  
We didn’t take out insurance because Storm didn’t feel it was warranted. 

Incidentally, I’ve often wondered what happened where customers did take out 
insurance? Has that question ever been asked, I wonder? 

(7) Margin Loan Repayments 
Storm originally intended to make margin loan repayments directly from the 

margin loan rather than our CMT account, but fortunately, Storm erred in this. If we 
had payed the margin loan repayments (as many did) from our margin loan, we 
would have been paying interest on interest. Storm’s fees were also payed from the 
margin loan account, which again meant that clients were paying interest on interest. 
The one exception was when we took out our housing loan with Bank of Queensland. 
Storm deducted its fees for this directly from the house loan. This meant that we 
were again paying interest on interest. 

At the end of the day, Storm’s plan actually reduced our assets considerably 
rather than making them grow. One of the prime reasons for this was because the 
money we were borrowing and our own money was only partially invested. The rest 
was disbursed as fees, cash funds, bank charges, etc., which significantly reduced 
our personal client equity in the portfolio. In other words, we were over leveraged for 
no good reason.  

In retrospect I cannot see how Storm’s plan really benefited anyone except Storm 
and the banks involved. It was certainly not a plan for growth and was a recipe for 
disaster when the markets fell. Hindsight is a wonderful thing! 

Having said all that, if Storm had monitored and applied trigger-points some 
monies would have been saved. EC in his previous statement before the court stated 
that it was not Storm’s responsibility to monitor individual client’s portfolios. Yet 
Storm’s Brisbane manager, Stuart Drummond, contradicted this by stating to us prior 
to our signing the SOA that Storm accepted responsibility in this regard. It would be 
interesting to front either EC or JC with my fax to Stuart Drummond dated 27th July 
2007, my letter to Stuart Drummond dated 13th December 2007 and an 
acknowledgement from Storm Compliance, Townsville – Jodie Geissman dated 30th 
April 2008. Certainly, this issue would then be settled once and for all. JC and EC as 
heads of Compliance must have seen my second letter. The fact that Stuart 
Drummond never flagged my concerns to start with and Compliance didn’t respond 
to me is condemnation enough. 

Another thing about trigger-points that, I feel, is worth considering. JC mentioned 
that Storm’s software system didn’t monitor margin loans. Storm’s policy was to 
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advise clients to invest in a recovery portfolio if the markets fell rather than cash in 
the shares and wait for markets to rise before reinvesting. In a rising market, Storm 
suggested a build portfolio. One must question, if Storm never considered ALL the 
borrowings (margin loan, housing loan etc) in the LVR, what then did it base its ratio 
on when suggesting a recovery or build strategy? Obviously, the wrong one, I would 
think!  

Further, a recovery portfolio is based on the client injecting more money. If such 
money was borrowed, wasn’t it just increasing the client’s liabilities and the client’s 
risk! Seems a strange approach to take when you think about it. 

I personally believe Storm never had any intention of activating trigger-points 
even if such existed. Over the years, did Storm cash in ANY clients’ investments to 
protect those client’s portfolios, I wonder?” I’m willing to bet that Storm never did. 

Before closing, I’ll mention one other matter. Storm always sold the notion that 
shares were the way to go and property was a poor relation. We bought a shopping 
centre in 2002 for $350,000 and sold it in 2007 for $1,000,000. Has does that equate 
with Storm’s philosophy that investing in the share market was the only real way to 
increase asset wealth? When you think about it, it makes a mockery of the plan they 
designed for us, which cost us $1.3 million in fifteen months. 

I hope my comments prove useful in your efforts to gain extra insight into the way 
Storm functioned.” [End] 

So what was I hoping to accomplish in doing this? For one I wanted to get the 
lawyer back on track. The key to the guilt of Storm Financial’s directors, I believe, lies 
in the financial model they persuaded investors to adopt. Therefore, every aspect of 
the financial model outlined in the “Statement of Advice: should have been explored 
fully whilst the opportunity presented itself. Certainly, aspects of the SOA were 
discussed but it was not taken apart piece by piece.  It should have been! 

I once issued a challenged on the SICAG Forum to the Cassimatises to debate 
with me the merits of their financial model. I was promptly told, by a Committee 
Member of all people, that the Cassimatises would “chew me up for breakfast!” A true 
believer, no doubt! 

Don’t get me wrong! Some important points were clarified in this public 
examination but I believe so much more would have been accomplished if they had 
used a logical progression instead of jumping from one aspect to another and then 
back again! I suppose there was some logic to their madness although it escaped me 
at the time. I was always waiting for that Perry Mason moment. It never came! 

Too much television, do you think? 
 

 
PUBLIC PERCEPTION 

 
It is human nature to assume that people that lose money in investments 

schemes are either stupid, greedy or both! We have probably seen so many “bad-
news” cases mentioned in the media that we have become conditioned to think this 
way. “Bloody fools! Why didn’t they go and get some expert advice beforehand?” 

“ Here’s a posting I found recently on the Internet that reflects the way a lot of 
people think: 

“(Sic) Exactly the same mentality that has just bailed the US banks out, now it is 
mum and dad investors who are getting bailed out.  Sorry, but if you live by the 
sword, you die by the sword, and gearing is indeed a two-edged sword.  These 
people should accept responsibility for their own stupidity and or greed. They weren’t 
swindled by someone like a share lowball predator, they were just financially thick.  

Don’t go crying when it all goes wrong, but oh, if it had worked, they’d be in the 
pink.  Makes me utterly sick, what a joke this is! Does this mean that I can cry foul 
when I lose money too?  Where does it stop?”  
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Where indeed!  
I was recently a member of a jury in the Supreme Court! It brought home to me 

then just how one–eyed people can be. This person is no different. 
They are not interested in the facts but rather their own perceptions based on 

little or no evidence. It makes them feel superior because they believe they are just 
too savvy to be taken in. They truly believe that we all went along to some backyard 
Johnny for financial advice, and he had a badge pinned to his shirt saying, “Con Man! 
You too can be rich! Just throw the dice Bro!”  

Well, Mr. “Where does it Stop” you may be surprised to hear that we  
(the Storm investors that is) all sought financial advice from one of the biggest 
financial advisory firms around. It had been operating for some years and it had 
some of the largest banks in this country allied with it. It had been audited annually 
and it was regulated. It also had a reputation for giving, what was perceived to be, 
sound financial advice. How am I doing so far?  

In other words, we trusted in so-called financial experts. They turned out to have 
a gambling habit, not us. Is the penny dropping yet? 

For people that invested in Storm, nothing is more annoying than know-it-alls that 
surface from time to time and call us stupid and greedy. Certainly, we will admit that 
we were trusting and somewhat naïve when it came to investing. So what! Is that a 
crime? 

My specialty is international logistics. That, by the way, is another way of saying I 
was, among other things, a specialist in the field of international transportation, 
moving goods by air and sea from anywhere in the world to anywhere you asked me 
to send it. I worked in that field for some thirty plus years.   

If I spoke to you of “dead freight’, “broken stowage”, “Incoterms”, or the myriad of 
other terms we use in that trade, you as a laymen would probably be completely lost. 
Would that be a crime? Should we hang you for that? 

If you came to me and wanted freight sent from say Hamburg to Sydney, would 
you need to know what all those terms mean beforehand? Of course you wouldn’t 
because I’m the expert that has been trained in this particular field. You buy my 
expertise when you employ me. If I stuff up, you have remedies in law. It’s called, 
“doing business!” It’s not called “gambling!” 

We employed experts in the field of financial investing! They stuffed up! We are 
now seeking remedies in law. What’s the difference? What’s your beef, Mister? 

So please, next time you people out there want to comment about things you 
know nothing about, take the trouble to find out the facts before you open your 
mouths. When you are old as many of us are, you will find that you no longer suffer 
fools gladly! 

I think we’ll all agree that it is difficult to explain to other people that were never 
involved with Storm Financial exactly what happened. Some of us are still trying to 
come to terms with it all ourselves. One thing is certain though! It should never have 
happened to start with, and the fact that it did happen had nothing to do with us, and 
everything to do with them. 

For this Government the message is a clear one! Elect a decent sheriff, give him 
a big gun, get the financial  “cowboys” off the streets, lock up the criminal types 
(mostly found in banks), prosecute them under the law, and give them appropriate 
sentences.  

At the moment the sheriff can’t find his gun, the cowboys are still making hay, the 
laws are still being figured out, and the chaos theory still reigns supreme.  

Who suffers in the end? The poor fools that place their trust in these financial 
institutions. 
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AUSTRALIAN SECURITIES & INVESTMENT COMMISSION 
 
“Cerberus was a three-headed dog who guarded the entrance to the River 

Styx. The Ancient Greeks suggested you take a small bag of honey cakes, 
known as a "sop" with you, to bribe the snarling dog into letting you pass.” 

 
Over the past 12 months I have written on numerous occasions to ASIC outlining 

my views on what has occurred. Indeed, the Chairman of ASIC, Mr. Tony Alosio, has 
thanked me personally for my input. (He’s currently building an annex to house my 
correspondence!) Helen and I have also been interviewed a number of times. 

I am mindful that it is unfair to caste dispersion on an organization when you are 
not aware of exactly what they have been doing and will do, so I can only comment 
on my impressions to date.  

To me ASIC has been ponderous in its approach to the Storm fiasco. For one 
they have tended to focus on Storm knowing full well that the Banks involved with 
Storm were just as culpable. 

This strategy has simply caused a delay in bringing this matter to a conclusion. If 
they had split their resources, investigating both Storm Financial and the Banks 
simultaneously, then ASIC would have reduced the time this investigation has taken 
considerably.  

Further, by leaving the Banks until last, they have inadvertently forced many to 
accept the CBA’s offer under its Resolution Scheme simply because some of the 
CBA’s Storm customers felt that they had no alternative. They had simply run out of 
time and they were unable to resist the pressures being exerted by the CBA. 

It’s all very well for ASIC to warn people about not signing anything at this stage 
but they have left people with little choice because ASIC has been too slow to finalize 
this matter. 

ASIC has also not challenged the CBA Resolution Scheme as being 
unconscionable when it clearly is so! 

Another aspect that is mystifying is the issue of whether the Banks were 
operating in conjunction with Storm an unregistered financial managed scheme. This, 
surely, should have been the first thing on the agenda because this changes the 
landscape considerably. If this point had been dealt with first, and it was found that 
the banks and Storm had been operating illegal schemes, then it would have been 
just a question of how much in the way of damages individuals were due. Yet, 
nothing so far, has been mentioned by ASIC of this very critical issue. Why not? 

 Instead, ASIC seems to have concentrated on interviewing as many Storm 
investors as they could. At times, they were reinterviewing the same people ad 
nauseam. A sense of overkill has started to creep in.  

Having worked for the Government during one period in my life, I sense that a 
certain directionless miasma has seeped up between the cracks. Something I noticed 
a lot during my experience working in Government offices. 

TONY RAGGATT  Townsville Bulletin August 19th, 2010 
“No end in sight' for Storm investigation” 
A TEAM of up to 50 people including some of the country's highest paid silks are 

beavering away on an investigation into failed Townsville wealth adviser Storm 
Financial more than 20 months after its collapse. 

And judging by the response yesterday from the nation's corporate regulator 
conducting the investigation, there is still no end in sight. 

"We don't have any public update beyond what was said on the investor's 
website at the end of July, a spokesman for the Australian Securities and 
Investments Commission said. 

At that time the regulator said it was seeking a commercial resolution and refused 
to put a time limit on its negotiations with the parties involved - notably the banks. 
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Pressure is building on ASIC to deliver after a series of costly and high-profile 
failures such as its failed eight-year-long legal battle against former One Tel 
executive Jodee Rich. 

It also raised expectations with comments by ASIC chairman Tony D'Aloisio 
earlier this year that it would finish its Storm investigations in early March. 

Storm's liquidators Worrells reported to ASIC in January and is understood to 
have identified more than 50 breaches of corporations laws. 

The Townsville adviser with the help of the banks encouraged 3000 investors to 
leverage their assets and invest in indexed share funds but the strategy failed 
spectacularly during the stockmarket rout in late 2008 with losses estimated at $3 
billion. 

The parliamentary committee overseeing ASIC has already warned that any 
delays in ASIC's investigation beyond July may lead to further questions about the 
effectiveness of its strategy. 

"The committee is aware of some criticism of the time it is taking to making 
progress on the Storm Financial case," the committee said in a report to Parliament 
at the end of June. 

However committee chairman, Queensland Labor MP Bernie Ripoll, who 
conceded he was frustrated by the delays, maintained the most important issue was 
that the investigation was done properly. 

"I prefer we did things in a timely and proper manner rather than rush through," 
he said. 

"We'd all like things to happen quickly but I'm not going to jeopardise the outcome 
of an investigation into all the circumstances in the Storm Financial collapse to try 
and appease people that would like to see things happen quicker. 

"It's not going that slow if you compare it with other complex cases." 
Storm Investors Consumer Action Group spokesman Mark Weir said the reality 

was the investigation did appear to be taking a long time. 
He said some investors were sceptical about ASIC's ability to strike a negotiated 

outcome with the players involved such as the banks. 
"We'd rather see them do the job properly in our best interests than reach an 

expedient solution where they perhaps identify an easy culprit in the whole thing that 
they can take to their political masters," he said. 

"Many of our members are a bit sceptical of going down this mediation track 
given their jaundiced view of the (Commonwealth Bank's) resolution scheme." 

Other investors also want Storm's advisers including founders Emmanuel and 
Julie Cassimatis to be held to account. 

"People want to know how come they haven't done anything about Emmanuel 
Cassimatis, why they haven't taken away his passport and why they are not doing 
something about him and the people (he employed) still acting as financial advisers," 
said one investor, who did not want to be identified.” [End of article] 

These words in particular are very pertinent, “At that time the regulator said it was 
seeking a commercial resolution and refused to put a time limit on its negotiations 
with the parties involved - notably the banks.” 

My question to ASIC is a simple one!  
“Why are you negotiating with the Banks involved?”  
Does a jury ask the defendant to decide for himself/herself whether they are 

innocent or guilty?  
Does a Judge ask criminals what sort of sentence they would like? 
Is a prisoner pardoned if he is willing to return some of the loot? 
What sort of message does this send out to corporate criminals if ASIC prefers to 

negotiate all the time.  
Prime Minister Chamberlain tried to appease Hitler and 60 million people died 

from his good intentions. Don’t negotiate with them! Prosecute them under the law 
and be done with it.  
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If someone walked into one of their banks with a gun and walked off with their 
money, what do you think would happen? Is this any different? No gun was used but 
the result was the same! 

I think we all appreciate that ASIC has its work cut out but their dawdling 
approach to this matter seem at odds with the need to have this matter settled as 
soon as humanly possible.  

When people are hanging from a roof by their fingernails, they want a hand to 
grasp so they can feel at least halfway secure.  

In a hospital a triage system is used. The ones that are most severely injured are 
the first ones to receive treatment. At the moment ASIC seem to have the system 
about face.  

The victims of Storm Financial and the Banks need help NOW. Not later when 
most of the patients are liable to have expired from their injuries.   

If you need help, I’m available. These days you can obtain my services for a 
song. I’m old! I’m broke! I’m physically worn out! Probably, by the time we get any 
money back, I’ll be dead as well.  

If I die before we have closure on this, I’ll ask Helen to have these words put on 
my grave, “REST IN PEACE – PS: ‘ASIC ARE STILL NEGOTIATING’!” 

 
   

THE GOVERNMENT 
 

Letter to the Honourable Prime Minister of Australia - Mr. Kevin Rudd MP 
dated 18th November 2009  

“Dear the Hon. Prime Minister,  
Re: An appeal on behalf of the victims in Australia of Storm Financial P/L & the 

Banks 
In life we all have a singular destiny. Yours was to be the Prime Minister of this 

great country in which we live. However, men, and women for that matter, are never 
remembered simply for who they were in this world but rather for what they did.  

You and your colleagues now have an opportunity to stamp your mark indelibly 
on this country by rescuing a people in crisis. I speak now of your many fellow 
Australians who have lost everything they possess in life through no fault of their 
own. These are the people that invested in the share markets using Storm Financial 
and consequently lost their life savings by so doing. Helen and I are just two of these. 

The share market crash in October of last year, contrary to popular belief, had 
nothing to do with the total destruction of Storm’s many investors’ assets. Investors’ 
losses were entirely due to malpractice and unlawful intent on the part of the 
executives of Storm and the Banks involved.   

I believe that ASIC must share some of the blame because it failed to carry out its 
duty as the “public watchdog.” When people break into one’s home and your dog 
stands idly by and does nothing, one isn’t inclined to pat the dog on the head 
afterwards and say, “Good boy!” Rather, you either retrain it or give it away and get 
another dog.  

Enclosed, you will find a copy of my letter to ASIC dated 16th November “telling it 
as I see it.” Having worked both in the private and public sector, I understand full well 
the cultures that exit, inside and outside the public service. No matter, both the 
private and public sectors now need to work together if answers are to be found.  

In order fix to anything in life, the cause must be identified before any remedies 
can be found. So far, I believe the real cause of this financial fiasco has not been 
satisfactorily established. It never will be unless the right questions are asked. 

Be that as it may, I am not writing to you today to criticize or lay blame. The 
issues at stake are too important for that. Rather, I am writing to you because your 
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Government alone can provide the necessary help and support that the victims of 
Storm so desperately need right NOW. 

The people that have suffered at the hands of Storm Financial and the Banks are 
still in a state of shock. For years the elderly among them have been model citizens 
who worked hard to ensure that on retirement they became self-funded and were 
therefore not a burden on the State. Suddenly, they’ve found themselves left with 
nothing except huge debts that they cannot repay. Their lives have virtually been 
stolen away by unscrupulous individuals and institutions in our society that have 
preyed on their trust. 

Many have been forced to either seek Government assistance or go back to work 
in order to make ends meet. In so doing they have found as Helen and I have that 
the bodies set up by Government such as Centrelink seem unaware of the plight of 
these people and their immediate needs.  

Remember that these are folk were self-funded retirees one minute, and 
individuals living on the poverty line the next. Yet, they are now treated as though 
they still have all their assets intact. They find themselves stymied by red tape and 
uniformed staff that have simply not understood their immediate needs. Add to that 
the anxiety felt, the loss of dignity, the feeling of futility, and fear of an uncertain 
future, and you can get some idea of the way they feel,  

Quite frankly, when this situation arose twelve months ago, I felt Government 
could have been a little more sympathetic by setting up a separate department within 
these bodies to deal specifically with the victims of Storm. Resources could have 
been set aside to help these individuals by-pass the usual criteria, and paperwork 
could have been fast-tracked to ensure that their immediate needs were met. Now, 
it’s probably all too late because people have somehow or other managed to muddle 
through despite the system . However, there is one area where something can still be 
done to take some pressure off these people that have suffered so much and that is 
in relation to tax issues. 

As you can appreciate, it is difficult for people to meet their tax commitments 
when they have now been left with no money. For one, many cannot any longer 
afford to pay an accountant or tax agent. That’s always assuming that they can pay 
their tax bills which in many cases they can’t. Further, because they were former 
clients of Storm and their tax issues have become complexed, accountants and tax 
agents are shying away from helping. Fees have also soared because of these 
problems, and the time that is needed to sort out these affairs only makes this 
exercise more expensive still.  

It would go a long way if the Government allowed the victims of Storm to defer 
their tax commitments until their affairs have been settled through the Courts and 
funds are available to meet their commitments including any taxes owed. After all the 
CBA Bank who have never been noted for its magnanimity has suspended house 
repayments pending a resolution. Why shouldn’t the Tax Office do likewise? By so 
doing the Government of this country would be giving real relief to some of the 
victims of Storm and it would also relieve much of the pressure that many are feeling 
at this time. 

Many of us do not have the luxury of waiting around for justice to be served 
because it takes too long and time is not on our side. We need Government to speed 
up the process. We need Government to ensure that all guilty parties, be they the 
executives and financial advisors within Storm or the officers within the Banks 
involved, be brought to task quickly and punished. Further, those Institutions should 
be compelled to pay full compensation.  

We have nothing left, Sir, but our faith in this country and the Government that we 
have elected to office. We need to feel that our Government cares rather than is 
indifferent. Indifference is not a beginning of things; it is an end of things. Being 
forgotten only magnifies our pain. The elderly, the homeless, the helpless, the 
hungry, the weary, the defeated that are the offspring of Storm need your help.  Not 
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to respond to their plight, not to relieve their suffering by offering them a spark of 
hope is to exile them from human memory. And in denying them you betray your own 
humanity. 

We, the victims of Storm, are asking our Government to show the way in 
obtaining justice for all those that have been destroyed financially by Storm and the 
Banks.  

Further, we are asking our Government to ensure that those things that have 
been stolen from us are returned: our financial freedom and our right to live a full and 
rich life in our old age. Only when these things are back in our keeping will we once 
again have our trust in this country fully restored. {End of letter] 

The Government was so overwhelmed by my plea that they responded six 
months later. The substance of their response was to be expected! “We are sorry to 
hear about your situation BUT…” 

If only we were able to sue governments, how simple life would then be! But then, I 
guess, the courtrooms would be full to overflowing!  

I did send an email to Mr. Rudd in April 2009 which you may find interesting and 
somewhat amusing.  In my defence, I was feeling somewhat aggro at the time and I found 
that venting in this way gave me a great deal of satisfaction. Funnily enough, I never 
received a reply to this one: 

AN OPEN LETTER TO MR. KEVEN RUDD – PRIME MINISTER OF 
AUSTRALIA” 

“We, the people of Australia, are not going to take it any more!” 
Dear Sir, 
In  “The Courier Mail” dated 3rd April 2009, there is an article entitled ‘Aussie 

Cash for Needy Nations’ by Malcolm Farr based in London. The following are 
extracts I have taken from this article: 

“AUSTRALIA will stump up bi l l ions of dol lars in loan guarantees for  
s t ruggl ing nations after the G20 summit, which opened in London last night 
Brisbane time. And bankers will be subjected to extraordinary controls on pay and 
bonuses in a bid to curb reckless business practices. 

The summit also endorsed tough regula t ions for  the finance industry, 
most of which already exist in Australia. 

The guarantees would not take money from the Australian Budget but 
would expose the Government to extensive liabilities. 

Mr Rudd said the summit would make vital decisions about employment. 
"We may have presidents and prime ministers around the summit table but what 
they do affects jobs for plumbers, for printers and police officers right around the 
world, including Australia," he said…” 

[End of article] 
“AUSTRALIA will stump up bi l l ions of dol lars in loan guarantees for  

s t ruggl ing nations…”  
Hello! We’re struggling, Mr. Rudd or hasn’t anyone noticed. The leaders of this 

country need to pull their heads out of the sand and get a “reality check.”  
The summit also endorsed tough regula t ions for  the finance industry, 

most of which already exist in Australia…” 
The regula t ions for  the finance industry in Australia that currently exist are as 

flaccid as India rubber and you know it. So do the many Storm Financial clients that 
have been duped out of their life savings by so-called financial advisors and Banks 
operating within the regulations your Government and past Governments have 
implemented.   

The guarantees would not take money from the Australian Budget but 
would expose the Government to extensive liabilities. …”  

It sounds like Stuart Drummond (our former Storm Financial advisor) thought this 
one up! This country has enough liabilities of its own without going guarantor for any 
more.  
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Mr Rudd said the summit would make vital decisions about employment. 
"We may have presidents and prime ministers around the summit table but what 
they do affects jobs for plumbers, for printers and police officers right around the 
world, including Australia," 

It’s the sort of things we expect our leaders to say. I believe it’s called rhetoric? 
However, what we need now is less rhetoric and more substance. We want action 
instead of words.  

We’ve had fires in Victoria, floods in Queensland and a cyclone named “Storm 
Financial” that has wreaked havoc everywhere else. 

If you need to help anyone, it is the homeless in Victoria, the flood victims in 
Queensland and the self-funded retirees who have lost their life savings by putting 
their trust in Storm Financial. Many of these victims of natural disasters and human 
ones are senior citizens that have fought in wars to preserve our way of life.  They 
must be wondering now whether it was worth preserving 

Charity should begin at home, Mr. Rudd, not overseas helping struggling nations 
that, for the most part are struggling because of their internal politics and the despots 
that rule those countries. We do not want you committing yourself to fixing the rest of 
the world.  Rather, you need to be committing yourself to fixing up Australia first. The 
people of Australia need to know: 

(1) What is the Government doing about the people in Victoria that have been 
made homeless because of the bush fires? 

(2) What is the Government doing about the people flooded out in Northern 
Queensland? 

(3) What is the Government doing about the people whose assets have been 
burned up in the Storm Financial firestorm? 

The people of Australia need you, Mr. Rudd, to focus on the job at hand. Namely, 
provide some leadership and ensure that the aforementioned problems are “fixed” at 
the earliest possible opportunity. 

People are in pain in this country! I’m talking about real suffering! Not the sort of 
suffering that comes from receiving sandwiches instead of a hot meal on your aircraft 
or conflicts with staff that seem to upset you so much. I’m talking about important 
issues that are affecting the people you are paid to govern.  

You are the Prime Minister of Australia because we the people of Australia 
elected your party to office. We can also vote you out of office if you continue to fail 
us. We gave you a mandate to manage the affairs of this country efficiently and 
effectively. Therefore, we now want you to stop the rhetoric and provide some real 
leadership. 

Real leadership doesn’t come in the form of penalising self-funded retirees by 
taking their health cards away or abolishing the dividend imputation system that 
allows many people to become self-funded retirees in the first place. Real leadership 
doesn’t come from labelling people xenophobic when they try to discuss race policies 
in an informed way. And real leadership doesn’t come from bullying members of the 
public that do not cater to your own personal demands! 

I may be down on politicians at the moment, but I’ll exempt Mr. Graham Perrett 
MP - Federal Member for Moreton - from my remarks. This gentleman has shown us 
nothing but kindness. We need more of his type in Parliament. 

In this country, Mr. Rudd, there exists a core of people known as the “silent 
majority.” These are people like me that have a heap of experience and grew up in a 
world where principles and values meant something. The silent majority are upright 
citizens that don’t mind doing an honest day’s work, are law abiding, and make a 
significant contribution by their efforts and the taxes they pay.  

This silent majority consists, for the most part, of “baby boomers” that were born 
in Australia or overseas between the years 1947 to 1965. The numbers are growing 
all the time and it has now become a powerful force. They might be old but that 
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doesn’t make them stupid, The mature citizens of Australia now need to harness this 
power in terms of their numbers and make their voices heard.   

Don’t get me wrong! Like many senior citizens I must admit that I’ve been rather 
apathetic when it comes to the way this country is being run. “Let the young ones get 
on with the job! We’ve done our bit! What can we do about it anyway?" 

We trundle out excuses like these all the time because we believe that it’s just too 
hard to “rock the boat.” The state of the nation is something served up to us in the 
media. We get snatches of bad news from time to time on the television that makes 
us want to throw up, but a quick flick on our remotes soon cures the problem.  

No, we’re quite content to potter along minding our own business. Then 
something happens that affects us personally.  Suddenly, it’s all very real. It’s in our 
face. It’s up close and personal. For me, it was Storm Financial! You guessed it. I 
have a vested interest in writing to you. Suddenly I am motivated because it’s 
happening to me. 

At least I’m now motivated so being broke does have its upside. 
WHO OUT THERE IS SICK AND TIRED OF THE WAY THIS COUNTRY IS 

BEING RUN?  
If you are, it’s time to put your hand up and be counted!  

 You might, like me, have been a victim of Storm Financial and been 
duped out of your life savings? 

 You might have been robbed and seen the offender treated as though he 
or she were the victim? 

 You might be someone who works hard and knows someone else who is 
freeloading on the State? 

 You might know of single mothers breeding so they can get bonuses and 
child welfare from the Government? 

 You might be a parent that has lost a son or a daughter to welfare 
services because of a frivolous complaint that was never fully 
investigated? 

 You might be a traveller who gazes out the window of a bus or train 
window at building after building full of graffiti. 

 You might be the parents of a child that has been abused by a paedophile 
and has seen a judge go soft on the perpetrator. “He’s learned his lesson” 
one judge stated recently when he went soft on a man that raped a four-
year-old child. What did the victim learn? That there is no justice in the 
Australian judicial system perhaps! 

 You might be a policeman who is disillusioned by a legal system that 
protects the guilty. “What’s the good of arresting people if the judiciary is 
soft on crime. Just more paperwork to do and for what?” 

 You might be a pensioner living on the edge of poverty that sees 
overseas immigrants being giving government handouts while you starve. 

 You might be the victim of a crime committed by someone under the legal 
age and has got off with a slap on the wrist. 

 You might be sick and tired of seeing politicians in Parliament trying to win 
points when they should be implementing policies that will allow this 
country to operate more efficiently.  

 You might be someone that has employed someone else to do a job of 
work for you and finds that such a person is not qualified and has stuffed 
it up.  

 You might be someone that has employed someone to do a job of work 
and then finds that you can’t sack him or her because the law doesn’t 
allow you to do so. 

 You might be a veteran who is trying to get a pension you are entitled to 
but is being stymied by red tape. 
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 You might be someone who is dismayed at immigrants who come to this 
country and infect it with their politics. Immigrants that try to impose on us 
their values and there religious intolerances. 

 You might be someone that is peeved off with “political correctness” – a 
canker that is clogging up our system and stopping it from functioning 
properly. 

 You might be tired of seeing prisoners living the life of Riley while you are 
trying to make ends meet. 

 You might be tired of seeing our values degraded by a lack of censorship 
that allows our airways to be inundated with smut that passes for 
entertainment. As a consequence, our children are being bombarded with 
values of the wrong kind. 

 You might be tired of seeing our school systems eroded by the failure to 
discipline pupils due to the restraints on teachers. 

 You might be tired of seeing company “fat cats” being given enormous 
payouts when they resign 

 You might be tired of seeing the likes of Alan Bond, Christopher Skase, 
Eddy Groves and Jim Rapis walk away from their responsibilities leaving 
creditors (some of them, little men like you and me) floundering in their 
wake. 

 You might be like me! Just tired of being tired!  
I could go on and on.  
So what, you might say! We always have problems like this in any society and 

you would be right in saying so. But it doesn’t have to be this way. We, the people 
just need to say, “Enough is enough!”  

 We need strong government that can implement the reforms that are 
necessary in this country. People within that can lift this country up and 
give it some pride. 

 We need reforms in our judicial system so it brings down the full weight of 
the law on those that transgress.  

 We need a legal system that serves everyone, not just those can afford to 
pay for justice such as drug dealers, paedophiles, failed business 
tycoons, and wayward politicians that have been lining their pockets for 
years. 

 We need a police force that is motivated and the corruption that exists 
within, eradicated.  

 We need politicians that put the country before their own welfare.  
 We need immigration laws that protect us from extremists and 

undesirable.  
 We need to repay our veterans by giving them the respect and the 

entitlements they deserve.  
 We need to be unafraid to censure those that have been inflicting on us 

their beliefs, there religious intolerances, their values, their ideas of 
morality, their extremists opinions, and their twisted sense of what is good 
for us. 

 We need to introduce disciplines into our schools so teachers can take 
their classrooms back. 

 We need to punish wrongdoers whether they are seniors or juveniles. 
 We need to become independent and not be told what to do by overseas 

bodies, whether they are in The Hague, or anywhere else. 
 We need to promote the Australian way of life and have people that want 

to live in this country agree to do the same. If they do not wish to do so, 
we should send them back where they belong. 
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 We need to have only one type of citizenship in this country. You are 
either a citizen of Australia or you are not. When you immigrate to this 
country, you commit yourself or go home! 

I can't speak for all Australians out there. I would be presumptuous if I thought for 
a moment that I could do so. A healthy society is one where people can disagree 
without being persecuted for being different. This is why Australia is such a great 
country to live in and this is what our forefathers and mothers fought to achieve.  

The trouble is that we sometimes take our vote for granted. We forget that there 
were men and women in this country that died for our right to choose our way of life. 
Men and women who made the ultimate sacrifice so we can enjoy out freedom. If you 
are, like me, disillusioned by our society and those entrusted to govern it, then 
endorse my remarks by adding your voice to mine. 

You don’t have to agree with everything I’ve said. But if you agree with me that 
you want an Australia that can stand-alone and have pride in its values and way of 
life, take the time to send the following email to Mr. Rudd.  

“WE, THE PEOPLE OF AUSTRALIA, ARE NOT GOING TO TAKE IT 
ANYMORE!” 

Copy the aforementioned points that you agree with and paste them into your 
email. Add a few of your own if it makes you feel better!  

Yes, you are but one person, but one can become many, and many can become 
a multitude.  If we, the people, are going to force our politicians to effect changes, it 
will not come by remaining silent. It will only come by affirmative action.  

Corio Aquino toppled a despot in the Philippines by using “people power.”  It’s 
now time to remind Mr. Rudd and his government that we are his masters and not 
the other way around.” {End of my email] 

In the end, I didn’t circulate it around. What was the point anyway? I had said 
what I had to say! By sending it to our leader (since executed for the sake of the 
nation) I had got it off my chest! 

 
 

POOR MANAGEMENT OR DELIBERATE INTENT? 
 
During my career in corporate management, I was parachuted in to various 

places on a number of occasions to fix moribund companies. The problems were 
always the same; namely, mismanagement, poor systems, inferior controls, and 
rampant overheads. 

Because I worked in the service industry, such deficiencies impacted on the 
services offered and resulted in a decline in ‘sales’ (the life blood of any company).  
The strategy I employed in putting these companies back on their feet was always 
the same:  

 The managers that were ‘deadwood’ would be identified and weeded out. 
Those that were management material within the ranks would be 
promoted and additional mangers would be brought in from other parts of 
the organization or recruited from outside. 

 Systems would be critically examined and, if they were found to be 
flawed, which they were most of the time, they would be revamped. 
Procedures would be documented in a “Standing Instructions” folder, and 
re-training would then commence. Checking devices were always part of 
this remodelling program because all systems need constant monitoring 
to ensure that they are working properly. 

 I have always found that once efficient and effective systems are in place, 
the overheads take care of themselves. The ‘fat’ layers of management, 
surplus resources, and unnecessary expenses once identified and 
removed result in diminished overheads. A streamlined efficient company 
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can promote its services with confidence. Sales increase because the 
services on offer are “top-of-the-range.” People that pay good money 
expect nothing less.  
Okay! Nothing is ever quite as easy as that but you get the general 

picture. 
Unfortunately, where Government is concerned, we are dealing with a different 

animal. I know because I was once employed to introduce private sector methods 
into a public sector environment. This, of course, was impossible for a number of 
reasons.  

For one sacking anyone in Government is nigh on impossible so they are 
moved sideways creating even more overheads. There is little or no accountability 
and many who find employment in the Government are not, and do not want to 
become, decision makers. I am not speaking about everyone because I have met 
some really good workers in Government that make a liar of me. What I have found 
however is that those people, few and far between, are normally carrying the rest. 

There is also a lack of continuity in the work individuals do in the Public Service 
because they tend in their career to move into different areas of Government as 
suitable positions arises. Any experience and expertise that a person gains in one 
area is then lost when they go into another area dealing with something entirely 
different.  

I submitted a report at the time highlighting these problems among many others 
that I found. I often wonder whether anyone bothered to read it. I left for PNG shortly 
thereafter so I never did find out what eventuated. Shredded, no doubt, along with 
other reports that might have rocked the boat!  

It’s not just this Government that is cumbersome, but all governments around the 
world. Governments are ponderous and unwieldily because its inherent in their 
natures. They are expensive to run and bureaucratic in nature. They also waste 
taxpayers’ money and they waste time - theirs and ours! Unfortunately, they are also 
a necessary evil! 

Coming from a management background, which includes ‘State’ ‘Joint and 
‘General Management’, I can tell you now that Storm Financial from what I have 
heard and read since that firm’s collapse was either very poorly run or was set up to 
operate in that way deliberately. Probably a combination of both if the truth be known!  

For a company that was handling so many investment portfolios, the systems that 
it had in place to control such were disgraceful. It wasn’t that Storm didn’t have the 
money to buy the software it needed to safeguard its customers’ portfolios. The 
directors of Storm simply didn’t think it was important enough to warrant giving this 
critical area of control the attention it demanded, or the state-of-the-art software it 
needed. Instead, they sought to rely on the banks for information and we all know 
what happened as a consequence.  

What was Ignite for anyway? That’s still a mystery today.  
The directors of Storm had a background in financial services but that doesn’t 

make them good managers even though they thought they knew it all. Sitting in Court 
listening to them give testimony left me with the impression that Manny was the 
figurehead or financial guru if you like, and Julie took care of the detail.  

They were both so busy concentrating on making money out of their clients that 
they forgot about ensuring that they had everything in place to protect their clients’ 
portfolios when and if a market crisis occurred.  

Global Insolvency Site, Internet 5/11/2009 
Storm Financial Founders Experience Memory Loss  
Storm Financial co-founders Emmanuel and Julie Cassimatis seemed to be 

suffering from a bout of absent mindedness in the final days of hearings into the 
company’s collapse, Money Management reported. Media reports have detailed how 
Mr Cassimatis declared nearly 50 times that he could not recall details of a meeting 
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with insolvency specialist Ivor Worrell in mid to late December 2008, when the 
company was on the brink of collapse.  

According to ‘The Age’, he said he had a vague recollection that the company 
“was okay” at that stage, and that they had discussed solvency in general terms. A 
few weeks later Storm went into voluntary administration and was wound up in March 
owing $80 million.  

It was also revealed in court that Storm’s research arm, Ignite, whose software 
was unable to pick up on the fact that clients were experiencing margin calls, instead 
arranged a lease on a $7 million private jet. When asked if it would have been more 
advantageous to invest the money where it was needed in upgrading the Ignite 
software, Mr Cassimatis said, "No … It's been a long-term goal of mine to acquire a 
jet".  

People that still believe in this pair or the Storm philosophy are deluding 
themselves. There was only one thing this pair cared about. Themselves! 

 

IN THE ARENA 

“We must all hang together, or most assuredly, we shall all hang 
separately.” – John Hancock, Independence Day, 1776 

Where are we at now and where are we going! 
Let me say at the outset that it would be presumptuous of me to try and lay down 

any hard and fast rules because everyone’s circumstances are somewhat different 
and I am not able to “walk in your shoes.” Further, your viewpoint may be at 
opposites with mine. A healthy society is one where people can disagree without 
being persecuted for doing so. Australia is a great country to live in today because 
our forefathers and mothers fought and some made the ultimate sacrifice so that we 
can speak out without fear of censure.  

1.WHERE ARE WE TODAY?  
The Parliamentary Joint Committee on Corporations and Financial Services 

completed its findings last November. The Worrells’ case wound down in the Federal 
Court at that time also. There is no doubt that both the Parliamentary Joint 
Committee and Worrells have done some good work.  

For one they have been instrumental in uncovering some of the deviant ways of 
Storm Financial. However, like many of you, I have concerns that Storm’s 
accomplices, the banks, who are equally culpable, seem to be “getting under the 
radar.” For many years banks in Australia have been a protected species and their 
ability to deflect blame in this particular matter is making this fact all the more 
apparent. 

Deep down we all want to believe that justice will ultimately be served but self-
doubt still nags away at us. The people involved, such as the lawyers, ASIC, 
Worrells, the Parliamentary Committee and the media all seem at times to be 
operating with a different agendas to ours.  

It might help us to understand the reasoning behind these shenanigans if we 
examine the motivation of the parties involved:  

Lawyers are primarily driven by money. The law is  a business to them and it has 
to be a profitable one or they will simply walk away. S & G are a prime example of 
this. 

The Parliamentary Joint-Committee were more concerned with what went wrong 
so they could recommend some changes. See my comments earlier on the PJ-C. 

ASIC is caught between a rock and a hard place. The cause of our current plight 
really started with ASIC’s inability to control advisory companies such as Storm. It 
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does not have the resources to police those companies such as Storm that take 
advantage of loose government controls and confusing legislation.  

ASIC is outside the influence of Government and yet is controlled by 
Government. It is a watchdog that has had its teeth removed and yet is expected to 
bite those that transgress.  It is also hampered by internal policies and political 
guidelines. It is designed to react rather than be proactive and it has so many 
functions to perform that it finds it difficult to focus.  

Of course, I am only surmising but I don’t think I’m too far off the mark. See my 
comments earlier on ASIC! 

Worrells was funded by the government and ASIC to ascertain the facts and 
therefore acted within the terms of reference laid down. See my comments earlier on 
Worrells! 

The Media feed on stories and they will move on when interest starts to wane. 
That’s only to be expected.There is a common denominator in everything they do. It’s 
called self-interest! 

What I have said about the parties involved is an over simplification but we 
sometimes need to think of things in simple terms. 

Are these different factions telling us anything new? After all, we don’t need to be 
told by them who the guilty parties are; we already know! We don’t need to know 
what they have done! We already know that as well. Our empty bank accounts are 
proof enough.  

Storm Financial’s directors, advisers, and the banks associated with them have 
already been tried by us, their former clients, in the People’s Court and we have 
found them guilty. Our concern is more basic, our needs more demanding. The 
question we want answered is, “Who is going to compensate us for our losses?” 

To win any war (and this is a war, make no mistake about that) people need to be 
self reliant.  If they are not, they will get left behind, listed among the casualties of 
war, lost somewhere in no-mans land. At the moment we get sporadic press 
coverage because its old news. The danger is that we may well become nobody’s 
news.  

One of the reasons for my putting my thoughts down in this book is to try and 
keep our story alive. I will be sending it out to anyone that I believe will listen to what 
we are saying! Yes, it may be yet another dead-end but that doesn’t mean that we 
should stop trying.  If we are to obtain justice for ourselves, WE, the victims of Storm 
Financial, must make it happen rather than rely on others out there to make it happen 
for us. 

Frankly, I believe we missed the boat somewhere along the way. With so many 
people ending up being the victims of Storm, individuals should have been identified 
and brought together. Action groups should then have been formed around the 
country to picket banks and generally make a nuisance of themselves.  

In any group there is always hidden talent that could have been used to organize 
these activities and devise other schemes to attract attention. Publicity influences the 
public. The public influence the Government. 

Now, people have resigned themselves to the fact they can do nothing more! 
Unless they change this type of thinking, they can’t! Let’s now touch briefly on the 
issues that I have elaborated on at length in this book. 

As I see it, we have three different scenarios.  
(a) Margin Loans 
The issue here is simple enough. The banks did not alert us when our 

ratios had been exceeded. As a consequence we all went into negative equity and 
lost everything. Some are starting to doubt the CBA’s integrity and sincerity when it 
comes to finding a resolution that is equitable to both you and it. Work on the basis 
that the CBA has no integrity and will try to screw you if they can. If you understand 
the nature of the beast you are dealing with, you are better able to handle it.  I cannot 
tell you what to do, but I personally would settle for nothing less than 80% back or 
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you’ll see them in court.The CBA tactics are abundantly clear. They cried “Mea 
culpa!” in the early days because they feared what an external investigation would 
reveal. The CBA also thought that by appearing to be conciliatory, some of the heat 
would be deflected from them.  

As soon as the media attention died down, the CBA started to play “hardball.” 
Their intention is to squeeze you until you start talking with a high pitch voice if you 
haven’t got one already! Be warned.  

Now, having said this, if they have made you an offer that you consider fair, by all 
means take it. It will be a first from what I understand. 

If you receive an offer that you consider unfair, then tell your solicitors to instigate 
legal action. Do not compromise. The CBA is culpable. You just need the intestinal 
fortitude to see it through.  

If your lawyers don’t want to pursue this course find others that will. Levitt-
Robinson are already doing so and yes, they are our solicitors. They’re the only ones 
I trust.  

Class actions need numbers! The more there are, the less it costs. Your choice! 
Whilst on the subject of banks, some people believe that the margin lenders are 

at fault for not supplying up-to-date data to Storm. Mr. Cassamatis has openly told 
everyone that the banks, particularly the CBA, are totally at fault for not supplying the 
correct information. I do not go along with this point of view. Storm had ample 
information to act long before an 80% position on our portfolio was ever reached. 
What happened to “…your debt ratio at 48% is well within our recommended range 
of 40% -60%; this range ensures that the liability will be comfortable to manage” 
statement that appears on page 88 of our statement of advice. There’s at least a 
20% difference or has that escaped his notice.  

For that matter, if Storm had up to date information at that time, does anyone 
seriously believe that Storm would have acted any differently? I for one do not. 
Storm’s policy of leveraging our assets left our position hopelessly compromised. I 
think it left theirs the same way! 

(b) Housing Loans 
This is going to be a battle royal between solicitors and the banks involved. It will 

probably hinge on the paperwork and the borrower’s ability to repay such. The issues 
are too complex to go into here. Suffice to say that we have a real fight on our hands. 
However, the evidence to date suggests that Colonial and the BOQ have done the 
wrong thing where house loans are concerned and the law in this regard is quite 
specific. Therefore, there is an excellent chance that should your case go to court, 
you will receive some form of compensation in this regard. In some cases, the house 
loan  could be declared null and void altogether. 

The concern I do have at this time is that very little action has taken place with 
regard to the Bank of Queensland’s rogue branch in North Ward. I shall be writing to 
ASIC shortly to remind them that this is an issue that has been outstanding for far too 
long. The Supreme Court has already gathered all the paperwork issued by North 
Ward in respect of house loans to Storm’s investors. What are they doing with it? 
Why hasn’t something been done? God only knows! 

(c) Storm Financial – Damages 
How does that saying go, “You cannot get money out of a stone!” I think we 

should not assume, however, that because Storm Financial has no money left, the 
situation is hopeless. This is where our government should be stepping in. The 
losses we incurred were not the result of stock market losses but rather blatant fraud. 
When we elect people to govern this country and they then fail to protect us from the 
financial predators that exist in our financial markets, we need to have some means 
of recompense. 

If you employ someone to protect your property and he goes to sleep on the job, 
thieves break in and you are left with nothing, who are you going to blame? We put 
people into office to protect our way of life. They are called politicians. If they choose 
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to deregulate the banking institutions and fail to control the predators in the financial 
markets, then they should be held accountable.  

Unfortunately, it is not possible to sue our government but it doesn’t let it off the 
hook. The powers that be must be brought to task They must be made to understand 
that there is a price to pay for their failure and we do not intend to pay it for them. 

Think about it for a moment. We have worked hard all our lives to be financially 
independent. We were once the self-funded retirees that constituted the backbone of 
this society. Now we find ourselves destitute because those in charge have allowed 
shysters to rob us of our futures. These so-called financial advisers were allowed to 
prey on us because ASIC failed to restrain them. 

Some people believe that we have Buckley’s and none of receiving 
compensation from the Government. Well, if you don’t ask, you don’t get! We will get 
something back! Of that I am certain! It just depends upon our commitment to see 
this through and not settle for the sops the CBA is throwing our way.  

If ASIC do not get a set of new teeth and take up our cause, we’ll sue these 
miscreants in the Banks to Hell and back. I’ll also instigate another Petition to have 
ASIC disbanded as meaningless and a waste of tax- payers monies. 

And, my friends, never underestimate the power of words! They are indeed, 
mightier than the sword.  

”Words create nations, topple governments, start wars, right injustices and win 
hearts Words can plunge us into darkest despair or uplift us to ultimate achievement. 
Words are the means by which we convey our aspirations, faith, feelings and hopes. 
Words make us react, interact, and stir our very souls. Words are the sum of our 
existence!” Who wrote this? Actually, I did! 

Are words really that powerful? You need look no further than the “I Accuse” 
newspaper article written by Emile Zola, the great French novelist, that appeared in a 
Paris newspaper, L'Aurore (The Dawn) on Thursday, Jan. 13, 1898.  

This article was in defence of Captain Alfred Dreyfus, a Jewish artillery officer in 
the French army.  Dreyfus was wrongly convicted of treason and sent to Devil’s 
Island.  No other newspaper article has ever provoked such public debate and 
controversy or had such an impact on law, justice, and society. As a result of this 
article, Dreyfus was eventually cleared and reinstated in the French Army thanks 
mainly to Emile Zola’s skill in articulating the truth and having the courage to speak 
out even though he was later arrested for so doing.  

Unfortunately, we cannot all be an Emile Zola but we can draw on his inspiration.  
We should state the truth of it and let the Australian people know exactly what has 
happened. This book has been designed for that purpose. It is no “I Accuse” but it 
does tell it as it is and I hope this will be enough. 

My favourite quotation is from a speech given by Teddy Roosevelt at the 
Sorbonne in Paris, France on 23rd April 1910 entitled “Man in the Arena” I hope it 
inspires you to be more than you think you are! 

“It is not the critic who counts; not the man who points out how the 
strong man stumbles, or where the doer of deeds could have done 
them better. The credit belongs to the man who is actually in the arena, 
whose face is marred by dust and sweat and blood; who strives 
valiantly; who errs, who comes short again and again, because there is 
no effort without error and shortcoming; but who does actually strive to 
do the deeds; who knows great enthusiasms, the great devotions; who 
spends himself in a worthy cause; who at the best knows in the end the 
triumph of high achievement, and who at the worst, if he fails, at least 
fails while daring greatly, so that his place shall never be with those 
cold and timid souls who neither know victory nor defeat.” 
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A SORRY AFFAIR 
 

Letter Mr. Scott Seefeld -  ASIC Lawyer 28th August 2010  
Dear Sir,  
Your letter dated 13th August 2010 – “Investigation into the collapse of Storm 

Financial Ltd (Storm) – Reference No 10/40002  
I apologise for my late response to your letter of the 13th of August last despite 

my assuring you in the interim that I would reply in good time. Unfortunately, I had no 
way of knowing then that I would be spending the last two weeks sitting on a jury in 
the Supreme Court of Queensland in Brisbane. The trial ended last night and I am 
now able to give my full attention to this matter. 

It seems ironic to me that I have been called on to judge the conduct of another 
human being when one considers that so many in our society have been and will 
continue judging us. By “us” I mean the thousands of Storm Financial investors that 
have been caught up in a financial disaster that was not of their making, but rather 
was initiated by the greed of regulated financial bodies such as Storm Financial, and 
the Banks that allied themselves with that firm.  

One thing that my experience in the Supreme Court has brought home to me is 
that justice can be fickle and depends entirely on people’s perception of the law.  
Therefore, our case will be best served by fair and righteous men and women that 
take the time to avail themselves of all the facts in this matter “without fear or favour.”  

I believe that if ASIC’s investigators and lawyers can expose the true nature of 
Storm’s relationship with the Banks concerned, and establish the facts regarding the 
manner in which Storm and the Banks conspired to rort their customers, then justice 
will have been well and truly served.  

Frankly, at the moment, there is a great deal of cynicism in our ranks because all 
we are getting so far are assurances whilst some of the guilty, notably some former 
Storm advisers, still seem to be operating with impunity.  

It’s a fact that time is not on our side. Every day that passes is like a knife in 
the heart of many of Storm’s victims who are continuing to suffer acute mental 
anguish and severe financial hardship. In times like these, words alone are 
simply not enough to sustain us. We need those words to be translated into some 
immediate and meaningful action that will alleviate our present circumstances. 

For those that are clinging to nothing but hope, procrastination by others is a 
commodity that we can ill afford. Some among us have already fallen by the wayside, 
and some will almost certainly go under in the immediate future if ASIC or this 
 Government doesn’t do something shortly to provide effective relief.  

In your letter you state that ”…we would appreciate your providing us with 
information about the affect that Storm's collapse has had on you and your family. 
You may wish to include issues such as the affect the collapse has had on your 
financial position, physical and emotional wellbeing, relationships, employment and 
lifestyle changes that you have had to make.” 

 Many who, like us, lost everything when Storm went under have no financial or 
emotional support to tide them over. Subsequently, they were left completely isolated 
and alone. We have been more fortunate because Helen and I were able to obtain 
financial support and emotional solace from Helen’s family, which has relieved our 
burden somewhat. The problems still remain but we have a financial buffer that has 
tided us over in the interim. In times like these, that kind of support has 
been absolutely crucial.  

In terms of financial support, Helen’s mother, who only lives a few doors away, 
has, together with others, lent, us enough money to offset our Housing Loan 
of $344,000. However, we will have to repay this money when the means become 
available to do so. I stress therefore that this is not our money and must be repaid. It 
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helps us no end because it is money that has been lent to us interest free and can be 
used to offset our housing loan.  

The interest from this money goes towards repaying the housing loan. You will 
appreciate that this has been a lifesaver because there is no way we can pay off a 
housing loan of some $ 340,000 solely on our government pensions which are now 
our sole means of support. These pensions, I might add, were only given to us after 
much haggling.  

My pension is an “aged” one, which commenced in July 2009, and Helen’s is 
a ”carers” which started in December 2009. Prior to that, following Storm’s collapse, 
we lived solely on what we could scrape together.  

Other former Storm Financial clients have not been as lucky as we have because 
they do not have the same support! I am attaching some of their stories that are, to 
say the least, heart rendering. I suggest that you read these because they reflect the 
hardship that many are going through at this particular time.  

In your letter you posed the question, “Would you also let us know whether you 
would have redeemed your Storm investment at a point in time earlier than it was in 
fact redeemed if Storm had advised you to do so?”  

It should be remembered that Storm Financial was originally employed by us to 
provide financial investment advice and supervise our financial investments. We paid 
that advisory firm “top dollar” for doing just that. Therefore, it seems inconceivable to 
me that we would have ignored any advice given by them, bearing in mind that we 
payed them a fortune in the first place to look after our interests. Unfortunately, the 
term, “When you pay peanuts, you get monkeys” does not apply in this instance. We 
paid a fortune and still got monkeys!  

The fact of the matter is that Storm Financial entered into an agreement with its 
clients on the strict understanding (one of the prime conditions of the SOA contract) 
that safeguards (trigger-points) were always in place, and they would be activated 
when critical ratios were exceeded. We relied on Storm to advise us and suggest a 
course of action if and when our investments were threatened. This in no way 
relieves the Bank of their contractual obligations to us under the separate margin 
loan contracts that existed between the Banks and us.  “Why didn’t Storm so advise 
us when our assets came under threat? Why indeed?  

I think we can state with a fair degree of certainty that the agreements Storm had 
in place with the Banks took precedence in their eyes over their contractual 
obligations to us. The Banks would appear to have adopted a similar attitude to 
Storm, which resulted in the disastrous situation that followed. Facts suggest that the 
covert agreements between Storm and the Banks were such that they were not 
geared to a rapid sell down of shares if and when a brisk sell-off was warranted. It is 
evident now that neither Storm nor the Banks had any real contingencies in place 
when a crisis arose in the share markets.  

Because Storm and the Banks procrastinated when the situation demanded 
urgent action this only served to exacerbate the situation even further. The fact is that 
Storm and the Banks, simply did not envisage or plan for a global meltdown and 
were “caught with their pants well and truly down” when the markets crashed. That’s 
the real reason, I personally believe, why Storm didn’t advise us when our assets 
came under threat? They simply had no escape plan and therefore gambled on the 
share markets recovering to get them out of trouble. In so doing, they and the Banks 
who had full knowledge of Storm’s actions, left it all far too late. The evidence to date 
in this respect is overwhelming.  

Storm’s investors that were caught up in the schemes that Storm and the Banks 
operated were basically hamstrung from the start. Storm’s clients, being customers of 
these Banks, were duped by a steady stream of Storm misinformation and a sales 
pitch, which glossed over the hidden pitfalls. The Banks clearly aided and abetted in 
this deception and fully endorsed Storm’s policies. Not only were the Banks complicit 
in such schemes, but they also pursued them vigorously. Storm’s clients for the most 
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part being elderly folk, were unsophisticated in terms of share investing, and 
therefore were soft targets. Storm and the Banks, to their everlasting discredit, took 
full advantage of their customers’ ignorance to over-leverage their customers’ assets 
beyond acceptable risk purely for Storm and the Banks’ own financial ends.  

Why am I now reiterating for you what I have already stated in much of my 
previous correspondence with ASIC? To fully understand how people that lost 
everything in Storm are now feeling, I believe it is vital that you personally fully 
comprehend and understand the dynamics involved which have left us feeling this 
way. You cannot, I believe, do this without going back to the beginning. To 
understand the NOW, you need to understand the THEN.  

When we first entrusted our money to Storm back in August 2007, we were 
millionaires in terms of the value of the assets we owned.  Indeed, not long after 
joining Storm Financial, the sum of one million dollars in cash was deposited in our 
bank account following the sale of our shopping centre. We owed absolutely nothing 
at that time so our assets, which totalled in value approximately $1.65 million, were 
completely unencumbered.   

Like many others that invested through Storm Financial, we felt at that time that 
we had achieved our goal in life, which was to become self-funded in our retirement. 
In so doing we would become financially independent, able to do what we wanted, 
when we wanted, and for as long as we wanted. Nirvana if you will. We thought that 
our hard work had finally paid off! The way had never been easy. Protracted hours, 
seven days a week, fifty-two weeks a year with little relief. Retailing is a daily grind, 
demanding of one’s time and energy. Fortunately, we were able to sell our mini 
supermarket in 2005 and focus then on selling our shopping centre. We finally 
managed to sell this in 2007 for the said sum of one million dollars.  

We did not splash out as many would but rather sought to be sensible! Having 
worked hard most of our lives, we did not intend to waste what we had accumulated. 
We therefore sought to find an avenue of investment that would offer both security 
and growth. Our aim long- term was to leave something of substance to Helen’s 
children and grandchildren. With this in mind, we had our wills made-up in April 2008 
using de Groots in Brisbane for this purpose. Needless to say, our desires had been 
explained fully to Storm prior to our investing through them. Therefore, they knew full 
well our aims and our wish that any investments be “low-risk” ones.  

Prior to our association with Storm, we had considered “allocated pension” 
schemes as an option.  In this respect we received proposals from both Suncorp and 
Westpac. Friends who had invested through Storm Financial for some years then 
recommended that firm to us. What we liked about Storm’s plan was that it seemed 
to offer an investment opportunity that was basically, or so we thought, risk free. We 
were also told by Storm that it was designed for long-term growth which dove-tailed 
in with our needs. Having been in corporate management for many years prior to 
meeting Helen, I was reluctant at first to “put all our eggs in one basket” but we were 
constantly reassured by Storm that there was practically no risk as safeguards were 
in place. Further, it was explained to us that we would be investing on a broad front 
rather than in one or two companies.  

It’s fair to say that both Helen and I assumed that Storm’s Financial’s  investment 
strategy was designed for our particular needs and was based on sound projections 
and sensible income forecasting that would justify our investing in the way Storm 
suggested. I know that assumptions are always a dangerous thing in business, but 
we had no reason to believe that our faith in Storm was ill-foundered. Unfortunately, 
as it turned out, Storm’s financial plan was solely designed to churn money out 
of investors for Storm and the Banks’ own ends. Storm’s financial plan was designed 
in such a way that unless our investments continued to rise at a rapid, and as it 
turned out, unrealistic rate, we would end up paying ourselves with our own money. 
In the end, that’s exactly what happened!  
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At the time, of course, we were blissfully unaware of this. Let’s be honest! How 
could we know what Storm and the Banks were up unless they told us? They didn’t! 
The fact that everyone now involved in sorting out this mess appears to be taking so 
long to work this simple fact out only adds to our angst. 

When we first invested through Storm, we thought we were “sitting pretty, so to 
speak!” We had the money to do what we wanted and we were financially secure for 
life, or so we thought. No more getting up in the middle of the night to go to work. No 
more sacrificing time with our families, no more missing family events, no more 
foregoing holidays, no more daily grind with the accompanying stress and problems 
that running one’s own business imposes. We could now safely leave it to those 
that we supposed had the necessary knowledge and financial expertise to make our 
money work for us in a secure environment.  In other words, we trusted Storm and 
the Banks to do the right thing!  

If any naivety existed on our part, it was in our mistaken belief that the so-called 
regulated systems that operate in the financial market place afford investors some 
protection from rogue Banks and charlatans that come in the guise of financial 
advisors.  

In the weeks leading up to Storm’s demise in late 2008 we, like many other Storm 
investors, were concerned at the way events were shaping, but we had no idea that 
things were as bad as they were. This was partly due to our Storm adviser, Mr. Stuart 
Drummond, assuring us that things were under control. “We had nothing to worry 
about! The newspapers are always full of mischief! Leave it to us!”   

The fact that Storm Financial and the Banks involved were not seen to be 
panicking instilled in us confidence that measures were in place to safeguard our 
investment portfolios. Certainly, we expected our investments to be depleted in value 
because of the financial global meltdown, but we assumed that they would be secure 
enough with the safe guards Storm had in place to counter for such a contingency. 

Unfortunately, we were later to learn that these safeguards were a fabrication. 
Storm Financial had lied to us from the start in this regard. Its so-called software 
control systems that they claimed were “state of the art” were in fact later found to be 
“ineffective ” and offered us, Storm’s investors, no protection whatsoever. These 
systems were, in essence, a figment of Storm’s fanciful imagination held out as a 
carrot to lure unsuspecting investors into the Storm web. 

We have since established that in reality, not only were our assets placed at high 
risk by Storm, but they were also being eroded away with every day that passed. 
Fifteen months after joining Storm, our assets were gone which is no mean feat when 
you think about it.  

Even in a casino it would be difficult to lose $1.65 million in such a short space of 
time. Storm’s irresponsibility and total disregard of the risks they were running with 
their clients’ assets were symptoms of a culture where “throwing the dice” had 
become commonplace. They forgot that it was not their money they were playing 
with! 

All the while, we unsuspecting investors collected our monthly “living allowance” 
which was, as we later found, our own money rather than returns from any 
investments. A new variant on ‘Ponzi’ perhaps?  

None of this is, of course, new to you. I, myself, have gone over this ground with 
ASIC a dozen times. However, I thought it important to recap some of these facts 
in order for you to understand the background to all this, and enable you gauge fully 
how we now feel. As I have previously stated, “To understand the NOW, you need to 
understand the THEN.” 

In your letter of the 13th you have now asked us to inform you of the impact 
the collapse of Storm Financial has had on us personally in terms of our physical and 
mental state, and what the ramifications of our current financial circumstances are for 
both our family members and us. One word, when describing our feelings, springs to 
mind. “Gutted!  
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As you can appreciate, a whole range of emotions are in play at any given time, 
and our outlooks fluctuate between optimism and despair depending on any 
given day. In the beginning, back in late 2008, our initial feelings were of disbelief 
because we had been confident that this could never happen. Storm’s purported 
“safeguards” would never allow this to happen!  

Suddenly, our futures, that until then had looked assured, suddenly took on a 
frightening aspect as the realization set in. We were too old to go back to work, too 
broke to survive without financial assistance, too asset poor to sell anything, and too 
in debt to enable us to effect any sort of financial recovery. Overnight, we had gone 
from being wealthy to being poverty-stricken. How do you therefore think we felt? 

Loss of any kind, can be gut wrenching. When Storm collapsed and we lost 
everything, fear became one of the predominant factors. A future that had rosy was 
suddenly full of uncertainties. The prerequisites for our security in old age; a house to 
live in, food on the table, the money to buy life necessities, financial independence 
and the freedoms such brings, had all been stolen away from us by those we had 
trusted to protect us from just such eventualities. It’s particularly galling for us 
because this situation had been avoidable.  

 There is no doubt that if Storm and the Banks had acted in a diligent way, in 
good and reasonable time, some of our assets could have been saved. The stock 
market crash didn’t prove fatal to us until Storm and the Banks vacillated. By so 
doing, they sealed our fate for good. 

In the final analysis, we felt let down by the financial system then in place and 
those individuals within Storm and the Banks that perverted it for their own ends, and 
left us to sink when it all fell apart. 

 Our initial disbelief and disappointment soon turned to anger as well when we 
began to realize that we had been duped. Robbed by the carpetbaggers of Storm 
and their cronies, the Banks, that didn’t and still don’t give a stuff!  

It wasn’t long either before frustration began to set in too. The P J-C enquiry, and 
the Worrells enquiry were all well and good, but no one, it appeared, seemed to be   
focussing on the victims in all this and their immediate needs. Justice is all well and 
good but one cannot eat it. When we have a natural disaster in this country such as a 
bushfire or the like, immediate assistance is provided. This financial disaster was no 
less real or its impact no less severe for those caught up in it despite it being a man 
made event. Yet, we, the victims, were left to get on with it.  

The Government seems unmindful of our needs, or for that matter, our 
contribution to this great nation in the past. Many of the investors in Storm Financial 
are elderly people that strove to be self-funded retirees. Such people arrived at that 
point in their lives by hard work, self-sacrifice, and a sense of purpose. They were 
practical, sensible individuals that had not squandered their money but rather 
invested it in the Australian economy.  

Today, we/they feel a sense of being deserted by people in high places that 
seem to look upon us now as a set of numbers. A blip that will hopefully disappear off 
the screen in due course. There is some logic in this approach because if this gets 
any more long-winded, we will simply fade away from old age. 

Our Government needs to understand that we are, for the most part, elderly 
people that have been victimised by a financial system that has been patently 
inadequate and poorly regulated. As a consequence, it has been open to abuse, 
allowing scoundrels (and you can include the Banks in this) operating within to take 
full advantage of its deficiencies for their own ends.  

At any time in a person’s life, traumas of this nature are over- powering, but when 
you combine such with being just plain being old as well, which many are, you have 
nothing left short of collective despair. In truth, a profound feeling of gloom has 
settled over all of us. We trusted in Storm Financial and certain Banks, and we 
subsequently lost everything. 
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Through our official support group called SICAG and my own discussion group 
called SOB, I have come to know, first-hand how many former Storm investors feel 
right now.  Like us, they too feel "gutted!" by not only what happened to them but also 
by a lack of concerted action at government level. Many of these people have 
had nervous breakdowns, are in denial, are financially destitute, are suicidal, have 
serious health issues, or have lost all hope completely.  

At the rate the rescuers are moving, the people in the water will have sunk long 
before help arrives. 

Many of the older generation, of which we are a part, grew up with a set of values 
and principles that we apply in our everyday lives. We expected financial 
organizations that we entrusted with our life savings to look after our interests, but 
sadly, our trust has been betrayed. The financial institutions involved together with 
their puppet master, Storm Financial, took advantage of our innocence in financial 
investment to further their own ends.  

Being a lawyer, you will appreciate that if a person comes to you for legal advice, 
that person should reasonably be able to rely on the advice you give. There has been 
the ludicrous notion put forward by certain members of the Parliamentary Joint-
Committee that would-be investors in Storm should have educated themselves in 
financial matters prior to seeking investment advice from that firm. This might then 
have allowed such investors to be better informed and consequently more prudent.  

Tell me, are people that seek legal advice from you expected to study the law 
beforehand to test such advice? Of course not!  Nor would you expect them to do so! 
After all, isn’t that why they come to you in the first place? Because you have hung 
out a sign promoting the fact that you are qualified in the law and can so advise, they 
TRUST you to give them the correct advice.  

What we all find quite shocking is the way Storm Financial and some of 
the Banks’ formed an alliance for the purpose of creating wealth through the 
misappropriation of our assets. Make no mistake! When you use someone else’s 
money for financial gain, nothing less can be construed.  In so doing they placed their 
wellbeing first which, in any client/customer relationship, is a 
fundamental contravention of business law. Ethics comes into the equation as well 
somewhere, but ethics and banking don’t appear to be compatible in our modern 
society. 

Frankly, we as a group of people feel violated. These financial institutions not 
only breached their conditions of contract  with us, but also, they went about  placing 
our assets at high risk for financial advantage that could only benefit them rather than 
us. In so doing, they threw the tenets of “prudent banking practice” out the window. 
They became intoxicated by Storm’s theme song, “Money! Money! Money!”  We were 
the ones caught up in the middle. We, the investors, became a means to an end that 
ultimately put an end to us.  

 It would also be fair to say that we, former Storm investors, have been made to 
feel foolish at times by certain members of the general public and the media who 
have painted us as having a gambler’s mentality which led to our ultimate downfall. 
Indeed, the chairman of the PJ-C once commented in a newspaper articles when 
referring to us “fools and their money are easily parted.” Perhaps the chairman of the 
P J-C would like to revise this statement to read, “Anyone that entrusts his or her 
money with Banks such as the CBA are fools because they cannot be trusted and his 
or her interests will then be secondary to that Bank’s interest in making money.” 
Long-winded but I think you will catch my drift! 

Comments of this kind reflect badly on our politicians who should learn to keep 
their mouths shut if they cannot say something constructive. It also highlights just 
how out of touch our politicians really are in such matters. Perhaps the person in 
question needs reminding that people caught up in the Storm Financial fiasco have, 
for the most part, worked hard all their lives to obtain financial freedom in their old 
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age. As a consequence, they do not suddenly in their dotage have mental 
aberrations that cause them to gamble all their money away.  

Apart from anything else, most of us have reached a point in our lives where we 
have no reason to do so! The fact that so few that are now involved in clearing this 
matter up fail to understand this only adds to our frustration. 

Looking back on all this, our one regret is that we didn’t realize that the directors 
of Storm Financial had a different attitude entirely to ours. They had no such qualms 
or reservations about using our money to feed their gambling habits, especially when 
the Banks were supplying the chips to Storm against our IOUs.  

Any confidence we may have had in our financial system and the 
financial advisory firms and Banking institutions that operate within has well and truly 
disappeared. We, and I think I speak for most of Storm’s former investors when 
saying this, will never again trust any financial institution to handle our affairs. We 
have no faith in our financial system any more or any confidence in the regulations 
that control how it is run. The way Storm Financial and the Banks were allowed to 
operate in conjunction with one another is proof enough that the regulations 
controlling this industry are seriously flawed. A major overhaul may now have taken 
place but it is all too late for us.  The stable door is now locked again, or so the 
locksmith would have us believe, but for us, the victims of governmental 
ineptitude, the horse has well and truly bolted. 

The fact that this and previous Governments despite decades of obvious rorting 
within our financial system have chosen to ignore its deficiencies until now is 
reflective of the way our politicians approach any major issue. “Ignore it until it goes 
away or it cannot be ignored any longer!”   

There’s another aspect to all this and that is one of shame and embarrassment. 
Many of the victims of Storm and the Banks feel that they themselves are responsible 
for all this. This has not been helped by those in the media that have referred to the 
many Storm investors as moneygrubbers that deserved everything they got! Whilst 
such thinking is irrational on their part and completely untrue, some former Storm 
investors see it as very real.  

Many of these individuals have tried to cover their shame by hiding their true 
circumstances from others or have sought anonymity by remaining silent. Because 
such individuals have found it impossible to share their burden with family and 
friends, their suffering has been multiplied.  

When people, particularly the elderly, experience such traumas and the kinds of 
pressures associated with such, and are not provided with some short-term relief, 
their health breaks down. I have reports constantly of individuals whose health 
has been shattered by what they have experienced since Storm collapsed. For some 
they will never be the same again in mind or body. They suffer from such thing as 
sleep deprivation, anxiety, neurosis, and a host of other things that are brought on by 
worry and fear. Every day that passes without seeing any signs of obvious relief only 
serves to weaken their wills to carry on. People need to be given hope! 

“How do we feel?” you may well ask. How would you feel if you saw the ones you 
love, such as your parents, give up all hope because financial institutions and greedy 
financial advisers have duped them out of their life savings.  

To understand how we feel, you have to walk in our shoes, assuming that we still 
have any left! Only in this way will you really understand our true feelings, and 
the degree of impoverishment and misery we have been left in as a result of greed. 
 Storm and the Banks allied with that company had no scruples about deceiving their 
customers out of their money.  Now they are blaming one another as criminals tend 
to do when they get caught. 

Let me close on this note. We, the people that have suffered at the hands of 
Storm Financial and the Banks have nothing left in life but hope and even this is 
slowly dwindling. We continue to suffer whilst people ponder the rights and wrongs of 
this case. Quite frankly, we have reached a point where we don’t care any more who 
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has  
done what to whom. We only care about what is being done to remedy our situation 
and what steps are being taken to relieve our plight. The law can take care of the 
wrongdoers if the political will is still there to do so, and the law doesn’t once again 
turn a blind eye, as it is want to do from time to time.  We, the people, that have 
sustained these horrendous losses have a more pressing need. It’s called “survival!”  

At the moment we feel forgotten which only magnifies our pain. It’s as if we have 
been placed on a back burner for further action when time and circumstances 
permits. Unfortunately, time and circumstances wait for no man as we all know and 
it’s doubly so when one is old and poor into the bargain. The “Final Solution” may be 
our only solution in the end. Gassing 3,000 Storm investors may have been a viable 
option some seventy years ago. The problem is that these days we don’t even have 
the money to pay the gas bill.  

Seriously though, does anyone really care about us? Does anyone have any 
notion of what we are going through? Does anyone give a damn for that matter? If 
anyone out there does, then do something before it’s all too late! If nothing else, you 
can offer to pay the gas bill. That would be a good start! 

We are citizens of a great country made great by OUR generation of Australians 
that strove and fought for the freedoms that this country enjoys today. Our reward, it 
seems, is indifference. Indifference is an end of everything!  It benefits no one, most 
of all the people that are now impoverished. These consist of the elderly, the 
homeless, the helpless, the hungry, the weary, the defeated, the needy that are all 
the offspring of Storm Financial and the Banks’ insatiable lust for profit.  

Not to respond expediently to the plight of these people, of which we are part, or 
relieve them of their suffering by offering a financial solution is tantamount 
to consigning them to oblivion. In so doing, those who could have done something to 
assist us if they had so chosen will have betrayed their own humanity.  

We take some comfort in knowing that there are still good people around that 
have given of their time and efforts to right the wrongs that have been perpetuated. 
We need more of these people and less of those that have chosen to watch from the 
sidelines while we go under. “When good men do nothing, they are no longer good. 
Many have the mistaken notion that good is merely the absence of doing that which 
is wrong. Not so! One is good not merely because he does no evil, but because he is 
actively working for what is good.” 

If you and your colleagues really want to help us, have an end to this before it 
puts an end to us. We are not asking you to do the expedient thing or the popular 
thing. Rather, we are asking you TO DO THE RIGHT THING and we also ask you to 
do it quickly. Is that too much to ask? [End of letter] 

 
 

DOES THIS GOVERNMENT HAVE THE MONEY? 
 
You betcha! 
Wayne SwanTreasurer of Australia - Sunday 31 January 2010 
“Tomorrow I'll be launching the new Intergenerational Report entitled Australia to 

2050: Future Challenges. This report paints a really important picture of the 
challenges that Australia will face over the next 40 years, including an ageing 
population, mounting pressures on the health system, and the huge environmental 
and economic costs if we don't act on climate change…  

Investment in RMBS” 
What does ‘‘Residential Mortgage-Backed Security’ (RMBS) mean? 

It’s a type of security whose cash flows come from residential debt such as 
mortgages, home-equity loans and sub-prime mortgages. These are mortgage-
backed securities that focuses on residential instead of commercial debt. 
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“This past Thursday competition in Australia's mortgage market received a fresh 
boost, with the Australian Office of Financial Management (AOFM) allocating up to 
$3.4 billion in funding to five smaller lenders. 

The global financial crisis brought banking systems around the world to their 
knees and saw the collapse of the private securitisation market here in Australia. In 
response to the dislocation experienced in the Australian residential mortgage-
backed securities (RMBS) market, in September 2008 I announced that the AOFM 
would invest $4 billion in RMBS. Two weeks later, I directed the AOFM to purchase 
an additional $4 billion in RMBS. These investments were vital in ensuring a flow of 
funds to smaller lenders who were reliant on securitisation markets to fund mortgage 
lending. To further support smaller lenders and promote competition in the mortgage 
market, in October of last year I announced an extension of the AOFM's investment 
in RMBS of up to a further $8 billion, of which the AOFM has just allocated $3.4 
billion as 'pipeline' funding for five smaller lenders, including three non-bank lenders. 
This will help smaller lenders to keep lending at competitive interest rates, putting 
competitive pressure on the big banks. 

Overall, the Government's direct investment of up to $16 billion in RMBS has 
helped to maintain the RMBS market and preserve its infrastructure. It has also 
fostered a recovery in private investor confidence, with private capital making up 37 
per cent – or $4.6 billion worth – of the $12.4 billion in Australian RMBS issuance in 
which the AOFM has taken a stake since our initial announcement in September 
2008. This is very important to helping maintain competition in the home-lending 
market into the future, which puts downward pressure on lending rates over time. 

On top of our substantial investment in RMBS, the Government has also 
introduced tough new consumer protection laws due to come into force this year. 
These new laws will be the toughest laws governing consumer credit Australia has 
ever had, with wide-ranging powers to overrule unfair terms in credit contracts, 
including mortgages. 

On Tuesday the Reserve Bank Board will meet for its monthly monetary policy 
meeting. I don't pre-empt decisions of the RBA, but I have made it crystal clear that I 
see no justification for any bank to increase their rates over and above any decision 
that is taken by the independent Reserve Bank. With some banks' interest margins 
having recovered to pre-crisis levels, the Australian people won't tolerate any bank 
trying to take them for a ride. The NAB has already thrown down the gauntlet to the 
other big banks by saying it would not increase its standard variable home loan 
interest rate by more than any increase to the cash rate announced by the RBA on 
Tuesday. Any other bank that thinks they can get away with gouging their customers 
on rates can expect the same severe community backlash that Westpac in particular, 
along with CBA and ANZ, suffered before Christmas.” 

If the Government can bail these banks out, they can bloody well bail us out! 
After all, it was their ineptitude and the Banks greed that got us here in the first place.   

“…the Government has also introduced tough new consumer protection laws due 
to come into force this year.” [End] 

Great! The horse has well and truly bolted but the stable door is now closed. 
That’s a great comfort! I’ll tell the thousands now on the bread line. I am sure they will 
be overjoyed.  

Guy Fawkes! Where are you when we need you! 
While you are swanning around, Mr. Swan, we are doing it tough out here. 

Instead of throwing money at these banks, throw some regulations at them that have 
teeth and a system whereby the regulator can control and keep these banks in order.  
Whilst we all appreciate that strong banks are needed, so are strong consumer laws. 
Not another dose of the same ineffectual regulations that led to our ruin. 
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A PETITION TO THE PM OF AUSTRALIA 
 

On 12th May 2010 I posted a Petition on the Internet. Since that time only 972 
people have responded. Frankly, this is pathetic. How can we expect anyone to take 
us seriously or help us if we are not prepared to help ourselves. This Petition reads 
as follows: 
 
MR. KEVIN RUDD - PRIME MINISTER OF AUSTRALIA FROM THE VICTIMS OF 
THE BANKS ALLIED WITH STORM FINANCIAL 
To:  The Government of Australia  http://www.PetitionOnline.com/vfahmg/ 

“WE, the victims of the Banks associated with Storm Financial, together with all 
fair-minded Australians, by way of this Petition, ask this Government to pay us full 
and immediate COMPENSATION for the losses we have incurred. We placed out 
trust in these financial institutions and they proceeded to abuse that trust. Our 
reasons for claiming compensation are as follow:  

The Banks formed an alliance with Storm Financial for personal gain, using 
corrupt banking practices and strategies that placed our assets at high risk by: 
inflating customers’ assets; ignoring customers’ current liabilities; inflating house 
valuations so more money could be borrowed; entering into covert agreements with 
Storm Financial that placed their customers at high risk; changing the term of margin 
loans without customers’ approval; failing to give margin calls; directing business 
through Storm Financial that disadvantaged customers; breaching contractual 
obligations to customers; abusing their “duty of care” responsibilities to customers; 
violating their banking codes of conduct, and by-passing consumer protection laws 
enshrined in Statutory Acts. 

This Government and former Governments failed to implement efficient and 
effective regulatory controls thereby allowing such to occur. The fact that measures 
have now been taken by the Government to rectify this situation does not excuse its 
failure to identify and take remedial action long before. The people that have 
suffered, the vast majority being elderly Australians that placed their trust in a 
defective financial system, have been left destitute as a consequence.  

We, the victims, have waited in vain for more than 17 months for this Government 
to provide financial assistance. The Banks have ruined us and we have no money to 
fight back. The Banks know this and have taken full advantage of our circumstances. 
The Banks acted outside the law and they are the ones that are in the wrong. The 
losses we have incurred are but a fraction of the record profits these Banks are 
making. They should therefore be forced to repay our losses that they had a major 
part in creating.  

We elected this Government to protect the interests and rights of all Australians. 
This Government and former Governments contributed to the problem by failing in 
their duty of care to ensure that appropriate regulatory systems were in place. 
Therefore, this Government should now remedy its failures by providing immediate 
compensation. It should then seek to minimize such compensatory payments by 
taking action against the Banks that were involved. It will be money well spent if it 
can restore confidence and trust in a financial system that has failed all of us. Not 
only has it impacted us, but on our children and their children. Whole generations, in 
fact, that will be forever disillusioned by a system that destroyed their parents and 
their grandparents.  

We believe it is unconscionable to expect us, the victims of a so-called regulated 
banking industry, to have to seek justice in the Courts when we are the victims. It is 
particularly onerous when we do not have the financial means to do so. The 
Government should be doing this on our behalf because they let it happen. We, the 
elderly in this country, form a large voting bloc. Storm Financial, the Banks, and your 
Government have contributed to the impoverishment of many in this group. If this 
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Government fails to take concerted action now to remedy this situation and offer us 
an acceptable solution, we will be voting for those that can. 

We, the elderly in this country, have lived though a depression, wars, floods, 
droughts, bushfires, and bad government. Now, we have been robbed by rapacious 
banking organizations that have but one aim, and that is to churn money out of their 
customers. We’ve had enough! We now want justice or we want change.  

Sincerely,” 
Please get those signatures rolling again. If we can get 5,000 plus then we have 

a serious Petition to submit.  
 

 
THE CHARGE SHEET 

 
In this book I have highlighted the numerous wrongdoings of the Banks that were 

involved with Storm Financial. To summarise: 
 

1. The Commonwealth Bank of Australia, the Macquarie Bank and the Bank 
of Queensland conspired with Storm Financial to over-leverage Storm’s 
clients’ assets for personal gain. 

2. The Commonwealth Bank of Australia, the Macquarie Bank and the Bank 
of Queensland lent money imprudently to Storm’s clients (their customers) 
without taking the necessary steps to ensure that a proper risk 
assessment had taken place. 

3. The Commonwealth Bank of Australia (Colonial) and the Bank of 
Queensland falsified documentation to ensure that housing loans would 
be acceptable by their internal credit departments. 

4. The Commonwealth Bank of Australia, the Macquarie Bank and the Bank 
of Queensland failed in their fiduciary responsibilities to their Storm 
customers. 

5. The Commonwealth Bank of Australia, the Macquarie Bank and the Bank 
of Queensland failed in their “duty of care” to their Storm customers. 

6. The Commonwealth Bank of Australia, the Macquarie Bank and the Bank 
of Queensland employed Storm in an agency capacity thereby making 
them responsible for their agent’s acts. 

7. The Commonwealth Bank of Australia and the Macquarie Bank operated 
managed investment schemes that were not registered. 

8. The Commonwealth Bank of Australia has implemented a  “Resolution 
Scheme” which is unconscionable.  

9. The Commonwealth Bank of Australia and the Macquarie Bank assigned 
their contractual obligations to Storm that constitutes a breach of contract. 

10. The Commonwealth Bank of Australia and the Macquarie Bank violated 
their Storm customers’ rights in contract law. 

11. Commonwealth Bank's Colonial First State and the 
Challenger financial services group, breached the notice provisions of 
corporations laws in winding up the Storm-branded indexed share market 
funds under their control 

12. The Commonwealth Bank of Australia and the Macquarie Bank did not 
make appropriate margin calls on their Storm customers. 

13. The Commonwealth Bank of Australia, the Macquarie Bank and the Bank 
of Queensland violated their banking codes of conduct and thereby 
breached their contracts with their Storm customers. 

14. The Commonwealth Bank of Australia, the Macquarie Bank and the Bank 
of Queensland breached various statutory acts including the ASIC Act in 
relation to consumer protection. 



Page  219 

 
I have no doubt that more charges can be found as we delve deeper into the 

relationship with Storm Financial and the Banks. Suffice to say, that there are enough 
charges here to be going on with! 

 
 

ARE THE BANKS BASTARDS? 
 
Here’s part of an article written by Paul Syret that appeared in the ‘Courier 

Mail’ on 23rd October 2010. 
“No margin for bank bashing 

Bank bashing has become so popular in recent years (Goldman Sachs for one) 
that’s it’s hardly even fair sport any more. But for our political leaders, it will always 
prove both a popular and populist theme. 

So it was this week with shadow treasurer, Joe Hockey, lashing out at banks for 
having the temerity to talk about raising interest rates again, regardless of what the 
Reserve Bank does with the official cash rate.  

In the process, he basically accused the Government and Treasurer Wayne 
Swan in particular of being beholden to the power of a rapacious oligopoly that rakes 
in billions of dollars profits each year.  

Attention was also drawn to the minutes of the RBA board meeting this week in 
which the RBA pointed out the banks costs of funding had not materially increased in 
the past year, and their interest rate margins had been relatively stable – indeed 
higher than the pre-crisis levels…” 

“Any move to intervene in the way in which banks price their products might be 
an effective populist political ploy, but it would have huge distortionary effects, and 
could hamper their ability to raise funds at a viable price, leading to a tightening of 
credit conditions in Australia. 

That would not only be bad for banks and their shareholders, but it would also 
damage the Australian economy.  

There may be an argument, as Australian Competition and Consumer 
Commission chairman, Graeme Samuel, points out that the banks’ public signalling 
of potential rate rises borders on the anti-competitive, and is deserving of more 
scrutiny. 

“There’s a constant problem when you’ve got competitors signalling to each other 
as well as signalling to the public what they intend to do with their prices (or) in the 
case of the banks, interest rates, “ Samuel said. 

While not going as far as to call it collusion, he told the ABC, the practice was 
bordering on conduct that could be treated as anti-competitive. 

The bottom line is that they may still be bastards but…” 
Yes! The banks are bastards simply because they are allowed to be! Our 

Government has been scared off by the banks’ economists who tell these public 
servants that any curbs on their pricing or policies will lead to economic disaster for 
all concerned.  

In such circumstances, the banks’ rule and the Government plays second fiddle. 
Is it no wonder that the banks haven’t been publicly investigated over the Storm 
disaster? Is it no wonder that ASIC are negotiating with those banks such as the 
CBA, the Macquarie, and the Bank of Queensland rather than prosecuting them? Is it 
no wonder that the CBA has been allowed to offer its victims a resolution scheme 
which is blatantly unconscionable?   

What a way to run a country! The rich get richer and the poor get poorer. The sad 
thing is that no one really cares any more. As long as their backsides are covered, 
they proceed merrily to bugger everyone else.  
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Yes, the banks are bastards but what do you call those that sit by and let it 
happen? I know what I call them but I’ll leave that for the sequel. 

 
 

THE BANKS’ POSITIONS IN ALL THIS! 
 

Banks by their very nature are powerful institutions. Because of their important 
roles in this country’s economy, they are protected by the government of the day and 
this makes them dangerous. They have come to believe that to a large extent they 
are untouchable.  

Make no mistake! They are a formidable opponent BUT they are also vulnerable 
when they break the law like everyone else. In their association with Storm they have 
violated a number of laws ranging from contract law through to statutory law. The 
problem is getting this Government and ASIC to prosecute them under the law. ASIC 
have been battered by recent high profile losses in the Courts and the Government is 
in protection mode.  

Reading through the Slater & Gordon booklet that seeks to justify the Resolution 
Scheme, the CBA’s contention is that Storm acted as our agent and therefore 
everything they agreed with Storm on our behalf was legitimate. In other words, we 
gave our approval. The fact that Slater & Gordon have fallen for this assumption 
which has never been contested in a court of law speaks volumes for S & G’s 
expedient approach to our needs. 

An interesting aside to all this is the question of whether the banks actually 
employed Storm as their agents? After all, they permitted Storm to fill in paperwork 
and carry out duties that the Banks should have been doing themselves! Nothing has 
ever been said (me aside) about this. Bear in mind that if it could be proven that 
Storm acted in an agency capacity for the Banks, then the Banks become 
automatically liable for any wrongdoings by their agents!  Just thought I would throw 
that one in for good measure! 

The Banks involved are also relying on their trading terms and conditions, which 
they maintained we signed and therefore are applicable. What’s that old saying? “It’s 
a long way between cup and lip!” The Banks contracted directly with us. Therefore, 
they have contractual obligations to us that were not fulfilled. They know this! They 
are hoping that we don’t! All the trading conditions in the world are not going to 
protect you if contractual obligations are not fulfilled. 

The most interesting aspect of all this is the CBA’s admission of guilt. You can 
bet your life that they did a full internal review of CGI and Colonial Home’s dealings 
with Storm’s clients and found them wanting.  The CBA would have had a bevy of 
legal people looking at their position, and the CBA would have been advised to settle 
as quickly as possible for as little as possible. Unfortunately, because of the weak-
kneed attitude of S & G, the CBA were able to employ intimidatory tactics, spread 
misinformation, conveniently forget about any “damages“ that were due to their 
customers for breach of contract, and make their own compensatory offers without 
consultation with any of their former Storm customers. In other words, the resolution 
scheme is a sick joke. 

BUT it must always be remembered that the CBA admitted guilt. This in itself is 
very telling! If you look at the three Banks that this book is focussed on, namely, the 
Commonwealth Bank of Australia, the Macquarie Bank and the Bank of Queensland, 
they all have one thing in common. They have all violated their customers rights and 
they have transgressed under the law. When all is said and done, this is an 
undeniable fact. The CBA know this! The other two are still in denial. 

In a court of law, the Banks will be unable to manipulate the facts or wriggle off 
the hook. The law of contract is based on common law principles and is governed by 
precedents that cannot be ignored simply to serve the Banks’  
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“Common law, also known as case law, or precedent, is law developed 
by judges through decisions of courts and similar tribunals rather than 
through legislative statutes or executive branch action. A "common law system" is 
a legal system that gives great precedential weight to common law, on the principle 
that it is unfair to treat similar facts differently on different occasions. The body 
of precedent is called "common law" and it binds future decisions. In cases where the 
parties disagree on what the law is, an idealized common law court looks to 
past precedential decisions of relevant courts. If a similar dispute has been resolved 
in the past, the court is bound to follow the reasoning used in the prior decision (this 
principle is known as stare decisis). If, however, the court finds that the current 
dispute is fundamentally distinct from all previous cases (called a "matter of first 
impression"), judges have the authority and duty to make law by creating precedent. 
Thereafter, the new decision becomes precedent, and will bind future courts.” 

There is a common belief that institutions such as Banks are protected under the 
law. They are not! They law serves everyone equally.  

 
 

IN THE FINAL ANALYSIS 
 

Reflecting back on what happened to us and thousands of others that invested 
using the services of Storm Financial, one word keeps springing to mind! That word 
is INADEQUATE.  

I’ll list just a few inadequacies for you and place the name of the party 
responsible in brackets. 

 The systems that Storm had in place to protect our interests were 
inadequate. (Storm Financial) 

 The Professional Indemnity insurance policy Storm had was inadequate. 
(Government) 

 The systems the Banks had in place to protect our interests were 
inadequate. (Banks) 

 The audit systems ASIC had in place were inadequate. (ASIC) 
 The laws that regulate the financial advisory services industry were 

inadequate. (Government) 
  The laws that regulate the way Banks conduct their business are 

inadequate. 
 The scope of the Parliamentary Joint-Committee on Finance and Services 

was inadequate. (Government) 
 Avenues for compensation open to investors in general under the current 

laws are inadequate. (Government) 
Let’s be brutally honest! This Government and ASIC have been grossly negligent. 

People ask why everything is taking so long! I’ll tell you why! This Government and 
ASIC are seeking solutions that will get them off the hook. Further, it is clearly 
apparent that they want to protect the Banks involved at all costs. 

It won’t be the first time and it certainly won’t be the last time that cover-ups have 
been implemented.  

There are forces at play here that none of us will ever be privy too. One thing is 
clear to me! This time we cannot afford to roll over and die. If we do not receive an 
ADEQUATE offer of compensation from these Banks, we must resolve to have these 
issues addressed in a Court of Law Only then will the truth come out! Only then will 
we get justice! 

Banks are powerful bodies that rely on your being unable to afford the costs of 
litigation. If it were you or I, this would certainly be true. However, we are many and 
we must use that factor to our advantage.  
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Personally, I do not believe in the final anaylsis that this matter will ever see the 
inside of a courtroom. The Banks have too much to lose! The last thing they want is 
to have the laws relating to their commercial dealings spelt out because it has been 
their ability to pervert these laws over the years that has made them billions. Further, 
the fall-out in adverse publicity when all their misdeeds are known could do them 
untold damage. 

Frankly, I believe that they intend to drag this matter out for as long as possible 
and then make us an offer way down the track, We should therefore make it 
abundantly clear that if this is the case, then we will also demand considerable 
compensation for the pain and anguish these institutions are subjecting us to by 
being obdurate. Fortunately, we now have strong legal advocacy that should ensure 
that we receive a fair settlement in the end 

“Don't let the fear of the time it will take to accomplish something stand in the way 
of your doing it.  The time will pass anyway; we might just as well put that passing 
time to the best possible use.”  ~Earl Nightingale 

 
VICTOR (Frank) AINSLIE – 23rd October 2010 
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