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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
 

 

 
 
IN RE SONY CORP. SXRD REAR  
PROJECTION TELEVISION 
MARKETING, SALES PRACTICES & 
PRODUCTS LIABILITY LITIGATION 
 
 
 

No. 09-MD-2102 (RPP) 
 
ECF CASE 
 
PLAINTIFF SABRINA CARDENAS’ 
REPLY BRIEF IN SUPPORT OF 
MOTION FOR PRELIMINARY 
APPROVAL OF CLASS ACTION 
SETTLEMENT 

 
SABRINA CARDENAS, on behalf of herself 
and all similarly situated persons,  
            

Plaintiff, 
 

v. 
 
SONY CORPORATION OF AMERICA, 
SONY ELECTRONICS INC., and SONY 
CORP.,  
 

Defendants. 

  No. 09-CV-8652 (RPP) 
 
 
 
 

 

Plaintiff Sabrina Cardenas (“Cardenas” or “Plaintiff”), through her counsel of record, 

submits this Reply in support of her motion for preliminary approval of the proposed class action 

Settlement.  Counsel for the Plaintiffs in the Meserole Actions1

                                                 
1 The Meserole Actions are: Meserole v. Sony Corp. of America, et al.; Ouellette v. Sony Corp. of America, et al.; 
Webber v. Sony Corp. of America, et al.; Raymo v. Sony Corp. of America, et al.; Crusinberry v. Sony Corp. of 
America, et al.; and Minton v. Sony Electronics Inc., et al. 

  haveobjected to the preliminary 

approval of the Settlement in this action, meaning they do not want the consumer to gain the 

benefits of a very good settlement and early resolution of this matter, preferring instead to 

continue with the lengthy and uncertain litigation process which, to date, has not been favorable 
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to the Plaintiffs.  The result of the process may be that the Class receives no relief whatsoever.  

The objecting Plaintiffs do not even want the putative Class Members to be informed about the 

proposed Settlement Agreement, preferring instead to selfishly block relief because they will not 

receive attorneys fees. 

The question before the Court is whether the Settlement should be preliminarily approved 

so that Notice may issue to the putative Class members.  The central issue now before the Court 

is whether the proposed Settlement is “reasonable when compared to the likely results of 

litigation.” In re Union Carbide Corp. Consumer Products Business Securities Litig., 718 F.Supp 

1099, 1103 (S.D.N.Y. 1989).  The Court is not required at this juncture to make a final 

determination that the Settlement is fair and reasonable; nor will any class members’ substantive 

rights be prejudiced by preliminary approval.  “If the preliminary evaluation of the proposed 

settlement does not disclose grounds to doubt its fairness or other obvious deficiencies . . . and 

appears to fall within the range of possible approval,” the Court should direct notice to issue and 

schedule a final approval hearing.  MANUAL FOR COMPLEX LITIGATION THIRD, §30.41 at 297 

(2003).     

A. The Settlement Was A Product of Arm’s-Length Negotiations 

Arm’s-length negations are negotiations which occur between two parties “not related or 

not on close terms and who are presumed to have roughly equal bargaining power; not involving 

a confidential relationship.”  Black’s Law Dictionary 103 (Bryan A. Garner ed., 7th ed., West 

1999).  Counsel in the Meserole Actions have alleged, without any proof or substance, that there 

is an improper or unethical relationship between Cardenas’ and Sony’s counsel – a serious 

allegation for which Meserole counsel has no evidence.   

Plaintiff Cardenas’ counsel filed a complaint against the Sony Defendants in the Eastern 
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District of Texas, where she resides.  At the time the Complaint was filed, Cardenas’ counsel 

fully intended to fight all substantive motions, engage in discovery, and conduct a trial, if 

necessary.  When presented with a reasonable offer of a nation-wide class settlement, Cardenas 

and her counsel had a legal and ethical obligation to the putative Class to consider said 

settlement offer and to engage in settlement negotiations which might bring speedy relief to the 

Class.  At the time the settlement negotiations began, Cardenas’ counsel had no knowledge of 

any prior settlement negotiations with the Meserole counsel.  In fact, research suggested that the 

parameters of the settlement being negotiated would be looked upon favorably by the Court and 

the Class, since an earlier settlement with less favorable terms to the consumers than those 

proposed here had been approved by this Court in the SXRD I litigation.2

To further show that the negotiations were conducted at arms’-length, during the time the 

settlement negotiations were being conducted, Cardenas’ counsel sought the expertise of outside 

consultants, including a Professor of Electrical and Microelectric Engineering at the Rochester 

Institute of Technology and a Consumer Law Professor at Harvard University .  Additionally, the 

negotiations were completed with the assistance of an independent mediator with JAMS, the 

Honorable Glen Ashworth (ret.).  See In Re AOL Time Warner Shareholder Derivative 

Litigation, 2006 WL 2572114 at *3 (S.D.N.Y September 6, 2006) (presence of a court appointed 

mediator in settlement negotiations helped to insure that the proceedings were free of collusion 

and undue pressure). 

  At the time final 

approval of the SXRD I litigation was sought, 45 objections were made by class members and 

class counsel received a fee of $1.6 million. 

Finally, as described in detail in the original Memorandum in support of preliminary 
                                                 

2 In re Sony SXRD Rear Projection Television Class Action Litigation, No. 06 Civ. 5173 (RPP), 2008 WL 1956267 
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approval, extensive confirmatory discovery has been conducted that far exceeds what was 

conducted in the prior litigation.  The Meserole counsel participated in such discovery and has 

not complained, in any way, that it was not adequate or did not obtain necessary information.  In 

fact, it was through the Court-ordered depositions of two of the Meserole counsel’s confidential 

witnesses that the parties learned that allegations attributable to these witnesses were not 

supportable.3

B. The Settlement was not a “Reverse Auction” 

 

The Meserole counsel cites Reynolds v. Beneficial Nat’l Bank, 288 F.3d 280 (7th Cir. 

2002) to support its argument that the Cardenas Settlement was reached as part of a reverse 

auction process.  However, the facts of the Reynolds case are not comparable to the facts in the 

instant action.  Reynolds involved a series of lawsuits filed around the country – this action is a 

single MDL litigation (and one state court action in California).  Reynolds involved cases of 

vastly different procedural status -- some cases had been dismissed by the court, while some 

were already in trial.  Defendants in Reynolds sought to settle the cases in order to preclude 

having to go to trial.  In the instant litigation, the Court has already granted one Motion to 

Dismiss, with leave to amend granted.  Additional Motions to Dismiss are pending, and may 

very well be granted.  Although no discovery has been conducted outside the extensive 

confirmatory discovery, the state court case – representing a California only class – has survived 

a motion to dismiss based in large part on the now-discredited allegations attributable to the 

confidential witnesses.  It is difficult to see how a nationwide class of consumers could benefit 

from litigation on a California-only class if the remainder of the cases have been dismissed by 

                                                 
3 See Defendants’ Memorandum of Law in Support of Motion for Preliminary Approval of Class Action Settlement 
[Dkt. 39] at pp. 20-24. 
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this Court in the MDL.  This is a far cry from a situation where cases had survived Motions to 

Dismiss, Motions for Summary Judgment and, on the eve of trial, were rendered moot by a 

settlement in a related case (as is the case in Reynolds).  In fact, considering the pending Motions 

to Dismiss, the only thing preventing class members from a complete loss of their claims against 

Sony may be this Settlement.   

C. The Expansion of the Class is a Logical Extension of the MDL Process 

The original Cardenas complaint alleged a class on behalf of Texas residents.  However, 

soon after the filing of the Cardenas complaint, Defendants sought transfer and consolidation 

pursuant to 28 U.S.C. § 1407, and the instant MDL was ultimately created.  In light of the 

changed procedural position, it is not unusual or unethical for Cardenas to view her action as one 

with a nation-wide scope, especially considering the other cases in the MDL were purportedly 

national class actions. 

D. Cardenas’ Counsel is Requesting a Reasonable Attorneys Fee Including 
Reimbursement of Expenses 

Cardenas’ counsel is requesting a fee of $625,000.00 for fees and expenses for work 

performed in this litigation.  Considering the extensive work performed in negotiating the 

Settlement Agreement, fees to consultants to provide advice during the Settlement negotiations, 

and the amount of confirmatory discovery, including the costs of travel to interviews and 

depositions, this fee is very reasonable.  Again, this is less than half of the fee awarded in the 

SXRD I litigation, although far more discovery was conducted in this litigation than in the SXRD 

I litigation.  In SXRD I, only one interview was conducted, and 8,000 pages of documents were 

reviewed.  Contrast this with the retention of qualified expert consultants, the review of over 

18,000 pages of documents, the interviews of seven individuals and the depositions of two 

witnesses conducted by Cardenas’ counsel.  Considering the amount of time and effort involved, 
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$625,000 is a fair number for attorneys’ fees and expenses, combined. 

E. Sony’s and Cardenas’ Counsel have an Obligation to Work to have the 
Settlement Approved 

Pursuant to paragraph 21.7 of Settlement Agreement, the parties have an obligation to 

“use their best efforts and cooperate in obtaining final court approval and implementation of this 

Agreement. Such cooperation shall include affirmatively expressing support for this 

Agreement….”  So, there is nothing nefarious about Sony’s filing a brief in support of 

preliminary approval.  It is not unusual for a Defendant to file documents in support of a 

settlement to which it is a party.  Further, Sony was involved in the SXRD I Litigation and in the 

prior settlement negotiations in this case while Cardenas’ counsel was not.  It made sense that 

Sony provide the Court with additional information on these topics. 

Further, considering the emphasis which Meserole counsel placed on the purported 

testimony of their confidential witnesses in the correspondence to this Court, it is not unusual 

that both Sony and Cardenas’s counsel were interested in ascertaining the identities and learning 

more about these individuals.  Cardenas especially, as a purported representative of the class, had 

an obligation to obtain all available information which might relate to the settlement – especially 

if that information might reveal that the terms of the settlement would not be favorable to the 

Class.   

F. Allegations re: “Unethical Behavior” 

Realizing that their arguments to derail a beneficial settlement for the consumers will 

likely fail, the Meserole counsel resorts to mudslinging by asserting that a recent Order involving 

sanctions against Federman & Sherwood in Giudice v. S.A.C. Capital Mgmt., LLC, No. 06-1413, 

2009 U.S. Dist. LEXIS 12664 (D.N.J. Feb. 19, 2009) is somehow probative or relevant to this 

matter.  In the Giudice litigation, Federman & Sherwood took advantage of documents that were 
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available in the public domain.  Unbeknownst to Federman & Sherwood at the time the 

documents were used, the documents had been placed in the public domain by individuals 

(unrelated to Federman & Sherwood) in violation of a Protective Order in a completely separate 

action in a different jurisdiction.  Federman & Sherwood did not violate any Protective Order, 

and was not knowledgeable of the violation when the documents were used.  Federman & 

Sherwood was representing their client and using the information available to them at the time.  

In effect, Federman & Sherwood was accused of being overly aggressive in their client’s 

representation.  It is also worth noting that several courts have permitted the use of confidential 

documents that make their way into the public domain if the party using same was not involved 

in any wrongdoing and did not violate a Protective Order.  See Bartnicki v. Vopper, 532 U.S. 514, 

121 S.Ct. 1753 (2001); Proctor & Gamble Co. v. Bankers Trust Co. 78 F.3d 219 (6th Cir. 1996). 

Contrast this with the misrepresentations regarding information obtained from 

confidential witnesses in the Amended Complaints filed by Mr. Dumain in this action with 

respect to the confidential witnesses as detailed by Defendants in their Memorandum in support 

of preliminary approval. [Dkt. No. 39.]  In fact, Mr. Dumain has been forced to further amend 

the Meserole Complaint to remove the allegations which had no basis in fact. 

Mr. Dumain’s mudslinging efforts get him nowhere.  His attempt to derail this Settlement 

after already agreeing to settle on similar terms earlier in this litigation clearly demonstrates that 

his focus is on his own pecuniary benefit and not in the best interests of the Class.  Furthermore, 

the fact that he included and relied on unsupportable allegations to tout his experience in this 

litigation is truly troubling.  Clearly, this type of approach is ineffective to defeat the Settlement 

and is perhaps more reminiscent of his former partners and mentors, who are now guests of the 

federal government. 
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G. The Settlement Provides Substantial Relief 

The Meserole counsel argues that the Settlement does not provide substantial relief to the 

Class, and highlights the warranty extension terms of the settlement as inadequate, while 

ignoring the other provisions of the Settlement detailed in Cardenas’ original brief.  The 

warranty extensions were calculated based on the release date of the models into the market, and 

Sony is already honoring the warranty extensions even thought the Settlement has not yet been 

approved.   

The Meserole counsel maintain that the Settlement is not adequate because there is no 

“fix” for the Optical Blocks.  However, this allegation is belied by the testimony of the Meserole 

counsel’s own confidential witnesses.  Confidential Witness # 2 testified that the green haze and 

other Optical Block problems were caused by skin oil or debris which were introduced in the 

manufacturing process.  He further testified that said defects were noticed upon testing, and that 

the Optical Blocks were cleaned and the problem fixed before being shipped to stores or 

consumers.  He was not aware of any defective sets being shipped, or of any consumer 

complaints. Although Mr. Dumain now wants to distance himself from his own confidential 

witnesses, when testifying under oath, Confidential Witness # 2 was honest, very credible, and 

knowledgeable.  He worked on the actual Optical Blocks at issue, and worked in the clean room 

where Optical Blocks were cleaned before installation.  It is just this type of testimony which 

shows the inherent risk to Plaintiffs and the Class of continued litigation.  In fact, None of the 

confidential witnesses could identify any consumer complaints or issues with relevant Television 

models that had been sent to customers.  He and family members own Sony Televisions and 

have had no complaints about them or the Sony service.   

Despite this evidence to the contrary, from the mouths of their own confidential 
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witnesses, the Meserole counsel continue to insist that the Settlement should not go forward, thus 

putting the relief to the Class Members in jeopardy.   

H. The Better Business Bureau is Equipped to Mediate any Future Disputes 

It is puzzling how the Meserole counsel could criticize a provision to allow any future 

disputes to be arbitrated, at Sony’s expense, by the Better Business Bureau at a location near to 

the complaining consumer, a provision absent from the prior settlement.  Although this Court 

will have authority to supervise the implementation of the Settlement; however, if a Class 

Member continues to have issues, it is much more efficient, cost effective and convenient for the 

Class Member to resolve issues through the Better Business Bureau.  All costs would be covered 

by Sony, and any arbitrations would be handled at a location close to the Class Member’s home.  

Otherwise, the Class Member would have to either hire counsel or proceed through a Court 

process pro se, in New York City, which may be very costly and inconvenient for an individual 

in Florida, Texas, Ohio, California or Hawaii.  In either event, the Class Member would have to 

prepare for some type of adjudication, either with the Better Business Bureau, or with the Court.  

The proceedings with the Better Business Bureau would be more informal, and less imposing to 

the average consumer.  Clearly, such a provision is in the best interests of the consumer and 

encourages judicial economy by saving the time that may be spent by the Court in adjudicating 

any disputes on individual consumer claims. 

CONCLUSION 

Although the Meserole counsel attended all of the interviews, had access to all of the 

documents reviewed in confirmatory discovery, and had access to all of the document requests 

made by Plaintiff Cardenas, they have not used any of this information to show why this 

Settlement should not be approved.  They have not identified any additional requests which 

Cardenas’ counsel should have made or additional documents that should have been produced, 
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nor have they identified additional interviews which Cardenas’ counsel should have taken.  The 

Meserole counsel have not identified any documents or any testimony obtained during the 

interviews which indicate that Sony misrepresented anything in the process of the settlement.  

They do not cite to any documents or testimony to support their argument that the Settlement is 

inadequate.  Therefore, the motion for preliminary approval of the proposed class action 

Settlement should be granted. 

Dated: April 2, 2010     Respectfully submitted, 

       s/William B. Federman  
       William B. Federman, WF 9124 
       Jennifer F. Sherrill 
       FEDERMAN & SHERWOOD 

10205 North Pennsylvania   
 Oklahoma City, OK  73120   
 (405) 235-1560/FAX: (405) 235-2112 
 wbf@federmanlaw.com   
 jfs@federmanlaw.com 

    
Cornelius P. Dukelow 
ABINGTON INTELLECTUAL 
PROPERTY  LAW GROUP, PC 
10026-A S. Mingo Road, No. 240 
Tulsa, Oklahoma 74133-5700 
918.588.3400 (telephone) 
800.969.6570 (facsimile) 
cdukelow@abingtonlaw.com 
 
Attorneys for Plaintiff  
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CERTIFICATE OF SERVICE 

I, William B. Federman, a member of the Bar of this Court, hereby certifies that, on April 

2, 2010, I caused to be served one copy of the foregoing Reply in Support of Motion for 

Preliminary Approval of Class Action Settlement to all counsel of record in the MDL by e-mail 

and by ECF notification. 

 

        s/William B. Federman   
       William B. Federman 
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