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Motion.



 

  i 

TABLE OF CONTENTS 

Page 

INTRODUCTION ...............................................................................................................1 

ARGUMENT .......................................................................................................................2 

I. THE MESEROLE PLAINTIFFS HAVE NO BASIS TO OBJECT TO 
THE RELIEF PROVIDED UNDER THE CARDENAS SETTLEMENT. ..............3 

A.  The Cardenas Settlement is Superior to the Settlement Agreed to 
by the Meserole Plaintiffs in the SXRD I Settlement. .................................3 

B. Counsel for the Meserole Plaintiffs Already Approved the 
Substantive Terms of the Settlement in this Case ........................................5 

C. The Meserole Plaintiffs Have No Legitimate Basis to Object. ....................6 

D. Ms. Cardenas Can Represent a Nationwide Class Every Bit As 
Well As the Meserole Plaintiffs. ..................................................................9 

II.  THE SETTLEMENT IS ENTITLED TO A PRESUMPTION OF 
FAIRNESS BECAUSE THERE IS NO EVIDENCE OF FRAUD OR 
COLLUSION. ........................................................................................................10 

A.  The Meserole Plaintiffs Cannot Show Facts Sufficient to Disturb 
the Presumption of Fairness. ......................................................................10 

B. The Settlement and Negotiations Meet Established Standards For 
Evaluating Fairness. ...................................................................................12 

III.  CARDENAS’S COUNSEL HAS CONDUCTED FAR MORE 
THOROUGH CONFIRMATORY DISCOVERY THAN COUNSEL FOR 
MESEROLE DID IN THE SXRD I LITIGATION. ..............................................14 

IV. THE MESEROLE PLAINTIFFS’ CREDIBILITY HAS BEEN 
DAMAGED BY THEIR MISREPRESENTATIONS TO THE COURT 
ABOUT THE ALLEGED “CONFIDENTIAL SOURCES.” ................................17 

A.  The Meserole Plaintiffs Repeatedly Assured the Court That Their 
“Confidential Sources” Would Show Defendants Knowingly Sold 
Defective Televisions On A Massive Scale. ..............................................17 

B. Confidential Source No. 1 Did Not Support Meserole Plaintiffs’ 
Allegations .................................................................................................20 



 

  ii 

C. Confidential Source No. 2 Did Not Support the Meserole 
Plaintiffs’ Allegations ................................................................................22 

CONCLUSION ..................................................................................................................25 
 



 

  iii 

TABLE OF AUTHORITIES 

Page 

Cases 

In re Austrian & German Bank Holocaust Litig. 
80 F. Supp. 2d 164 (S.D.N.Y. 2000) ............................................................................10 

City of Detroit v. Grinnell Corp. 
495 F.2d 448 (2d Cir. 1974)...................................................1, 5, 6, 8, 9, 12, 14, 16, 24 

Joel A. v. Giuliani 
218 F.3d 132 (2d Cir. 2000).....................................................................................3, 10 

Nat'l Super Spuds, Inc. v. N.Y. Merc. Exch. 
660 F.2d 9 (2d Cir. 1981) ........................................................................................9, 10 

Newby v. Enron Corp. 
394 F.3d 296 (5th Cir. 2004) .......................................................................................12 

In re Paine Webber Ltd. P'ships Litig. 
147 F.3d 132 (2d Cir. 1998)...........................................................................................3 

Polar Intern. Brokerage Corp. v. Reeve 
187 F.R.D. 108 (S.D.N.Y. 1999) .................................................................................12 

In re Sony SXRD Rear Projection Television Class Action Litig. 
No. 06-CV-5173(RPP), 2008 WL 1956267 (S.D.N.Y. May 1, 2008) .......................1, 2 

TBK Partners, Ltd. v. Western Union Corp. 
675 F.2d 456 (2d Cir. 1982)...........................................................................................9 

Turner v. Murphy Oil USA, Inc. 
472 F. Supp. 2d 830 (E.D. La. 2007) .....................................................................10, 12 

Rules/Statutes 

Fed. R. Civ. P. 11 ...............................................................................................................20 

Fed. R. Civ. P. 23 .............................................................................................................1, 3 

Other Authorities 

Black's Law Dictionary 7th Ed. 1999 ................................................................................10 
 



 

  1 

INTRODUCTION 

Plaintiff Cardenas and the Defendants have negotiated and agreed upon a 

settlement that confers substantial benefits on the class.  Rather than allow the plaintiffs 

in the Meserole, Ouellette, Webber, Raymo, and Crusinberry matters (the “Meserole 

Plaintiffs”)1 to derail the ordinary Rule 23 class action settlement approval process, the 

Court should issue an order preliminarily approving the settlement.  The preliminary 

approval requested by Cardenas and Defendants does not require a decision on the merits 

of the case nor a resolution of unsettled legal questions.  It also does not prejudice any 

substantive rights of class members.  As made clear in the brief submitted by Plaintiff 

Cardenas, the relevant factors point in favor of preliminary approval.2 

Nevertheless, for the last several months, counsel for the Meserole Plaintiffs have 

repeatedly challenged the Settlement Agreement executed by Defendants and Plaintiff 

Cardenas on behalf of the Class (“Settlement Agreement”).  Although the Meserole 

Plaintiffs allege collusion, they have only one real problem with the settlement—that they 
                                                 

1   The Meserole Plaintiffs are all represented by Milberg LLP, Lax LLP, and 
Lange & Koncius, LLP. 

2   In reviewing a proposed settlement for substantive fairness, reasonableness and 
adequacy at the final approval stage, a district court must consider the following nine 
factors, known as the Grinnell factors: 

(1) the complexity, expense and likely duration of the litigation; (2) the 
reaction of the class to the settlement; (3) the stage of the proceedings and 
the amount of discovery completed; (4) the risks of establishing liability; 
(5) the risks of establishing damages; (6) the risks of maintaining the class 
action through the trial; (7) the ability of the defendants to withstand a 
greater judgment; (8) the range of reasonableness of the settlement fund in 
light of the best possible recovery; (9) the range of reasonableness of the 
settlement fund to a possible recovery in light of all the attendant risks of 
litigation. 

In re Sony SXRD Rear Projection Television Class Action Litigation, No. 06-CV-5173 
(RPP), 2008 WL 1956267, *5-6  (S.D.N.Y. May 1, 2008) (citing Detroit v. Grinnell 
Corp., 495 F.2d 448, 463 (2d Cir. 1974)). 
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will not be paid under it.  They have provided no evidence of collusion or fraud, no 

allegations that Ms. Cardenas had a prior relationship with Defendants or their counsel, 

no allegations of prior relationships between the counsel involved, nor any other evidence 

to show this settlement is anything other than an arm’s-length transaction that confers 

substantial benefits on the class. 

Counsel for the Meserole Plaintiffs also cannot quibble with the relief the class 

receives, because it exceeds the terms of the settlement that they advocated and asked  

this Court to approve in the In re Sony SXRD Rear Projection Television Class Action 

Litigation, 06-CV-5173 (RPP) (the “SXRD I Litigation”), a case that involved the same 

alleged defects in the optical blocks of an earlier generation of SXRD televisions.  Both 

the Meserole Plaintiffs’ counsel and this Court approved the terms of that settlement (the 

“SXRD I Settlement”).  See In re Sony SXRD Rear Projection Television Class Action 

Litigation, No. 06-CV-5173(RPP), 2008 WL 1956267 (S.D.N.Y. May 1, 2008). 

The Meserole Plaintiffs also cannot claim they were shut out of the process—

because they were the first group Defendants negotiated with about the televisions at 

issue in this case (the “SXRD II Televisions”).  In fact, during these negotiations the 

Meserole Plaintiffs agreed to terms quite similar to the settlement currently before the 

Court (but not as generous to the class).  However, the Meserole Plaintiffs’ counsel’s 

demand for attorneys’ fees was so high that no final settlement was possible.  This is no 

basis to disrupt a settlement that brings substantial relief to Sony customers and resolves 

seven different lawsuits. 

ARGUMENT 

The Court should grant preliminary approval of the Settlement Agreement, as it is 

reasonable and satisfies the legal standard for preliminary approval identified in Plaintiff 
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Cardenas’ Motion. The Meserole Plaintiffs have failed to establish any basis for rejecting 

the substantive relief provided to the class under the Settlement Agreement.  The 

Settlement Agreement is superior to the settlement approved in the SXRD I Settlement, 

superior to the terms agreed to by Mr. Lax in this same case, and represents a fair process 

with generous relief to the class.  Extensive confirmatory discovery has supported the 

Settlement Agreement as a reasonable resolution of the plaintiffs’ claims, and the 

Meserole Plaintiffs’ Confidential Sources even failed to support their arguments to the 

contrary.  Preliminary approval is appropriate.  

I. THE MESEROLE PLAINTIFFS HAVE NO BASIS TO OBJECT TO THE 
RELIEF PROVIDED UNDER THE CARDENAS SETTLEMENT. 

A. The Cardenas Settlement is Superior to the Settlement Agreed to by 
the Meserole Plaintiffs in the SXRD I Settlement. 

Federal Rule of Civil Procedure 23(e) requires court approval of any settlement 

that effects the dismissal of a class action.  Joel A. v. Giuliani, 218 F.3d 132, 139 (2d Cir. 

2000).  Judicial policy generally favors the settlement of class actions, but the court must 

first determine that the settlement is “fair, adequate, and reasonable, and not a product of 

collusion.”  See id.; see also In re Paine Webber Ltd. P’ships Litig., 147 F.3d 132, 138 

(2d Cir. 1998).    

Here, the Meserole Plaintiffs’ counsel do not have any legitimate concerns about 

the terms of the Cardenas settlement.  After all, the Settlement Agreement either tracks 

or improves upon terms of the SXRD I Settlement in 2005, which was negotiated by the 

Meserole Plaintiffs’ counsel, Mr. Lax.  The warranty extensions under the Settlement 

Agreement are essentially the same duration as the warranty extensions provided in the 

SXRD I Settlement.  Class Members will receive a total of approximately four years of 

warranty coverage for each model under the settlement, which is as much or more of a 
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warranty extension as that provided under the SXRD I Settlement.3  Moreover, in the area 

of warranty fulfillment, under the present Settlement Agreement (and unlike the SXRD I 

Settlement), customers receive cash compensation for delay of repair or for failure of the 

repair to properly correct the issue.  Under the SXRD I Settlement, customers received no 

relief in the same scenario. 

As a means of comparison, the following chart illustrates the similarities and 

differences between the substantive terms of the SXRD I Settlement and the present 

Settlement Agreement. 

 
Settlement Term SXRD I Litigation 

Settlement Approved by 
this Court  

SXRD II Litigation 
Settlement Proposed by 
Cardenas and Defendants 

Warranty Extension Approximately 4 years 
from release date of each 
model 

Averaging in excess of 4 
years from release date of 
each model 

Warranty Fulfillment Enhanced customer service 
protocol 
 
If no repair in 14 days, can 
wait for repair or receive 
remanufactured television, 
which may have a lower 
retail selling price 
 
No provision for relief if 
subsequent repair is needed 

Enhanced customer service 
protocol 
 
If no repair in 14 days, cash 
payment of $250 -$700 
(amount depends on model) 
in addition to repair 
 
If repair does not correct 
problem, cash payment of 
$250-$700 (depending on 
model) or further repair 

Reimbursement of 
Expenses for Optical Block 
Repair 

Reimbursement of out-of 
pocket expenses 

Reimbursement of out-of 
pocket expenses 

Reimbursement of 
Extended Service Plans 
 

Reimbursement of full cost 
for extended service 
contract 

Reimbursement of full cost 
for extended service contract 

                                                 
3    This four-year figure is based on the product introduction date. 
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Settlement Term SXRD I Litigation 
Settlement Approved by 
this Court  

SXRD II Litigation 
Settlement Proposed by 
Cardenas and Defendants 

Reimbursement of Upgrade 
Costs 

Reimbursement of costs 
associated with an upgrade 
to a new SXRD model, if 
consumer decided to 
upgrade after more than 
one repair (only for those 
electing an upgrade before 
effective date of settlement) 

Not applicable in this 
litigation because the SXRD 
line has been discontinued 
and thus no upgrades are 
available. 

Dispute Resolution None Mediation/arbitration near 
class member’s residence 
through BBB at Defendants’ 
expense 

Litigation Costs Defendants to pay all costs 
of settlement administration

Defendants to pay all costs 
of settlement administration 

Attorneys’ Fees $1.6 million $625,000 

 
As the chart makes clear, the Cardenas class members receive as many, or more, 

benefits under the Settlement Agreement as the class did in the SXRD I Settlement 

previously approved by the Court, applying the nine Grinnell factors.  Specifically, the 

Settlement Agreement’s superior benefits to the class weigh favorably against the 

complexity, expense, and likely duration of further litigation in this matter, particularly in 

light of Defendants’ strong legal arguments for dismissal and/or summary judgment.  

Moreover, the similar—indeed better—benefits are easily within the range of 

reasonableness when viewed in the context of the class members’ best possible recovery, 

especially given the attendant risks of litigation.  The relevant Grinnell factors are met 

here and, as such, preliminary approval of the Settlement Agreement is warranted. 

B. Counsel for the Meserole Plaintiffs Already Approved the Substantive 
Terms of the Settlement in this Case 

The Meserole Plaintiffs’ challenge to the Settlement Agreement further strains 

credulity when the Court considers that the Settlement Agreement contains terms that 
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match or, in fact, exceed the proposed settlement terms Mr. Lax agreed upon with 

Defendants last year.  (Purcell Decl. Ex. A.)  In November 2008, Mr. Lax agreed to 

slightly less generous warranty extensions, reimbursement of repair expenses, 

reimbursement of extended warranty plans and for Defendants to pay the administrative 

expenses of the Settlement.  (Purcell Decl. ¶ 2.)  The crucial difference is, of course, the 

amount of attorneys’ fees. 

When the terms of the Settlement are compared to the terms of the SXRD I 

Settlement, or to the term sheet set forth in previous negotiations with Mr. Lax, it is clear 

that the Meserole Plaintiffs’ complaint with the Settlement Agreement relates not to 

“inadequate remedies to members of the class” but to inadequate compensation for Mr. 

Lax, Mr. Dumain, and their co-counsel.  The Meserole Plaintiffs’ counsel’s desire for 

fees is not one of the Grinnell factors to be considered by the Court, and accordingly, it is 

not a valid basis to deny preliminary approval of the Settlement Agreement. 

C. The Meserole Plaintiffs Have No Legitimate Basis to Object. 

In their December 4, 2009 Letter to the Court (the “December 4, Letter”), the 

Meserole Plaintiffs purported to list several shortcomings for the Settlement Agreement:  

(i) the proposed “fix”—replacement or repair of defective optical blocks—was 

ineffective; (ii) failure to impose Court supervision; and (iii) arbitration of non-

compliance disputes through the Better Business Bureau.  These criticisms are 

unsupported by evidence and belied by the facts.   

There is no evidence to support the contention that Defendants failed to make 

adequate improvements to the optical blocks used in televisions at issue in the SXRD II 

Litigation and this pending Settlement.  During confirmatory discovery, witness after 

witness made clear that Sony’s changes to the 2005 optical block were effective, were 
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implemented in the 2006 and 2007 SXRD televisions at issue in this proposed Settlement,  

and were accompanied by further improvements.  (See e.g., Purcell Decl., Ex. B, at 

22:15-28:14, 34:5-23, 97:9-25; 115:2-19 (Transcript of Tim McGowan Interview on 

December 15, 2009); Purcell Decl., Ex. C., at 36:21-37:23 (Transcript of Nick Trainor); 

Purcell Decl., Ex. D, at 29:13-30:16 (Transcript of Rob Hester).)   

The service rates for the 2006 blocks have been a fraction of those for 2005.  (See 

e.g., Purcell Decl., Ex. B, at 27: 18-22 (Transcript of Tim McGowan Interview on 

December 15, 2009); Purcell Decl., Ex. C, at 38:4-13 (Transcript of Nick Trainor).) 

Indeed, even the Meserole Plaintiffs’ “Confidential Sources” testified they were aware of 

no substantial defect in the 2006 optical blocks and were not aware of any discoloration 

issue at all as alleged in the various complaints.  (Purcell Decl., Ex. E, at 11:8-13, 45:18-

46:7, 46:8-15, 47:11-15, 56:15-16 (Confidential Source No. 1. Tr.); Purcell Decl., Ex. F, 

at 10:18-11:18, 36:12-17, 44:15-19, 56:13-25 (Confidential Source No. 2 Tr.).) 

Moreover, the Settlement Agreement provides relief should the initial repair or 

replacement prove ineffective—namely, payments of hundreds of dollars in cash on top 

of further repairs without charge.  The SXRD I Settlement did not provide this relief.   

Mr. Dumain’s criticism of the Better Business Bureau dispute resolution process 

and lack of court supervision is similarly misplaced, as the SXRD I Settlement provided 

no mechanism for dispute resolution, court-supervised or not.  Plaintiff Cardenas 

negotiated for additional consideration from Defendants to ensure an efficient mechanism 

was in place for any disputes, should they arise.  Defendants have contacted the Better 

Business Bureau to ensure that the mechanism corresponds with the systems they have in 

place for such disputes.  Any dispute resolution procedure would take place at 
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Defendants’ expense and as close as practicable to the class member’s residence.  

(Purcell Decl. ¶ 3.) 

The Meserole Plaintiffs alleged one additional supposed deficiency in the 

Settlement Agreement.  In his December 14 Letter to the Court from Sanford Dumain 

(the “December 14 Letter”), Mr. Dumain argues that the lack of “reimbursement of 

upgrade costs” is a “deficiency” and “demonstrates [Federman’s] naivety.”  December 14 

Letter at 3.  This is disingenuous at best.  The upgrade reimbursement provision in the 

SXRD I Settlement applied only to upgrades to other SXRD televisions and excluded 

upgrades to “LCD flat panel” models.  Mr. Lax agreed to this limitation and never once 

asserted that Defendants were using the “defect as a marketing tool [to sell] owners of 

nonfunctional televisions ‘upgrades’ to SONY LCD flat panel televisions . . . .”  

December 14 Letter, at 3; see also SXRD I Litigation Final Approval of Settlement at 18-

19 (Purcell Decl., Ex. G).   

Because Defendants discontinued production of SXRD televisions almost two 

years ago, none of the putative class members are incurring costs to “upgrade” to SXRD 

televisions.  Accordingly, there is no need to provide for such costs in this Settlement, as 

it is impossible for the Class Members to “upgrade” to new SXRD televisions.   

The testimony offered by the Meserole Plaintiffs’ Confidential Sources in favor of 

Defendants, coupled with factual deficiencies in the other objections raised, further 

illustrates that the Settlement Agreement meets the Grinnell factors.  The Confidential 

Sources did not support the allegations attributed to them by the Meserole Plaintiffs. As 

these were the only witnesses Plaintiffs touted to the Court, they were presumably the 
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strongest witnesses Plaintiffs could muster, this substantially increases the risk that 

Plaintiffs will fail to establish liability or prove damages at trial.    

The Settlement Agreement—more generous than the terms of the SXRD I 

Settlement Agreement—also meets the Grinnell factor of being well within the range of 

reasonableness in light of the attendant risks of litigation because the Meserole Plaintiffs’ 

key witnesses’ testimony actually supports Defendants.   

D. Ms. Cardenas Can Represent a Nationwide Class Every Bit As Well 
As the Meserole Plaintiffs. 

In the December 4 Letter, Mr. Dumain also complained that “a class 

representative who brings an action on behalf of a particular class . . . cannot later be 

expected to represent a much larger class that she never sought to represent fairly and 

adequately in settlement negotiations.”  December 4 Letter, at 5.  This is another false 

“issue.”  Mr. Dumain does not show any actual harm to the nationwide class members if 

they are represented by Ms. Cardenas.  Indeed, Counsel to the Meserole Plaintiffs 

themselves found terms similar to the Cardenas Settlement sufficiently protective of the 

class when they approved them a year ago.  They cannot now be heard to complain that 

the Settlement is not “fair and adequate.”   

The Meserole Plaintiffs cited Nat’l Super Spuds, Inc. v. N.Y. Merc. Exch., 660 

F.2d 9, 18 (2d Cir. 1981) as purported authority supporting their position.  This case is of 

no help  because the delineation between the Cardenas and Meserole plaintiff subclasses 

is geographical, not substantive, and relief provided to one subset will not harm the other.  

See TBK Partners, Ltd. v. Western Union Corp., 675 F.2d 456, 462 (2d Cir. 1982) (“At 

the heart of our concern [in Super Spuds] was the danger that a class representative not 

sharing common interests with other class members would ‘endeavor [] to obtain a better 



 

  10 

settlement by sacrificing the claims of others at no cost to themselves’ by throwing the 

others’ claims ‘to the winds.’”) (quoting Super Spuds); Giuliani, 218 F.3d at 143 

(affirming settlement covering expanded class because the settlement was not “paid for 

with the ‘uncompensated sacrifice’” of the other subclasses’ claims) (quoting Super 

Spuds).  Here, no class member’s claim has been “sacrificed” in order to have Ms. 

Cardenas represent the class. 

II. THE SETTLEMENT IS ENTITLED TO A PRESUMPTION OF 
FAIRNESS BECAUSE THERE IS NO EVIDENCE OF FRAUD OR 
COLLUSION. 

A. The Meserole Plaintiffs Cannot Show Facts Sufficient to Disturb the 
Presumption of Fairness. 

Where a settlement is the “product of arm’s length negotiations conducted by 

experienced counsel knowledgeable in complex class litigation,” the negotiation enjoys a 

“presumption of fairness.”  In re Austrian & German Bank Holocaust Litig., 80 F. Supp. 

2d 164, 173-74 (S.D.N.Y. 2000); see also Turner v. Murphy Oil USA, Inc., 472 F. Supp. 

2d 830, 844 (E.D. La. 2007) (“A strong presumption exists in favor of settlement if the 

district court determines that the settlement resulted from arm’s-length negotiations 

between experienced counsel and was not tainted by fraud or collusion.”).   

Here, the negotiations here have been at arm’s-length throughout.  Black’s defines 

an arm’s-length transaction as one between “two parties who are not related or not on 

close terms.”  Black’s Law Dictionary 7th Ed. 1999.  There is no relation between Ms. 

Cardenas and Defendants other than (i) Ms. Cardenas bought a Sony television and (ii) 

she later sued Defendants.  (Purcell Decl. ¶ 4.)  Those facts cannot diminish the arm’s-

length relationship between Defendants and Ms. Cardenas any more than they would do 

so for plaintiffs Meserole, Ouellette, Webber, et al. 
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Nor is there a prior relationship between Ms. Cardenas’s counsel and counsel for 

Defendants.  Federman and Sherwood have not previously sued Defendants.  They have 

not previously litigated against Defendants’ counsel.  (Purcell Decl. ¶ 5.)  All 

negotiations in this case have been with counsel and parties who have no prior 

professional relationship.  They have worked together on a strictly arm’s-length basis, 

and there are no facts to support even a hint of fraud or collusion. 

The second requirement to qualify for the presumption of fairness is experienced 

class counsel.  Ms. Cardenas’s counsel, Federman and Sherwood, specializes in class 

actions and is made up of lawyers who are experts in the area.  Indeed, the Meserole 

Plaintiffs’ counsel has worked with them in previous class action litigation.  Their 

qualifications were detailed in Plaintiff Cardenas’s Motion at 13. Defendants’ counsel are 

also expert class action attorneys, who have years of experience working on consumer 

class actions.  (Purcell Decl. ¶ 6.)  With experienced counsel on both sides, neither party 

had an advantage over the other when it came to negotiating this settlement.  In fact, a 

neutral third-party, namely the Honorable Glen Ashworth (ret.), a JAMS mediator in 

Dallas, Texas, was involved in the most contentious element of the Settlement Agreement 

– attorneys’ fees.  (See Purcell Decl., Ex. H, (Mediator Proposals signed by both parties).) 

Finally, there has been no fraud or collusion, which is why the Meserole Plaintiffs 

have not been able to provide any evidence of same to the Court.  Collusion in a class 

action context means that the plaintiff and defendant enter into an agreement that 

provides inadequate protection for class members.  The Settlement Agreement at issue 

here provides substantive relief for the class.  As the Meserole Plaintiffs have failed to 

show why the presumption of fairness should be set aside here and, indeed, have 
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provided no evidence of collusion beyond conclusory allegations, Defendants 

respectfully request that Plaintiff Cardenas’s Motion be granted.   

B. The Settlement and Negotiations Meet Established Standards For 
Evaluating Fairness. 

The Settlement Agreement also easily meets the criteria courts generally consider 

when deciding whether an agreement is fair, adequate, reasonable, and collusion-free.  

See e.g., Grinnell, 495 F.2d at 463 (listing multiple criteria used to evaluate fairness); 

Newby v. Enron Corp., 394 F.3d 296, 301 (5th Cir. 2004) (same).  A review of the 

settlement reveals that the Settlement Agreement is fair and reasonable for the following 

reasons: 

i. Fairness of the Terms to the Class:  The Settlement Agreement provides 

substantial benefits to the Class including, among other items, a generous 

warranty extension and cash payment for those customers who incur out of pocket 

costs.  Notably, unlike settlements which bestow a capped amount on the class 

from which attorneys’ fees are deducted, here the Class’s benefits are not reduced 

by compensation to counsel.  As discussed in Section I, supra, the terms of the 

Settlement Agreement are more generous than the terms negotiated by Meserole 

Plaintiffs’ counsel in 2005.  Moreover, as explained above, until the standoff over 

attorneys’ fees, Mr. Lax agreed to a less generous version of the present 

Settlement Agreement and expressed no concerns that the terms were 

substantively unfair or unreasonable.   

ii. Amount of Fees:  Higher attorneys’ fees, not lower fees, are typically considered 

an indicia of fraud.  See, e.g., Turner, 472 F. Supp. 2d at 844; Polar Intern. 

Brokerage Corp., 187 F.R.D. 108, 118-19 (S.D.N.Y. 1999).  Despite Meserole 
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Plaintiffs’ glib protestations that this Settlement Agreement resulted in a “reverse 

auction” to the prejudice of the Class, the benefits to the Class increased under 

this Settlement Agreement as opposed to the agreement reached with Mr. Lax.  

The phrase “reverse auction” is not properly applied to the benefits the class 

counsel receive.  It refers to a race to the bottom at the expense of the class.  That 

has not happened here. 

iii. Pecuniary Value of Settlement:  Unlike typical “coupon settlements” that 

provide little benefit to members of a class, the Settlement Agreement provides 

significant pecuniary benefit to the Class.  It extends the warranty so that Class 

Members may receive replacement optical blocks for a longer period than the 

Limited Warranty provided and for a period that is comparable to the extension 

granted in the SXRD I Settlement.  Meserole Plaintiffs’ counsel, Mr. Lax, himself 

noted at the approval hearing for the SXRD I Litigation that the extended 

warranty provision was a critical component to the settlement and valued that 

single benefit at $31M for the class in the SXRD I Litigation.  (Purcell Decl., Ex. 

I at 49:3-53:7 (Transcript of February 27, 2008 Hearing).)  Class members are 

entitled to reimbursement of any out-of-pocket expenses they have incurred for 

repairs or for the purchase of extended warranty coverage.  They are also entitled 

to substantial cash payments if repairs are delayed or ineffective. 

iv. Length of Negotiations:  The present Settlement Agreement with Plaintiff 

Cardenas’s counsel resulted from negotiations that were started after negotiations 

with Mr. Lax failed in late 2008 as a result of Mr. Lax demanding an excessive 

amounts of attorneys’ fees .  The negotiations with Cardenas’s counsel took place 
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from September to November 2009.  After substantive terms were reached for the 

Class Members in October 2009, counsel for Plaintiff Cardenas and the 

Defendants attended a mediation in November 2009 at which attorneys’ fees were 

determined upon the recommendation of a former judge.  (Purcell Decl. ¶ 7.)  

After that, several months of substantial confirmatory discovery took place.  The 

result is a thorough agreement that provides significant benefits to the Class and 

accounts for several contingencies.   

v. Relationship of Fee Award to Settlement Sum:  The attorneys’ fees agreed to 

do not reduce the benefits to the Class.  Moreover, they are significantly less than 

the fees paid to the Meserole Plaintiffs’ counsel in the SXRD I Settlement. 

This Settlement Agreement qualifies for approval on each of the criteria listed 

above.  The Settlement Agreement is both procedurally and substantively fair to the 

Cardenas class.  As such, it easily meets the Grinnell factors for preliminary approval 

given the complexity, expense, and likely duration of future litigation, the clear risks of 

establishing liability and damages, and the prospects of best possible recovery for the 

class.  Accordingly, Defendants request the Court grant Ms. Cardenas’s motion. 

III. CARDENAS’S COUNSEL HAS CONDUCTED FAR MORE THOROUGH 
CONFIRMATORY DISCOVERY THAN COUNSEL FOR MESEROLE 
DID IN THE SXRD I LITIGATION. 

In assessing the fairness and reasonableness of the Settlement Agreement, and the 

legitimacy of the Meserole Plaintiffs’ objections to same, it is important to consider the 

difference in the amount of due diligence and review about the claims conducted by 

counsel for the Meserole Plaintiffs in the SXRD I Litigation and counsel for Plaintiff 

Cardenas in the present case. 
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Counsel for Plaintiff Cardenas has, in the form of no fewer than eight letters 

directed to Defendants’ present counsel, engaged in extensive confirmatory discovery, 

and has also prepared for and taken multiple interviews in San Diego, Pittsburgh, and 

Fort Myers.  (Purcell Decl. ¶ 8.)  Although the Meserole Plaintiffs have contended that 

Plaintiff Cardenas was not diligent in her confirmatory discovery, upon presentment of 

the discovery requests, the Meserole Plaintiffs have not identified any inadequacies or 

shown that further requests are necessary.  Indeed, at the hearing on December 23, 2009, 

the Meserole Plaintiffs were unable to identify any type of document that was missing 

from Defendants’ productions to Plaintiff Cardenas.   

To date, the plaintiffs have received from Defendants nearly 19,000 pages of 

documents, interviewed seven witnesses produced by Defendants, and conducted two 

depositions of the Meserole Plaintiffs’ Confidential Sources.   
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    DOCUMENTS PRODUCED: 

 

 

 

 

 

 

 

 

 
These numbers illustrate that the negotiation process that generated this 

Settlement  Agreement, and the confirmatory discovery that has been undertaken to fully 

investigate the claims and relief, were neither illusory nor shallow.  Defendants have 

gone to great lengths to ensure that all parties, including the Meserole Plaintiffs, have 

received the information they requested to make an informed decision about the terms of 

Settlement Agreement.  The Meserole Plaintiffs have received copies of all the 

documents produced, have been invited to all of the interviews and depositions, and have 

been allowed to ask as many questions as they wanted.  The Grinnell factors include 

consideration for the stage of proceedings and the amount of discovery completed.  Here, 

the extensive confirmatory discovery conducted only bolsters the fairness of the 

Settlement Agreement under Grinnell and provides another reason to grant Plaintiff 

Cardenas’s Motion. 

Documents 
Produced During 
Cardenas 
Confirmatory 
Discovery 

20 Hours 

 

Cardenas Confirmatory 
Discovery 

8,143 Pages of 
Documents 

Documents Produced 
During the SXRD I 
Confirmatory 
Discovery 

18,802 Pages 
of Documents 

WITNESSES  
INTERVIEWED OR 

DEPOSED: 

2 Witnesses 

SXRD I Confirmatory 
Discovery 

 

HOURS OF 
INTERVIEWS 

9 Witnesses  

 

Cardenas 
Confirmatory 
Discovery 

2 Hours 

SXRD I Confirmatory 
Discovery 
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IV. THE MESEROLE PLAINTIFFS’ CREDIBILITY HAS BEEN DAMAGED 
BY THEIR MISREPRESENTATIONS TO THE COURT ABOUT THE 
ALLEGED “CONFIDENTIAL SOURCES.” 

For the last several months, counsel for the Meserole Plaintiffs have represented 

to the Court that the foundation for their case was substantiated by allegations from 

confidential informants (the “Confidential Sources”).  Counsel argued that their contacts 

with these Confidential Sources, and resulting superior knowledge, required the Court to 

reject the Settlement Agreement reached between Plaintiff Cardenas and the Defendants.  

These allegedly game-changing Confidential Source allegations appear in the five 

complaints filed by the Meserole Plaintiffs and have been emphasized by Meserole 

Plaintiffs’ counsel in pleadings, briefs, letters to the Court and oral argument.  However, 

when these witnesses were deposed, they established that counsel for the Meserole 

Plaintiffs made repeated misrepresentations to the Court.4  This conduct should not be 

rewarded by the Court by allowing counsel for the Meserole Plaintiffs to scrap the 

Cardenas Settlement Agreement. 

A. The Meserole Plaintiffs Repeatedly Assured the Court That Their 
“Confidential Sources” Would Show Defendants Knowingly Sold 
Defective Televisions On A Massive Scale. 

In their Second Amended Complaint (“SAC”), the Meserole Plaintiffs added 

allegations based on information provided by “Confidential Sources.” The Meserole 

                                                 
4   On the basis of representations made by counsel for the Meserole Plaintiffs’ 

about the contents of testimony that would be offered by the Confidential Sources, 
Defendants have expended considerable time, effort, and resources.  As such, 
Defendants’ counsel has notified counsel for the Meserole Plaintiffs that the discrepancy 
between what the Confidential Sources’ testimony was purported to be and their actual 
testimony provides a basis for sanctions against counsel for the Meserole Plaintiffs.  
Further, Defendants’ counsel has demanded that allegations attributable to Confidential 
Sources 1 and 2 be stricken.  Counsel for Defendants and the Meserole Plaintiffs are 
currently engaged in negotiations related to this demand.   
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Plaintiffs alleged that Sony had “knowledge of the Defect prior to the sale of the 

Televisions, which was not disclosed to consumers” and that one witness (Confidential 

Source No. 1)5 told them that “Every single television that left the plant was bad and 

they knew it.”  (Complaints filed on October 15, 2009 (the “Complaints”) at ¶ 21; SAC ¶ 

22.)   

The other witness (Confidential Source No. 2) was supposed to testify that the 

Optical Block Defect in the 2006 Sony televisions was a “huge” problem, and that, 

despite its knowledge of the Defect, Sony did not re-engineer the 2005 Optical Blocks 

but instead charged consumers $700 for replacing the Optical Blocks with refurbished 

ones.  (Complaints ¶ 22; SAC ¶ 23.) 

At the oral argument on Defendants’ Motion to Dismiss the SAC on 

September 14, 2009, Plaintiffs’ counsel stressed the importance of these allegations: 

• “In the second amended complaint we have now added these facts which 
demonstrate the clear knowledge. We have the history of the SXRD 
technology, the status of that technology when these televisions went on 
the market in 2006, the statements from former employees, two of them 
in Sony’s Mt. Pleasant, Pennsylvania factory that say that Sony knew all 
about this and they knew that every television was defective.”  (Purcell 
Decl., Ex. J, at 26:17-23 (Transcript of September 14, 2009 oral argument) 
(emphasis added).) 

• “But according to this complaint all Sony is doing—this is in paragraph 
23, citing former employees of Sony—is that they are using refurbished 
optical blocks, they are using the same old optical blocks, they are 
sending them back to Mt. Pleasant, refurbishing them, and sending 
them out into the world where they know they are going to fail.  It costs 
money to implement technology and put that technological know-how into 

                                                 
5   The Meserole Plaintiffs have recently taken the position they might have been 

“mistaken” about which witness was Source No. 1 and which was Source No. 2.  As 
neither witness could possibly have made the comments attributed to him, this “mistake” 
is perhaps irrelevant.  Nevertheless, Sony’s attributions to Source No. 1 and Source No. 2 
above are based on the identifying information provided in the SAC and are as accurate 
as possible, based on the information provided by Plaintiffs. 
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an actual component that will fit into these televisions.  According to this 
former employee of Sony, all Sony is doing is refurbishing the same old 
optical block. They are not putting in new optical blocks. They are not 
putting in the corrected technology into these optical blocks.” (Id. at p. 
43:22-44:19 (emphasis added).) 

• “This is not a situation where there was the mere possibility that 
something might go wrong. Rather, we know, according to the allegations 
in the complaint, that Sony knew before any of these TVs were offered 
for sale or purchased by any of the plaintiffs, that Sony knew that each 
and every one of these optical blocks were going to fail, ….  Sony knew 
explicitly that every one of these televisions were bad. These employees 
worked for Sony as early as 2005. There are two sources that are cited in 
the complaint, both employees and technicians in that facility, and they 
demonstrate the allegation which, if true--as this court must assume at this 
stage of the litigation--prove that Sony knew that these televisions were 
all defective before they offered a single one for sale.  So, we have direct 
evidence from witnesses who have come forward and spilled the beans, 
and that is Sony’s knowledge, which your Honor requested in the earlier 
decision, which predates any of the purchases by consumers.”  (Id. at 
12:6-13:6 (emphasis added).) 

In the hearing before the Court on December 23, 2009, Plaintiffs’ counsel again 

emphasized the importance of the Confidential Sources, and in ordering the depositions 

of the Confidential Sources, the Court noted: 

“As I understand Mr. Lax and Mr. Domain (sic), they are taking the 
position that they have witnesses who will testify that there is no change 
in the technology between this model of rear, whatever it is, rear vision 
televisions and those that I had previously before me in the other action, 
and if they are taking that position, the question is, is it a valid position to 
be taken or are these people—how can I evaluate the reasonableness of the 
settlement if I don’t have that information?” (Purcell Decl., Ex. K, at 5:24-
7:7 (Transcript of December 23, 2009 Hearing).) 

In a letter to the Court on January 4, 2010, Meserole Plaintiffs’ counsel continued 

with his insistence that these witnesses were going to testify that Sony made no changes 

to the 2006 Optical Blocks, and therefore was knowingly selling defective products: 

The Confidential Sources are prepared to give deposition testimony later 
this month regarding the defect plaintiffs allege is inherent in Sony’s 
XBR2 televisions, Sony’s inability to correct the defect, and Sony’s 
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abandonment of further countermeasures to correct the defect.”  (Purcell 
Decl., Ex. L (S. Dumain Letter to the Court dated January 4, 2010).) 

The depositions took place on January 28 and 29, 2010 and it was abundantly 

clear that neither alleged “Confidential Source” supported the allegations in the Meserole 

Plaintiffs’ complaints or in the statements made to the Court by Meserole Plaintiffs’ 

counsel.  Instead, both witnesses provided testimony that was consistent with the 

Defendants’ position all along:  there was no defect in the Televisions, and Defendants 

would never have knowingly sold defective products to the public.  Had the Meserole 

Plaintiffs’ counsel conducted a reasonable investigation, as required by Rule 11 and 

applicable law, they would not have made these misrepresentations to the Court. 

B. Confidential Source No. 1 Did Not Support Meserole Plaintiffs’ 
Allegations 

According to the SAC, Confidential Source No. 1 informed the Meserole 

Plaintiffs that the Televisions were defective and that “(e)very single television that left 

the plant was bad and they knew it.”  This breaks down into two parts: (i) every 

Television that left the Pittsburgh plant was bad, and (ii) Defendants knew this fact and 

sold them anyway.  This witness made clear that neither part of the statement attributed to 

him was true. 

First, Confidential Source No. 1 worked on the production of cathode ray tube 

televisions, not rear projection televisions, with the exception of a short period of time in 

late 2005 to January or February 2006 in which he refurbished earlier models of rear 

projection televisions (not the Televisions relevant to this case).  Although Confidential 

Source No. 1 testified that he believed some televisions leaving the Mt. Pleasant facility 

in 2004, 2005, and early 2006 had issues related to brightness, he did not recall any 

alleged failures of optical blocks leading to discoloration, and his recollection was limited 
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to earlier models of rear projection televisions.  When asked about the relevant 

Televisions in the complaints, which were manufactured and sold from July 2006 through 

2007, he made clear he did not believe they were defective. 

Q. And you’re not aware of a serious problem with the optical blocks 
in 2006-2007, correct? 

A. Not to my knowledge. 

Q. So if you made any comments about Sony televisions and their 
optical blocks, you’re referencing the 2004-2005 time frame, and 
not 2006, 2007, correct? 

A. Just early ‘06.  

(Purcell Decl., Ex. E, at 46:8-15; see also id. at 47:11-15 (Source No. 1 Deposition).)  

Later, Confidential Source No. 1 specified that by “early ‘06,” he meant February 2006 

or earlier.  (Id. at 56:15-25.)  It was well in advance of the release of the Televisions that 

are the subject of these cases, which the Plaintiffs pleaded occurred in “late 2006.”  

(Compl. ¶ 3; SAC ¶ 3.) 

Confidential Source No. 1 was equally clear that he did not believe that 

Defendants sold any televisions knowing they were defective: 

Q. . . . Are you aware of any time Sony knowingly putting defective optical 
blocks out on the market? 

A. No. 

(Purcell Decl., Ex. E, at 27:17-20.) 

Q. Do you think if they knew that something was defective they would put it 
out on the market? 

A. No. 

(Id. at 31:23-32:1.) 

Q.  . . . [Y]ou are not aware of Sony sending bad televisions out to consumers 
knowingly, correct? 
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 Mr. Dumain: Object as to form. 

A. That’s correct. 

(Id. at 66:10-14.)   

Confidential Source No. 1 made several other statements that made clear he could 

not support the Meserole Plaintiffs’ allegations: 

• He was aware of issues in the 2004-2005 timeframe relating to optical 
blocks, but he had “no idea” what the problem was other than believing it 
had something to do with “brightness.”  (Id. at 10:25-11:4, 45:9-17, 46:4-
7.) 

• He was not aware of any discoloration issue with respect to the optical 
blocks.  (Id. at 11:8-13, 45:18-46:7.) 

• He knew nothing about refurbished optical blocks.  (Id. at 14:16-15:3, 
51:4-11.) 

• He had “nothing to do with optical blocks in 2006 and 2007.”  (Id. at 
38:12-14.) 

• He had no responsibilities for quality control or keeping track of the 
number of optical blocks that were replaced.  (Id. at 38:20-39:9, 50:3-13.) 

C. Confidential Source No. 2 Did Not Support the Meserole Plaintiffs’ 
Allegations 

Confidential Source No. 2 allegedly told the Meserole Plaintiffs that the “Optical 

Block Defect” at Sony:  

was a ‘huge problem,” and that, despite its knowledge of the defect, Sony did not 
re-engineer its Optical Blocks but instead replaced consumers’ Optical Blocks 
with refurbished ones and charged $700 in each instance for the refurbished 
optical blocks used to replace the ones that failed.  (SAC ¶ 23.) 

However, when Confidential Source No. 2 was deposed, he testified virtually 

wholesale in support of Defendants’ defense in these lawsuits.  He testified that the only 

problem he was aware of related to dirt on the blocks during the 2004-2005 time frame, 

that all of these problems were caught on the assembly line, and that he did not believe 

that any of these televisions actually went out to consumers.   
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Q. And then are you actually aware of any of these blocks that had 
this dirt issue actually going out to consumers?  

A. No, I am not aware of any of that.  I actually own a Sony TV, and 
I’ve had no problems with it. 

(Purcell Decl., Ex. F at 36:12-17 (Source No. 2 Deposition); see also id. at 10:18-11:18.)  

Indeed, Confidential Source No. 2 believed that the lawyer who contacted him was not 

interested in understanding the facts but rather “was jumping to the conclusions that the 

sets I said were bad were consumer sets.  I never saw any bad consumer sets.”  (Id. at 

41:4-7.) 

Confidential Source No. 2 could not possibly have told Meserole Plaintiffs’ 

counsel about the “re-engineering” issues because he admits he knew nothing about the 

subject. 

Q. Were you involved at all in any attempts to improve the optical 
block’s performance from 2005 to 2006?  

A. No. 

Q. So you’re not aware of any efforts made in that respect?  

A. No. 

Q. And you’re also not aware whether any efforts in that respect were 
successful or not, correct?    

A. No, none other than I just heard that the packaging and the 
atmosphere was cleaned up across seas before it got to us, and 
that’s why the problem went away.   

(Id. at 52:22-53:10; see also id. at 12:5-17.)   

Confidential Source No. 2 also testified:  

• that he worked on the production line for the Televisions and customer 
returns were not something he would have known about, that the optical 
blocks he placed in the televisions were new ones from Japan, and that he 
had nothing to do with work involving refurbished optical blocks.  (Id. at 
13:1-13, 41:10-15.)   
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• that Sony cared about quality, was honest and would not knowingly put a 
defective product on the market.  (Id. at 57:4-7, 58:18-59:2, 59:9-13.)   

• that he was never aware of Sony concealing any defect in televisions from 
consumers, and that Sony would never put a refurbished optical block in a 
new television.  (Id. at 44:15-19, 56:13-25.) 

The Meserole Plaintiffs have repeatedly promised the Court that their 

Confidential Sources would provide support for their claims.  Now that their Confidential 

Sources have been revealed as excellent witnesses for Defendants rather than for the 

Meserole Plaintiffs, the Meserole Plaintiffs have exhausted their credibility before the 

Court.  Significantly, the negative effect of the Confidential Sources’ testimony on the 

Meserole Plaintiffs’ legal position further demonstrates that, under Grinnell, the 

Settlement Agreement is reasonable in light of the appreciable risks of establishing 

liability and damages.    

In addition to the testimony of the Meserole Plaintiffs’ Confidential Sources, 

which did not support the Meserole Plaintiff’s allegations, there has been extensive 

confirmatory discovery demonstrating that Defendants developed technology to address 

problems with discoloration in the pictures of the televisions at issue in this case.  

Plaintiff Cardenas and the Meserole Plaintiffs interviewed seven witnesses across the 

United States, all of whom testified about the improvements in optical block technology 

since 2005, the dramatically decreased service rates, and the availability of replacement 

optical blocks with extended life expectancies.  Counsel for Plaintiff Cardenas and the 

Meserole Plaintiffs were provided with an opportunity to tour the plant in Pittsburgh and 

to ask questions to satisfy themselves that the relief provided in the Settlement 

Agreement is adequate.   
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Given the overwhelming amount of confirmatory discovery that demonstrated the 

fairness of the relief provided to the class, and the failure of the Confidential Sources to 

support any allegations in the Meserole Plaintiffs’ complaints, these allegations should 

not delay the process.   

CONCLUSION 

The terms of the Settlement Agreement are more generous than terms agreed to 

by the Meserole Plaintiffs’ counsel in the SXRD I Settlement in 2005 and are, in fact, 

even more generous than the terms agreed to by Mr. Lax one year ago in this matter.  The 

Meserole Plaintiffs cloak their dissatisfaction with being refused excessively high 

attorneys’ fees with the language of fairness and collusion.  However, during every phase 

of the process, Defendants have taken steps to provide information to both the Meserole 

Plaintiffs and Plaintiff Cardenas, and have negotiated with an eye towards providing a 

fair solution for their customers.  Defendants’ decision to negotiate with a party seeking a 

more reasonable amount of attorneys’ fees, but substantively the same or better terms for 

the benefit of the Class, is a decision Defendants are permitted to make and enjoys the 

presumption of fairness, unless the Meserole Plaintiffs can provide proof of collusion or 

fraud and evidence that the Class suffered as a result.  Because the Meserole Plaintiffs 

have provided neither, Defendants respectfully request Preliminary Approval of the 

Settlement Agreement, as requested by Plaintiff Cardenas’s Motion.   
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