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 The Second Amendment and related Fourteenth Amendment 

 

 
 

 

The footnotes for this essay are intended to make it as easy as possible for the 
reader to personally verify the listed sources.  They are interesting and you are 
encouraged to do so. 
 
 Many of the sources can be looked up on the internet. 
 
Several of the important sources, the Annals of Congress, the Congressional 
Globe, the Congressional Record, the Journal of the Senate and Elliot’s Debates 
are available at the Library of Congress Web Site.  Simply type the name of the  
site, Annals of Congress, Congressional Globe, etc., in your Web Search Box 
and your search engine can take you to it.  
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The Second Amendment guarantees the right of individual citizens to keep and bear 

arms. 
 

The right to keep and bear arms was not something thought up on the spur of the 

moment. The Framers of our Constitution and the Bill of Rights were familiar with 

history,  political philosophy, the political writings of the time and English Law..  
 

“Classical republican philosophy has long recognized the critical relationship between 

personal liberty and the possession of arms by a people ready and willing to use them.  

Political theorists as dissimilar as Niccolo Machiavelli, Sir Thomas More, James 

Harrington, Algernon Sidney, John Locke, and Jean-Jacques Rousseau all shared the 

view that the possession of arms is vital for resisting tyranny, and that to be disarmed by 

one's government is tantamount to being enslaved by it.  The possession of arms by the 

people is the ultimate warrant that government governs only with the consent of the 

governed.”
1
  

 

George Washington, Thomas Jefferson, John Adams, and John Hancock subscribed to 

the writings of James Burgh, who wrote in his major work, Political Disquisitions. 
 

No kingdom can be secured otherwise than by arming the people. The possession of arms is the 

distinction between a freeman and a slave. He, who has nothing, and who himself belongs to 

another, must be defended by him, whose property he is, and needs no arms. But he, who thinks he 

is his own master, and has what he can call his own, ought to have arms to defend himself, and 

what he possesses; else he lives precariously, and at discretion. And though for a while, those, 

who have the sword in their power, abstain from doing him injury, yet by degrees he will be awed 

into submission to every arbitrary command. Our ancestors [the Caledonii, see Tacit. &c.] by 

being always armed, and frequently in action, defended themselves against the Romans, Danes 

and English, and maintained their liberty against the incroachments of their own princes. 

 

We all know, that the only way of enslaving a people, is by keeping up a standing army; that by 

standing forces all limited monarchies have been destroyed; without them none; that so long as 

any standing forces are allowed in a nation, pretences will never be wanting to increase them; that 

princes have never suffered a militia to be put upon any good foot, lest standing armies should 

appear unnecessary.
2
 

 

                                                 
1
 J.G.A. Pocock, The Machiavellian Moment: Florentine Political Thought and the Atlantic Republican 

Tradition (Princeton, N.J.: Princeton University Press, 1975), 386; Clayton E. Cramer, For the Defense of 

Themselves and the State: The Original Intent and Judicial Interpretation of the Right to Keep and Bear 

Arms (Westport, Conn.: Praeger Press, 1994), 19-24; Les Adams, The Second Amendment Primer 

(Birmingham, Ala.: Palladium Press, 1996), 238; Jeffrey R. Snyder, “A Nation of Cowards,” The Public 

Interest, Fall 1993, available at http://www.rkba.org/comment/cowards.html.  
2
 [James Burgh], Political Disquisitions: or, An Enquiry into Public Errors, Defects, and Abuses. . . .                                                   

(London:n.p., 1774-75), 2:390, available at 

http://presspubs.uchicago.edu/founders/documents/a1_8_12s4.html.  

http://www.rkba.org/comment/cowards.html
http://press-pubs.uchicago.edu/founders/documents/a1_8_12s4.html
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Had we at this time no standing army, we should not think of forcing money out ot the 

pockets of three millions of our subjects.  We should not think of punishing with military 

execution, unconvicted and unheard, our brave American children, our surest friends and 

best customers…We should not-but there is not an end to observations on the difference 

between the measures likely to be pursued by a minister backed by a standing army, and 

those of a court awed by the fear of an armed people.
3
 

 

John Adams, John Jay and Benjamin Franklin corresponded frequently with Granville 

Sharpe who wrote:  
 

No Englishman can be truly loyal who opposed the principles of English law whereby the people 

are required to have arms of defence and peace, for mutual as well as private defense...The laws of 

England always required the people to be armed, and not only armed, but to be expert in arms.
4
 

 

As British Subjects, the Colonists had a right to possess arms according to the English 

Declaration of Rights of 1689. 

 
That the subjects which are Protestants may have Arms for their Defence suitable to their 

Conditions, and as allowed by Law.
5
 

 

English Common Law recognized the right of British Subjects to possess arms. 

 

Sir William Blackstone's Commentaries on the Laws of England published between 1765 

and 1769 was for more than a century the foundation of legal education in Great Britain 

and the United States. His Commentaries was a major influence upon the thinking of the 

Founding Fathers, most of whom were lawyers trained in the English common law.
6
 

Blackstone divided what he called natural personal rights into two kinds: "primary" and 

"auxiliary".  The right of having arms was one of his auxiliary rights: 

 
The fifth and last auxiliary right of the subject, that I shall at present mention, is that of having 

arms for their defense, suitable to their condition and degree, and such as are allowed by law. 

Which is also declared by the same statute I W. & M. st.2. c. 2. and is indeed a public allowance, 

under due restrictions, of the natural right of resistance and self-preservation , when the sanctions 

of society and laws are found insufficient to restrain the violence of oppression. 

 

In these several articles consist the rights, or, as they are frequently termed, the liberties of 

Englishmen.… 

 

And we have seen that these rights consist, primarily, in the free enjoyment of personal security, 

of personal liberty, and of private property. So long as these remain inviolate, the subject is 

perfectly free; for every species of compulsive tyranny and oppression must act in opposition to 

                                                 
3
 James Burgh,  Political Disquisitions: or, An Enquiry into Public Errors, Defects, and Abuses, London 

1775, 2:475/76. 
4
 Granville Sharpe, Tracts, Concerning the Antient and only True Legal Means of National Defense, By a 

Free Militia 17-18 (1782), quoted in Adams, The Second Amendment Primer (1996), 63, 263.  See also 

Joyce Lee Malcolm, “The Right of the People to Keep and Bear Arms: The Common Law Tradition,” 

Hastings Constitutional  Law Quarterly 10:285-314 (1983), n. 162, available at 

http://www.constitution.org/2ll/2ndschol/74malt.pdf.  
5
 House of Commons Journal 29 (1688-89 Gregorian) 

6
 Adams, Second Amendment Primer, 248-49. 

http://www.constitution.org/2ll/2ndschol/74malt.pdf
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one or other of these rights….  To preserve these from violation, it is necessary that the 

constitution of parliaments be supported in [its] full vigor.…  And lastly, to vindicate these rights, 

when actually violated or attacked, the subjects of England are entitled, in the first place, to the 

regular administration and free course of justice in the courts and law; next to the right of 

petitioning the king and parliament for redress of grievances; and, lastly, to the right of having and 

using arms for self preservation and defence.
7
 

 

Blackstone also objected to standing armies in his Commentaries: 
 

In a land of liberty, it is extremely dangerous to make a distinct order of the profession of arms.  In 

absolute monarchies this is necessary for the safety of the prince, and arises from the main 

principle of their constitution, which is that of governing by fear: but in free states the profession 

of a soldier, taken singly and merely as a profession, is justly an object of jealousy. In these no 

man should take up arms, but with a view to defend his country and [its] laws: he puts not off the 

citizen when he enters the camp; but it is because he is a citizen, and would wish to continue so, 

that he makes himself for a while a soldier. The laws therefore and constitution of these kingdoms 

know no such state as that of a perpetual standing soldier, bred up to no other profession than that 

of war….
8
 

 

John Adams referred to the right of the Colonists to possess arms while serving as the 

lead defense attorney for the British soldiers on trial for the Boston Massacre. 

 

 “Here every private person is authorized to arm himself, and on the strength of this 

authority, I do not deny the inhabitants had a right to arm themselves at that time, for 

their defense, not for offence….”
9

  

 

Revolutionary Era Newspaper Articles referred to the right of the Colonists to possess 

arms. 

 

Boston Journal of the Times, March 17, 1769 
 

Instances of the licentious and outrageous behavior of the military conservators of the peace still 

multiply upon us, some of which are of such nature, and have been carried to such lengths, as must 

serve fully to evince that a late vote of this town, calling upon its inhabitants to provide 

themselves with arms for their defense, was a measure as prudent as it was legal.…  It is a natural 

right which the people have reserved to themselves, confirmed by the [English] Bill of Rights to 

keep arms for their own defence; and as Mr. Blackstone observes, it is to be made use of when the 

sanctions of society and law are found insufficient to restrain the violence of oppression.
10

  

                                                 
7
 William Blackstone, Commentaries on the Laws of England: A Facsimile of the First Edition of 1765—

1769 (Chicago: University of Chicago Press, 1979), 1:136, 140, available at 

http://www.founding.com/library/lbody.cfm?id=542&parent=539; Adams, Second Amendment Primer, 60-

61, 248-49;  
8
 William Blackstone, Commentaries on the Laws of England: A Facsimile of the First Edition of 1765—

1769 (Chicago: University of Chicago Press, 1979), 1:395, available at http://press-

pubs.uchicago.edu/founders/documents/a1_8_15s1.html.  
9
 L. Kinvin Wroth and Hiller B. Zobel, ed., Legal Papers of John Adams (Cambridge, Mass.: Harvard 

University Press, 1965), 3:248.   
10

 “Boston, March 17,” in New York Journal, Supplement, April 13, 1769 at 1, Col. 3, 

quoted in Stephen Halbrook, A Right to Bear Arms: State and Federal Bills of Rights and 

Constitutional Guarantees (Westport, Conn.: Greenwood Press, 1989), 7.  Also quoted in 

Adams, The Second Amendment Primer, 116-117. 

http://www.founding.com/library/lbody.cfm?id=542&parent=539
http://press-pubs.uchicago.edu/founders/documents/a1_8_15s1.html
http://press-pubs.uchicago.edu/founders/documents/a1_8_15s1.html
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The Revolutionary War started on April 19, 1775, when British troops (the army of our 

country at the time) marched on Concord and Lexington. Seizure of arms from the 

colonists, that they had been gathering to resist the British Government, was one of their 

main objectives.  It was colonists with their privately owned arms who nearly annihilated 

this British force as it withdrew to Boston.  It was colonists with their privately owned 

arms who made casualties out of over one thousand British troops at the battle of Bunker 

Hill on June 17, 1775. 

 

The colonists were not merely encouraged to own firearms; they were required to from 

the early days of their colony.  In 1632, Plymouth Colony required “that every freeman or 

other inhabitant of this colony provide for himself and each under him able to bear armes 

a sufficient musket and other serviceable piece for war with bandaleroes and other 

appurtenances with what speed may be….”  By the end of the following May, each 

person was to own “two pounds of powder and ten pounds of bullets” with a fine of ten 

shillings per person who was not armed.
11

 [spelling modernized]  Plymouth Colony was 

not unique.  Every colony by 1756 had a law requiring gun ownership, with fines for 

failure to be armed.
12

 

 

Many of the Founding Fathers and framers of our Constitution are on record about the 

importance of an armed citizenry, which led to the inclusion of the Second Amendment 

in the Bill of Rights: 
 

Patrick Henry at the Virginia Constitutional Ratification Convention, June 5, 1788: 

“Guard with jealous attention the public liberty.  Suspect every one who approaches that 

jewel.  Unfortunately, nothing will preserve it but downright force.  Whenever you give 

up that force, you are inevitably ruined.”
13

  

“My great objection to this government is, that it does not leave us the means of 

defending our rights or of waging war against tyrants.”
14

 
 

Patrick Henry at the Virginia Constitutional Ratification Convention, June 9, 1788: 

“[W]here and when did freedom exist when the power of the sword and purse were given 

up from the people?”
15

 
 

Patrick Henry at the Virginia Constitutional Ratification Convention, June 16, 1788: 

“ You have a bill of rights to defend you against the state government, which is bereaved 

of all power, and yet you have none against congress, though in full and exclusive 

                                                 
11

 William Brigham, ed., The Compact with the Charter and Laws of the Colony of New Plymouth… 

(Boston: Dutton and Wentworth, 1836), 31, available at 

http://www.claytoncramer.com/primary/militia/PlyLaw31.jpg.   
12

 A complete set of colonial militia statute images is available at 

http://www.claytoncramer.com/primary.html#MilitiaLaws.  
13

 Jonathan Elliot, The Debates of the Several State Conventions on the Adoption of the Federal 

Constitution (New York: Burt Franklin, 1888), 3:45. 
14

  Elliot, Debates of the Several State Conventions, 3:47. 
15

  Elliot, Debates of the Several State Conventions, 3:169. 

http://www.claytoncramer.com/primary/militia/PlyLawstitle.jpg
http://www.claytoncramer.com/primary/militia/PlyLaw31.jpg
http://www.claytoncramer.com/primary.html#MilitiaLaws
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possession of all power!”
16

 
 

Luther Martin, delegate to the Philadelphia Convention, March 28, 1788: “[T]he whole 

history of mankind proves that so far from parting with the powers actually delegated to 

it, government is constantly encroaching on the small pittance of rights reserved by the 

people to themselves and gradually wresting them out of their hands until it either 

terminates in their slavery or forces them to arms, and brings about a revolution.”
17

   
 

Thomas Jefferson: "I learn with great concern that [one] portion of our frontier so 

interesting, so important, and so exposed, should be so entirely unprovided with common 

fire-arms. I did not suppose any part of the United States so destitute of what is 

considered as among the first necessaries of a farm-house."
18

  

 

Thomas Jefferson to his nephew Peter Carr, 1785:  
 

A strong body makes the mind strong. As to the species of exercises, I advise the gun. While this 

gives moderate exercise to the body, it gives boldness, enterprise and independence to the mind. 

Games played with the ball, and others of that nature, are too violent for the body and stamp no 

character on the mind. Let your gun, therefore, be the constant companion of your walks.
19

  

 

Thomas Jefferson‟s Draft Virginia Constitution, 1776: “No freeman shall ever be 

debarred the use of arms (within his own lands or tenements).”
20

  

 

Jefferson was one of many American Revolutionaries strongly influenced by Cesare 

Beccaria‟s ideas on criminal justice reform.  “Jefferson‟s Legal Commonplace Book ... 

contains ... no less than twenty-six extracts from Beccaria in Italian, all long passages 

cited in Jefferson‟s own handwriting,”
21

 including these comments at 828 by Beccaria 

about laws that prohibited the carrying of arms:
22

   
 

False is the idea of utility that sacrifices a thousand real advantages for one imaginary or trifling 

inconvenience; that would take fire from men because it burns, and water because one may drown 

in it; that has no remedy for evils, except destruction.  The laws that forbid the carrying of arms 

are laws of such a nature.  They disarm only those who are neither inclined nor determined to 

commit crimes.  Can it be supposed that those who have the courage to violate the most sacred 

laws of humanity, the most important of the code, will respect the less important and purely 

arbitrary ones?  Such laws make things worse for the assaulted and better for the assailants; they 

                                                 
16

  Elliot, Debates of the Several State Conventions, 3:446. 

 
17

 Luther Martin, Letters of Luther Martin, 5, in The Maryland Journal, March 28, 1788, in Paul Ford, ed., 

Essays on the Constitution of the United States (New York: Burt Franklin, 1892), 376. 
18

 Thomas Jefferson to Jacob J. Brown, 1808, Lipscomb and Bergh, ed., The Writings of Thomas Jefferson  

(Washington: 1903-04), 11:432, quoted at 

http://etext.lib.virginia.edu/jefferson/quotations/jeff1500.htm#Arms . 
19

 Thomas Jefferson, Julian P. Boyd, ed., The Papers of Thomas Jefferson (Princeton: Princeton University 

Press, 1950), 8:407, quoted at http://etext.lib.virginia.edu/jefferson/quotations/jeff1500.htm#Arms . 
20

 Thomas Jefferson, Julian P. Boyd, ed., The Papers of Thomas Jefferson (Princeton: Princeton University 

Press, 1950), 1:353, quoted at http://etext.lib.virginia.edu/jefferson/quotations/jeff1500.htm#Arms . 
21

 Marcello Maestro, Cesare Beccaria and the Origins of Penal Reform (Philadelphia: Temple University 

Press, 1973), 134-8, 141. 
22

 Stephen P. Halbrook, That Every Man Be Armed: The Evolution of a Constitutional Right (Oakland, Cal.: 

Independent Institute, 1984), 35, 209. 

http://etext.lib.virginia.edu/jefferson/quotations/jeff1500.htm#Arms
http://etext.lib.virginia.edu/jefferson/quotations/jeff1500.htm#Arms
http://etext.lib.virginia.edu/jefferson/quotations/jeff1500.htm#Arms
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serve rather to encourage than to prevent homicides, for an unarmed man may be attacked with 

greater confidence than an armed man.  They ought to be designated as laws not preventive but 

fearful of crimes, produced by the tumultuous impression of a few isolated facts, and not by 

thoughtful consideration of the inconveniences and advantages of a universal decree.
2324

   

 

 

Thomas Paine, July, 1775:  
 

The supposed quietude of a good man allures the ruffian; while on the other hand, arms like laws 

discourage and keep the invader and the plunderer in awe, and preserve order in the world as well 

as property.  The balance of power is the scale of peace. The same balance would be preserved 

were all the world destitute of arms for all would be alike; but since some will not, others dare not 

lay them aside. And while a single nation refuses to lay them down, it is proper that all should 

keep them up.  Horrid mischief would ensue were one half the world deprived of the use of them; 

for while avarice and ambition have a place in the heart of man, the weak will become a prey to 

the strong.
25

  

 

George Mason, Philadelphia Convention Delegate at the Virginia Ratification 

Convention, June 14, 1788:  
 

An instance within the memory of some of this house will show us how our militia may be 

destroyed. Forty years ago, when the resolution of enslaving America was formed in Great Britain, 

the British Parliament was advised by an artful man, who was governor of Pennsylvania, to disarm 

the people; that it was the best and most effectual way to enslave them; but that they should not do 

it openly, but weaken them, and let them sink gradually, by totally disusing and neglecting the 

militia.
26

  

 

George Mason, Virginia Ratification Convention, June 16, 1788: “Who are the militia?  

They consist now of the whole people, except a few public officers.”
27

 
 

Noah Webster‟s pamphlet in support of the Constitution, 1787:  
 

Before a standing army can rule, the people must be disarmed; as they are in almost every 

kingdom in Europe.  The supreme power in America cannot enforce unjust laws by the sword; 

because the whole body of the people are armed, and constitute a force superior to any band of 

regular troops that can be, on any pretence, raised in the United States.
28

  

 

James Madison, Federalist 46, 1788:  
 

                                                 
23

 A micro film image of this passage copied by Jefferson in Italian is available at the Library of Congress 

Web Site.  You can reach it by having your search engine find “The Thomas Jefferson Papers at the Library 

of Congress”.  When you get there open the site and have the site search for “Legal Common Place Book”, 

it will bring up “Thomas Jefferson, 1762-1767 Legal Commonplace Book”. Click on it, this will bring up 

the microfilm images and the Turn to image box. Type 272 in the box and click Turn to image.  This will 

bring you to the quote at 828. 
24

 Cesare Beccaria, trans. by Henry Palolucci, On Crimes And Punishments (New York: Bobbs-Merrill Co., 

1963), 87-88. 
25

 Thomas Paine, “Thoughts on Defensive War” Pennsylvania Magazine, July, 1775, at Thomas Paine 

National Historical Association, http://www.thomaspaine.org/Archives/def.html . 
26

 Elliot, Debates of the Several State Conventions, 3:380. 
27

 Elliot, Debates of the Several State Conventions, 3:425. 
28

 Noah Webster, An Examination into the Leading Principles of the Federal Constitution, 43, in Ford, 

Pamphlets On The Constitution of the United States, 56. 

http://www.thomaspaine.org/Archives/def.html
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Let a regular army, fully equal to the resources of the country be formed; and let it be entirely at 

the devotion of the [Federal] Government; still it would not be going too far to say, that the State 

Governments with the people on their side would be able to repel the danger.  The highest number 

to which, according to the best computation, a standing army can be carried in any country, does 

not exceed one hundredth part of the whole number of souls; or one twenty-fifth part of the 

number able to bear arms.  This proportion would not yield in the United States an army of more 

than twenty-five or thirty thousand men.  To these would be opposed a militia amounting to near 

half a million of citizens with arms in their hands, officered by men chosen from among 

themselves, fighting for their common liberties, and united and conducted by governments 

possessing their affections and confidence.  It may well be doubted whether a militia thus 

circumstanced could ever be conquered by such a proportion of regular troops.  Those who are 

best acquainted with the late successful resistance of this county against the British arms will be 

most inclined to deny the possibility of it. Besides the advantage of being armed, which the 

Americans possess over the people of almost every other nation, the existence of subordinate 

governments to which the people are attached, and by which the militia officers are appointed, 

forms a barrier against the enterprises of ambition, more insurmountable than any which a simple 

government of any form can admit of. Notwithstanding the military establishments in the several 

kingdoms of Europe, which are carried as far as the public resources will bear, the governments 

are afraid to trust the people with arms.
29

   

 

Richard Henry Lee, signer of the Declaration of Independence, January 25, 1788, Letters 

from the Federal Farmer to the Republican 18: “[T]o preserve liberty, it is essential that 

the whole body of the people always possess arms, and be taught alike, especially when 

young, how to use them….”
30

 

 

John Adams, defense attorney for the British soldiers on trial for the Boston Massacre: 

“Here every private person is authorized to arm himself, and on the strength of this 

authority, I do not deny the inhabitants had a right to arm themselves at that time, for 

their defense, not for offence….”
31

  

 

John Adams, A Defense of the Constitutions of the Government of the United States of 

America (1788), Commenting on Marchamont Nedham‟s Quote, “That the people be 

continually trained up in the exercise of arms, and the militia lodged only in the people‟s 

hands,” Adam‟s Stated “[T]he rule in general is excellent:”
32

 

 
 

                                                 
29

 James Madison, The Federalist 46, at http://memory.loc.gov/const/fed/fed_46.html . 
30

 Richard Henry Lee, January 25,1788, in Letters from the Federal Farmer to the Republican 18 at The 

Constitution Society, http://www.constitution.org/afp/fedfar18.htm . Richard Henry Lee was the member of 

the Continental Congress who moved the resolution for independence from Great Britain on June 7,1776.  

He was one of the signers of the Declaration of Independence.  As a United States Senator he was one of 

the strongest supporters of adoption of the Bill of Rights.  (Recently some historians have stated they think 

Melancton Smith may actually have written the Letters from the Federal Farmer.  Smith and Lee were both 

members of the Continental Congress in 1787. Smith supported Lee‟s attempt to have the Continental 

Congress attach a Bill of Rights to the Constitution before sending it to the States for ratification.  It is even  

conceivable they wrote the Letters from the Federal Farmer together.) 
31

 L. Kinvin Wroth and Hiller B. Zobel, ed., Legal Papers of John Adams (Cambridge, Mass.: Harvard 

University Press, 1965), 3:248.   
32

 John Adams, A Defense of the Constitutions of the Government of the United States of America, (Third 

Edition, Philadelphia: William Young, 1797), 3:471. 

http://memory.loc.gov/const/fed/fed_46.html
http://www.constitution.org/afp/fedfar18.htm
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Samuel Adams‟s proposal for a Bill of Rights at the Massachusetts Ratification 

Convention, 1788: “[T]he said Constitution be never construed to authorize Congress to 

infringe the just liberty of the Press, or the rights of Conscience; or to prevent the people 

of the United States, who are peaceable citizens, from keeping their own arms….”
33

  
 
 

George Washington, In his first annual message to Congress, January 8, 1790: “A free 

people ought not only to be armed, but disciplined;”
34

 

 

Newspapers and other publications of the time printed many articles concerning the right 

of the people to possess arms. 

 

Boston Journal of the Times, March 17, 1769 
 

Instances of the licentious and outrageous behavior of the military conservators of the peace still 

multiply upon us, some of which are of such nature, and have been carried to such lengths, as must 

serve fully to evince that a late vote of this town, calling upon its inhabitants to provide 

themselves with arms for their defense, was a measure as prudent as it was legal.…  It is a natural 

right which the people have reserved to themselves, confirmed by the [English] Bill of Rights to 

keep arms for their own defence; and as Mr. Blackstone observes, it is to be made use of when the 

sanctions of society and law are found insufficient to restrain the violence of oppression.
35

  

 

[Hartford] Connecticut Courant, January 7, 1788 
 

In countries under arbitrary government, the people oppressed and dispirited neither possess arms 

nor know how to use them.  Tyrants never feel secure until they have disarmed the people.  They 

can rely upon nothing but standing armies of mercenary troops for the support of their power.  But 

the people of this country have arms in their hands; they are not destitute of military knowledge; 

every citizen is required by law to be a soldier; we are marshaled into companies, regiments, and 

brigades for defence of our country.  This is a circumstance which increases the power and 

consequence of the people; and enables them to defend their rights and privileges against every 

invader.
36

  

 

Philadelphia Federal Gazette, June 18, 1789 

 

Tench Coxe, a friend of James Madison, writing in support of Madison‟s proposed Bill of 

Rights, under the pseudonym "a Pennsylvanian": 
  

                                                 
33

 Debates of the Massachusetts Convention of 1788 (Boston: 1856), 86-87, quoted in Robert Allen 

Rutland, The Birth of the Bill of Rights 1776-1791, rev. ed. (Boston: Northeastern University Press, 1983), 

147. 
34

 “President Washington  January 8,1790 speech to both Houses of Congress” in Providence Gazette, 

January 16,1790, at 2, quoted in Young, The Origin of the Second Amendment, 729. Also at 

http://gwpapers.virginia.edu/documents/union/state1.html. 

 
35

 “Boston, March 17,” in New York Journal, Supplement, April 13, 1769 at 1, Col. 3, 

quoted in Stephen Halbrook, A Right to Bear Arms: State and Federal Bills of Rights and 

Constitutional Guarantees (Westport, Conn.: Greenwood Press, 1989), 7.  Also quoted in 

Adams, The Second Amendment Primer, 116-117. 
36

 [Hartford] Connecticut Courant, January 7, 1788, quoted in Young, The Origin of the Second 

Amendment, 190,  Adams, The Second Amendment Primer, 120. 

http://gwpapers.virginia.edu/documents/union/state1.html
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As civil rulers, not having their duty to the people duly before them, may attempt to tyrannize, and 

as the military forces which must be occasionally raised to defend our country, might pervert their 

power to the injury of their fellow citizens, the people are confirmed by the next article in their 

right to keep and bear their private arms.
37

   

 

After having read Coxe‟s article Madison wrote a letter thanking him on June 24, 1789.  

 

Providence Gazette & Country Journal, January 30, 1790 

 

Reporting on the proposed Bill of Rights: 
 

[T]hat the right of the citizens to bear arms in defense of themselves and the State, and to assemble 

peaceably together...shall not be questioned.
38

  

 

Providence Gazette & Country Journal, June 5, 1790 

(Reporting on the proposed Bill of Rights) 
 

[T]he people have a right to keep and bear arms...[and]...that a well-regulated militia include[s] the 

body of the people capable of bearing arms.
39

  

 

The Meaning of Militia in Colonial America 

 

After the war, while the colonies were still governed under the Articles of Confederation, 

the states considered several militia proposals.  Among them was “Baron” von Steuben‟s 

1784 proposal for a general militia in which almost every free citizen would serve, and a 

select militia which would have been a volunteer force of 21,000, who would train one 

month out of each year.  This proposal did not become law.
40

  

 

Opposition to a select militia was strong.  An October 24, 1787 Anti-Federalist article in 

the New Haven Connecticut Journal objected strongly to the Constitution's failure to 

outlaw a standing army and went on to criticize the Constitution's militia provisions as 

permitting the formation of a select militia: “This looks too much like Baron Steuben's 

militia, by which a standing army was meant and intended.”
41
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There were two major schools of thought concerning adoption of the U.S. Constitution.  

The Federalists favored adoption as is, without a Bill of Rights, because the Constitution 

gave the Federal government only specific limited powers and could therefore not be 

construed to violate the rights of the people.  The Anti-Federalists, including Richard 

Henry Lee, Elbridge Gerry, George Mason, Patrick Henry and Samuel Adams, opposed 

the Constitution because it provided for a standing army, federal supervision of the 

militia, and did not provide a Bill of Rights that would prevent the federal government 

from infringing on basic human rights.   

 

In order to secure approval of the Constitution by all of the states and placate the growing 

Anti-Federalist sentiment, the Federalists agreed to add a Bill of Rights. Twelve 

amendments were proposed; ten of these amendments were ratified by 1791, becoming 

the Bill of Rights. 

 

Richard Henry Lee was one of the leading Anti-Federalists.  In his November 1787 

pamphlet "Letters from the Federal Farmer to the Republican, Letter III", Lee warned that 

Congress might undermine the strength of the "yeomanry of the country" who possessed 

the lands, "possess arms, and are too strong a body of men to be openly offended".  He 

added "This might be done in great measure by the Congress, if disposed to do it, by 

modeling the militia.  Should one-fifth or one-eight of the men capable of bearing arms 

be made a select militia, as has been proposed...and all others put upon a plan that will 

render them of no importance, the former will answer all the purposes of an army, while 

the latter will be defenseless."
42

  Lee feared a "select militia" similar to the modern 

National Guard, which he considered a betrayal of the militia tradition and similar to a 

standing army.   

 

In Lee‟s May 1788 pamphlet, “An Additional Number of Letters from the Federal Farmer 

to the Republican, Letter XVIII,” he advised: 
 

First the Constitution ought to secure a genuine, and guard against a select militia, by providing 

that the militia shall always be kept well organized, armed and disciplined, and include, according 

to the past and general usage of the states, all men capable of bearing arms, and that all regulations 

tending to render this general militia useless and defenseless, by establishing a select corps of 

militia or distinct bodies of military men, not having permanent attachments in the community, to 

be avoided. 

 

Lee further argued “to preserve liberty, it is essential that the whole body of people 

always possess arms, and be taught alike, especially when young, how to use them...”
43
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Five of the State Ratification Conventions requested or demanded protection of the right 

of the people to keep and bear arms.  Four of them also defined what a well-regulated 

militia consists of “the body of the people trained to arms” or “ the body of the people 

capable of bearing arms”. 

 

 New Hampshire ratified the Constitution on June 21,1788 and attached  recommended 

alterations including  “XII. Congress shall never disarm any citizen, unless such as are or 

have been in actual rebellion.”
44

   

 

Virginia ratified the Constitution on June 25, 1788, upon resolving that amendments 

would be recommended to Congress.  Among Virginia‟s recommendations to Congress 

was a bill of rights securing the essential and unalienable rights of the people, including 

recognition “That the people have a right to keep and bear arms; that a well-regulated 

militia, composed of the body of the people trained to arms is the proper, natural and safe 

defense of a free state.”
45

  

 

New York ratified the Constitution on July 26,1788 with an attached bill of rights that 

“cannot be abridged or violated,” including, “That the People have a right to keep and 

bear Arms; that a well regulated militia, including the body of the people capable of 

bearing arms, is the proper, natural and safe defense of a free state.”
46

   

 

On August 1,1788, North Carolina refused to ratify the proposed constitution, citing the 

lack of a Bill of Rights.
47

  Among the unalienable rights of the people they called to be 

protected before the delegates would sign was a provision identical to the Virginia 

request, and almost identical to the New York request for a right to keep and bear arms: 

“That the people have a right to keep and bear arms; that a well-regulated militia, 

composed of the body of the people, trained to arms, is the proper, natural, and safe 

defence of a free state;….”
48

  North Carolina ratified the constitution on November 21, 

1789, after Congress approved the Bill of Rights and submitted them to the States for 

ratification. 

 

Rhode Island at first refused to call a ratification convention.  When they finally called a 

convention and ratified the Constitution on May 29, 1790, Rhode Island attached a 

request for a Bill of Rights that could not be abridged or violated.  This attached Bill of 

Rights contained a “keep and bear arms” section identical to New York‟s request: “That 

the people have a right to keep and bear arms; that a well-regulated militia, including the 

body of the people capable of bearing arms, is the proper, natural, and safe defence of a 

free state;….”
49

  

                                                 
44
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In Virginia‟s proposed draft of the Bill of Rights, sent to Congress on June 27, 1788, the 

right to keep and bear arms was number 17 of 20.  The current Second Amendment was 

condensed from the following draft: 
 

That the people have a right to keep and bear arms; that a well-regulated militia, composed of the 

body of the people trained to arms, is the proper, natural, and safe defence of a free state; that 

standing armies, in time of peace, are dangerous to liberty, and therefore ought to be avoided, as 

far as the circumstances and protection of the community will admit; and that, in all cases, the 

military should be under strict subordination to, and governed by, the civil power.
50

  

 

The Virginia Ratification Convention committee that produced this proposed bill of 

rights included, James Madison, Patrick Henry, George Mason, James Monroe and John 

Marshall.
51

  

 

When the First Congress met, Rep. James Madison of Virginia gathered together 

proposals for a Bill of Rights from many states.  Madison‟s earliest drafts of the Bill of 

Rights did not separate his proposed guarantees into numbered amendments.  Instead, the 

amendments he proposed to Congress on June 8, 1789, would have been inserted into the 

body of the Constitution at specific points.
52

 Madison did not place the right to keep and 

bear arms as a limitation on Congress's power over the militia, set out in Article I, section 

8.  Instead, he grouped the right to arms with rights of freedom of religion, speech and 

press, to be inserted “in article first, section nine, between clauses 3 and 4.” This would 

have put these provisions immediately following the general limitations of congressional 

power over citizens, which outlawed suspension of habeas corpus, bills of attainder and 

ex post facto laws.  Madison viewed his right to keep and bear arms proposal as a civil 

right, not a limit on federal power over the militia.  The following are the words of his 

proposed amendment: “The right of the people to keep and bear arms shall not be 

infringed; a well armed and well regulated militia being the best security of a free 

country; but no person religiously scrupulous of bearing arms shall be compelled to 

render military service in person.”
53

 

 

Further, in an outline of a proposed speech on introduction of the Bill of Rights, Madison 

mentioned these "relate 1st to private rights" and indicated he meant to criticize the 1689 

English Declaration of Rights as too narrow "No freedom of the press-conscience.... 

attainders-arms to Protestants.  Apparently he felt the 1689 recognition that "Protestants 

may have arms for their defense" should be extended to all.
54

  That Madison intended the 

Bill of Rights as a protection of individual liberties may be deduced from reading his 

notes: 
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Object of Bill of Rhts 

To limit & qualify powr. by exceptg. from grant cases in wch. it shall not be exercised or exd. in a 

particular manner. 

to guard 1. vs. Executive & in Engd. &c— 

 2. Legislative as in Sts— 

 3. the majority of people 

___________ 

ought to point to greatest danger which in Rep. is Prerogative of majority—
55

 

 

The Second Amendment was first approved by the House of Representatives and sent on 

to the Senate. An amendment was proposed in the Senate limiting the right of keeping 

and bearing arms to “for the common defense.”  The Senate indicated its intent that the 

right be an individual one by rejecting this proposed amendment to the 2nd amendment 

and approving it in its present form.
56

  

 

The Bill of Rights, which includes the Second Amendment, was adopted on December 

15, 1791, having been ratified by the required three-fourths of the states.  The Second 

Amendment of the bill of rights is as follows: "A well-regulated militia, being necessary 

to the security of a free State, the right of the people to keep and bear arms shall not be 

infringed." 

 

In its obsolete form pertaining to troops, “regulated” is defined as “properly disciplined.” 

In the Oxford English Dictionary, the verb “discipline,” in its earlier usage, is defined as 

“to instruct, educate, train.”  Furthermore as a noun, “discipline,” which is etymologically 

“concerned...with practice or exercises,” refers to a field of “learning or knowledge” or 

the “training effect of experience” that, in relation to arms, is defined as “training in the 

practice of arms...”
57

   

 

The Framers of the Bill of Rights consistently used the words “right of the people” to 

mean individual rights—as when these words were used to recognize the “right of the 

people” to peaceably assemble, and the “right of the people” against unreasonable 

searches and seizures.  They distinguished between the rights of the people and of the 

states in the Tenth Amendment.  It is unreasonable to assume that "right of the people" 

means the people in the First Amendment, changes to mean the states in the Second 

Amendment then changes back to mean the people again in the Fourth Amendment.
58
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The Supreme Court has also taken the position that “right of the people” means an 

individual right in all parts of the Constitution.
59

 

 

 A number of state constitutions, adopted prior to, or shortly after the federal 

Constitution and the Bill of Rights, similarly provided for a right of the people to keep 

and bear arms. Among them Pennsylvania 1776, Vermont 1777, Ohio 1802, Indiana 1816 

and Missouri 1820, which spoke of "the people['s] right to bear arms for the defence of 

themselves," and Kentucky 1792 which spoke of "the right of the citizens".
60

 State bills 

of rights necessarily protect only against action by the state, and by definition a state 

cannot infringe its own rights: to attempt to protect a right belonging to the state by 

inserting it in a limitation of the state's own powers would be absurd.  

 

In 1792 the Second Congress passed a statute to establish a militia throughout the United 

States, and commanded that every able-bodied male citizen from the age of 18 through 

44 be enrolled therein and provide himself with appropriate firearms.
61

  

 

 The Framers of the Bill of Rights believed that, in order to remain free, it was necessary 

for all men to be armed and well regulated (trained) in the use of arms. The Second 

Amendment was clearly intended to protect an individual right to keep and bear arms in 

order to prevent tyranny.  Contemporaries of the Founding Fathers and Legal Scholars of 

the period shortly after are clearly on record concerning the meaning of the Second 

Amendment. 

 

St. George Tucker was a friend of Thomas Jefferson, an associate of James Madison, a 

Professor at William and Mary School of Law and a Justice of the Virginia Supreme 

Court.  Tucker published a five volume edition of Blackstone's Commentaries in 1803.  

In that work, Tucker commented on the Second Amendment. "This [Amendment] may be 

seen as the true palladium of liberty.  The right of self defence is the first law of nature; in 

most governments it has been the study of rulers to confine this right within the narrowest 

limits possible. Whenever standing armies are kept up, and the right of the people to keep 

and bear arms is, under any color or pretext whatsoever, prohibited, liberty if not already 

annihilated, is on the brink of destruction."  He criticized the British Bill of Rights for 

limiting its guarantee of arms ownership to Protestants, whereas the American right was 

"without any qualification as to their condition or degree, as is the case in the British 

government."
62

  

 

William Rawle was a friend of George Washington, a correspondent of Thomas 
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Jefferson, and an early abolitionist.
63

  Washington appointed Rawle as the first U.S. 

Attorney for Pennsylvania.  Rawle‟s View of the Constitution, published in 1829, 

explained the Second Amendment in this way: 
 

The prohibition is general.  No clause in the Constitution could by a rule of construction be 

conceived to give to Congress a power to disarm the people.  Such a flagitious attempt could only 

be made under some general pretense by a state legislature.  But if in any blind pursuit of 

inordinate power, either should attempt it, this amendment may be appealed to as a restraint on 

both.
64

  

 

Joseph Story served in Congress, on the U.S. Supreme Court, and established Harvard 

Law School.  His Commentaries on the Constitution (1833) observed: 
 

The right of the citizens to keep and bear arms has justly been considered, as the palladium of the 

liberties of a republic; since it offers a strong moral check against the usurpation and arbitrary 

power of rulers; and will generally, even if these are successful in the first instance, enable the 

people to resist and triumph over them.
65

 

 

The US Supreme Court in the Dred Scott case, in 1856, held that black Americans were 

not citizens and could not be made such by any state. By way of illustrating what rights 

they would have, if the law recognizes black Americans to be citizens, the Court stated: 
 

More especially, it cannot be believed that the large slaveholding States regarded them as included 

in the word citizens, or would have consented to a Constitution which might compel them to 

receive them in that character from another State.  For if they were so received, and entitled to the 

privileges and immunities of citizens, it would exempt them from the operation of the special 

laws and from the police regulations which they considered to be necessary for their own safety. It 

would give to persons of the negro race, who were recognized as citizens in any one State of the 

Union, the right to enter every other State whenever they pleased, singly or in companies, without 

pass or passport, and without obstruction, to sojourn there as long as they pleased, to go where 

they pleased at every hour of the day or night without molestation, unless they committed some 

violation of law for which a white man would be punished; and it would give them the full liberty 

of speech in public and in private upon all subjects upon which its own citizens might speak; to 

hold public meetings upon political affairs, and to keep and carry arms wherever they went.
66

 

[emphasis added] 

 

 

Shortly after the Civil War the existing southern governments enacted “black codes” 

which among other things, either entirely outlawed gun ownership by blacks, or imposed 

permit systems for them, and permitted the confiscation of firearms owned by blacks.  

When Senate Bill 9 (to Void Southern Race Laws) and the Civil Rights Act of 1866 were 

debated, members of both the Senate and the House referred to the disarmament of blacks 
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as a major consideration. Senator Henry Wilson, a Massachusetts Republican, explained 

what was happening, "In Mississippi rebel State forces, men who were in the rebel 

armies, are traversing the State, visiting the freedmen, disarming them, perpetrating 

murders and outrages on them..."
67

  Senator Lyman Trumbull an Illinois Republican and 

Chairman of the Senate Judiciary Committee, indicated that the bill was intended to 

prohibit inequalities embodied in the black codes, including those provisions which 

"prohibit any negro or mulatto from having fire-arms….”
68

  Senator William Saulsbury, a 

Delaware Democrat who opposed the Act, complained on the other hand that, “In my 

State for many years, and I presume there are similar laws in most of the southern States, 

there has existed a law of the State based upon and founded in its police power, which 

declares that free negroes shall not have the possession of firearms or ammunition.  This 

bill proposes to take way from the States this police power.”
69

  Representative Sidney 

Clarke, a Kansas Republican, referred to an 1866 Alabama law providing: "That it shall 

not be lawful for any freedman, mulatto, or free person of color in this State, to own 

firearms, or carry about his person a pistol or other deadly weapon."  This same statute 

made it unlawful "to sell, give, or lend fire-arms or ammunition of any description 

whatever, to any freedman, free negro, or mulatto.  Clarke stated "Sir, I find in the 

Constitution of the United States an article which declares that "the right of the people to 

keep and bear arms shall not be infringed."  For myself, I shall insist that the 

reconstructed rebels of Mississippi respect the Constitution in their local laws..."
70

  

 

The Fourteenth Amendment 

 

The need for a more solid foundation for the protection of freedmen as well as white 

citizens was recognized and resulted in passage of the Fourteenth Amendment.
71

 

 

On April 21,1866 Representative John A. Bingham of Ohio proposed, and the Joint 

Committee on Reconstruction approved adding the enforcement clause to section 1 of the 

Fourteenth Amendment as follows: “No State shall make or enforce any law which shall 

abridge the privileges or immunities of citizens of the United States; nor shall any State 

deprive any person of life, liberty or property without due process of law, nor deny to any 

person within its jurisdiction the equal protection of the laws.”
72
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 Senator Jacob M. Howard, a Michigan Republican, was a chief exponent of the 

amendment.  On May 23, 1866, in describing the amendment he referred to "the personal 

rights guaranteed and secured by the first eight amendments of the Constitution: such as 

freedom of speech and of the press; …the right to keep and to bear arms..." Per Howard, 

adoption of the Fourteenth Amendment was necessary because presently these rights 

were not guaranteed against state legislation. "The great object of the first section of this 

amendment is therefore, to restrain the power of the States and compel them at all times 

to respect these great fundamental guarantees."
73

  

 

On May 30,1866 Senator Howard proposed adding the citizenship clause to section 1 of 

the Fourteenth Amendment as follows: “All persons born in the United states, and subject 

to the Jurisdiction thereof, are citizens of the United States and of the States wherein they 

reside.”
74

  This was to make it clear that black Americans were citizens of the United 

States—overturning Chief Justice Taney‟s ruling in Dred Scott, that said they were not.   

  

Congressional Republicans regarded the Fourteenth Amendment as necessary to carry out 

the objectives of the Civil Rights Act of 1866.  Representative George W. Julian, an 

Indiana Republican noted that the act,  
 

[I]s pronounced void by the jurists and courts of the South.  Florida makes it a misdemeanor for 

colored men to carry weapons without a license to do so from a probate judge, and the punishment 

of the offense is whipping and the pillory.  South Carolina has the same enactments...Cunning 

legislative devices are being invented in most of the States to restore slavery in fact.
75

 

 

The Fourteenth Amendment was ratified on July 9, 1868.  Three years later, the Anti-

KKK bill was before congress.  Its purpose was enforcement of the Fourteenth 

Amendment. 

 

The debate over the Anti-KKK bill required exposition of Section 1 of the Fourteenth 

Amendment. No one was better qualified to explain that section than its draftsman, 

Representative John A. Bingham of Ohio.
76

  Bingham stated,  “I had read-and that is 

what induced me to attempt to impose by constitutional amendments new limitations 

upon the power of the States-the great decision of Marshall in Barron vs. the Mayor and 

City Counsel of Baltimore, wherein the Chief Justice said in obedience to his official oath 

and the Constitution as it then was  
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 “The amendments [to the Constitution] contain no expression indicating an 

intention to apply them to the State governments.  This court cannot so apply them.”-7 

Peters, p250. 

 In this case the city had taken private property for public use, without 

compensation as alleged, and there was no redress for the wrong in the Supreme Court of 

the United States; and only for this reason, the first eight amendments were not 

limitations on the power of the States. 

 ……….. 

 In reexamining the case of Barron, Mr. Speaker,..….  I noted and apprehended as 

I never did before, certain words in that opinion of Marshall.  Referring to the first eight 

articles of amendments to the Constitution of the United States, the Chief Justice said. 

“Had the framers of these amendments intended them to be limitations on the powers of 

the State governments, they would have imitated the framers of the original Constitution, 

and have expressed that intention.” Barron vs The Mayor, &c., 7 Peters, 250. 

 Acting upon this suggestion I did imitate the framers of the original Constitution.  

As they had said “no State shall emit bills of credit, pass any bill of attainder, ex post 

facto law, or law impairing the obligations of contracts; imitating their example and 

imitating it to the letter, I prepared the provision of the first section of the fourteenth 

amendment as it stands in the Constitution, as follows: 

 “No State shall make or enforce any law which shall abridge the privileges or 

immunities of the citizens of the United States, nor shall any state deprive any person of 

life, liberty, or property without due process of law, nor deny to any person within its 

jurisdiction the equal protection of the laws.” 

 ……….  

 "Mr. Speaker, that the scope and meaning of the limitations imposed by the first 

section, fourteenth amendment of the Constitution may be more fully understood, permit 

me to say that the privileges and immunities of citizens of the United States, … are 

chiefly defined in the first eight amendments to the constitution of the United States.  

Those eight amendments are as follows:" Rep. Bingham then read into the record the first 

eight amendments.  Following which he stated,  "These eight articles I have shown never 

were limitations upon the power of the States, until made so by the Fourteenth 

Amendment.  The words of that amendment, "no State shall make or enforce any law 

which shall abridge the privileges or immunities of citizens of the United States," are an 

express prohibition upon every State of the Union...." 
 77

 

 The phrase “privileges and immunities of citizens” was used by the Supreme 

Court in the Dred Scott case as a general term describing the rights of citizens.  The Court 

then gave examples of rights the Negro race would have if recognized as citizens, which 

included “to keep and carry arms wherever they went”.  

 The following letter cited by Representative Benjamin F. Butler indicates why the 

Anti-KKK bill came about.  

  Then the Ku Klux fired on them through the window, one of the bullets striking a 
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colored woman...and wounding her through the knee badly.  The colored men then fired 

on the Ku Klux, and killed their leader or captain right there on the steps of the colored 

men's house...There he remained until morning when he was identified, and proved to 

"Pat Inman," a constable and deputy sheriff...
78

 

 

 Following passage of the Anti-KKK bill the Civil Rights Act of 1875 was passed.  

The Fourteenth Amendment was again a central part of the debate concerning this act. 

Per Senator Thomas M. Norwood a Georgia Democrat, "Before its [Fourteenth 

Amendment] adoption any State might have established a particular religion, or restricted 

freedom of speech and of the press, or the right to bear arms...A State could have 

deprived its citizens of any of the privileges and immunities contained in those eight 

articles, but the Federal Government could not...And the instant the fourteenth 

amendment became a part of the Constitution, every State was at that moment disabled 

from making or enforcing any law which would deprive any citizen of a State of the 

benefits enjoyed by citizens of the United States under the first eight amendments to the 

Federal Constitution.
79

 

 

 In the understanding of Southern Democrats and Radical Republicans alike, the 

right to keep and bear arms, like the other Bill of Rights freedoms, was made applicable 

to the states by the Fourteenth Amendment.
80

 

 The framers of the Fourteenth Amendment and of the civil rights acts of 

Reconstruction, rather than predicating the right to keep and bear arms on the needs of an 

organized state militia, based it on the right of the people individually to possess arms for 

protection against any oppressive force-including racist or political violence by state 

agents such as sheriffs.
81

 

 

In 1792 the Second Congress passed a statute to establish, a Uniform Militia throughout 

the United States, and commanded that every able-bodied male citizen from the age of 18 

through 44 be enrolled therein and equip himself with appropriate weaponry..."
82

 

 

Over a century later the National Guard was established and this first Militia Statute was 
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repealed in 1901.  It was replaced by the "Dick Act", of January 21, 1903, 32 Stat. 775, 

which redefined the "militia" as follows: 

 
That the militia shall consist of every able-bodied male citizen of the respective States, Territories, 

and the District of Columbia, and every able-bodied male of foreign birth who has declared his 

intention to become a citizen, who is more than eighteen and less than forty-five years of age, and 

shall be divided into two classes- the organized militia, to be known as the National Guard of the 

State, Territory, or District of Columbia, or by such other designations as may be given them by 

the laws of the respective States or Territories, and the remainder to be known as the Reserve 

Militia. 

 

The Current United States Militia Act does not limit the definition of the Militia to 

members of organized military forces.  The Militia Act is United States Code Title 10, 

Section 311 and reads: 

 
(a) The militia of the United States consists of all able-bodied males at least 17 years of age and, 

except as provided in section 313 of title 32, under 45 years of age who are, or who have made a 

declaration of intention to become, citizens of the United States and of female citizens of the 

United States who are commissioned officers of the National Guard. 

 

(b) The classes of the militia are: (1) The organized militia, which consists of the National Guard 

and the Naval Militia; and (2) The unorganized militia which consists of the members of the 

militia who are not members of the National Guard or the Naval Militia.
83

 

 

When the framers of the Constitution referred to units equivalent to the National Guard 

they used the term "select militia" and debates over the Constitution referred to them as a 

threat to freedom comparable to that of a standing army.  

 

The National Guard is not the "Militia" referred to in the Second Amendment.  Congress 

organized the National Guard under its power to "raise and support armies" in order to 

“create the National Guard of the United States as a component of the Army”.
84

  

Congress chose to do this in the interests of organizing reserve military units which were 

not limited in deployment by the strictures of Congress‟s power over the constitutional 

militia, which can be called forth only "to execute the laws of the Union, suppress 

insurrections and repel invasions."
85

 

 

The National Guard cannot be "the people" referred to in the Second Amendment as 

Guardsmen are not allowed to keep their own military arms.  The arms of the National 

Guard are owned by the Federal government, and are kept locked in government 

armories.  National Guard arms are annually inventoried by the Federal Government per 

(32 U.S.C. & 105[a][1]).  
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In conclusion, the Second Amendment does not guarantee a collective right of the States 

to have armed military forces.  It is an individual right of each citizen to possess arms, 

and its intended purpose is to prevent tyranny by insuring that the people have the means 

to resist. 


