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Dear Attorney Zick: 

Pursuant to G.L. c. 149, § 44H, the Attorney General's Office undertook an 
investigation to determine whether the Gloucester Community Arts Charter School 
("GCACS") violated G.L. c. 149, §§ 44A-44M, the public construction bid law, and G.L. 
c. 7, § 38A'/2-380, the designer selection law, by entering into a lease agreement with the 
Cape Ann Medical Office Building, LLC ("Cape Ann") and undertaking construction for 
a school facility located at 2 Blackburn Drive in Gloucester. 

As a result of our investigation, this Office has determined that the GCACS has 
violated G.L. c. 149, §§ 44A-44M and G.L. c. 7, § 38A'/2-380. A description of our 
findings and an analysis ofthe applicability ofthe laws to this project follow. 

Relevant Facts 

At all relevant times, the GCACS has been operating as a public charter school in 
the Commonwealth pursuant to G.L. c 71, § 89. As such, the GCACS is a public agency 
for purposes of the competitive bidding laws and designer selection law. 

On March 1, 2010, GCACS entered into a lease with Cape Ann for a 21,290 
square foot school facility situated on approximately three acres of land (the "Lease"). 
The Lease term, beginning on or about August 15, 2010 is for 15 years with two 
extension options of five years each, exercisable at GCACS's discretion, for a total of 25 
years. 

Pursuant to the Lease, Cape Ann agreed to undertake certain improvements (the 
"Project") at its own expense including: (i) renovating the interior ofthe building in order 
to make "classrooms, labs, administration and academic spaces"; (ii) constructing an 
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"outdoor playground, play area, parking areas and other site improvements"; (iii) 
constructing an addition that will serve as a multi-purpose room that can be used as a 
gymnasium/cafeteria; and (iv) constructing an additional two classrooms. The Lease 
provides that the renovations ofthe interior building and the outdoor improvements 
should be completed by August 15, 2010. The Lease provides that the multi-purpose 
room needs to be completed by October 31, 2010 and the two additional classrooms by 
August 1,2012. 

The Lease describes the layout, the specifications and the schedule ofthe Project 
and provides that Digiorgio and Messina Construction Company, Inc. ("Digiorgio and 
Messina") shall serve as the general contractor for the Project and Peterman Architects, 
Inc. ("Peterman") shall serve as the architect. Upon information and belief, Digiorgio 
and Messina is owned by the brother-in-law ofthe owner of Cape Ann. Pursuant to the 
Lease, Peterman shall prepare the plans for the Project, which shall be approved by Cape 
Ann and the GCACS. Similarly, the Lease provides that the representatives of Digiorgio 
and Messina, Peterman, Cape Ann and the GCACS shall meet at least bi-weekly to 
discuss the progress of the Project. . " 

The design ofthe Project was not procured pursuant to G.L. c. 7, § 38AV2-380. 
Likewise, the construction contracts were not procured pursuant to G.L. c. 149, §§ 44A-
44M. 

Work on the Project began in approximately late June or early July 2010. As of 
this date, all sub-trade contract work has been awarded to various subcontracting entities 
and no further contracts are expected to be awarded for the construction ofthe interior 
building, outdoor improvements and the multi-purpose room. 

Cape Ann failed to complete the renovations ofthe interior building by August 
15. Because the Lease makes Cape Ann responsible for costs to acquire temporary space 
to operate a school in the event that construction is not completed on time. Cape Ann is 
constructing four temporary modular classrooms at the Blackburn Drive property for the 
GCACS's use until the construction ofthe interior facility is completed. The modular 
construction law, G.L. c. 149, § 44E(4), was not followed for this procurement. 

Analysis 

Massachusetts courts have found that the purposes ofthe public construction bid 
laws are to obtain the lowest cost that fair competition can achieve to protect and 
preserve taxpayer's dollars; protect the integrity ofthe bidding process; prevent 
favoritism; and maintain a level playing field for all bidders. See Interstate Engineering 
V. Fitchburg, 367 Mass. 751, 757-58 (1975). After investigation ofthe bidding practices 
related to the Lease, we have determined that the GCACS, a public charter school, 
entered into the Lease that included design and substantial construction without adhering 
to the competitive bid laws and the designer selection law that govern such procurement. 
The finding that GCACS has violated the competitive bidding laws and the designer 
selection law is guided by the recent Supreme Judicial Court's decision in Brasi 
Development Corp. v. Attorney General, 456 Mass. 684 (2010). 



In Brasi, the Court held that the competitive bidding laws apply to the 
construction "of any building by a public agency," see G.L. c. 149, §44A(2)(D), and that 
lease agreements that are clearly intended to create buildings for long-term use by public 
agencies may be "construction by a public agency" for purposes ofthe competitive 
bidding laws. Id. The Court applied a "totality ofthe circumstances" test to determine 
whether "build to lease" agreements are subject to the competitive bidding laws. Brasi, 
supra at 697-98. In particular, the Court stated that factors that may be helpful, but not 
dispositive, in determining whether a project is subject to the competitive bidding laws 
include: the extent of control retained by the agency during development and 
construction; the length ofthe proposed lease, including any proposed extensions; 
whether the source of money is public funds; whether payments made under the 
agreement essentially cover the costs of construction; whether the agency retains an 
option to purchase for a nominal sum at the end of the lease period; whether the agency 
initially owned the land and then sold or leased it to the private party, or whether the 
agency had the building constructed and then leased the newly constructed building; and 
whether the building is of a specialized nature that would render it unsuitable for another 
commercial purpose without significant renovations. Id. 

Here, applying the Brasi factors to the Project, it is apparent that the Lease is 
subject to the public bidding laws. First, as part ofthe Lease, the GCACS has substantial 
control over the construction ofthe Project. GCACS played a role in choosing the 
contractor and the architect because the Lease provides that Digiorgio and Messina would 
serve as the contractor for the Project and Peterman would serve as architect. Likewise, 
the Lease provides for the plans and specifications ofthe construction, and gives GCACS 
control over the construction because it has input on the final plans and can attend 
frequent construction meetings. 

Second, the length ofthe lease is for an extended period of time, up to 25 years if 
the extension options are exercised by GCACS at its discretion. Third, the source ofthe 
money to pay for the construction is public taxpayer funds, which will be used to pay the 
landlord back in the form of lease payments over this extended period of time. 

The fact that GCACS procured design services for the school is a further 
indication that the competitive bidding laws apply to this project. In Andrews v. City o/ 
SpringAield, 457 Mass. 1102 (2010), the Court found that the City of Springfield sought 
to direct construction far more than is customary for a commercial tenant by soliciting 
design and construction documents for the City's review, and concluded that the 
procurement was subject to G.L. c. 149. 

The construction is therefore "by a public agency" and subject to the competitive 
bidding laws and the designer selection law. G.L. c. 7, § 38K governs the procurement of 
design services by any agency. It requires public notice and a "qualifications based" 
selection procedure. Neither requirement was followed by GCACS. 

Additionally, the GCACS should have followed G.L. c. 149, § 44(E)(4) in 
procuring the modular classrooms. That statute applies to any public agency that procures 
modular buildings and requires a Request for Proposals process. As noted above, GCACS 



is a public agency and therefore subject to G.L. c. 149, § 44(E)(4). The acquisition ofthe 
modulars here are subject to c. 149 because they require construction and site preparation 
to install. Likewise, the modulars are being brought in to address a deficiency in the 
performance ofthe leasing agreement, which is subject to G.L. c. 149. 

For the foregoing reasons, we find that the GCACS has violated the designer 
selection statute, G.L. c. 7, § 38A'/2-380, as well as G.L. c. 149, §§ 44A-44M. We 
request that the GCACS immediately come into compliance with these laws and submit a 
compliance plan to this Office on or before September 24, 2010. 

Sincerely, 

JedM. Nosal 
Assistant Attorney General 
Chief Business and Labor Bureau 

cc: Inspector General Greg Sullivan 


