
STATE OF MICHIGAN 
 

[   ]th DISTRICT [CIRCUIT] COURT FOR THE COUNTY OF [County Name] 
 

 
Honorable: ___________________ 

 
Case no: _____________                                    

 
 

People of the [Insert jurisdiction] 
 
v 
 
[Defendant’s name], Defendant 
 
 
 
 
 
 
 
 

DEFENDANT’S ASSERTION OF 
MICHIGAN MEDICAL MARIHUANA ACT 

MEDICAL PURPOSE AFFIRMATIVE DEFENSE 
 AND 

MOTION TO DISMISS 
 
 

Now comes Defendant , by and through attorney [ Name of Attorney]and hereby 
asserts medical purpose as a statutory  affirmative defense to this prosecution, 
pursuant to the Michigan Medical Marihuana Act, initiative legislation approved 
by a majority of electors at an election held November 4, 2008, and certified on 
November ____, 2008, (effective date November [10 days after certification], 
2008) and moves this honorable court to dismiss the charges, with prejudice,  
and states in support of this motion: 
 

1. That on [date], Defendant was charged with a violation of [name of 
charge and specific Michigan statute that defendant is charged under 
for each count against defendant]. 

2. That the defendant is alleged to have [choose applicable terms: 
acquired, possessed, cultivated, manufactured, used, delivery, 
transferred, or transported] [state amount] of marihuana [or, in the 
alternative: paraphernalia for the use of marijuana].  

Prepared by: 
__________________, Attorney at Law  P-_______ 
Attorney for Defendant 
Xxxxxxxxxxxxxxxxxxxxxxxxxxxxx 
xxxxxxxxxxxxxxxxxxxxxxxxxxxxxx 



3. That according to Michigan Medical Marihuana Act, MCL [333.____ ]8(b), “A 
person may assert the medical purpose for using marihuana in a motion 
to dismiss, and the charges shall be dismissed following an evidentiary 
hearing where the person shows the elements listed in subsection 8(a).” 

4.  That according to Michigan Medical Marihuana Act MCL [333.____]8(a), 
“Except as provided in section 7, a patient and a patient's primary 
caregiver, if any, may assert the medical purpose for using marihuana as a 
defense to any prosecution involving marihuana, and this defense shall be 
presumed valid where the evidence shows that: 
(1) A physician has stated that, in the physician's professional opinion, 

after having completed a full assessment of the patient's medical 
history and current medical condition made in the course of a bona 
fide physician-patient relationship, the patient is likely to receive 
therapeutic or palliative benefit from the medical use of marihuana to 
treat or alleviate the patient's serious or debilitating medical condition 
or symptoms of the patient's serious or debilitating medical condition;  

(2) The patient and the patient's primary caregiver, if any, were collectively 
in possession of a quantity of marihuana that was not more than was 
reasonably necessary to ensure the uninterrupted availability of 
marihuana for the purpose of treating or alleviating the patient's 
serious or debilitating medical condition or symptoms of the patient's 
serious or debilitating medical condition; and 

(3) The patient and the patient's primary caregiver, if any, were engaged in 
the acquisition, possession, cultivation, manufacture, use, delivery, 
transfer, or transportation of marihuana or paraphernalia relating to 
the use of marihuana to treat or alleviate the patient's serious or 
debilitating medical condition or symptoms of the patient's serious or 
debilitating medical condition.  

5. That defendant affirmatively states that in fact defendant is a patient, who 
suffers from a serious or debilitating medical condition, or its symptoms. 
[or, in the alternative: That in fact defendant is a primary caregiver for 
a patient who suffers from a serious or debilitating medical 
condition, or its symptoms.] This allegation is supported by the fact that 
patient suffer from [add sufficient detail to establish element of 
defense]. 

6. That in fact a physician has made a statement that, in the physician's 
professional opinion, the patient is likely to receive therapeutic or 
palliative benefit from the medical use of marihuana to treat or alleviate 
the patient's serious or debilitating medical condition or symptoms of the 
patient's serious or debilitating medical condition.  

7. The statement was made by patient’s doctor [Insert name and address], 
in the course of a bona fide physician-patient relationship on or about 
[Insert date].).  Patient has treated with the doctor for approximately 
[insert period of time]. (see patient’s affidavit attached hereto as exhibit 
A 



8.  Before the statement was made the doctor had completed a full 
assessment of the patient's medical history and current medical condition. 
Patient met with the doctor in person, and patient observed and 
participated as the doctor completed a full assessment of patient’s 
medical history and of patient’s medical condition. (see patient’s affidavit 
attached hereto as exhibit A). 

9. The statement was made was made to patient orally, in person[in add, if 
appropriate and was also reflected in writing, a copy being attached 
hereto patient’s affidavit as patient’s medical record, attached as 
exhibit A], and was to the effect that the patient would be likely to 
receive therapeutic or palliative benefit from the medical use of marihuana 
to treat or alleviate the patient's serious or debilitating medical condition 
or symptoms of the patient's serious or debilitating medical condition. The 
doctor specifically said that with the patient’s serious or debilitating 
condition, which is known as [Insert detailed description of the 
patient's serious or debilitating medical condition or the symptoms 
of the patient's serious or debilitating medical condition] that the 
patient is likely to receive therapeutic or palliative benefit from the 
medical use of marihuana to treat or alleviate the condition or its 
symptoms. (see patient’s affidavit attached hereto as exhibit A).  

10. That the fact that the doctor made the “statement” satisfies the 
requirement of the Act, and its existence and content is offered by the 
sworn testimony of the patient (see patient’s affidavit attached hereto as 
exhibit A). Therefore, as the statement, and any record thereof, is not 
offered to prove the truth or falsity of the matter asserted therein, it is not 
hearsay. 

11. [Further, to the extent that patient’s proof of the doctor’s statement 
or completion of the assessment is offered into evidence as a written 
medical record, to prove the truth or falsity of  any matter asserted 
therein, it is offered by way patient’s affidavit of sworn testimony 
regarding the authenticity and veracity of statement, pursuant to 
MRE 803(4), and is a business record and is also admissible pursuant 
to MRE 803(6),  and  is a true copy authenticated by certification made 
pursuant to MRE 902(11)  

12. That defendant affirmatively states that in fact said Physician was an 
individual licensed as a physician under Part 170 of the public health code, 
1978 PA 368, MCL 333.17001 to 333.17084, or an osteopathic physician 
under Part 175 of the public health code, 1978 PA 368, MCL 333.17501 to 
333.17556.  
[ you should begin the process of obtaining your physician’s credentials 
on line here, but be mindful that evidentiary requirements for admission 
of this evidence: 
http://www.dleg.state.mi.us/free/default.asp?profession=medical ] 

13. Such statement by the physician must be afforded ultimate deference in 
this regard, as physicians are made the ultimate gatekeepers for access to 



marijuana according to the Act, and further should be considered reliable 
based on the expertise established by the state licensure and the fact that 
a professional licensing board could sanction a physician for failing to 
properly evaluate a patient's medical condition or otherwise violating the 
standard of care for evaluating medical conditions. 

14. That defendant affirmatively states that in fact the alleged conduct giving 
rise to this prosecution was related to the use of marihuana to treat or 
alleviate the patient's serious or debilitating medical condition or 
symptoms of the patient's serious or debilitating medical condition. 
Specifically, [add sufficient detail to establish element of defense]. 

15. That in fact the defendant affirmatively states that such amount was not 
more than was reasonably necessary to ensure the uninterrupted 
availability of marihuana for the purpose of treating or alleviating the 
patient's serious or debilitating medical condition or symptoms of the 
patient's serious or debilitating medical condition. Patient’s condition is 
such that at least [amount] is reasonably needed for use each [time 
period] and, therefore, patient reasonably needs to  have [amount] on 
hand at all times, and available in cured useable form, to [treat or 
alleviate] the patient's [Insert serious or debilitating medical 
condition or symptoms of the patient's serious or debilitating 
medical condition], and further, under the circumstances, patient 
reasonably needs to have on hand at least [insert amount] because of 
the scarcity and uncertainty of future availability, and the occasional need 
to use more than the expected amount for medical relief, and the 
progressive nature of patients medical condition and its symptoms.  

16. That with respect to the conduct that gives rise to the instant prosecution, 
defendant affirmatively states that defendants conduct did not involve 
possessing or engaging in the use of marijuana under any of the 
disqualifying circumstances established by Michigan Medical Marihuana 
Act, MCL[333.___]7, which disallow a qualified user or primary care giver to 
do any of the following: 
(A) Undertake any task under the influence of marihuana, when doing so 
would    constitute negligence or professional malpractice. 
(B) Possess marihuana, or otherwise engage in the medical use of 
marihuana in a school bus; on the grounds of any preschool or primary or 
secondary school; or in any correctional facility. 
(C) Smoke marihuana on any form of public transportation; or in any 
public place.  
(D) Operate, navigate, or be in actual physical control of any motor 
vehicle, aircraft, or motorboat while under the influence of marihuana. 
(E) Use marihuana if that person does not have a serious or debilitating 
medical condition. 

 
This motion is based on the affidavits, records, and files of this case. 
 



Wherefore Defendant prays this honorable court determine that, an at 
evidentiary hearing, the defendant has shown the necessary elements of the 
Michigan Medical Marijuana affirmative defense, established by Section 8 (a) of 
the Michigan Medical Marihuana Act, and that the prosecutor has produced 
evidence at such hearing to rebut the statutory presumption of validity of the 
affirmative defense presented, and further, as the Michigan Medical Marihuana 
Act specifically mandates dismissal of the charges where the defendant has 
shown the necessary elements, defendant respectfully requests the court to enter 
an order dismissing this action with prejudice, and discharging Defendant. 
 

Dated: __________________________  /s/______________________________ 
[Typed name of attorney] 
Attorney for Defendant 
 
 

 

 

 

 
 

  



NOTES 

 

Other Michigan Medical Marihuana Act sections you may need to cite. 

4(h)Any marihuana, marihuana paraphernalia, or licit property that is possessed, 
owned, or used in connection with the medical use of marihuana, as allowed 
under this act, or acts incidental to such use, shall not be seized or forfeited. 

4(i) A person shall not be subject to arrest, prosecution, or penalty in any manner, 
or denied any right or privilege, including but not limited to civil penalty or 
disciplinary action by a business or occupational or professional licensing board 
or bureau, solely for being in the presence or vicinity of the medical use of 
marihuana in accordance with this act, or for assisting a registered qualifying 
patient with using or administering marihuana. 

8(c) If a patient or a patient's primary caregiver demonstrates the patient's 
medical purpose for using marihuana pursuant to this section, the patient and 
the patient's primary caregiver shall not be subject to the following for the 
patient's medical use of marihuana: (1) disciplinary action by a business or 
occupational or professional licensing board or bureau; or (2) forfeiture of any 
interest in or right to property. 

3. Definitions. As used in this act: 

(a) "Debilitating medical condition" means 1 or more of the following: 

 (1) Cancer, glaucoma, positive status for human immunodeficiency virus, 
acquired immune  deficiency syndrome, hepatitis C, amyotrophic lateral 
sclerosis, Crohn's disease, agitation of  Alzheimer's disease, nail patella, or the 
treatment of these conditions. 

 (2) A chronic or debilitating disease or medical condition or its treatment 
that produces 1 or more  of the following: cachexia or wasting syndrome; 
severe and chronic pain; severe nausea; seizures,  including but not limited 
to those characteristic of epilepsy; or severe and persistent muscle  spasms, 
including but not limited to those characteristic of multiple sclerosis. 

 (3) Any other medical condition or its treatment approved by the 
department, as provided for in  section 5(a). 

(e)"Medical use" means the acquisition, possession, cultivation, manufacture, use, 
internal possession, delivery, transfer, or transportation of marihuana or 
paraphernalia relating to the administration of marihuana to treat or alleviate a 



registered qualifying patient's debilitating medical condition or symptoms 
associated with the debilitating medical condition. 

 

Evidence Rules for admission of Medical Records and other facts: 

That the fact and circumstances of the physician's professional opinion are 
admissible based on the patient’s medical records,  or patient’s affidavit or 
testimony regarding by virtue of two alternative grounds established by MRE 803, 
which states that “The following are not excluded by the hearsay rule, even 
though the declaring is available as a witness:  

(4) Statements made for purposes of medical treatment or medical diagnosis in 
connection with treatment. Statements made for purposes of medical treatment 
or medical diagnosis in connection with treatment and describing medical 
history, or past or present symptoms, pain, or sensations, or the inception or 
general character of the cause or external source thereof insofar as reasonably 
necessary to such diagnosis and treatment;  

6) Records of regularly conducted activity. A memorandum, report, record, or 
data compilation, in any form, of acts, transactions, occurrences, events, 
conditions, opinions, or diagnoses made at or near the time by, or from 
information transmitted by, a person with knowledge, if kept in the course of a 
regularly conducted business activity, and if it was the regular practice of that 
business activity to make the memorandum, report, record, or data compilation, 
all as shown by the testimony of the custodian or other qualified witness, or by 
certification that complies with a rule promulgated by the supreme court or a 
statute permitting certification, unless the source of information or the method 
or circumstances of preparation indicate lack of trustworthiness. The term 
“business” as used in this paragraph includes business, institution, association, 
profession, occupation, and calling of every kind, whether or not conducted for 
profit. 

 

 

Self-Authentication MRE 902 

Extrinsic evidence of authenticity as a condition precedent to admissibility is 
not required with respect to the following: 

(1) Domestic public documents under seal. A document bearing a seal 
purporting to be that of the United States, or of any state, district, 
commonwealth, territory, or insular possession thereof, or the Panama Canal 



Zone, or the Trust Territory of the Pacific Islands, or of a political subdivision, 
department, officer, or agency thereof, and a signature purporting to be an 
attestation or execution. 

 
(2) Domestic public documents not under seal. A document purporting to bear 
the signature in the official capacity of an officer or employee of any entity 
included in paragraph (1) hereof, having no seal, if a public officer having a seal 
and having official duties in the district or political subdivision of the officer or 
employee certifies under seal that the signer has the official capacity and that 
the signature is genuine. 

 
(3) Foreign public documents. A document purporting to be executed or 
attested in an official capacity by a person authorized by the laws of a foreign 
country to make the execution or attestation, and accompanied by a final 
certification as to the genuineness of the signature and official position (A) of 
the executing or attesting person, or (B) of any foreign official whose certificate 
of genuineness of signature and official position relates to the execution or 
attestation or is in a chain of certificates of genuineness of signature and official 
position relating to the execution or attestation. A final certification may be 
made by a secretary of embassy or legation, consul general, consul, vice consul, 
or consular agent of the United States, or a diplomatic or consular official of the 
foreign country assigned or accredited to the United States. If reasonable 
opportunity has been given to all parties to investigate the authenticity and 
accuracy of official documents, the court may, for good cause shown, order that 
they be treated as presumptively authentic without final certification or permit 
them to be evidenced by an attested summary with or without final 
certification. 

 
(4) Certified copies of public records. A copy of an official record or report or 
entry therein, or of a document authorized by law to be recorded or filed and 
actually recorded or filed in a public office, including data compilations in any 
form, certified as correct by the custodian or other person authorized to make 
the certification, by certificate complying with paragraph (1), (2), or (3) or 
complying with any law of the United States or of this state. 

(5) Official publications. Books, pamphlets, or other publications purporting to 
be issued by public authority.  

(6) Newspapers and periodicals. Printed materials purporting to be newspapers 
or periodicals. 



(7) Trade inscriptions and the like. Inscriptions, signs, tags, or labels purporting 
to have been affixed in the course of business and indicating ownership, 
control, or origin. 

(8) Acknowledged documents. Documents accompanied by a certificate of 
acknowledgment executed in the manner provided by law by a notary public or 
other officer authorized by law to take acknowledgments. 

(9) Commercial paper and related documents. Commercial paper, signatures 
thereon, and documents relating thereto to the extent provided by general 
commercial law. 

(10) Presumptions created by law. Any signature, document, or other matter 
declared by any law of the United States or of this state to be presumptively or 
prima facie genuine or authentic. 

(11) Certified records of regularly conducted activity. The original or a duplicate 
of a record, whether domestic or foreign, of regularly conducted business 
activity that would be admissible under rule 803(6), if accompanied by a written 
declaration under oath by its custodian or other qualified person certifying 
that— 

(A) The record was made at or near the time of the occurrence of the matters 
set forth by, or from information transmitted by, a person with knowledge of 
those matters; 
(B) The record was kept in the course of the regularly conducted business 
activity; and 
(C) It was the regular practice of the business activity to make the record. 
 
A party intending to offer a record into evidence under this paragraph must 
provide written notice of that intention to all adverse parties, and must make 
the record and declaration available for inspection sufficiently in advance of 
their offer into evidence to provide an adverse party with a fair opportunity to 
challenge them. 

Stedman's Concise Medical Dictionary for health professionals v2 4th edition 

patient - one who is suffering from disease, injury, abnormal state, or mental 
disorder.  
 
relationship - the state of being related, associated, or connected. 
 
symptom - any morbid phenomenon or departure from the normal in structure, 
function, or sensation, experienced by the patient and indicative of disease. See 



Also: phenomenon (1), reflex (1), syndrome, sign (1). 
 
relieve - to free wholly or partly from pain or discomfort, either physical or 
mental. 
 
chronic – 1. referring to a health-related state, lasting a long time. 2. referring to 
exposure, prolonged or long-term, sometimes meaning also low-intensity. 3. 
the U.S. National Center for Health Statistics defines a chronic condition as one 
of three months' duration or longer. 
 
pain - 1. an unpleasant sensation associated with actual or potential tissue 
damage, and mediated by specific nerve fibers to the brain where its conscious 
appreciation may be modified by various factors. 2. term used to denote a 
painful uterine contraction occurring in childbirth. 

 
 

 

 


