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memorandum

Attorney Client Privileged

To

Twin Pines Cooperative Foundation

From

Karen Tiedemann

RE

Whether DACHA can dissolve and distribute its assets (units) to its members.

I. Introduction:  

The Davis Area Cooperative Housing Associations, Inc. ("DACHA" or the 
"Corporation") is investigating whether the Corporation may be dissolved and have the 
assets (or units) transferred to the members as fee interests.

II. Question Presented

Can DACHA be dissolved and prior to the dissolution have an arrangement 
whereby the property of DACHA will be distributed to a nonprofit corporation who will 
in turn sell each of the individual homes to the former DACHA member residing in the 
home prior to the dissolution.  

III. Brief Answer

No.  State law prohibits the transfer of assets of a nonprofit public benefit 
corporation to individuals and state law creating limited equity cooperatives requires 
that the assets of a limited equity cooperative be transferred for use for a public or 
charitable purpose.  Additionally, the Bylaws of DACHA prohibit any member of 
DACHA from obtaining any private benefit or inurement from the Corporation. 

IV. Discussion

DACHA is organized pursuant to Section 33007.5 of the California Health and 
Safety Code as a limited equity cooperative.  

Section 33007.5 (a) of the California Health and Safety Code requires limited 
equity housing cooperatives to be organized for a public purpose, either as a nonprofit 
corporation or by having the real property on which it is built revert to public or
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charitable ownership.    Section (b) mandates that the articles of incorporation or bylaws 
of a limited equity cooperative establish the "transfer value" of the stock or membership 
interests to be the original amount paid for the membership or shares by the first
occupant, plus the value of any improvement installed at the expense of the member, 
plus accumulated interest not to exceed 10% per annum.

Section 33007.5 (d) of the California Health and Safety Code requires that upon 
dissolution of a limited equity cooperative, the corporate equity is required "…to be 
paid out, or title to the property transferred, subject to outstanding encumbrances and 
liens, for the transfer value of membership interests or shares, for use for a public or 
charitable purpose."  Subsection (d) defines "corporate equity" as "the excess of the 
current fair market value of the corporation's real property over the sum of the current 
transfer values of all shares or membership interests, reduced by the principal balance of 
outstanding encumbrances upon the corporate real property as a whole."

Pursuant to the Health and Safety Code, DACHA's Articles of Incorporation (the 
"Articles") establish DACHA as a nonprofit public benefit corporation and irrevocably 
dedicate the "property of the Corporation …to charitable purposes" specifying that "no 
part of the net income or assets of the corporation shall ever inure to the benefit of 
any…member of the Corporation or to the benefit of any private individual."1

The Articles further specify that "[u]pon the winding up and dissolution of the 
Corporation … the remaining assets shall be distributed for the sole purpose of 
providing permanently affordable nonprofit cooperative housing in Davis, California to 
Twin Pines Cooperative Foundation ("TPCF") … or with the agreement of TPCF, or if 
TPCF no longer exists, to another nonprofit fund, foundation, or corporation that is 
organized and operated exclusively for charitable purposes, and which has established 
and maintained its tax-exempt status under Section 501(c)(3) of the Internal Revenue 
Code…".

Pursuant to DACHA's Articles, which are based on state law, if DACHA were 
to dissolve, the assets of the Corporation would either have to go to TPCF or, with the 
consent of TPCF, to another non-profit, 501(c) (3) organization. The assets cannot be 
distributed to the members since Corporations Code Section 5410 provides that there 
can be no distributions in public benefit corporation except as allowed under Health and 
Safety Code Section 33007.5. Health and Safety Code Section 33007.5 provides that 
members are only allowed to receive a distribution of "transfer value" at such time as 
the members ceases to be a permanent member of the corporation. 

Subject to TPCF's agreement, the assets of DACHA, upon dissolution and after 
payment to the members of their transfer value, could be transferred to another 
501(c)(3) entity whose charitable purpose is to provide housing opportunities to low 

  
1 Articles § IV. (a)
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income households in order for that entity to operate the housing as affordable housing 
available to low income households.  The Board of Directors would have to agree that 
this meets the charitable purpose requirements of the Articles and State law.

However, sale of the units to the existing members of the corporation for 
anything less than full fair market value would violate the Corporations Code and be 
considered an illegal distribution. Such a sale would also violate the provisions of the 
Articles that prohibit any part of the net income or assets of the corporation ever to 
inure to the benefit of any member or any private individual.  

Based on our conversation it is my understanding that one proposed plan for 
dissolution would be for DACHA to transfer the corporate equity (i.e. the homes) to a 
501(c)(3) corporation, which would then sell the homes to existing members at a 
reduced purchase price and subject to resale restrictions that would ensure some level of 
continuing affordability on the homes.   Such a plan would most likely violate the 
provisions of the Articles of Incorporation and the provisions of the Corporations Code 
that prohibits distributions.  If the members were to be assured that they would be able 
to buy the homes from the 501(c)(3) corporation receiving the corporate equity, this 
would be considered a private inurement for the benefit of the members since they 
would have an opportunity to convert their cooperative membership interest into a fee 
simple interest with different, and most likely more favorable, restrictions. Additionally, 
unless the homes, once sold to the members were restricted so that the maximum 
amount that the members could ever receive upon sale of the home was equal to the 
transfer value as defined in the Bylaws, the sale of the homes to the members would be 
a distribution to the members, prohibited under the Corporations Code. 

If the intent of dissolving DACHA is to allow the members to obtain the equity 
value of their units or a greater amount of equity then currently allowed pursuant to the 
transfer value formula, such purpose is likely not obtainable.  Additionally, if the 
purpose is to allow the members to own their units in fee simple, such a purpose is also 
not likely to be obtainable without violating the provisions of the DACHA Articles of 
Incorporation and the prohibition on distributions in public benefit corporations.  Even 
if the corporate equity was transferred to a nonprofit corporation whose purpose is to 
provide affordable housing, the eventual rental or sale of the individual units could not 
be structured to ensure that the existing members of DACHA receive the units or such a 
structure would be considered private inurement to the members of DACHA.  


