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(36 CFR 1.2; 36 CFR 2.15)

Dear Mr. O’Neill and Ms. DiLuigi:

The purpose of this letter is twofold: first, to demonstrate that past, present, and future

ticketing and prosecution of individuals on the tidelands at Crissy Field, Ocean Beach, and Fort

Funston by the GGNRA under the federal “on-leash” regulation (36 CFR 2.15(a)(2)) is

unjustified, illegal, and violates of the rights of Californians to recreational activities on the

tidelands;  and second, to demand that the GGNRA, through the Park Police and Rangers,

immediately cease and desist in such action.  While I write solely on my own behalf, I am

confident that my views are shared by a substantial number of other dog owners.  

I.  BACKGROUND

Some background on my recent experience with the Park Police at Crissy Field (and the

experiences of others not only at Crissy Field but at Fort Funston and at Ocean Beach) may be

helpful to understanding the present severity of the illegal and abusive enforcement of the federal

on-leash regulation, 36 Code of Federal Regulation (“CFR”) Section 2.15(a)(2).
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1/ I am not attempting to carve out any special exemption to the on-leash law for
Newfoundlands.

On January 25, 2004, at approximately 1:00 p.m., I was issued a citation pursuant to 36

CFR Section 2.15, subdivision (a)(2) [the”Regulation”], for allegedly “[f]ailing to ... restrain on a

leash ... a pet ....”  The pet is a 3 year-old Newfoundland dog (“Jack”).  Newfoundlands have, for

centuries, been used as water rescue dogs, both privately and by agencies of the federal

government and the governments of many other countries.  When I was approached by the two

officers who issued the citation, I was told (by officer Beckert) that I was required to restrain Jack

on a leash, who, at the time, was swimming in the water adjoining the middle section of the

beach at Crissy Field, practicing for water rescue certification training conducted by the

Newfoundland Club of Northern California.  Completion of the course would allow Jack to be

certified as a “WRD” (Water Rescue Dog) and be at the disposal of the Coast Guard and the

Navy for disasters at sea.1

Only after I attempted to explain to the officers why Jack was in the water and why 36

CFR Section 2.15(a)(2) was not applicable under the circumstance, did the male officer (Beckert) 

issue the citation.  Prior to approaching me, the officers requested another owner of a dog off-

leash to comply with the Regulation; when the other owner did so, the officers did not issue a

citation as they did to me.  Significantly, at the time I was cited, I was standing on the wet portion

of the center section of the beach at Crissy Field (approximately five feet from the water), and

Jack was retrieving a large piece of wood in the water.

The fundamental reason that the GGNRA lacks jurisdiction to issue citations on the

tidelands at Crissy Field is because the land is owned by the State of California, not the federal

government; the Regulation, by its own controlling provisions, applies to “federally owned

lands.”  Specifically, the Regulation at-issue (36 CFR Sec. 2.15(a)(2)) applies within “[t]he

boundaries of federally owned lands and waters administered by the National Park Service.” 

(36 CFR 1.2, subd. (a)(1), emphasis added.)  Indeed, the Regulations contained in Part 2 of

Chapter 1 of Title 36 (including Section 2.15) “do not apply on non-federally owned lands and

waters . . ..”  (36 CFR 1.2(b).)  The wet portion of the beach on which I was standing, and the

water in which Jack was swimming, at the time I was cited, are not “federally owned lands.”  To
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2/ The male officer (Beckert) stated the position of the Park Service to be that it also has
jurisdiction over the first 300 feet (not yards) of water, and that I would be in violation of the
Regulation even if swimming with Jack within such boundary unless Jack were on-leash.

3/ It is my understanding (from witnesses) that at approximately 10:30 a.m. on April 28,
2004, Beckert grabbed, handcuffed and arrested a 60 year-old man on the beach at Crissy Field
after the man had actually leashed his dog.  This is to say nothing about the 74 year-old man who
was arrested last year by officers in their “enforcement” of the leash law at Crissy Field.

the contrary, California Civil Code Section 670 makes clear that such land and water is “owned”

by the State of California.  While the federal Regulation likely applies to the vast majority of the

lands within the Presidio, it does not, by its own terms, under decisions of the United States

Supreme Court, and under California law, apply to the wet portion of the beach (and that portion

up to the mean high water mark) on which I was standing and the water in which Jack was

swimming.2   The citation, and the charge stemming therefrom, remain pending against me.  The

citation (and those issued to many others similarly situated) was issued in excess of federal

jurisdiction; yet the GGNRA continues, increasingly,  to threaten, ticket, arrest, and prosecute

persons with dogs off-leash on State-owned tidelands such as those at Crissy Field.  

In addition, the Park Police are conducting themselves in an ever-increasingly extreme

and outrageous manner.  We have documentation that the Park Police recently have also engaged

in the following activities: (1) declaring (at Fort Funston) that they are “at war” with dog-owners

and walkers; and (2) threatening to arrest, handcuff, and jail persons (at Crissy Field) who refuse

to comply with Park Police orders to leash their dogs3; and (3) stating to dog walkers that the

beach at Crissy Field “is our land.”  All of this is occurring at a time when (1) the Department of

Interior (“DOI”), the GGNRA, and the Park Police are aware that the federal government has no

legitimate claim to ownership of the tidelands at Crissy Field; and (2) there are ongoing

discussions between the GGNRA and park users to attempt to reach a consensus on a new pet-

management policy, which is being undermined by the cavalier attitude of the Park Police.     

II.   CALIFORNIA’S OWNERSHIP OF ITS TIDELANDS

All public lands belonging to the Mexican government became public lands of the United

States upon the signing of the Treaty of Guadalupe Hidalgo on February 2, 1848.  ([Former]

Article VIII, 3 West’s California Constitution, pp. 727, et seq. (1954); see, City of Los Angeles v.
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Venice Peninsula Properties, 31 Cal.3d 288, 294 (1982), disapproved on another ground, Summa

Corp. v. California ex rel. State Land Comm., 466 U.S. 198 (1984).)  In 1851, the federal

government passed “An Act To Ascertain and Settle the Private Claims in the State of

California.”  “Under the Act of 1851, all land in California, including tidelands, which had

belonged to Mexico and was not patented to private parties, became the property of the United

States.”  (9 Stat. 631, Sec. 13, p. 633; see, City of Los Angeles v. Venice Peninsula Properties,

supra, 31 Cal.3d at 294, 296.)  “The federal government held the interest in tidelands in trust for

the future state, and when California was admitted to the Union [in 1850], it succeeded to the

rights of the United States as an incident of sovereignty.”  (City of Los Angeles v. Venice

Peninsula Properties, supra, 31 Cal.3d at 296, citing City of Berkeley v. Superior Court, 26

Cal.3d 515, 521 (1980).)  The federal government “retained an interest in the tidelands,” but not

in a proprietary capacity,  and “this interest was acquired by California upon its admission to

statehood.”  (City of Los Angeles v. Venice Peninsula Properties, supra, 31 Cal.3d at 300, 302.) 

As aptly stated by the court in People v. Hecker, 179 Cal.App.2d 823 (1960): 

the State [of California] has owned its tidelands since its admission
to the Union . . ..It has been established by a long line of authority
that “the soils under tidewaters within the original States were
reserved to them respectively, and the States since admitted to the
Union have the same sovereignty and jurisdiction in relation to
such lands within their borders as the original States possessed, and
that a State upon admission acquires absolute title in and dominion
over all soils under navigable waters, including tidelands ..... This
doctrine applies to tidelands in California [and] if the land in
question was tideland, the title passed to California at the time of
her admission to the Union in 1850.  That the Federal Government
had no power to convey tidelands which had thus vested in a State,
was early determined.” 

(People v. Hecker, supra, 179 Cal.App.2d at 835-836, citing, Borax Consolidated, Ltd. v. City of

Los Angeles, 296 U.S. 10, 15-16, 56 S.Ct. 23 (1935); Knight v. United Land Assn., 142 U.S.

161, 12 S.Ct. 258; The Abbey Dodge v. United States, 223 U.S. 166, 32 S.Ct. 310; and Shively

v. Bowlby, 152 U.S. 1, 14 S.Ct. 548.)

In 1872, California Civil Code Section 670 was enacted, codifying California’s

ownership of all tidelands within the State.  The State’s ownership includes the tidelands at

Crissy Field, as such tidelands are quite obviously “within the State” of California; because I was
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4/ Again, however, even to the extent that only “jurisdiction” is necessary for the federal
government to enforce the on-leash regulation on California’s tidelands, the evidence supplied by
the DOI (which is discussed, infra) does not demonstrate the existence of such jurisdiction.

cited while on such tidelands and not on federally owned property (nor on property over which

the federal government has jurisdiction), and as the GGNRA continues to issue citations pursuant

to the Regulation to persons with dogs off-leash on the tidelands at Crissy Field (and at Fort

Funston and Ocean Beach), the GGNRA continues to act in excess of federal jurisdiction and

must itself be restrained.   

III. THE REGULATION ONLY APPLIES TO FEDERALLY
OWNED LANDS AND WATERS; THE STATE OWNS THE
TIDELANDS AT, AND NAVIGABLE WATERS ADJACENT
TO, CRISSY FIELD

As noted, I was cited and charged under the provisions of federal law, specifically 36

CFR Section 2.15(a)(2), which is indisputably governed by the limitations in 36 CFR Section

1.2(a)(1) and (b) that the “on-leash” Regulation only applies to “federally owned lands and

waters.”4  Jack and I were not on such land or water at the time of the citation for the simple

reason that the State of California is the owner of the land upon which I was standing and the

water in which Jack was swimming.

California Civil Code Section 670 provides:  

The State is the owner of all land below tide water, and below
ordinary high-water mark, bordering upon tide water within the
State; of all land below the water of a navigable lake or stream;
of all property lawfully appropriated by it to is own use; of all
property dedicated to the State; and of all property of which there is
no other owner.   

This provision was enacted in 1872, and rewritten in its current form by the amendment of

1873-74.  (West’s Annotated Civil Code Section 670, “Historical and Statutory Notes”.)  Indeed,

the United States Supreme Court has made clear that “[o]wnership of  tidelands is governed by

state law,” and under California law by Civil Code Section 670.  (See, Miramar Co. v. City of

Santa Barbara, 23 Cal.2d 170, 174 (1943), citing Weber v. State Harbor Commrs., 18 Wall. (85

U.S. 18) 57 [21 L.Ed. 798]; Shively v. Bowlby, 152 U.S. 1, 14 S.Ct. 548; and Borax
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5/ I am informed by two engineers who have looked into the issue that the “mean high water
mark” at Crissy Field, at this time of the year, encompasses almost the entirety of the beach, and
that statistics are kept which will prove this point.

Consolidated, Ltd. v. City of Los Angeles, 296 U.S. 10, 56 S.Ct. 23 (1935).)  “[I]n California the

state is the owner of all land below tide water.”  (Miramar Co. v. City of Santa Barbara, supra, 23

Cal.2d at 174, citing Civil Code Section 670.)  Accordingly, the State owns all tidelands below

the ordinary high water mark, meaning the portion of the beach at Crissy Field upon which the

water ebbs and flows.  This includes not simply the wet portion of the beach but all of the beach

up to the mean high water mark.  (Lechuza Villas West v. California Coastal Comm., 60

Cal.App.4th 218, 235 (1997), cert. denied,  525 U.S. 868 (1997).)  As stated by the court in

Lechuza Villas West:

Tidelands are those lands lying between the lines of mean high and
mean low tide which are covered and uncovered successively by
the ebb and flow thereof.  (Marks v. Whitney (1971) 6 Cal.3d 251,
257-258 [98 Cal.Rptr. 790, 491 P.2d 374].)  The State owns all
tidelands below the ordinary high water mark, and holds such lands
in trust for the public (Civ. Code, Sec. 670; State of Cal. Ex rel. 
State Lands Com. v. Superior Court (1995) 11 Cal.4th 50, 63 [44
Rptr.2d 399, 900 P.2d 648]), while the owners of land bordering on
tidelands take to the ordinary high water mark . . ..The high water
mark is the mark made by the fixed plane of high tide where it
touches the land; as the land along a body of water gradually builds
up or erodes, the ordinary high water mark necessarily moves, and
thus the mark or line of mean high tide, i.e., the legal boundary,
also moves.

(Lechuza Villas West v. California Coastal Comm., supra, 60 Cal.App.4th at 235, citing City of

Oakland v. Buteau, 180 Cal. 83 (1919).)  On this point, California law is in accordance with

pertinent decisions of the United States Supreme Court.  (See, Littoral Development Co. v. San

Francisco Bay Conservation and Dev. Comm., 24 Cal.App.4th 1050, 1060-1061 (1994), citing

Borax Consolidated, Ltd. v. City of Los Angeles, supra, 296 U.S. at 10, 22-23 (“‘The tideland

extends to the high water mark.  This does not mean . . . a physical mark made upon the ground

by the waters; it means the line of high water as determined by the course of tides.’”)5  Accord,

City of Berkeley v. Superior Court, supra, 26 Cal.3d at 519, fn. 1 (“The term ‘tidelands’, properly
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6/ The result is no different, as demonstrated infra, even if only “jurisdiction”, as opposed to
ownership, is required in order for 36 CFR Section 2.15(a)(2) to apply to the tidelands at Crissy
Field.

speaking, are lands between the lines of mean high tide and mean low tide.”); Marks v. Whitney,

6 Cal.3d 251, 257-258 (1971) (“Tidelands are properly those lands lying between the lines of

mean high and low tide covered and uncovered successively by the ebb and flow thereof.”) 

Given the facts at hand, the clear limitations on the federal Regulation continue to be

flaunted by the GGNRA and the Park Police, as citations are being issued on tidelands owned by

the State of California and not on federally owned lands, the fundamental prerequisite for

invocation of federal jurisdiction under 36 CFR Section 2.15(a)(2).6

IV. CALIFORNIA LAW IS IN ACCORDANCE WITH
FEDERAL LAW AND NO ISSUE OF FEDERAL
PREEMPTION EXISTS WITH RESPECT TO THE
STATE’S OWNERSHIP OF ITS TIDELANDS

In Borax Consolidated, Ltd. v. City of Los Angeles, 296 U.S. 10, 56 S.Ct 23 (1935), the

United States Supreme Court set forth the “settled principles governing the title to tidelands” as

follows:  “The soils under tidewaters within the original states were reserved to them

respectively, and the states since admitted to the Union have the same sovereignty and

jurisdiction in relation to such lands within their borders as the original states possessed.  This

doctrine applies to tidelands in California.  Upon the acquisition of the territory from Mexico, the

United States acquired the title to tidelands equally with the title to upland, but held the former

only in trust for the future states that might be erected out of that territory.”  (296 U.S. at 15,

citations omitted.)  With respect to such tidelands held in trust by the United States, “ [i]t follows

that if the land in question was tideland, the title passed to California at the time of her admission

to the Union in 1850.” (296 U.S. at 16.)

California Civil Code Section 670 is simply the State’s codification of the ownership of

its tidelands, a legal status long-acknowledged by the United States Supreme Court.

Significantly, the United States Supreme Court also has made clear that any claim to a grant of

tidelands otherwise vesting in a state upon admission to the Union faces a very substantial
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burden.  “’Under the Equal Footing Doctrine, every new state is entitled to entrance into the

Union free of any encumbrance on its land, so that it stands on equal footing with the other

states.’  The Shively v. Bowlby, 152 U.S. 1 (1894)] presumption is an outgrowth of this doctrine,

and holds that any pre-statehood grant of property does not include tidelands unless the grant

clearly indicated that tidelands were included.”  (United States v. State of Washington, 157 F.3d

630, 644-645 (9th Cir. 1988).)

V.   THE STATUS OF THE PROCEEDING INSTITUTED AGAINST ME

Having pled “not guilty” to the citation, on March 11, 2004, I appeared in Federal District

Court for the Northern District of California pursuant to Court order.  I, along with Law Clerks to

the U.S. Attorney and Assistant U.S. Attorney Denee A. DiLuigi, engaged in a lengthy

conversation over the question whether the federal government owns the tidelands and first 300

yards of adjoining water at Crissy Field.  The Assistant U.S. Attorney was adamant that the State

of California had ceded fee title to these tidelands and waters to the United States in the 1930s

and/or the 1970s, and that such documentation existed in the Court’s library.  Given this

unequivocal assertion, I requested copies of any such documentation so that I could reevaluate

whether to continue to contest the citation.  It was, therefore, agreed between the parties that the

matter would be taken off-calender and that I would be provided any such documentation.  

By letter dated March 11, 2004, the U.S. Attorney’s Law Clerk (Courtenay Bravmann)

sent me the alleged title documents.  Remarkably, no documentation from the 1930s or 1970s

was included.  Instead, the U.S. Attorney forwarded two Acts of the California Legislature from

1897 which have no application to ownership of the tidelands at Crissy Field.  The March 2,

1897 Act (Stats. Cal. 1987, p. 51) only granted “exclusive jurisdiction” to the United States over

lands then held by the federal government for military purposes, but did not transfer ownership of

any State property, much less tidelands (or even jurisdiction thereover), to the United States.  The

March 9, 1897 Act (Stats. Cal. 1897, p. 74), as noted by the court in United States v. Watkins,

22 F. 437 (N.D. Cal. 1927) (part of the documentation forwarded to me by the U.S. Attorney),

“relinquishe[ed] the title of the state to lands from high-water mark to 300 yards beyond low-

water mark, adjacent to islands held by the United States for military purposes or
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7/ The inapplicability of these Acts to the federal on-leash Regulation is discussed in greater
detail in subsections (A) and (B), below.

8/ All that the March 9, 1897 Act demonstrates is that California was (and remains) the
owner of all tidelands within the State not otherwise obtained by persons from Mexico prior to
1850 and thereafter patented under the Act of 1851.

9/ On April 22, the officer admitted to having read, but not understanding the statute, yet not
then seeking clarification from anyone.

defense....”  (22 F. at 439, emphasis added.)7   Crissy Field is not land “adjacent to islands held

by the United States for military purposes or defense.”8   Thus, neither of the Acts upon which

the DOI relies conveyed ownership of (or jurisdiction over) the tidelands and adjoining water at

Crissy Field from the State of California to the federal government.

As a result, on March 15, 2004, I set forth (in a letter to Ms. DiLuigi) the deficiencies in

the position of the DOI.  One day later, on March 16, 2004, Ms. DeLiugi telephoned me to

discuss my letter of March 15.  Initially, the U.S. Attorney’s position was that the Act of March

2, 1897, pursuant to which  jurisdiction was transferred (over lands then used for military

purposes) to the United States, was tantamount to the ceding of fee title to the tidelands at Crissy

Field from California to the federal government.  When I pointed out that enforcement of the

“on-leash” regulation of 36 CFR Section 2.15(a)(2) appeared to be limited to “federally owned

lands” and not simply lands under the jurisdiction of the federal government, the U.S. Attorney

agreed to conduct a broader search of records, with assistance from the DOI, to attempt to locate

evidence that California had in fact conveyed fee title to the tidelands at Crissy Field to the

United States.

On Thursday, April 22, 2004, at approximately 11:30 a.m., I went to Crissy Field with

Jack.  As we entered the beach, I observed two Park Police officers out near the estuary with a

group of approximately six (6) dog-owners.  I approached the officers (one of whom I had

encountered a few weeks earlier and asked to read 36 CFR 1.2)9  and stated to them that they had

no right to harass or ticket dog owners on the State’s tidelands.  After a lengthy and heated

discussion, and after the officer had called for two more Park Police vehicles to come to the site,

the officers agreed to leave and call Ms. DiLuigi to seek clarification on the scope of the leash
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10/ The fact that the Park Police stated to Ms. DiLuigi that I had told them that the charge
against me had been dismissed (which could not be further from the truth) speaks volumes as to
their extreme and outrageous tactics.

law.10  I remained at the beach for another hour and the officers did not return during that time

period.  At approximately 3:30 p.m. that day, I left a voicemail message for Ms. DiLuigi about

the encounter and asked that she provide me with any additional documentation which supported

the GGNRA’s right to enforce the on-leash law on the tidelands at Crissy Field.  On Friday, April

23, 2004, Ms. DiLuigi left a voicemail message for me stating that she had uncovered additional

materials and would mail them to me.  I received these materials on Monday, April 26, 2004.  As

the materials constituted nothing more than reiterations of the California Legislative Acts of

1897, I telephoned Ms. DiLuigi later that afternoon to request clarification of the position of the

GGNRA and DOI as to the basis upon which the federal government maintains a right to enforce

36 CFR Section 2.15(b)(2) on the tidelands at Crissy Field.  The three grounds upon which the

federal government relies (as set forth in Ms. DiLuigi’s letter of April 23, 2004) are discussed

immediately below.

A. THE FEDERAL GOVERNMENT DOES NOT
OWN THE TIDELANDS AT CRISSY FIELD

In Ms. DiLuigi’s letter of April 23, 2004, it is argued that the on-leash regulation

contained in 36 CFR Section 2.15(b)(2) applies to the tidelands at Crissy Field because the State

of California allegedly ceded fee title to the tidelands via the Act of March 9, 1897.  (This

position necessarily implies that in order for the federal on-leash law to apply, the United States

must own the tidelands at Crissy Field.)  The letter states that two (of the three) “documents that

clearly support the DOI’s lawful enforcement of Title 36 Code of Federal Regulations [sic] leash

laws” are: “(1) the ‘Act relinquishing to the United States of America title of this State to certain

lands,’ approved on March 9, 1897; [and] (2) the California State Lands Commission letter and

attachment, included herein, that specifically acknowledges the United States’ ownership and

exclusive jurisdiction over Crissy Field’s tidelands....”  (Emphasis original.)  These assertions,

and the documents purporting to support them, are patently false.
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The California Legislative Act of March 9, 1897 did not transfer ownership of the

tidelands at Crissy Field to the federal government.  While I have made this point above, I will do

so in greater detail here.  The Act states:

All the right and title of the State of California in and to the parcels 
of land extending from high-water mark out to three hundred yards
beyond low-water mark, lying adjacent and contiguous to such
lands of the United States in this State as lie upon tidal waters and
are held, occupied, or reserved for military purposes or defense,
lying adjacent and contiguous to any island, the title to which is
in the United States, or which island is reserved by the United
States for any military or naval purposes or for defense, are hereby
granted, released, and ceded to the United States of America ....
(Emphasis added.)

The tidelands at Crissy Field do not “[lie] adjacent and contiguous to any island, the title

to which is in the United States.”  Indeed, in the very case provided to me under cover of the U.S.

Attorney’s letter of March 11, 2004, the court stated that the March 9, 1897 Act only

“relinquishes the title of the state to lands from high-water mark to 300 yards beyond low-water

mark, adjacent to islands held by the United States for military purposes.”  (United States v.

Watkins, 22 F. 437, 439 (N.D. Cal. 1927), emphasis added.)  Nothing contained in and with the

U.S. Attorney’s letter of April 23, 2004 provides any evidence that this Act is any broader in

scope than its plain language.  To the contrary, one of the attachments to the letter, an item of

correspondence dated March 14, 1974 from the State Lands Commission to the DOI, itself states

that “by Act approved March 9, 1897, the State of California ceded title to the tidelands adjacent

and contiguous to the island....”  (Emphasis added.)  Unless the DOI is contending that the

tidelands at Crissy Field are, through some feat of geographical gymnastics, “adjacent and

contiguous” to an “island” within the State, the Act of March 9, 1897 has absolutely nothing to
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11/ The undated attachment to the State Lands Commission’s letter of March 14, 1974
(entitled “Presidio of San Francisco Jurisdictional Summary”) is without any evidentiary value. 
No indication is given as to the date of this document or who may have authored it.  More
importantly, the “Summary”, to the extent it interprets the March 9, 1897 Act as applicable to the
Presidio (which is not an “island”), is at clear variance with the terms of the Act; under such
circumstance the provisions of the Act will prevail over what appears to be a long after-the-fact
misinterpretation of the Act.  In addition, the “Summary”does not state that the March 2, 1897
Act gave jurisdiction over the tidelands to the federal government – it merely states that the Act
provided “[e]xclusive jurisdiction over the then existing reservation . . ..”  Its failure to
specifically mention the tidelands is quite significant, as demonstrated below.

do with the ceding of fee title to the tidelands at Crissy Field from the State of California to the

United States.  The DOI’s position in this regard, for these and additional reasons stated in

subsection (B), below, is without any substantial justification.11   

B. THE ACT OF MARCH 2, 1897 DID NOT
CONVEY EXCLUSIVE JURISDICTION
OVER THE TIDELANDS AT CRISSY FIELD
TO THE UNITED STATES

The third and final argument (in Ms. DiLuigi’s letter of April 23, 2004) which purports to

“clearly support the DOI’s lawful enforcement” of 36 CFR Section 2.15(b)(2) is a portion of the

language contained in “Section 1.2 of Title 36 of the Code of Federal Regulations.”  In this

regard, the DOI cites 36 CFR Section 1.2, subdivision (a)(3), which, it is argued, provides that

the on-leash regulation “appl[ies] to all persons entering, using, visiting, or otherwise within . . .

(3) Waters subject to the jurisdiction of the United States located within the boundaries of the

National Park System, including navigable waters and areas within their ordinary reach (up to the

mean high water line in places subject to the ebb and flow of the tide and up to the ordinary high

water mark in other places) and without regard to the ownership of submerged lands, tidelands,

or lowlands.”

Even assuming, arguendo, that 36 CFR Section 1.2, subdivision (a)(2), and/or subdivision

(b) do not require that the federal government own the tidelands at Crissy Field in order for the

on-leash regulation to apply (a point on which we have a significant difference of opinion), the

DOI’s reliance on subdivision (a)(3) is unavailing for several reasons.
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12/ It is also noteworthy that the DOI has yet to produce the necessary contemporaneous
“description by metes and bounds” or the “map or plat” of the lands as required by the March 2,
1897 Act.  

First, there is no transfer documentation to support the prerequisite for invocation of 36

CFR Section 1.2, subdivision (a)(3), that is, that the waters and tidelands at Crissy Field are

“subject to the jurisdiction of the United States....”  The only possible basis for the assertion of 

“jurisdiction of the United States” over the water and tidelands at Crissy Field is the California

Legislative Act of March 2, 1897.  This Act, unlike the Act of March 9, 1897, makes absolutely

no mention of the transfer of tidelands.  Instead, the Act states:

The State of California hereby cedes to the United States of
America exclusive jurisdiction over all lands within this State now
held, occupied, or reserved by the Government of the United States
for military purposes or defense, or which may hereafter be ceded
or conveyed to said United States for such purposes; provided, that
a sufficient description by metes and bounds and a map or plat of
such lands be filed in the proper office of record in the county in
which the same are situated ....

The failure of the March 2 Act to specifically mention tidelands is a death-knell to the

DOI’s argument, as just one week later the California Legislature specifically mentioned the

tidelands (in the Act of March 9, 1897), and surely would have used similar language (such as

“tidal waters”) in the March 2 Act had it intended to convey jurisdiction over the State’s

tidelands to the federal government.12

There are several other reasons why the Act of March 2, 1897 did not convey jurisdiction

over the State’s tidelands to the federal government (and why the Act of March 9 did not convey

fee title to the tidelands at Crissy Field to the federal government).  First, California Civil Code

Section 830 provides that “[e]xcept where the grant under which the land is held indicates a

different intent, the owner of the upland, when it borders on tide water, takes to ordinary high-

water mark.....”  Giving effect to this statute, the California Supreme Court, in Abbott Kinney

Co. v. City of Los Angeles, 53 Cal.2d 52, 57 (1959), stated: “Absent a showing to the contrary,

the upland owner obtains title only to the high water mark.”  This rule is a codification of the

earlier common law rule. (See, Borax Consolidated, Ltd. v. City of Los Angeles, supra, 296 U.S.
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at 22-23.)  As there is absolutely nothing in the Act of March 2, 1897 making any reference, even

generally, to tidelands, the Act did not pass jurisdiction to, or title in, the State’s tidelands to the

United States.

But there is more.  In 1953, the Submerged Lands Act was passed by the federal

government.  Subdivision (a) thereof (43 U.S.C. [Chapter 29] Section 1311) provides:

It is determined and declared to be in the public interest that (1)
title to and ownership of the lands beneath navigable waters within
the boundaries of the respective States, and the natural resources
within such lands and waters, and (2) the right and power to
manage, administer, lease, develop, and use the said lands and
natural resources all in accordance with applicable State law be,
and they are hereby, subject to the provisions hereof, recognized,
confirmed, established, and vested in and assigned to the respective
States.... (Emphasis added.)

Under subdivision (b), the United States “releases and relinquishes” to the States “all right, title

and interest of the United States, if any it has, in and to all said lands....”  (43 U.S.C. Section

1311(b).) The term “lands beneath navigable waters” is defined in the Act to include “(2) all

lands permanently or periodically covered by tidal waters up to but not above the line of mean

high tide and seaward to a line three geographical miles distant from the coast line of each such

State....”  (43 U.S.C. Section 1301(a).)  (See, People v. Hecker, supra, 179 Cal.App.2d at 836.)  

               “The effect of the [Submerged Lands] Act was ... to confirm the States’ title to the beds

of navigable waters within their boundaries as against any claim of the United States

Government.”  (Oregon ex rel. State Land Board v. Corvallis Sand & Gravel Co., 429 U.S. 363,

97 S.Ct. 582, 587, fn. 4 (1977), emphasis added.)  The Act “placed title to submerged tidelands

in the states from the date the state was admitted to the Union as an incidence of the state’s

sovereignty.”  (State of California ex rel. State Lands Comm. v. United States, 512 F.Supp. 36,

39-40 (N.D. Cal. 1981), citing Oregon ex rel. State Land Board v. Corvallis Sand & Gravel Co.,

supra,  429 U.S. 363, 374, 97 S.Ct. 582, 584.)  Thus, even if either of the Acts of 1897 conveyed

title in or jurisdiction over tidelands such as those at Crissy Field, the Submerged Lands Act

“amounted to a quitclaim from the federal government to the states.”  (People v. Hecker, supra,

179 Cal.App.2d at 836.)
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Third, any conveyance of the State’s tidelands, whether in fee title or for jurisdictional

purposes, which results in a deprivation of the rights of the public to recreational uses of the

tidelands, would violate the State’s trust obligations to the public.  “The State owns all tidelands

below the ordinary high water mark, and holds such lands in trust for the public.”  (Lechuza

Villas West v. California Coastal Comm., supra, 60 Cal.App.4th at 235.)  California’s tidelands

“are held in trust by the State for [inter alia] the benefit of the public’s recreational use.....”  (Id.,

at 243-244, citing Pacific Gas & Electric Co. v. Superior Court, 145 Cal.App.3d 253, 257-258

(1983), overruled on another ground, Hubbard v. Brown, 50 Cal.3d 189, 197 (1990).)  

            “The land under tide waters has a special legal character”; “submerged tidelands are held

by the state in trust for the common use of the public as part of the inherent sovereignty of the

people.” (State of California ex rel. State Lands Comm. v. United States, 512 F.Supp. 36, 40

(N.D. Cal. 1981), citing Illinois Central Railroad v. Illinois, 146 U.S. 387, 452, 455, 459, 13

S.Ct. 110, 118-120 (1892).) While it is unclear (and undocumented) as to the statutory basis for

the Acts of 1897, the California Supreme Court has made clear that “statutes purporting to

abandon the public trust are to be strictly construed; the intent to abandon must be clearly

expressed or necessarily implied; and if any interpretation of the statute is reasonably possible

which would retain the public’s interest in tidelands, the court must give the statute such an

interpretation.”  (City of Berkeley v. Superior Court, supra, 26 Cal.3d at 528.)  In light of the fact

that up until approximately two years ago, the GGNRA had designated Crissy Field (and other

areas now subject to increased regulation) as an off-leash beach (or a “voice-command” only

beach), recognized that the federal Regulation had not been enforced in over twenty (20) years,

and promised not to enforce the Regulation until the issue was first taken to the Advisory

Committee, the recent enforcement of 36 CFR Section 2.15(a)(2) is violative of the public’s right

to traditional recreational usage of the State’s tidelands.

                                                   *     *     *     *     *     *

.            There is no basis under 36 CFR Section 1.2 for enforcement of the federal government’s

on-leash policy on the tidelands at Crissy Field, and there has never been any justification for

application of 36 CFR Section 2.15(b)(2) on California’s tidelands.  The continued harassment,

ticketing, arresting, and prosecution of individuals on non-federally owned land at Crissy Field

are actions in excess of federal jurisdiction which must immediately cease as such action has
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never been legally justifiable.  Nonetheless, the Park Police have in fact begun engagement of

their self-proclaimed “war” on dog owners, and continue to threaten, harass, and arrest

individuals on the State’s tidelands in violation of the public’s rights under California law and

federal law.  

               The Park Police must be restrained from continuing to act in excess of federal

jurisdiction.  The facts and the law are so utterly clear with respect to this dispute that neither I

nor anyone else should be forced to file suit to restrain actions which have no justification in fact

or law.  However, the GGNRA and the DOI leave us little choice but to bring suit for injunctive

relief.  While this is not my goal, it is my right, and one I will exercise as aggressively as the

strong-arm of the Park Service continues to violate my rights and the rights of others similarly

situated.

            For several years since our rights to due process were violated by the reversal, without

public input, of the twenty-year moratorium on enforcement of the federal leash law at Crissy

Field (and many other locations within the GGNRA), individual dog owners and dog

organizations have attempted, in good faith, to reach a reasonable, common sense settlement of

our dispute.  But these attempts have been unavailing due to what I perceive to be a “might

makes right” attitude by the DOI, the GGNRA, and the Park Police.  Perhaps the federal

government will now reevaluate its unyielding position, as the alternative (litigation) should not

be necessary or desirable if reason and common sense are given consideration by the agencies

you represent.    

Respectfully yours,

Stephen Samuel Sayad

cc: See Attached List
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