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ABSTRACT 
The United Nations Legal Subcommittee of the Committee on the Peaceful Uses of Outer Space has been grappling with 
the task of revisiting the Agreement Governing the Activities of States on the Moon and Other Celestial Bodies (the 
Moon Agreement). The daunting task of establishing an international body for the purpose of defining and 
administrating the terms of the Moon Agreement has lacked the drive and direction of a key actor. This article proposes 
that it is within the interests of the United States to play a key role in the establishment of an international regime. It 
could be similar to a nonprofit, public benefit corporation. 
 
Doing so would provide US delegates with the opportunity to frame the international governing body that will be 
responsible for defining the terms and scope of applicability of the Common Heritage of Mankind clause contained in 
the agreement. The Common Heritage of Mankind is perhaps the most progressive expression of international 
democracy in development today. Until the international community provides the parameters of space industrial activity 
through legislation, the interests and investments encouraged by the NASA Authorization Act may continue to stall, as 
the progress on the Moon Agreement was stalled during the final signature securing process. The establishment of 
security for these interests and investments must precede the market, and by leading this development, the US could 
promote peace, catalyze newly emerging space industries and secure its own interests in space. 
 

1. INTRODUCTION 
Towards the end of World War II, the United States 
was given permission to lead by the international 
community, and it has held this ideological position for 
quite some time. How the US manages its outer space 
affairs is likely to be a key determinant for how the US 
will be viewed by the global community in the 21st 
century and beyond. Although the provisions contained 
in the Moon Agreement are quite consistent with the 
US creed of democracy, equality, environmental 
justice, open sharing of opportunities and promoting 
cooperation, it was shot down by US legislators. 
Revisiting the provisions of the Moon Agreement could 
become a tool to facilitate US policies aimed at 
fostering international cooperation in outer space.  
 
As nations and corporations actualize plans to travel to, 
establish operations and build bases on the Moon, the 
low level of international acceptance for the Agreement 
Governing the Activities of States on the Moon and 
Other Celestial Bodies, 1984 (hereinafter referred to as 
the “Moon Agreement” or the “Moon Treaty”) is likely 
to become the subject of great debate. This paper 
discusses key points elucidated as the result of locating, 
gathering, compiling and analyzing primary and 

secondary documents referencing the Moon 
Agreement. Documents and information reviewed 
include Colloquium Proceedings of the International 
Institute of Space Law, books and chapters within 
books on, articles from various scholarly and academic 
or professional journals, the United Nations databank, 
international treaties, declarations and resolutions and 
various primary and secondary documents discussing 
key issues before the U.S. Subcommittee on Science, 
Technology and Space  analyze, survey, retrieve and 
report on opinions and views held by various people 
who have written about the Moon Treaty in an attempt 
to provide a deeper understanding of the problems 
which have led to its lack of widespread acceptance. 
These combined insights will be organized and 
structured to serve as an aid to understanding key 
features necessary for the future design, adoption and 
implementation of an international regime, designed to 
allow the freedom of use, but which prevents 
appropriation. The institutional design must also ensure 
activities on the Moon benefit all humankind. This 
paper discusses key points elucidated as the result of 
locating, gathering, compiling and analyzing primary 
and secondary documents referencing the Moon 
Agreement. Documents and information reviewed 
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include Colloquium Proceedings of the International 
Institute of Space Law, books and chapters within 
books on, articles from various scholarly and academic 
or professional journals, the United Nations databank, 
international treaties, declarations and resolutions and 
various primary and secondary documents discussing 
key issues before the U.S. Subcommittee on Science, 
Technology and Space  analyze, survey, retrieve and 
report on opinions and views held by various people 
who have written about the Moon Treaty in an attempt 
to provide a deeper understanding of the problems 
which have led to its lack of widespread acceptance. 
 
There are five international space law treaties. The 
Outer Space Treaty of 1967 is the most widely accepted 
source of international laws governing space. It 
established the first international laws regarding 
property rights in outer space based on the concept of 
res communis. The most notable provision contained 
herein is the prohibition of national ownership of any 
property in outer space. This is believed to create 
potential challenges for political and commercial 
efforts alike in staking a claim and securing interests in 
space exploration initiatives. Because this international 
treaty limits individual and national claims, it is often 
suggested that investment and efforts in developing 
outer space will be best supervised by an international 
body, perhaps the United Nations (Gangale). It also 
prohibits the use of nuclear weapons or weapons of 
mass destruction in outer-space and requires that all 
activities be exclusively peaceful (Danilenko). The 
second foundational agreement is the 1968 Agreement 
on the Rescue of Astronauts. It is an expansion on the 
provisions of the Outer Space Treaty, and requires that 
all nations rescue stranded astronauts of any national 
origin (Danilenko). 
 
The 1972 Convention on the International Liability for 
Damage caused by Space Objects Launched into Outer 
Space requires that nations be responsible for damages 
incurred in the process of sending equipment to space 
and establishes the regulatory processes for 
adjudicating such damages (Danilenko). The 1975 
Convention on Registration of Objects Launched into 
Outer Space established registration processes for 
equipment and facilities sent to and established in space 
(Danilenko). In 1979, the UN General Assembly 
adopted the Agreement Governing the Activities of 
States on the Moon and Other Celestial Bodies (The 
Moon Agreement) as an attempt at clarifying some of 
the terms of the Outer Space Treaty. It advances the res 
communis ideal in the Outer Space Treaty with a 

blatant assertion of the Common Heritage of Mankind 
principle which disallows ownership, national or 
private, in favor of collective ownership (Reynolds). 
 
The Moon Agreement has only experienced marginal 
acceptance in the international community, in large part 
because of the questions left unanswered in regards to 
meanings, definitions, and scope. Where it attempts to 
assert CHM for the prohibition of ownership of space, 
it leaves unanswered the question of how investments 
and operations in space can be secured in the same 
instance. To these ends, the UN Committee on the 
Peaceful Uses of Outer Space has been unable to come 
to agreement (Galloway). Much of this debate relates to 
the CHM inclusion, and it is widely opposed for fear of 
the limitations that would be imposed on joining 
members. More particularly, the conditions upon which 
the CHM principle is meant to be implemented is 
unspecified and until the creation of an international 
regime in the future, as it calls for, the implementation 
itself cannot occur (Galloway). This stalls the 
functionality of the Moon Agreement until both the 
creation of an international regime and the definition of 
terms. 
 
1.1 Protecting Business Interests and Investments 
The lack of consensus in international space law has 
immediate implications for the development of space 
industry. At present, investment in space industry 
corporations is risky because interests and investments 
are not clearly defined and protected. This leaves too 
much potential for debate over entitlements that come 
at still very high costs in many cases- for instance, one 
would understand the apprehension towards financing 
mining operations in space while there is still some 
question over who has the right to do so. This debate 
has already been demonstrated in response to private 
claims over the ownership of the moon and other 
planetary surfaces, which have been sold without the 
surety of international law recognizing the legitimacy 
of ownership claims in the first place. It is clear, then, 
that to realize the full potential of anticipated efforts in 
the space industry, there must first be established clear, 
internationally recognized guidelines for operations, 
and for the nations who are prepared for industry 
advancement now, the demand for this establishment is 
all the more urgent. 
  
Nations such as the United States and Russia at present 
enjoy the temporary advantage of having already 
developed private industry interest and innovation in 
space exploration and mining, but will face greater 
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competition with the advancement of time as other 
nations begin to catch up and enter the field. With the 
potential profitability of the space industry, it is 
inevitable that more investors from a greater variety of 
nations will enter the domain.  
1.2 Environmental and Public Health Concerns 
Discussions criticizing the Moon Agreement often 
suggest that investors and business leaders are willing 
to take all the risks associated with space ventures. 
However, the general public will be taking certain risks 
too as space activities begin to escalate. In terms of 
space law, there is the perspective that “the current 
space treaties fails to offer satisfactory protection to the 
space environment” (Bhutia, 2000). Falling space 
debris are foreseeable risks involved with the first 
phase of outer space development. In exchange for 
these risks, the international community has been able 
to participate in the ITU’s 1988 slot allocation process, 
as well as the availability of goods and services such as 
cell phones, the Internet and others. It is clear that 
space activities have caused health and environmental 
damage to people, property and to natural resources 
such as land. Manson (1991: 547) explains that 
[h]azardous waste from toxic chemicals created by 
space activities has yet to present a problem. However, 
it remains a potential danger since toxins in various 
forms are present in materials used in space”. Research, 
tests and studies need to systematically be put into 
place to increase human understandings regarding how 
to prevent damage to the public health and the 
international environment. Accidents and incidents and 
their impacts on society will occur as the result of space 
activities. Therefore, the general public is taking risks 
associated with space activities1. 
 
Members of the international community were 
concerned about space debris, space junk, radioactive 
wastes, electromagnetic wastes, hazardous and toxic 
chemicals and environmental contamination  and the 
possibility of disruption to the ecological balance of 
Earth and or the Moon, which could result for space 
activities, and they  recognize that environmental 
protection provisions may be inadequate (Chearbhaill, 
2004: 288). In arguing that “technical standards” for 
environmental protection are needed, Manson (1991: 
553) argues that prior to the Moon Treaty 
environmental protection from hazards which may be 
result from space commerce “has been considered only 
superficially up to this point” (Manson, 1991: 553). 
Similarly, Hofmann (2007: 302) points out Article IX 
of the Outer Space Treaty is limited to very general and 
vague terms with no legal teeth – “pursue studies”, 

“conduct exploration” of the Moon “so as to avoid its 
harmful contamination”.  
  
Article 7, paragraphs 1 and 2 state: 
 

 In exploring and using the Moon, States 
Parties shall take measures to prevent the 
disruption of the existing balance of its 
environment, whether by introducing adverse 
changes in that environment, by its harmful 
contamination through the introduction of 
extra-environmental matter or otherwise. 
States Parties shall also take measures to avoid 
harmfully affecting the environment of the 
Earth through the introduction of 
extraterrestrial matter or otherwise. 
 
2. States Parties shall inform the Secretary-
General of the United Nations of the measures 
being adopted by them in accordance with 
paragraph 1 of this article and shall also, to the 
maximum extent feasible, notify him in 
advance of all placements by them of 
radioactive materials on the Moon and of the 
purposes of such placements. 

 
2. LEGAL STATUS OF THE MOON 

AGREEMENT 
2.1 What Makes International Law: Sources - Treaties, 
Custom and Other Things 
The basic foundation of international space law consists 
of five (arguably four) international space treaties, 
along with various written Resolutions and 
Declarations. The Moon Treaty is often treated as 
though it is not a part of the body of international space 
law, and there has been extensive debate on whether or 
not the Moon Agreement is a valid part of international 
law. It entered into force in 1984, because of a five 
state ratification consensus procedure, agreed upon by 
the members of the United Nations Committee on 
Peaceful Uses of Outer Space (COPUOS). However 
very few nations signed it. So far, there have only been 
thirteen nations to sign and ratify it. This is why there 
exists a tendency to refer to this agreement as a failed 
treaty. After careful study of the Moon Agreement 
literature it seems that there is more data to support the 
argument that the Moon Agreement (Moon Treaty) is a 
valid part of international law than the counter 
argument that it is not. 
 
First, it is generally understood that there are various 
sources of international law. Article 38 of the Statute of 
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the International Court of Justice lists the following, as 
valid sources of international law:    
 
a. international conventions, whether general or 
particular, establishing rules expressly recognized by 
the contesting states;  
 
b. international custom, as evidence of a general 
practice accepted as law;  
c. the general principles of law recognized by civilized 
nations;  
 
d. subject to the provisions of Article 59, judicial 
decisions and the teachings of the most highly qualified 
publicists of the various nations, as subsidiary means 
for the determination of rules of law. 
  
The record shows that after about nine years of 
proposals, negotiations and revisions by and between a 
community of nations, the United Nations General 
Assembly on December 5, 1979 formally adopted the 
finalized draft of the Moon Agreement on December 
18, 1979.  Thereafter, it opened for signature and 
ratification on December 18, 1979 (Galloway, 1980: 
19). The next step, in the series of legal norms, which 
had been agreed upon by the international community, 
was for five nations to sign, ratify and deposit it with 
the Secretary-General of the United Nations. Although 
it took several years, Chile, the Philippines, Uruguay, 
the Netherlands and Austria were the first five nations 
to sign and ratify this Agreement.  
 
Technically, consensus was achieved. The Moon 
Agreement entered into force on July 30th, 1984, which 
would be the “thirtieth day following the date of 
deposit of the fifth instrument of ratification”, since 
July 11, 1984 marked the date of the fifth instrument of 
ratification which was deposited with the Secretary-
General of the United Nations.  As with the initial four 
international space treaties, the international 
community agreed that this one would be enacted upon 
the achievement of a consensus of five nations 
(Jasentuliyana, 1992: 36). Thus, these historical factors 
would cause the Moon Agreement to fall into Article 
38 (a), deeming it a source of international law. 
 
Second, there is sufficient evidence to support the 
argument that the provisions contained in the Moon 
Agreement are already generally practiced by a 
majority of states and that these provisions being 
practiced are therefore custom. Consider the 
widespread acceptance and decades of practice and 

application of the Outer Space Treaty provisions, as 
well as the other three space law treaties, along with the 
various Resolutions, Declarations, including the 1963 
Declaration of Legal Principles Governing the 
Activities of States in the Exploration and Use of Outer 
Space (U.N. General Assembly Resolution 1962 
(XVIII). These provisions are all reiterated in the Moon 
Agreement. Therefore, a strong argument can be made 
that these agreed upon principles are now custom. 
These principles include equality-equity-sharing, 
benefitting the international community (all mankind), 
peaceful cooperation, prevention of conflict, preventing 
any nation from owning outer space territory in way 
that would prevent others from using it, freedom of use, 
exclusive right to possess and own equipment, persons, 
facilities and bases, and the right to mine, extract and 
take natural resources to reduce them to the taker’s 
possession.  
 
Critics and opponents of the signing and ratification of 
the Moon Agreement provisions, were adamantly 
rejecting customary practices similar to the Moon 
Agreement provisions. For example, the common 
heritage of mankind is similar to the legal principle of 
“heirs in common”. Forming an international regime 
for the purposes set forth in the Moon Agreement are 
very similar to many nonprofit corporations’ missions 
statements and purpose clauses. The very nature and 
purpose of most international institutions and 
organizations such as the World Bank, International 
Monetary Fund, United Nations and others is to achieve 
similar goals articulated in the Moon Agreement. Yet, 
when it comes to Moon Agreement principles such as 
equitable sharing of a resources in a commons territory 
- for the benefit humankind, environmental and public 
health protection, critics have behaved as if these 
provisions are unrealistic. 
 
2.2 Without Space Powers Signing it, How Can it be 
Enacted? 
Many have written comments indicating a belief that 
since the Moon Agreement was not signed by the major 
spacefaring nations, it is was never actually enacted. 
However, Wiles (1998: 531)2 explains why and how 
the Moon Agreement went into force and effect upon 
the fifth signature and ratification, irrespective of their 
classification. The Outer Space Treaty explicitly 
required the involvement of the U.S.S.R., the U.K. and 
the U.S., whereas, the Moon Agreement did not.  
 
Article XIV of the Outer Space Treaty states: 
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2. This Treaty shall be subject to ratification 
by signatory States. Instruments of ratification 
and instruments of accession shall be 
deposited with the Governments of the Union 
of Soviet Socialist Republics, the United 
Kingdom of Great Britain and Northern 
Ireland and the United States of America 
[emphasis added], which are hereby 
designated the Depositary Governments. 
 
3. This Treaty shall enter into force upon the 
deposit of instruments of ratification by five 
Governments including the Governments 
designated as Depositary Governments under 
this Treaty. 
 
4. For States whose instruments of ratification 
or accession are deposited 
subsequent to the entry into force of this 
Treaty, it shall enter into force 
on the date of the deposit of their instruments 
of ratification or accession. 

   
There was no such requirement for the Moon Treaty. 
The terms of that agreement did not require the 
involvement of specific nations, or any specific nations 
to be involved in order for the treaty to go into force. 
Article 19, paragraphs 2 and 3 state: 
 

2. This Agreement shall be subject to 
ratification by signatory States. Any 
State which does not sign this Agreement 
before its entry into force in 
accordance with paragraph 3 of this article 
may accede to it at any time. 
Instruments of ratification or accession shall 
be deposited with the Secretary-General of the 
United Nations. 
 
3. This Agreement shall enter into force on the 
thirtieth day following the date of deposit of 
the fifth instrument of ratification. 

 
Other nations signed, but did not ratify.3 Subsequent to 
1984, others have signed, and some have both signed 
and ratified the Moon Treaty.  It has not received the 
number of signatures and ratifications that the Outer 
Space Treaty received. Yet, it went into force, and is 
constantly being discussed, debated and dissentions are 
still being articulate.  
 

Regarding this issue of consensus, Wadegaonkar (1984: 
36-37)4 comments that regarding the equitable sharing 
of precious natural resources, the concessions made 
indicate a giving in by the space powers to the demands 
of the “developing countries” and that the agreement to 
create an international regime, simply represents “an 
appeasement in quest of that very elusive concept, 
namely, consensus”. 
 
How can we say that consensus, agreement and 
understandings are elusive when the history of 
negotiations and space law treaty making demonstrates 
consistent understandings and balancing acts between 
articulated interests and concerns for fairness, justices, 
equality, freedoms and preventing conflict regarding 
outer space. The Outer Space Treaty, as well the 3 
subsequent treaties indicate that the space power got 
what they wanted.  However, the Moon Treaty 
provisions indicate that there were still several terms 
which were left unaddressed: rights, equitable 
distribution of commons resources and the 
environmental protection recitals.  
 
Concepts and terms contained in the Outer Space 
Treaty are vague, as well as the Moon Treaty. 
However, one thing is clear from the record of 
negotiations contained in the travaux préparatoires and 
related documents, leading up to all five of the outer 
space treaties that is crystal clear is that the nations 
participating in space law negotiations agreed to the 
consensus principle, they agree that outer space would 
be considered res communis to allow unfettered rights 
and the freedom to explore and use outer space, which 
was important to the spacefaring nations, in exchange 
for allowing space activities to benefit all humankind, 
even those who were not yet spacefaring. Also, they 
agree that no nation or other entity would have the right 
to own resources or portions of outer space This was 
the basic understanding within and throughout the 
international community.ls, private, corporate, 
international or governmental bodies5.  
 
Initially the acknowledged exchange involved the 
developing nations to allow such freedoms to the 
developed nations in exchange for technology transfers 
and a percentage of royalties for deep sea bed mining 
and extraction.   
 
The Outer Space Treaty was intended by the framers to 
set forth broad legal norms, with the understanding that 
the specifics of various issue areas would be later 
decided upon by the international community and 
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embodied in supplemental agreements. The next 3 
treaties were consistent with this understanding. The 
Moon Treaty contained several provisions which were 
disagreeable to many people in positions of power to 
influence or halt the signature and ratifications process. 
There is a body of literature made up of hearings, 
negotiations, articles, chapters in books, speeches, 
reports which provide us with a record of reasons 
which have been articulated in opposition to the Moon 
Treaty.   

 
3. WHAT THE MOON TREATY WAS 

ATTEMPTING TO DO 
Subsequent to the negotiations which led up to the 
creation of the Outer Space Treaty, key actors followed 
the procedures in order to place on the agenda  issues 
articulated, yet left open and which were not yet 
specifically addressed.  Several issues that were left 
unresolved, had been put forth on the table during the 
initial negotiations. The framers of Outer Space Treaty 
initially focused on solidifying broad terms first, with 
the intent to create more specific legal provisions later 
(Griffin, 1981: 733-734). This is why the members of 
the COPUOS later expanded the Outer Space Treaty 
norms by articulating more specific understandings 
which are found in the “three supplemental 
agreements” – The Rescue and Return Agreement of 
1968, the Liability Convention of 1973, and the 
Registration Convention of 1976. After these treaties 
were negotiated, key actors involved in space law 
negotiations, set out to establish and confirm a few 
more legal norms which were to be embodied in the 
Moon Agreement, since many issue areas were left 
open for future discussions. However, many of the 
terms written into this agreement were the source of 
dissention. These include: the Common Heritage of 
Mankind principle, the equity clause, the requirement 
to form an international regime. Generally, many 
opponents who lobbied against the Moon Treaty within 
the US, have articulated the belief “ such provisions are 
highly detrimental to a free enterprise system and 
would therefore have an adverse effect on America’s 
future in space exploration". Griffin (1981: 749-750).     
 
3.1  The Common Heritage of Mankind6 
The CHM principle is treated as an integral part of the 
private property rights debate. Although there is 
support for the Common Heritage of Mankind 
(hereinafter referred to as CHM) principle7, there is a 
chorus of argument complaining that international 
space law inhibits commercial development of outer 
space8. Some space law interpreters argue that space 

law's flaw is its uncertainty on the issue of private 
property rights9. Within this discourse, some are 
placing blame the on the Outer Space Treaty10. Others 
are blaming the CHM principle11. Still others point the 
blame, for the CHM principle, on "developing 
countries"12. No matter the reason, this chorus chants 
the general complaint that defects in international space 
law create investor uncertainty, and therefore inhibits 
or prevents commercial space development.  
 
This argument does not make sense for several reasons. 
First, the Outer Space Treaty (the backbone of 
international space law) (international politics is the 
brain of international space law) does not contain the 
CHM language. Instead it uses the term Province of 
Mankind, which, is open to varying interpretations. It is 
vague. Second, The Moon Treaty is not generally 
considered accepted international law, therefore, how 
can it be responsible for inhibiting commercial space 
development. While the Outer Space Treaty does not 
contain the CHM, The Moon Treaty does. Specifically, 
The Moon Treaty has only been signed and ratified by 
a handful of nations13. This lack of international 
acceptance was primarily due to the CHM concept. The 
Moon Treaty also contains specific language about 
what nations could not do. There is a steady stream of 
discourse launching an ideological attack on the CHM 
principle14. Many view The Moon Treaty as 
meaningless due to the general lack of international 
acceptance. In spite of this there is still much debate 
within the literature. The constant addressing of The 
Moon Treaty within the space law literature seems to 
contradict the perspective that The Moon Treaty is null 
and void. Thirdly, commercial development of outer 
space is not inhibited by international space law. There 
are many thriving commercial space industries 
operating within the confines of international and 
domestic space law. Many of the complaints against the 
CHM principle are fueled by an underbelly narrative 
implying that the issue is one of developing countries 
who are against private property, versus developed 
countries  who of for private property15.  
 
3.2 Democracy: Universal Democracy? 
The Common Heritage of Mankind concept is rooted in 
Kantian philosophy, which essentially holds that 
globalization produces a platform for peace, essentially 
by ensuring the interests of all peoples are engaged. 
CHM principle puts this idea at the forefront of 
international space policy in protecting the rights of 
mankind as a whole rather than individually. By 
requiring some rationalization for the benefit of 
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mankind on the whole, the CHM principle attempts to 
establish just distribution of opportunity and welfare- 
not profits particularly and the minimalization of 
potential consequences to any one region, nation, 
people-group, or person. That is to say, the cost-benefit 
analysis of any particular venture must be approached 
from an international perspective rather than that of 
individual investors. This cannot be accomplished, 
however, without the mediation of an international 
authority. 
  
4. CREATING THE INTERNATIONAL REGIME: 

A WORKABLE MOON TREATY 
The establishment of an international authority must 
have the resources for oversight and the vested 
authority of the international community. To be truly 
democratic and thereby preserve the intent of the Moon 
Treaty, it must be fairly representative of the global 
community. This may be accomplished via the 
establishment of a council into which representatives 
are elected, much like the International Seabed 
Authority in construction and operation. The challenges 
which face already established international authorities, 
such as the United Nations, in demonstrating real 
authority outside of the immediate support of key 
nations, it is clear that one or more of these nations 
must be the champion of created council. It is 
advantageous to the industry that all of the permanent 
members of the UN Security Council have an already 
vested interest in the space industry. For these nations 
to proactively engage the establishment of an 
international authority for industry mediation under 
international law would be to their great benefit for 
several reasons. 
 
4.1 The International Regime 
Regarding the establishment of an international regime, 
the Moon Agreement provides an open, flexible and 
intelligent approach for future international cooperation 
and collaboration for the creation of an international 
regime in accordance with the Common heritage of 
mankind which can be implemented in a way respectful 
of “political, legal and technical facts, possibilities and 
requirements” which  exist in the future at the time 
when the parties decide to come together and create 
agreeable terms. Similarly, the Committee on the 
Peaceful Uses of Outer Space during the fifty-third 
session, June 9-18, 2010 reported on the Legal 
Subcommittee’s forty-ninth session held March 22 – 
April 1, 2010 an informal seminar to address the 
benefits of adhering to the Moon agreement and 
reasons explaining why few states have ratified this 

Agreement, and it was recommended that the Working 
Group consider “possible points of consensus” in 2011 
at the fiftieth Legal Subcommittee session. 
 
4.2 “Regime” as a Dirty Word  
The word “regime” seems to invoke suspicion and 
rejection of the idea. Perhaps an international nonprofit 
corporation which would take on the responsibility of 
being an Environmental Protection Agency for space 
activities, while at the same time serving in the capacity 
of the World Bank and International Monetary Fund for 
outer space activities, which would treat outer space 
and its resources as inherited property with associated 
rights for anyone and everyone as though they were 
heirs in common to a grandparent’s estate. 
 
Challenges to forming the international regime are 
more likely to come from fears and suspicions an 
anticipation of conflict, than from actual divergent 
views. For example, human beings have the same basic 
psychology, whether they are from a developing nation, 
a developed nations or nations somewhere in between 
these political classifications. Radiation, toxic 
chemicals, falling space debris and the like will impact 
people’s physical health in the same way. We all share 
the same ozone and our oceans, rivers, lakes and 
streams are connected to our atmosphere and lands. 
Protecting the environment is a matter of public 
international health, and it should be taken seriously. 
To this end, Tan (2000: 146) argues as follows: 
 

The notion of states sharing a common interest 
in the exploration and use of outer space has 
led the international community to declare 
outer space to be the “province of mankind”. 
There is a preponderance of literature largely 
preoccupied with the freedom of exploration 
and use of outer space and comparatively little 
on the need to protect it from environmental 
damage. 

 
4.3 Advantages  
The first is, again, the advantage of having a foot-up on 
the competition as development towards space-
readiness advances globally. A second key advantage 
would be the oversight and protection of specific 
interests and concerns carried by those nations. The 
nations who choose to engage the process of creating 
this authority will have a significant role in shaping the 
details and the regulations that the council will enforce. 
A third advantage to the champions of this authority 
will be the soft-power garnered in assuming a 
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leadership role in securing universally democratic 
interests while advancing a key industry in the coming 
age. 
 
4.4 Getting More Signatures 
In recent years the issue of getting more signatories has 
been at the forefront of discussions within the 
Colloquium Proceedings of the International Institute 
of Space Law, the United Nations Committee on 
Peaceful Uses of Outer Space, Legal Subcommittee, 
and in various other space law forums. For example, 
during the forty-seventh session of the United Nations 
Legal Subcommittee of the Committee on the Peaceful 
Uses of Outer Space (March 31 to April 11, 2008), a 
Working Group made up of Parties to the Moon 
Agreement, including delegations from Austria, 
Belgium, Chile, Mexico, the Netherlands, Pakistan and 
the Philippines articulated a Joint Statement outlining 
key benefits provided in the Moon Agreement. These 
key actors requested that this Joint Statement 
(A/AC.105/C.2/L.272, annex)16 be recognized, as a 
useful basis for further discussion regarding the Moon 
Agreement. In a nutshell, they highlighted: a) several 
provisions contained in the Moon Agreement are 
unique and bring “real added value” above and beyond 
reiterating the principles contained in the prior space 
treaties and b) unique provisions likely to foster 
implementation of projects and space activities. They 
also explained that c) the Moon Agreement does 
several things that the other four space law treaties 
don’t do: 
 

Article 9 allows for procedures for the 
establishment of stations 
 
Article 10 provides safeguards for life and 
health of persons  
 
Article 11, paragraph 3 supplements and 
clarifying Article II of the Outer Space Treaty, 
and is helpful for rejecting “idle claims to 
property rights that have surfaced in recent 
years” 
 
Article 12 offers protection for the vehicles, 
installations and equipment of states parties to 
the Moon Agreement 
 
Article 11 specifically addresses the issue of 
exploiting natural resources in outer space and 
provides a legal solution 

 

5. CRITICISMS OF THE MOON TREATY 
Critics and opponents of the signing and ratification of 
the Moon Agreement provisions have adamantly 
rejected various practices suggested in the Moon 
Agreement. Mission statements and purpose clauses of 
nonprofit organizations and institutions tend to speak to 
meeting human economic and social needs, often in the 
international community. Millionaires and billionaires 
often donate sums of money for charitable purpose to 
do good across the world. For example, in 2006, 
Warren Buffet reportedly gave away17. According to 
the Bill and Linda Gates Foundation website, 18 funds 
are being used to help people across the global with 
social, educational, health and other obvious needs 
which exist today. The needs of the world are highly 
publicized. Most of us have heard about the displaced 
people of Haiti, Katrina, Iraq, preventing malaria with 
mosquito nets19, and collecting used shoes and 
distributing them can save lives20. The international 
community created various organizations and 
institutions to help service these known needs. The 
International Monetary Fund21, World Bank22, United 
Nations 
 
5.1 Opposition to the Moon Treaty 
For example, Leigh S. Ratiner. a very vocal opponent 
of the Moon Treaty during the 1979 U.S. Congressional 
hearings, is quoted as stating that “[t]here are sound 
ways to help bring the benefits of space to all people. 
Socializing the Moon isn’t one of them” (Griffin, 1981: 
754). This sentiment ripples throughout the literature 
expressing criticism of the Moon Treaty.  
 
Griffin (1981: 762) expresses the concern that the 
international regime may never be created because of 
“diverse socioeconomic philosophies will never be able 
to reach a consensus on the issue of distributing the 
Moon’s wealth”. The record of negotiations 
surrounding the Moon Treaty and other treaties, does 
offer support for this assumption. However, the global 
structure has changed drastically since 1979. There is 
no longer the U.S.S.R. – U.S. Cold War rivalry which 
helped shaped power, politics and decisionmaking 
processes. Globalization, the dominance of free market 
ideology, widespread acceptance of commercialization 
of satellite telecommunications industries, cellphones 
the Internet and other goods and services, and the 
international community’s general appreciation of the 
equitable nature of the ITU’s 1988 orbital slot 
allocation process, along with rising GDP statistics, 
make it reasonable to assume that today’s international 
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community may be more inclined to agree than they 
were during the Cold War period. 
 
5.2 Literature Opposing the Moon Treaty  
The literature opposing the Moon treaty is replete with 
references to rejecting the Moon Treaty because it 
bears a resemblance to socialism or communism 
principles. However notion of equity and equality are 
universally recognized principles in today’s global 
society. At least this principle is frequently articulated 
as though it is standard policy. Sharing of the benefits 
derived from outer space resources is not so 
unreasonable if we consider the democracy concept. 
The notion of equity, fairness and justice are not just 
socialist principles. The US Constitution has a similar 
spirit as the Outer Space Treaty and the Moon Treaty. 
Most countries require businesses to pay a percentage 
of their income to go into a public fund for the public 
good. In the U.S. we call these taxes and individuals 
and corporations are required to pay something to 
society for issues which have been deemed by 
Congress, the Senate and the general public as 
necessary.  
 
Another salient complaint found in the literature 
voicing opposition to the Moon Treaty, involves a 
general dislike and suspicion of the clause mandating 
the creation of an international regime. There is a 
common misunderstanding that the Moon Treaty forces 
the establishment of an international regime. 
Addressing various critics of the Moon Treaty, Gangale 
(2009: 107) points out that the creation of an 
international regime allows for future negotiations. He 
argues that this provision is does not put the U. S. 
government “under the gun”. Article 11, paragraph 5 
states: 
  

States Parties to this Agreement hereby 
undertake to establish an international 
regime, including appropriate procedures, to 
govern the exploitation 
of the natural resources of the Moon as such 
exploitation is about to become feasible. This 
provision shall be implemented in accordance 
with 
article 18 of this Agreement. 

 
The purpose of the regime is also discussed with 
suspicious by critics. According to Article 11, 
paragraph 7 the international; regime must be formed   
 

(a) The orderly and safe development of the 
natural resources of the Moon; 
(b) The rational management of those 
resources; 
(c) The expansion of opportunities in the use 
of those resources; 
(d) An equitable sharing by all States Parties 
in the benefits derived from those resources, 
whereby the interests and needs of the 
developing countries, as well as the efforts of 
those countries which have contributed either 
directly or indirectly to the exploration of the 
Moon, shall be given 
special consideration. 

 
In addition, many critics of the Moon Treaty have 
argued that Article 11, paragraph 5 will create a 
moratorium preventing the exploitation and use of 
Moon resources until the international regime is 
created. This provision states: 
 

States Parties to this Agreement hereby 
undertake to establish an international 
regime, including appropriate procedures, to 
govern the exploitation of the natural 
resources of the Moon as such exploitation is 
about to 
become feasible.  

 
For example, Chearbhaill (2004: 284) explains that 
clause requiring the creation of an international regime 
was written into the Moon Treaty because “[t]he 
international community recognising the inadequate 
nature of the rules of the Outer Space Treaty dealing 
with environmental protection, sought to correct the 
problem when preparing for the adoption of the Moon 
Agreement”. 
 
Griffin (1981: 747) points out that while it is true that a 
moratorium “was proposed by several of the 
developing countries”, the United States and the Soviet 
Union “effectively prevented it from becoming a part 
of the treaty”.23  Menter also addresses the issue of 
concern regarding the international regime creating a 
moratorium. In attempting to address what he refers to 
as “the apprehension of private enterprise to invest 
funds in a moon activity requiring sharing of profits 
with States that have not shared in the risks involved”, 
Menter (1980: 35)24 states that the way the equitable 
sharing  was to take place,  had not, and would not, be 
determined for about 30 years, and therefore, “in the 
interim, there is no moratorium on exploitation and 
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States may authorize [their] governmental and 
nongovernmental entities to undertake exploitation of 
the moon’s resources”. Menter (1980: 35) further states 
that [p]rivate section planning for and investment in 
commercial space activities, with Government support, 
is encouraged”.25 Regarding the fear that Article 11, 
paragraph 5 would create a moratorium, Menter further 
explains that the official record of negotiations and 
recitals of the United Nations General Assembly 
“confirm that no moratorium is intended” and that 
“specific proposals for a moratorium in the course of 
the negotiations failed to obtain the required 
consensus” (1980: 40). Menter (1980: 40) also points 
out that the UN General Assembly Resolution 
specifically stated that “the Committee agreed that 
Article 7 is not intended to result in prohibiting the 
exploitation of natural resources which may be found 
on celestial bodies other than the earth…”26.  In 
addition, during the 1960s and 1970s the U.S. and 
U.S.S.R. did freely extract and use natural resources 
taken from the Moon with no legal claims or 
complaints from the international community. The 
United States extracted Moon rocks and the Soviets 
sold…..for $500,000. Although the moratorium 
concerns remain unfounded, it was still articulated by 
many critics as a reason for not signing the Moon 
Treaty. 
 
5.3 Being Accused of “Chilling” Business Investors 
Many critics of the Moon Treaty have argued that it is 
contrary to business interests, especially to property 
rights. Gangale (2009: 126) explains that opponents of 
the Moon Agreement have argued that “the Third 
World will demand such a large piece of the action that 
no private interests will invest in a lunar mining 
venture”. He further explains that this “fear of being 
taxed to death will discourage investment” (126). 
Addressing and countering this argument, Gangale 
(2009: 126) points to Frosch’s statement made before 
the Senate Subcommittee in 1980. While addressing the 
question about whether the Moon Agreement’s 
“sharing” provisions would “have a chilling effect on 
industrial investment in space”, Frosch replied stating 
that the chilling effect would occur only if an “investors 
insist upon having everything without sharing” 
anything. Frosch uses the analogy that “everything is 
subject to tax somewhere and all taxes in the United 
States are subject to future actions of the U.S. 
Congress”27. In other words, the argument that 
requiring space entrepreneurs to share a portion of their 
profits with the international community will prevent 
investors from investing is an assumption which is not 

consistent with the way businesses are typically run. 
Historically and typically, business have had to pay 
taxes, to pay for mining rights, to pay fees to heirs of an 
estate, or pay for land and other resources in most 
business situations. Why should outer space be 
different. Reasonable expectations should not cause a 
chill on business investments. The purpose of creating 
an international regime includes having people from 
various perspectives negotiate the terms of the sharing 
provision, fees or tax of business activities. 
 
Analyzing various criticisms of the Moon Agreement, 
Gangale (2009: 126) states that “Ratiner, Rosenfield, 
Wolcott, and others decry the United States being taken 
to the cleaners by the Third World in the Moon 
Agreement…”. This was another key argument made 
by critics of the Moon Agreement – that the “Third 
World” and/or “developing” countries would use this 
Agreement to take advantage of U.S. business interests. 
The problem with this argument is that the United 
States doesn’t own the Moon or outer space. 
Considering international space treaties, declarations, 
resolutions and customary principles widely adopted 
and accepted regarding space activities, it is generally 
understood that the Moon and outer space resources 
cannot be owned by any nations, person or company, 
and that the freedom of use and the freedom to explore 
outer space are allowed by the space faring nations in 
exchange for those space activities going to the “benefit 
all mankind”. It has been common practice by the 
United States and other space faring nations to share in 
the resources, technologies and access to new 
developments with the international community.  The 
International Space Station, Moon rocks, satellite 
telecommunications products and services such as 
weather monitoring, access to cell phones, the Internet 
and other technologies, as well as the ITU 1988 
equitable distribution of orbital slot privileges has 
helped to promote international cooperation, trust and 
peace. This can continue with the establishment of an 
international regime to set forth guidelines and rules 
agreed upon by the international community. The 
situation does not have to amount to anyone being 
“taken to the cleaners”. 
 
In addition, the dichotomy between developed and 
developing nations is often invoked by critics of the 
Moon Agreement. However, some “developing” 
nations are now space faring powers, and some 
developed nations are not space faring. Much of the 
opposition discourse leans on  
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However, the Moon Treaty contains various provisions 
with respect ownership rights of property placed on the 
Moon. For example, Article 12, paragraph 1 states: 

 
States Parties shall retain jurisdiction and 
control over their personnel, vehicles, 
equipment, facilities, stations and installations 
on the Moon. The ownership of space 
vehicles, equipment, facilities, stations and 
installations shall not be affected by their 
presence on the Moon. 

 
Article11, paragraph 3 demonstrates that the United 
States was successful in proposing28 that the words “in 
place” be included in this provision in order to make 
sure that natural resources extracted were alright to 
take. In other words, once natural resources are taken 
out of place from the surface or subsurface, they would 
not longer be tied to the “in place” restrictions against 
ownership. It states: 
 

Neither the surface nor the subsurface of the 
Moon, nor any part thereof or natural 
resources in place [emphasis added], shall 
become property of any State, international 
intergovernmental or non-governmental 
organization, national organization or non-
governmental entity or of any natural person. 
The placement of personnel, space vehicles, 
equipment, facilities, stations and installations 
on or below the surface of the Moon, 
including structures connected with its surface 
or subsurface, shall not create a right of 
ownership over the surface or the subsurface 
of the Moon or any areas thereof. 

 
This was consistent with the allowance of state 
practices involving space mining of the Moon 
resources. 
 
Also, Article 12, paragraph 1 further protects the 
property of states. It read: 
 

States Parties shall retain jurisdiction and 
control over their personnel, vehicles, 
equipment, facilities, stations and installations 
on the Moon. The ownership of space 
vehicles, equipment, facilities, stations and 
installations shall not be affected by their 
presence on the Moon. 

 

Article 12, paragraph 3 also recognizes ownership 
rights to various forms of property. It reads: 
 

In the event of an emergency involving a 
threat to human life, States Parties may use the 
equipment, vehicles, installations, facilities or 
supplies of other States Parties on the Moon. 

 
Given this provision and others, Griffin (1981: 743) 
reasons that the Moon Treaty allows states to “exercise 
dominion and control, to the exclusion of others, for an 
indefinite period of time over a well defined area of the 
moon”, and that such rights are “characteristic of and 
inherent in the concept of property”. Noted exceptions 
to these rules include “authorized visitors and persons 
in distress”29  
 

6. CONCLUSION 
In addition, nonprofit and charitable corporations and 
organizations do a lot of good in the world for people 
who for various reasons were not able to achieve 
certain goals along. Schools, roads, water sources and 
many other resources are created with tax dollars. 
Space mining advocates often assert that billions or 
trillions of dollars can be added to the global economy 
as the result of space mining as a new industry30. If 
trillions or billions are to be derived from outer space 
natural resources, it would be consistent with 
international practices (taxes, charitable organizations 
with mandates to help the global community, the res 
communis nature of outer space and its resources) it is 
consistent to assess a fee to 10% or so to 
$80,000,000,000.  Those who are planning to conduct 
space mining operations usually fail to state provisions 
regarding public health or environmental concerns.  
 
One space entrepreneur, Jim Benson, whose company 
is responsible for designing the engine which won the 
$20 million dollar X Prize in 2004, when referring to 
the value of a chuck of “iron-nickel meteorite (former 
asteroid) on his desk” is quoted as stating that this was 
a “very rough street value of $80 trillion” in Making 
Space Happen by Paula Berinstein (2002) pg. 271. 
 
The regime can be used to address the concerns of all 
members of the international community until the right 
mix of terms are embodied in the organizing 
instruments for the regime. In place of an international 
“regime”, perhaps a nonprofit corporation can be 
created to carry out the concerns addressed in the Moon 
Agreement. The Moon Treaty, The Outer Space Treaty 
and the other treaties all involved a bargained for 
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exchange. In exchange for the requested freedom of use 
and exploration, which was granted to the space faring 
nations of the U.S. and U.S.S.R, the international 
community (including developed nations, developing 
nations, and others somewhere in between) asked to 

also be allowed to benefit in some way from outer 
space resources, which the Outer Space Treaty 
signatories agree would be a res communis territory.  
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