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1 Introduction
There are several questions related to 'independence of the Supreme Court of India' :

1. How independent is the Supreme Court of India ?
2. Why has it come about to be so ?
3. How has its authority evolved over time ?
4. How independent should it be ? How much independence is 'legitimate' ?
5. What ensures accountability of a non elected institution like the Supreme Court ? Who is it 

accountable to ?

This paper primarily deals with the first three questions ie 'How independent is the Supreme Court 
of India and why has it come about to be so ?'. 

The Supreme Court of India is an example of a non-majoritarian institution (NMI)1, although a very 
special one. This case helps us understand the relationship between changing political structures, 
and authority and independence of NMIs in evolving democracies like India. The Supreme Court of 
India is an important institution not just  for India, but also for other democracies of the world 
specially those in the subcontinent (by way of serving as an example). It is a very special case and 
has been called the "most powerful court of the world"2. 

The  independence  of  the  Supreme  Court  stems  from the  Constitution  of  India.  However,  the 
Constitution is ambiguous on the precise extent of Supreme Court's authority and independence, 
vis-a-vis  the  Parliament.  For  example,  it  calls  for  'consultation'  between the  executive and the 
judiciary for appointing judges to the Supreme Court but is ambiguous on  who has the final say. 
We can observe from the behaviour and decisions of the Supreme Court, from the string of cases 
discussed below that  the Court's  authority  and independence has on the whole increased since 
independence.  However,  this  has  not  been  without  controversy.  There  is  an  observable  'tussle' 
between  the  Parliament  and  the  Court  in  defining  boundaries  between  each  other's  power. 
Parliament has tried to limit the Court's independence by explicit constitutional amendments, and 
the Court has struck down many of these amendments on the basis of them being in conflict with 
other the more fundamental parts of the Constitution (the 'basic structure' of the Constitution). The 
Court's stance  and interpretation in this regard has not been consistent. It has on occasions chosen 
to ignore the same principles which it has defended staunchly on other occasions. The Court has 
behaved like a political institution and its authority and independence has varied based on relative 
strength and public support of elected branches of the government.  

2 Facts
In this section, we review some facts which will help us analyse independence of the Supreme 
Court of India. These include key decisions made my the Court since its  inauguration in 1950, as 

1 Thatcher, M and Stone Sweet, A (2002), Theory and Practice of Delegation to Non-Majoritarian Institutions, West European Politics vol 25(1) 
(2002), pp 1-22  (see pg 2 for a definition)
2 Tate, C Neil (2007) Comparative Judicial Politics - A 118-Year Survey Political Methodology, Committee on Concepts and Methods (IPSA), 
Working Paper Series. pg. 20
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well as some other general facts related to the functioning of the Court and the Parliament. 

2.1 Evidence, comments on the Court's independence and authority
Decisions
The Supreme Court of India has been called "the most powerful court of the world"3. According to 
Beller (1983), the Government of India lost 40% of litigation in which it was a party before the 
Court at that time - a relatively poor performance compared to other governments of the world. The 
Court intervened many times despite hostile political environment.4 Judges of the Indian Supreme 
Court are believed to be relatively very aggressive5. Even during the early years of its inception, the 
court struck down large number of legislations (128 legislations were struck down from 1950 to 
1967). The Court's authority has only grown since then6.   

Wide Jurisdiction
The Court has original jurisdiction over fundamental rights, which provides "virtually open-ended 
possibilities for groups seeking to modify or oppose government policies". It accepts appeals from a 
wide variety of tribunals and has jurisdiction over election disputes, civil services dismissals and a 
host of other matters7. The interventions have come about in major areas, for example relating to the 
use of Article 356 of the Constitution which provides central government the power to sack state 
governments and install 'president's rule'; the Court's  interventions in this regard have on the whole 
helped check central government's tendency to misuse the article. Court's interventions have made 
political candidates meet fuller norms of disclosure, thus promoting democratic transparency. Over 
the  years,  the  Court  has  managed  to  apply  a  more  liberal  interpretation  of  the  conception  of 
equality, making social and economic rights listed by the Constitution justiciable8. The judges have 
come to an unprecedented 'governing' role, as the Court's interventions have expanded in policy 
areas including those related to waste management and clean air, education policy to property rights 
and religious liberty and many administrative matters. The Supreme Court has established itself as 
the final arbiter of the constitution,  and scrutinizes even amendments made by the Parliament9. 
Judicial activism in India has been a matter of controversy; there have been allegations that the 
Court  was  'usurping'  power  of  other  arms  of  the  government10.  Court's  role  has  expanded 
substantially since independence. Its capacity has also increased by way of addition of new 'seats' to 
the court11.  

2.2 Some Key Decisions, Events 
The decisions below show the 'see-saw' nature of the Court's action. While in some decisions, the 
Court confronted the Government and the political regime based on high principles and values in 
the Constitution, in other cases the same principles seemed to have been ignored conveniently.

3 Ibid.
4 Beller, Gerald E. (1983) -  Benevolent Illusions in a Developing Society: The Assertion of Supreme Court Authority in Democratic India, The 
Western Political Quarterly, Vol. 36, No. 4, (Dec., 1983), pp. 517
5 Ibid, pg. 528 
6 Mehta, Bhanu Pratap (2007) - The Rise of Judicial Sovereignty, Journal of Democracy, April 2007, Vol 18, No. 2, pg 74
7 Beller, pg. 517
8 Mehta, pg. 70
9 Ibid, pg. 80
10 Sathe, S. P. (2002) - Judicial Activism in India:  Transgressing Borders and Enforcing Limits. New Delhi : Oxford University Press, pg 25 
11 Beller, 520.
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2.2.1 First Amendment (Ninth Schedule) - 1951
The court legitimized the First Amendment to the Constitution of India in 1951. This instituted a 
'ninth schedule' in the Constitution to include statutes that could never be held void on the ground of 
inconsistency with Fundamental Rights12. Prime Minister Indira Gandhi later used this to protect 
statutes related to press censorship and to jail citizens without rights of habeas corpus13.

2.2.2 Agrarian Reform, 1951-1960s
The Court tried to block early land reform legislation14. In 1952, the Court declared the 'zamindari15 
abolition act' unconstitutional, on the grounds that the compensation provided to the landlords was 
inadequate. This was inspite of a 1951 constitutional amendment by the Parliament prohibiting 
judicial scrutiny of statutes providing for the 'acquisition' of property from feudal landlords. The 
tussle continued with another parliamentary amendment to the constitution in 1955 and the Court's 
response  in  1960s  invoking  'Fundamental  Rights'  provisions  in  the  Constitution. Another 
constitutional  amendment  was  passed  to  protect  newly  passed  agrarian  reform  measures,  but 
Parliament ultimately agreed to providing full market compensation when affecting any future land 
ceiling laws16. Supreme Court's reviews of amendments to Article 31 (related to rights to property) 
virtually annulled them17. 

2.2.3 Golaknath v. Punjab, 1967 
In a famous six to five vote judgement in the case Golaknath v. Punjab (AIR 1967 SC 1643), the 
Supreme  Court  ruled  that  constitutional  amendments  could  not  restrict  Fundamental  Rights 
provisions of the Constitution18. This is arguably one of the strongest rulings vindicating sanctity of 
fundamental rights in India19.

2.2.4 Indira Gandhi, Emergency : 1971-77
Indira  Gandhi  led  Congress  party  won  a  major  electoral  victory  in  1971,  enabling  her  an 
overwhelming control on the Parliament. Strong efforts were made in this period to reduce Supreme 
Court's role and powers20. Ultimately, a 'State of Emergency' was declared in India from June 1975 
to March 1977, under Article 352 of the Constitution21. The ninth schedule was used to curb press 
freedom and individual rights. 

Nationalisation of Banks
In the years preceding emergency, the judiciary struck down various programs related to Indira 
Gandhi's development agenda, including her scheme for nationalising banks22.  

Kesavananda Bharati v. Kerala AIR 1973 SC 1461
In  a  famous  judgement  involving  10  written  opinions  from  13  judges,  the  Court  overruled 
Golaknath  in  accepting  that  'Directive  Principles'  stipulated  in  the  Constitution  could  override 
Fundamental rights, but stated that such an override remained subject to judicial review. It also 
added that Parliament could not alter the "basic structure" of the constitution. This basic structure 

12 Sathe, pg. xi (preface). A senior justice later characterized this by saying that 'ours was the only constitution which sought to protect itself from 
itself' !
13 Beller, 524
14 Mehta, pg. 73
15 Zamindar means feudal land owner
16 Beller, pg. 521
17 Sathe, pg. xi (preface)
18 Beller, pg. 525
19 Mehta, pg. 76
20 Beller, pg. 522
21 This was not the first time the emergency had been declared. Earlier, in 1971, emergency had been proclaimed when India fought a war with 
Pakistan for the liberation of Bangladesh. However, the 1975 emergency was due to internal political disorder. Sathe, pg 74
22 Mehta, pg. 73
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doctrine, a major innovation at that time, has remained the key basis of Supreme Court's power 
since then23. This decision was not reversed later despite heavy pressure24. 

Indira Gandhi v. Raj Narain, AIR 1975 SC 1590
Allahabad High Court ruled against Mrs Gandhi in 1975 setting aside her election to  Lok Sabha 
(lower  house  of  the  Parliament).  Mrs  Gandhi  sought  to  validate  her  election  by  passing  a 
constitutional amendment, and appealed against the High Court order in the Supreme Court. The 
Supreme Court upheld her election on 'merits' but struck down the amendment, on grounds that it 
was inconsistent with the basic structure of the Constitution25.

Suspension of Habeas Corpus  
During emergency, in a now widely condemned decision, the Supreme Court chose to concur with 
government's decision to suspend writ habeas corpus and Article 21 of the constitution related to 
rights to life and liberty26.  
 
Use of Article 356, 1977
Supreme Court's advisory opinion on use of Article 356 in 1977 allowed dissolution of nine state 
governments and installation of 'president's rule' in those states27.   

2.2.5 Article 21 : Right to life and liberty
The Supreme Court has many times used a "radically expansive interpretive regime" for Article 21 
of the Constitution related to rights to life and liberty28. For example, in Kharak Singh v. U.P. AIR 
1963 SC 1295, the Court included 'right to privacy' in the interpretation of the words 'personal 
liberty'. In  Maneka Gandhi v. Union of India AIR 1978 SC 597 : (1978) 1 SCC 248, the Court 
suggested that future attempts to limit individual freedom will be subject to much closer scrutiny29.  

2.2.6 The 'draconian' National Security Act, 1980
The Supreme Court  sustained the constitutionality  of  the "draconian" National  Security  Act  of 
1980, which provides for preventive detention in certain cases. This is in sharp contrast with the 
Court's interpretation of Article 21, in other instances30. 

2.2.7 Judicial Appointments, The Third Judges' Case - 1993
Article  124  of  the  Constitution  regarding  judicial  appointments  is  ambiguous.  It  calls  for 
consultation between the executive and the judiciary but leaves it unclear who has the final say. In a 
decision in  The Third Judges'  Case  (Supreme Court  Advocates on Record Association v.  India 
(1993) 4 SSC 441 : AIR 1994 SC 268), the Supreme Court held that the power to name new judges 
to the highest bench rests primarily with the Chief Justice and the next four senior most justices31. 
There had been occasions earlier where indirect methods like supersession of judges or transfer of 
inconvenient judges had been used to 'discipline the judiciary'32.  

2.2.8 Article 356, S.R.Bommai v. Union of India, 1994 
In S.R.Bommai v. Union of India AIR 1994 SC 1918; (1994) 3 SSC 1, the Court ruling cautioned 
23 Beller, pg. 526
24 Beller, pg. 527
25 Sathe, pg. 9. 
26 Article 21 of the constitution provides that no person shall be deprived of personal liberty except according to the procedure established by law. 
Mehta, pg. 71, 73. Case A.D.M.Jabalpur v. Shivkant Shukla AIR 1976 SC 1207
27 Mehta, pg. 77
28 Sathe, xi
29 Beller, pg. 523
30 Ibid.
31 Mehta, pg. 74
32 Sathe, pg. 25
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the Central Government against use of Article 356 to dissolve State Governments. The Court 
clarified that there must be 'substantial constitutional' reasons justifying impositions of president's 
rule in a state33. 

2.2.9 Caste based reservations in education, government jobs, 2005
In P.A. Inamdar v. Others AIR 2005 SC 3226; (2004) 8 SCC 139, the Court ruled government's 
efforts  to impose caste based reservations in private educational institutions and constraints on how 
much fees they could charge, unconstitutional.34  

3 Analysis
The beginning :  While the Court was inaugurated in 1950, it was placed on top of a 'continuing' 
legal tradition which was 100 years older.  Britain does not have a written constitution and the 
Parliament  is  supreme.  There  is  judicial  review of  administrative  action  but  not  of  legislation 
enacted by the Parliament35.  However,  legislative power of colonial  legislatures was limited by 
constituent acts enacted by the British Parliament. The judiciary in India was used to judicial review 
of legislative action from the British days. So the Supreme Court of India began at a 'high point' in 
terms of independence and authority.

Since then,  as the facts discussed in the previous section demonstrate, the Court  on the whole 
gained independence and authority. However, this trend is not a linear one. Instead, it has been a 
'see saw' kind of expansion with two steps forward and one backward. The forward steps relate 
to gradual shifts towards proclaiming supremacy of fundamental rights and 'basic structure' of the 
Constitution,  making  them  immune  to  'amending  powers';  and  by  implication  more  firmly 
establishing supremacy of the Court in being the final interpreter of the constitution  (Golaknath,  
Kesavananda).  The backward  steps  relate  to  the  Court's  acquiescence to  political  pressure  for 
example  at  the  time  of  emergency  and on  other  occasions  especially  in  matters  of  preventive 
detention36 (eg  A.D.M.  Jabalpur  v.  Shivkant  Shukla).  The  same  high  principles  related  to 
individual's  liberty  which  formed the  basis  of  the  forward  steps  were  glaringly  ignored  in  the 
backward steps.  

This seeming disparity can be understood by realising that neither the Court nor the Parliament 
can be treated as a single coherent actor. Different judges have often held competing opinions on 
critical decisions. For example, Golaknath was decided by a six to five vote, and in Kesavananda 
seven against six judges promulgated and upheld the basic structure doctrine. The Chief Justice 
later  appointed  a  five  member  bench  consisting  of  four  judges  who  had  voted  for  unlimited 
constituent power of the Parliament in  Kesavananda and just one judge representing the majority 
opinion  to  hear  Indira  Gandhi  v.  Raj  Narain.  While the  bench  upheld  Mrs  Gandhi's  election 
(turning  down  a  previous  High  Court  decision),  it  struck  down  the  constitutional  amendment 
holding it against the basic structure of the Constitution37. Many of the Court's arguments found a 
ready echo in the Parliament. Opposition party and minority groups, or even dissidents from the 
majority party have often sought to take political leverage through the judicial system38. Executives 
have also tended to shift the burden and blame of decision making to the Court. Politically difficult 
problems such as those relating to religious and cultural discrimination are often resolved in the 
courts, with the acquiescence of the politicians39. Even the Court has shied away from taking firm 

33 Mehta, pg. 77
34 Mehta, pg. 74
35 This theoretical position remains the same even after European Communities Act, 1972 and Human Rights Act,1998. Sathe, pg. 1
36 Mehta, pg. 70
37 Sathe, pg. 8,9
38 Beller, pg. 514, 526
39 Beller pg. 514, 518
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stands on sensitive topics eg.  Babri Mosque  dispute40 has languished in various courts for fifty 
years. The Court has been "wary of upsetting the apple cart"41.     

In this sense, the Court has tended to behave like a political institution. Judicialisation of politics 
and politicisation of  the  judiciary seem to be  the  two sides  of  the  same coin42.  Increasing 
political fragmentation and weakness of the political process in general has provided fertile soil for 
judicial activism, and judges keen to make up for their failures during emergency "have avidly 
taken up the task to preserve the republic"43.     

The expansion of the authority of judges and judiciary's intrusions into 'governance' are not unique 
to India. In fact, expansion of power of 'non majoritarian institutions' (NMIs) has been a worldwide 
trend over  the  past  few decades44.  While  the  particular  institutions  are  almost  always  deeply 
embedded in their nation's histories, we observe some common patterns and reasons behind this 
trend. For example, tendency of politicians to avoid blame for difficult decisions, expectation of 
short  political  terms  or  fragmented  political  structure  etc  have  contributed  to  such  a  trend.  In 
addition, the NMIs have many times actively sought to control public debate and build support 
among societal actors to stem political challenges45.        

4 Conclusion
The Supreme Court of India is fairly independent and authoritative compared to its counterparts in 
most other countries. It was inaugurated in 1950, but inherited legacy of the much older British 
colonial legal system in India, which tended to give strong powers to the courts vis-a-vis colonial 
legislatures. Over the years, it has managed to increase its independence and expand its authority 
by establishing itself as the final arbiter of the Constitution and by proclaiming the 'basic structure' 
of the Constitution 'supreme', immune even to Parliamentary amendments. This expansion has not 
been linear  or  straightforward,  and  proceeded in  a  see-saw trend based  on  political  and social 
situations. This is evident from the decisions taken by the Court in various cases discussed earlier. 
The strong beginning, and subsequent 'political gains' made possible by an increasingly fragmented 
Parliament and perhaps made 'necessary' by India's experience during Indira Gandhi's emergency of 
1970s, explain why the Supreme Court has come about to be such a powerful institution in India. 

This  case  underlines  the  role  and  importance  of  political  structure  and  social  preferences  in 
determining  dynamics  of  power  between elected  and non-elected  branches  of  the  government. 
Tendencies to avoid the 'blame and burden' of politically difficult or sensitive decisions could shift 
power towards non majoritarian institutions (NMIs). On the other hand, a strong and authoritarian 
central government, if it wants, can curb power and independence of such agencies. The case also 
demonstrates that the independence of NMIs (especially the 'behavioural independence', and in case 
of the Supreme Court even the 'formal/legal independence') may not simply be a static result of 
some 'decisions' made by politicians, but might be an evolving outcome of a 'political  contest'. 
Further, the interaction between the two sides (the Supreme Court and the politicians/Parliament in 
this  case)  is  complex.  Institutions  do  not  always  behave  as  single  coherent  actors  and  their 
interaction  is  shaped  by  the  differing  behaviours  and  positions  of  individuals  forming  the 
institutions.        

40 Indian equivalent of the Dome of Rock dispute in Jerusalem. 
41 Mehta, pg. 76
42 Mehta, pg. 76
43Mehta, pg. 80
44 Thatcher, M and Stone Sweet, A (2002), ‘Theory and Practice of Delegation to Non-Majoritarian Institutions’, West European Politics vol 25(1) 
(2002).
     Mehta, pg. 80.
45 Goodman,  J  (1991),  The  Politics  of  Central  Bank  Independence  Comparative Politics 23(3), pg 346
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