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1. Introduction 

In the legislations of most countries in the world, the public or private cultural 

properties are submitted to a «special judicial system which is different from 

the general judicial system of the property and from the one of the goods 

belonging to the same genre»1. It regards some restrictive measures adopted 

with the aim of protecting the «national treasures possessing artistic, historic or 

archeological value»2, by avoiding the dispersion and guaranteeing the public 

use. In some judicial systems the protection is elevated to the special rank, as 

for example in Italy and Spain, where it is ratified the duty of the State to 

safeguard the cultural and property heritage, regardless they are public or 

private3. 

The expressions, which are used even under the semantic profile, reinforce 

sometimes the ideal value of the protected good, as it happens in the Croatian 

Constitution, where the historic property is defended since it is able to embody 

the spiritual value of the nation4 or as it happens in the Georgian Republic 

where the cultural heritage is defined as «spiritual and material chronicle of 

the country»5. 

																																																													
1 G. CORSO, I beni culturali, in C. CASTRONOVO - S. MAZZAMUTO (Eds.), Manuale di diritto privato 
europeo, Milan, 2007, p. 103, the special system to which the cultural good is subjected, due to its reference 
features «proof of civilization, uniqueness or rarity, antiquity», aims at «essentially guaranteeing its 
protection – conservation, without which the proof would be dispersed». 
2 The expression is taken from the article 36 of the Treaty on the Functioning of the European Union. About the 
exception made to the free circulation of goods by the article 36 see I. STAMATOUDI, Cultural property 
law and restitution: a commentary to international conventions and European Union law, Cheltenham, 2011, p. 113; P. 
KOUTRAKOS -  N. N. SHUIBHNE -  P. SYRPIS, Exceptions from EU Free Movement Law: Derogation, 
Justification and Proportionality, London, 2016. 
3 See the article 9 of the Constitution, according to which the Republic «safeguard the landscape and the 
historic and artistic heritage of the Nation». On the vast bibliography on the subject matter see S. 
MABELLINI, La tutela dei beni culturali nel costituzionalismo multilivello, Turin, 2016. In Spain, the article 46 of 
the Constitution establishes that «los poderes públicos garantizarán la conservación y promoverán el 
enriquecimiento del patrimonio histórico, cultural y artístico de los pueblos de España y de los bienes que 
lo integran, cualquiera que sea su régimen jurídico y su titularidad. La ley penal sancionará los atentados 
contra este patrimonio». 
4 The article 69 of the Croatian Constitution sets that «the state shall protect scientific, cultural and 
artistic assets as national spiritual values». The test of the Constitution can be read at the address 
http://www.wipo.int (last visited January 2017). 
5 On this point see the Law no. 2209 on The Protection of Cultural Heritage 25 June 1999, which 
identifies in the cultural heritage a «precondition for the formation of the nation’s self-cognizance 



The echo of such definitions is found in the international field and in 

particular in the delicate field of the “cultural property restitution”, where 

some all-embracing notions, which can include any object with a 

«fundamental significance from the point of view of the spiritual values and 

cultural heritage of the people», prevail. 

This definition taken from the art. 3 of the Statutes of the ICPRCP6 underlines 

effectively the «message of meta individual»7 connected to the cultural 

heritage. 

In other contexts the legislator much more concretely (even with a lot of 

symbolical afflatus) connects the safeguard of movable cultural objects and 

immovable ones to their ability to be «expression or testimony of the human 

creation in the past and in present or as common works of human and 

nature»8 or representation of the «contribución histórica» of a people to the 

«civilización universal y de su capacidad creativa contemporánea»9. 

																																																																																																																																																																																			
representing a self-contained uninterrupted national culture. At the same time, it is an inseparable part of 
the mankind’s treasure». The law is available at http://www.ecolex.org (last visited January 2017). 
6 The Intergovernmental Committee for Promoting the Return of Cultural Property to its Countries of 
Origin or its Restitution in case of Illicit Appropriation, founded by the Unesco in 1978, carries out some 
important functions such as that of «seeking ways and means of facilitating bilateral negotiations for the 
restitution or return of cultural property to its countries of origin». On this point see the article 4 of the 
Statutes, available at http://unesdoc.unesco.org. About the functions performed by the committee see: S. 
URBINATI, Dispute Resolution Mechanisms in Cultural Property Related Disputes: UNESCO Mediation and 
Conciliation Procedure, in V. VADI - H. SCHNEIDER (Eds.), Art, Cultural Heritage and the Market. Ethical and 
Legal Issues, Heidelberg, 2014, pp. 93-116. 
7 A. GAMBARO, Il diritto di proprietà, in A. CICU - F. MESSINEO (Eds.) Trattato di diritto civile e 
commerciale, Milan, 1995, p. 326. This meta-individual message is «made of an intermingling of cultural, 
religious, ethnical, social, historical beliefs and values which may be of great relevance for the identity of 
individuals, states and communities». On this point see F. FIORENTINI, Good Faith Purchase of Movables in 
the Art Market. Comparative Observations, in Pravni život, Pravo i načelo savesnosti i poštenja, 27 godina kopaokičke škole 
prirodnog prava, Borj 11, n. 3/2014, pp. 249-266.  
8 See the Law on Cultural Heritage Preservation (in Official Gazette of the Republic of Macedonia, No. 
20/04 and 71/04). Towards the same direction are directed different laws on cultural heritage, issued 
even in countries which are far from each other. The National Cultural Heritage Act of 2009 (Republic 
Act No. 10066) promulgated in the Philippines Republic defines, for example, as cultural property «all 
products of human creativity by which a people and a nation reveal their identity, including churches, 
mosques and other places of religious worship, schools and natural history specimens and sites, whether 
public or privately-owned, movable or immovable, and tangible or intangible». The definition seems to 
echo the article 2 of the Act 20/1987 Coll. on State Heritage Preservation of the Czech Republic which 
gives the status of cultural monuments to the movable and unmovable goods «that are important 
documents of historical development, of the life style and of the environment of society from the most 
ancient times to the present day, as manifestations of the creative abilities and work of humankind in 
various fields of human activity, based on their revolutionary, historical, artistic, scientific or technological 
value». The English version of the Philippine and Czech Law are respectively available at 



 

2. The peculiarity of the regulatory regime 

The narrative value connected to the definition of cultural property 

constitutes, as matter of fact, the theoretical background which foster, both in 

the national and international field, the specialty of the regulatory regime 

aimed at protecting the cultural property. The most evident traits of this 

legislative singularity are found in the identification of the limits to the sale-

ability of goods of historic artistic interest10, restrictions which considerably 

vary in intensity simultaneously to the typology and wealth of the goods 

present in each State. 

The means of safeguard vary from the ban on the export to custom inspection 

with the issue of special authorizations, from the prohibition against 

alienation11 and the introduction of a pre-emption right in favour of the 

State12.  

Among the res extra-commercium, many countries chose to include some 

typologies of artifacts, considered relevant for dating, reference sample 

features, way of recovery13.  

The removal from the free trade usually characterizes the public property 

goods14, sometimes included in inventories and declared, as in Italy, public 

																																																																																																																																																																																			
http://www.wipo.int and at the website of the Czech Ministry of Culture http://www.mkcr.cz. (both last 
visited January 2017). 
9 In reference to this direction see the preamble to the Ley no. 16 of 25 June 1985, related to the 
Patrimonio Histórico Español. About the definition of “cultural property” see J. H. MERRYMAN, Two 
Ways of Thinking About Cultural Property, in Am. J. Int’l. L., n. 4/1986; J. BLAKE, On defining the cultural 
heritage, in Int»l & Comp. L.Q., n. 1/2000. The identification of the concept of “cultural property” continues 
causing wide debates as in M. BUSSANI, The (Legal) Culture of Cultural Property, in J.A. SÁNCHEZ 
CORDERO (Ed.), La convención de la UNESCO de 1970. Sus nuevos desafíos, Mexico City, 2013, p. 401. 
10 A. WALLWORK, The economics of Property laws, in The Indonesian Journal of International & Comparative Law, 
n.1/2014. 
11 As it happens, for example, in France for the movable goods owned by public bodies, with the 
exception of when they are moved to other State institutions. 
12 On the different protective measures see B. HAUSER-SCHÄUBLIN, L.V. PROTT, Cultural Property 
and Contested Ownership: The Trafficking of Artefacts and the Quest for Restitution, London, 2016; J. 
PAPADOPOULOS, International meeting on illicit traffic of cultural property, Rome, 2010; J.A.R. NAFZIGER - 
R. KIRKWOOD PATERSON - A. DUNDES RENTEL, Cultural Law, International, Comparative, and 
Indigenous, Cambridge, 2010. 
13 All these different elements are found in the Greek legislation, as M. WANTUCH-THOLE reports in 
Cultural property in cross-border litigation, Berlin, 2015, p. 99. 



asset. It is not possible to acquire it lawfully neither through the ownership or 

the purchase in good faith.15 

The legislation of safeguard appears mainly diversified in reference to the 

cultural goods of private ownership and to those which are kept in the subsoil 

or into the ocean floor. In these cases, the diversity of the public system sets 

significant problems, starting from the selection criteria of the applicable law16, 

a decision which can legitimate or cannot legitimate the held behaviors and 

determine the fate of a judicial action depending to the undertaken 

parameters. 

The reconstruction of the validity of the “title of property” becomes 

particularly complex where the good passed through many jurisdictions and 

the recourse to the so called “forum shopping” that the foundation of titles of 

ownership independent from the national law of the country of origin was 

made possible, even for stolen or illegally exported objects (let’s consider the 

purchase which did not take place fraudulently within an organization which 

safeguards the possessor in good faith17). 

These criticalities are further worsened in the case of conflicts related to the 

archeological goods, regarding which it is often difficult to establish the place 

of extraction of materials, as in the so called case “Sevso Treasure”, which saw 

																																																																																																																																																																																			
14 The goods belonging to the State property, which are indicated in the article 54 of the Cultural 
Property Code, are inalienable. However, they can be «object of transfer among the State, the regions 
and the other public territorial bodies». 
15 Therefore, the actions of claiming of the historic-artistic property (catalogued, classified or declared of 
particularly important interest) are not normally subject to the prescription period, as several European 
regulations expressly consider, e.g. the article 724, paragraph I of the swiss Civil Code, the art. L3111-1 of 
the Code général de la propriété des personnes publiques or the third subsection of the article 78 of the 
Cultural Property Code as modified by the article 1, subsection 6 letter b), Legislative Decree 7 January 
2016 no 2, in reference to the goods which belong to museum public collections, archives, libraries 
conservation funds and ecclesiastical or other religious institutions. 
16 See A. GAMBARO, Community, state, individuals and the ownership of cultural objects, in J.A. SÁNCHEZ 
CORDERO (Ed.), La convención, No 9 above, p. 135. 
17 On the international debate related to this topic, see: A. CHECCHI, The Settlement of International Cultural 
Heritage Disputes, Oxford, 2014; J. BLAKE, International cultural heritage law, Oxford, 2015; G. DARI-
MATTIACCI - C. GUERRIERO, Law and Culture: A Theory of Comparative Variation in Bona Fide Purchase 
Rules, Oxford, 2015, pp. 543-574. About the international disputes in the field of cultural properties, see I. 
A. STAMATOUDI, Cultural property, n 2 above, p. 189, which underlines as «cultural property claims, 
especially those involving the return of cultural objects to their countries of origin, are usually 
international claims». 



Croatia and Hungary counter-poses in the attempt to prove the provenience 

of the treasure form its own territory18. 

Some judicial events testify that, even when identifying with precision the area 

of recovery of an artifact, a group of possible persons, who are legitimized to a 

claim, can be formed. In particular, complex controversies were generated 

during the finding of precious finds in the sea bottom, as it recently happened 

with the discovery and the recovery of the Spanish frigate called “Nuestra 

Señora de las Mercedes”19. 

The context is made more complex by the process of redaction of the laws on 

cultural property which often use a not very clear language and sometimes 

they are «too vague» to constitute the «basis for criminal liability»20. 

The evidence that the indicted person was aware of breaking the public laws 

in the field of ownership acquires a significant judicial importance and 

becomes crucial in the courts of some countries like the USA21, by making 

even more untraceable the psychological element of the mens rea, already 

																																																													
18 The so called “Sevso Treasure” consists in a series of precious silver objects which date back to the late 
Roman age, between the end of the fourth and the beginning of the fifth century AD. The ways and the 
site of the finding remain still debated, in fact the governments of Hungary, Yugoslavia (later Croatia) and 
Lebanon promoted autonomous ownership claiming. In reference to one of pieces with a major value 
known as “Hunting Plate”, it is present an inscription with the name “Pelso”, that is the name of the 
existing lake Balaton, in Hungary. On 26 March 2014, Viktor Orbàn, the hungarian Prime Minister, 
announced that half of the treasure, consisting of seven pieces, returned to the country of origin after the 
payment of 15 million Euro. On this aspect see H. MERRYMAN, Thinking about the Sevso Treasure, in 
Thinking about the Elgin Marbles, Alphen aan den Rijn, 2009, p. 348. On the judicial events related to “Sevso 
Treasure” see Republic of Croatia, et al. v. Trustee of the Marquess of Northampton 1987 Settlement, 
203 A.D.2d 167, 610 N.Y.S.2d 263 (1994). 
19 The recovery of the treasure kept by the “Nuestra Señora de las Mercedes”, the Spanish frigate which 
was sank by the British navy off the Portuguese southern coast in 1804, caused one of the judicial 
controversies most intrigued in the history of the underwater findings. The U.S. Courts, which were 
appointed with the matter, contributed «to the clarification of the status of underwater cultural treasures 
in international law by giving decisive preference to the flag state as original owner of the vessel, over the 
competing claims of salvors». On this aspect see F. FRANCIONI, Cultural property in International law, in M. 
GRAZIADEI - L. SMITH (Eds.), Comparative Property Law: Global Perspectives, Cheltenham, 2017, p. 387, 
who nevertheless underlined as «many questions remain open». On the judicial case of “Nuestra Señora 
de las Mercedes” see also D. WERNER, Piracy in the Courtroom: How to Salvage $500 Million in Sunken Treasure 
Without Making a Cent, 67 U. Miami L. Rev. 2013, p. 105. 
20 J. E. MORROW, The National Stolen Property Act and the Return of Stolen Cultural Property to its Rightful Foreign 
Owners, in B.C. Int»l & Comp. L. Rev., n.1/2007. About these aspects see also C. ROODT, Restitution of art 
and cultural objects and its limits, XLVI CILSA, 2013, p. 288.  
21 About the U.S. legislative system, C. ROODT, Private International Law, Art and Cultural Heritage, 
Cheltenham, 2015, p. 178; E. MOUSTARIA, Art Collections, Private and Public: A Comparative Legal Study, 
Berlin, 2015; A. WAGNER -R.K. SHERWIN, Law, Culture and Visual Studies, Berlin, 2014. 



difficult to identify because of illegal excavation not made by the purchaser 

and in the presence of a plurality of documented transactions.  

In this context, even the international agreement does not play a decisive role 

because of some factors like: the lack of retroactive effectiveness, the limited 

number of States which endorse it, the possibility of filing a claim exclusively 

by State bodies22 and the interaction among different regulation levels23.  

The absence of the principles widely known at an international24 level 

favoured the promulgation of strongly “protective rules”, in particular in 

relation to the archeological and historic goods, not excavated yet, which are 

in the subsoil or in the sea bottom; these goods, in many systems, are given to 

the State ex lege25. 

 

3. The archeological goods and the politics of territorial planning 

In the field of cultural property law, the archeological goods or the ones with 

historic nature, which are buried or sunken, acquire very peculiar 

connotations not only for their oldness, but also for the context where they are 

collocated, an area of interest which is normally useful to give the scientists 

precious scientific26 information.  

																																																													
22 It is the case of the UNESCO Convention and the communitarian directives, which exclude the 
possibility of filing a recovery claim directly by a specific citizen. See M. FRIGO, Il Codice dei beni culturali: 
aspetti di diritto internazionale e comunitario, in G. ALPA - G. CONTE - V. DI GREGORIO, I beni culturali nel 
diritto. Problemi e prospettive, Naples, 2010, p. 42. 
23 He underlines the difficulty of coordination among the different levels of regulation. E. D’ALTERIO, Il 
Commercio, in L. CASINI (Ed.), La globalizzazione dei beni culturali, Turin, 2010, p. 98. 
24 About the necessity of a major uniformity at an international level see A. KURJATKO, Are finders 
keepers? The need for a uniform law governing the rights of origin owners and good faith purchasers of stolen art, in U.C. 
Davis Journal International & Pol., n. 5/1999. 
25 With the regulations on the archeological goods that one on the paleontological goods is traditionally 
compared. The scope of this essay is limited to the goods which are found in the subsoil. While the 
archeological or historic property, discovered on the sea bottom, deserves an autonomous dissertation for 
the variety and the peculiarity of the issues which are connected to this. On this point see J. BLAKE, 
International Cultural Heritage Law, Oxford, 2015; S. DROMGOOLE, Underwater Cultural Heritage and 
International Law, Cambridge, 2013; C. FORREST, International Law and the Protection of Cultural Heritage, 
London, 2010. 
26 P. GERSTENBLITH, The public interest-in the restitution of cultural object, in Connecticut Journal of International 
Law, Conn. J. Int’l. L., n. 2/2001, underlines that: «the archaeological heritage consists of the fragile and 
non-renewable physical evidence of humankind’s origins and behavior. Only carefully preserved, original 
contexts can furnish the data upon which the reconstruction of our past depends. Once this context is lost, 
the inherent value, that is the historic, cultural and scientific information that informs us about the object, 
is irreparably injured». 



Over the last years, the identification of this peculiarity has market the policy 

about cultural property, in particular, in the international field where the 

opportunity to protect the old finds was recognized, not only for their 

economic value, but above all for their cultural and scientific meaning they 

have.  

In this field, the action of the European Council has been particularly relevant 

since the 60s with the approval of the London Convention, which drew the 

attention of the international community to the necessity of adopting the 

«most strict scientific methods in the archeological researches or discoveries, in 

order to safeguard the full historic meaning». 

To this end, the joining states undertook to repress the illicit excavations and 

to entrust the archeological researches «only to qualified persons, ensuring, in 

so doing, the control and the conservation of the achieved results». 

The efficacy of the protectionist measures was implemented by the revision of 

1992 Malta’s Agreement. Along the line which has already been traced, 

significant news were introduced, starting from the art. 1, subsection 1, which 

among its goals indicates the protection of the cultural deposits as «source of 

the common European memory and instrument of scientific27 and historic 

study». 

According to this point of view, the «context of the discovery»28 was expressly 

classified as a completing part of the archeological assets and an element that 

																																																													
27 See the art. 1 of the European Convention for the safeguard of the archeological property, which 
extends the concept of archeological property to the traces of the existence of the man in the past. The 
traces correspond to «the criteria established in the law itself». On the role which the Council of Europe 
had in the politics of safeguard and promotion of the archaeological property, see A. DAMATO, L’azione 
del Consiglio d’Europa a tutela del patrimonio culturale europeo, in A. CANNONE (Ed.), La protezione internazionale 
ed europea dei beni culturali, Bari, 2014, p. 59. 
28 The paragraphs 1, sub-paragraph 2 and 3 of the European Convention on the protection of the 
archaeological heritage sets that: «all remains and objects, or any other traces of human existence, which 
bear witness to epochs and civilizations shall be considered as archaeological objects: i) whose protection 
and study allow the description of the man»s evolution and his relationship with the nature; ii) whose 
main means of information are made up by excavations and discoveries, as well as other means of 
research regarding men and the environment which surrounds him; iii) which are on territories under the 
jurisdiction of the contracting parties. 3 The archaeological heritage includes buildings, architectural 
complexes, protected sites, movable traces, monuments of other nature, together with their context, 
located both in the subsoil or underwater». The list is merely exemplifying.  



characterizes wary politics of urban requalification. These politics can, 

according to the guidance of the art. 5, «conciliate and articulate the 

respective needs of the archeology and territory development»29. Under the 

auspices of the Convention, the achievement of this goal passes through the 

participation of the archeologist in all the phases of the planning programs 

and the identification of adequate means useful to financially support the 

financial research, by increasing «the material means of the precautionary 

archeology» with the prediction of specific funds, which come from the public 

field and the private one in case of important maintenance works30.  

This kind of regulations revealed itself particularly effective, since it imposed 

the so called “polluter pays principle”31 in the archeological sector too and on 

a national scale it favoured the embedding of good panning procedures, which 

are useful to experiment avant-garde systems on the evaluation of the 

“archeological potentialities” of the territory32. In Netherlands33, for example, 

the soil mapping, even thanks to the use of modern detecting technologies, 

produced a particularly advanced system of cartography; this was of 

fundamental assistance to distinguish the areas which were possible to dig 

from the ones assigned to the «archeological reserves».  

The assumption of “predictive” models, after Malta’s Convention, spread in 

many European countries, as it happened in France where, in 2002, the 

																																																													
29 See the paragraph 5 of the Convention. In particular, the paragraph 5, III forces the states into 
«monitoring that the researches with an environmental impact and the subsequent decisions take into 
complete consideration the archeological sites and their framework». 
30 In the estimated budget «the investigations and the preliminary archeological researches, the scientific 
documents of synthesis, the communication and the full publication about the discoveries have to be 
present». See the paragraph 6 of the Convention. 
31 F.H. OOSTERHUIS - P. TEN BRINK, Paying the Polluter: Environmentally Harmful Subsidies and their 
Reform, Cheltenham, 2014; H. SHUE, Climate Justice: Vulnerability and Protection, Oxford, 2014; P.G. 
HARRIS, Ethics and Global Environmental Policy: Cosmopolitan Conceptions of Climate Change, Cheltenham, 2011. 
32 Many reporters underline the importance and the value of Malta’s Convention, see e.g. W. J.H. 
WILLEMS, The work of making Malta: the Council of Europe’s archaeology and planning committee 1988–1999, in 
Eur. J. Arch., n.1/2007, which considers the Convention as a «watershed in the development of European 
archaeology». 
33 About the dutch model see F. ULISSE, La tutela del «bene culturale» in Europa tra legislazioni e strumenti 
operativi, in A. D’ANDREA - M. P. GUERMANDI (Eds.), Strumenti per l’archeologia preventiva: esperienze, 
normative e tecnologie, Budapest, 2008, p. 111. 



INRAP, which is a specific body with the task of carrying out preliminary 

diagnosis and excavation activities, was set. 

The ratification of the Convention did not always correspond to the 

promulgation of punctual legislative measures and with the adoption of an 

organic regulation on the precautionary archeology34. 

However, beyond the normative fact the responsibilities taken in Malta 

favoured the birth of new methodologies of intervention and redesigned, from 

a cultural point of view, the relationships between the territorial planning and 

the safeguard of the archeological patrimony, not only in its tangible parts but 

also in relation to the immaterial dates which we can acquire from these 

pieces35.  

The interest in the protection of the immaterial assets of knowledge, which 

can be spread from a historic site, became one of the main fil rouge and allowed 

to find a common point between the current legislations on archeological 

goods. 

The bond does not only appear among the country of the Council of Europe 

but also in further geographic areas, as evidence of a trend that emerged on a 

global scale.  

Under this profile unusual examples, but indicating of the described trend and 

its spread, are the bills which were approved in 2016 by the State of Antigua 

and Barbuda’s and Victoria’s (Australia) Parliament. 

In the first case the art. 2 gives the status of «cultural heritage» to all «traces» 

of human existence which sow a «cultural, historical or archaeological 

character» together with their «archaeological and natural context»36. 

																																																													
34 As it happened in Italy, where a specific regulation on the precautionary archeology is still absent.  
35 See on this point K.M. BANKS - J.S. CZAPLICKI (Eds.), Dam Projects and the Growth of American 
Archaeology, London, 2016; L.R. LOZNY, Comparative Archaeologies: A Sociological View of the Science of the Past, 
Berlin, 2011. 
36 The paragraph 2 refers to traces «which are older than 50 years such as». For a further exam of the bill, 
please visit http://www.legalaffairs.gov.ag (last visited January 2017). 



In the second case the art. 3 distinguishes the «archeological artefact» from the 

«archeological sites» by giving to these an autonomous value, linked to the 

capacity to give «information of past activity in the State»37. 

The attention to the extraction sites and to the scientific information they can 

give actually got the finder’s prerogative into perspective, both in the field of 

civil law and in that one of common law, forcing him to reform the habits and 

the rooted regulations38. 

 

 

 

 

 

4. The limitation of the finders’ prerogative 

An emblematic example is given by the 1996 Treasure Act, which while 

modifying the Crown prerogative on found treasures39, widened the range of 

																																																													
37 The reading of the two definitions, which are contained in the paragraph 3 of the Victoria State’s Law, 
is actually symmetrical, since the material is a defining element in the case of archeological sites, in the 
same extent the concept of “place” and “site” represent elements which are necessary to the definition of 
the notion of “archaeological artifact”. The full text of Heritage Bill 2016 is available on 
http://www.legislation.vic.gov.au 
38 On the finders’ right see R. HICKEY, Property and the Law of Finders, London, 2010; A. L. TABERNE, 
Cultural Property Acquisitions. Navigating the Shifting Landscape, Berlin, 2012, p. 171. 
39 The Treasure Act, which is valid only in England, Wales and Northern Ireland entered into force on 24 
September 1997. According to the Treasure Act, “treasure” is: «(a) any object at least 300 years old when 
found which - (i) is not a coin but has metallic content of which at least 10 per cent by weight is precious 
metal; (ii) when found, is one of at least two coins in the same find which are at least 300 years old at that 
time and have that percentage of precious metal; or (iii) when found, is one of at least ten coins in the 
same find which are at least 300 years old at that time; (b) any object at least 200 years old when found 
which belongs to a class designated under section 2(1); (c) any object which would have been treasure 
trove if found before the commencement of section 4; (d) any object which, when found, is part of the 
same find as -(i) an object within paragraph (a), (b) or (c) found at the same time or earlier; (ii) an object 
found earlier which would be within paragraph (a) or (b) if it had been found at the same time». Under 
the notion of “treasure” are also included, starting from 1 January 2003, data of the entering in force of 
Treasure (Designation) Order 2002: «(a) any object (other than a coin), any part of which is base metal, which, 
when found is one of at least two base metal objects in the same find which are of prehistoric date; (b) any 
object, (other than a coin) which is of prehistoric date, and any part of which is gold or silver». On 
Treasure Act see R. BLANDE, The Development and Future of the Treasure Act and Portable Antiquities Scheme, in 
S. THOMAS - P. STONE (Eds), Metal Detecting and Archaeology: the relationships between archaeologists and metal 
detector users, Woodbridge, 2008, pp. 63-85; N. PALMER, Acquiring property in treasure and the duty to notify: The 
Coroners and Justice Act 2009 and the new criminal offence, in Art Antiquity & Law, n. 2/2010. 
 



finds put under the safeguard and introduced mechanisms aimed at 

safeguarding the extraction sites. 

As matter of fact, the ancient rule of the “treasure trove” showed all its gaps in 

occasion of some important archeological and historic findings, which 

notwithstanding their relevance could not be qualified as treasure. 

In fact, in the traditional conception of the common law this category included 

only the artefacts which were made in gold or silver and could pass the 

“intention return test” aimed at verifying whether the original owner had 

deposited the good with the intention of recovering it. 

The last one did not only exclude the precious historic evidence from any 

form of safeguard, but they allowed the splitting up of elements belonging to 

the same site on the only base of their material amount.  

The extension of the “treasure” notion and the abolition of the tests on the 

intentional or not intentional nature of the deposit made possible to safeguard 

also objects containing a minimum part of precious metals, by offering in the 

meantime a safeguard to any evidence which was found together with other 

materials that can be qualified as treasure. The new regulation sets that the 

goods which can be included in the category defined by the art. 1 of Treasure 

Act must be reported to the territorially competent Coroner within 14 days 

from the discovery or when the «the finder first believes or has reason to 

believe the object is treasure»40. 

The involvement of the Coroner allows to start the procedural process which 

is necessary to establish if the finding can be classified as treasure. Only in that 

case the finds can be offered to the local and national museums for the 

purchase, after that a committee of independent experts met at Treasure 

Valuation Committee41 and established the market value42.  

																																																													
40 See the paragraph 8 of the Treasure Act. The person, who transgress the terms for the communication 
to the Coroner established by the law, can be punished with an imprisonment (up to 3 months) and/or 
with a pecuniary sanction. 
41 The Treasure Valuation Committee, previously Treasure Trove Reviewing Committee, expresses an 
independent opinion in reference to the value of the found treasures and periodically releases some 



The payment of the reward can be refused or reduced only if the “finder” 

incurred in one of the cases described in the par. 79 of the Code of Practice, 

which states as an example some hypotheses like: a) the finder failed to report 

treasure within 14 days of making the find; b) the finder committed an offence 

under section 42 of the 1979 Ancient Monuments and Archaeological Areas 

Act43, which forbids the use of a metal detector in a “protected place”44; c) 

evidence of illegal activity in relation to a find45; d) when the finder 

trespassed46; e) presence of reasonable grounds for believing that a find was 

made elsewhere than on the alleged site; f) if only part of a find was handed 

in47 or if the finds were damaged. 

On the payment of the reward even the damage caused to «archaeological 

deposits making up the contexts which may explain the circumstances in 

which the object became buried or concealed» or the omission of “relevant” 

information about the circumstances «surrounding a find, including the find-

spot» can have influence. These last hypotheses testify the interest showed by 

the British legislator in the reconstruction of the setting of the finding and in 

the scientific evidences it can give. Under this perspective, in the Code of 

Practice is expressly recommended the recourse to help of archeologists when 

																																																																																																																																																																																			
guidelines on the estimate of the finds. On the functions of the Committee see from paragraph 65 to 70 of 
Treasure Act 1996 Code of Practice (2nd Revision) England and Wales (after called Code of Practice). 
42 Whenever the find is not classified as a treasure or does not receive the interest from museums, it will be 
returned to the finder, unless there is the opposition of the occupier or the landowner. In this case, the 
Coroner shall keep the find until the resolution of the controversy. The procedure which may happen in 
case of intervention by the occupier or the landowner is described in the paragraph 50 of the Code of 
Practice. 
43 See the section 42 of the Ancient Monuments and Archaeological Areas Act 1979. The “protected 
place” are «(a) the site of a scheduled ancient monument; (b) any monument under the ownership or 
guardianship of the Secretary of State or a local authority by virtue of the Act and (c) a place situated in 
an area of archaeological importance (at present the only areas that are so designated are the historic 
centres of the following five towns: Canterbury, Chester, Exeter, Hereford and York)». The quotation is 
taken from the Code of Practice, paragraph 20. 
44 See the paragraph 79 of the Code of Practice. 
45 According to the Code of Practice an «evidence of illegal activity» must exist, regardless «whether or 
not a prosecution has been mounted». 
46 The trespassing must not be proved, in fact some «reasonable grounds» are sufficient to believe that it 
happened.  
47 On this point see the paragraph 79 of the Code of Practice, which also identify the hypothesis of the 
finder who «has failed to deposit a find promptly as directed by the coroner and/or where there is 
evidence that only part of a find has been handed in». 



for example we come upon in artefacts, which have a large size or are unusual 

or fragile. 

In the attempt to stimulate the recourse to expert personnel, who is able to 

provide scientific documentary evidence for the discovery, the Code 

introduced the right of the finder, who communicates the finding and allows 

the archeological excavation, to be eligible for a reward «for the whole find» 

and not just for that part which was removed from the ground. In these cases, 

the Secretary of State has to examine the specific individual circumstances of 

each case, by using an evaluative power which widens into the cases indicated 

in the paragraph 79 of the Code of Practice48.  

The amount of the reward will be payable to the finder, the landowner and/or 

the occupier of the land in equal proportions49 or it will be apportioned in 

reference to the agreement made by those eligible50.  

The choice of the British legislator to pay a reward, which is congruent with 

the real value of the object, is clearly ordered by the interest in «encouraging 

the reporting of finds»51. In so doing, the legislator can make the selling on the 

black market little advantageous.  

The statistic data testify an increase in the number of finds which were 

declared after the approval of the Treasure Act and the institution of the 

“Finds Liaison Officers”52. Positive results that did not influence the 

																																																													
48 The Secretary of State can decide if he has to refuse o to reduce the payment of the reward in the cases 
listed by the paragraph 79. The Code of Practice specifies that even if these circumstances recur «the 
occupier or the landowner will be eligible for the whole of the balance of the reward in such proportion as 
the Secretary of State may determine, according to the principles laid down in paragraph 74, provided 
that there is no evidence that they have been a party to wrong behaviour on the part of the finder». The 
Secretary of State will establish the value of the finds, by availing of the assistance by the Treasure 
Valuation Committee. 
49 See paragraph 72 of the Code of Practice, which underlines as «it is normal practice to divide rewards 
equally between the finder and landowner on a 50:50 basis unless another form of agreement has been 
reached between them (see paragraph 73), or the reward is abated». 
50 The section 30 (2) of the Coroners and Justice Act 2009 further extended the range of persons who 
under the Treasure Act 1996, are entitled to a reward for what they found, including «any person who 
gave notice under section 8A in respect of the treasure». 
51 About this aspect see paragraph 71 Code of Practice. 
52 On the “Finds Liaison Officers” (FLOs) see the paragraph 5. As far as the reached results are concerned 
see the Report which are published on the website Portable Antiquities Scheme at 
http://www.finds.org.uk.  



legislations of the so called “source nations” which are heartfelt regarding the 

payment of the rewards.  

In Spain and Italy, for example, the reward cannot exceed the 50% of the 

value set by a legal survey53 or by the Ministry54.  

In reference to the Spanish law, the art. 44 of the Ley 16/1985 introduced an 

“excepción” to the regulations of the Civil Code on Treasure55, decreeing the 

belonging to the «dominio público» of all objects and ruins «que posean los 

valores que son propios del Patrimonio Histórico Español», which were found 

in the subsoil after some excavations or just for a simple chance56. The 

discoverer has the obligation to inform the competent bodies about the finding 

he/she made. According to the regulations on “depósito legal”, he/she is 

responsible for the finds until they are not delivered to the competent 

authorities57. The infringement, by the discoverer, of the duties of 

communication/report and conservation, causes the loss of the right to 

reward. Similarly, in Italy the art. 90 of the Cultural Property Code provides 

that the discoverer of movable or immovable property has a duty of 

																																																													
53 See paragraph 44, third subparagraph, of the Ley no. 16 of 25 June 1985, on the Patrimonio Histórico 
Español. 
54 The article 92 of the Cultural Property Code considers the payment, at the Ministry’s expense, of a 
reward for the fortuitous discoveries of archeological goods, movable or immovable property. The reward 
is not higher than a fourth of the found objects’ value and shall be paid to: a) «the owner of the property 
where the finding happened; b) the licensee of the research activity, under the article 89; c) the fortuitous 
discoverer who complied with the duties set by the article 90. The owner of the property who obtained 
the licensee to do research, under the article 89, or the discoverer, has the right to a reward that is not 
greater than the half of the found objects’ value». The reward can be given in money or through giving 
some of the found objects. The code does not exclude the possibility to obtain «after request, a tax credit 
of the same amount». In reference to the costing of the reward see the article 93 of the Code. 
55 The article 351 of the Código Civil sets that «el tesoro oculto pertenece al dueño del terreno en que se 
hallare. Sin embargo, cuando fuere hecho el descubrimiento en propiedad ajena, o del Estado, y por 
casualidad, la mitad se aplicará al descubridor. Si los efectos descubiertos fueren interesantes para las 
ciencias o las artes, podrá (entendemos facultad y no deber) el Estado adquirirlos por su justo precio, que 
se distribuirá en conformidad a lo declarado». 
56 On this point see the article 44, third subparagraph, of the Ley no. 16 of 25 June 1985, concerning the 
Patrimonio Histórico Español . 
57 The same article sets that the duty of the descubridor to «comunicar a la Administración competente su 
descubrimiento en el plazo máximo de treinta días e inmediatamente cuando se trate de hallazgos 
casuales». 



communication to the competent authority58 within twenty-four hours from 

the discovery and of providing for their temporary preservation59. 

There is no right to reward if the research activities were carried out without 

the consent of the owner or holder of the land60. 

5. The French Legislation and Loi 2016-925 

In the French legislation there are several similarities with the provision which 

are in force in Italy and Spain, but with some substantial peculiarities in 

relation to the ownership system. The Code du patrimonie makes provisions 

for the duties to signal to the competent authorities the discovery of 

«monuments» or «ruines», «substructioncs», «mosaiques», «elements de 

canalisations antique», «vestiges d’habitation ou de sépulture anciennes»,  

«inscriptions», «objets» which are of interest to the «préhistoire, l’histoire, 

l’art, l’archéologie ou la numismatique»61.  

As it happens in Italy and in Spain, nobody can start the archeological 

researches, excavations and surveys up, which are aimed at the research of 

ancient finds without the administrative authorization62. The authorization in 

France is given, depending on the type of intervention that is made, after the 

																																																													
58 The article 90 of the Code on Cultural Property sets that the communication about the finding can be 
made to the Superintendent or to the Mayor or to the authority of public security. The Superintendent 
must inform the Carabinieri in charge of the safeguard of the cultural property. As the Cassazione 
clarified, the duty of communication remains «until the moment when is not done or not verified the 
omission» and «the finding cannot be transferred to a subsequent “holder” of the good, who will only 
have the duty of custody and conservation, since the “typical situation” of the “discovery” of the good 
instantaneously finishes». See Cass., 18 July 2016, n. 30383. 
59 The discoverer has the power to proceed removing movable objects, «which it is not possible to grant 
the custody of». The article 90 considers the burden of the Ministry of repaying the expenses made for the 
conservation and removal. 
60 See the article 92, subparagraph 3, Code on Cultural Property. 
61 See the articles 531-14 of the Code du patrimoine. The discoverer or the landowner «sont tenus d’en 
faire la déclaration immédiate au maire de la commune, qui doit la transmettre sans délai au préfet. 
Celui-ci avise l’autorité administrative compétente en matière d’archéologie. Si des objets trouvés ont été 
mis en garde chez un tiers, celui-ci doit faire la même déclaration». It is responsibility of the owner the 
«conservation provisoire des monuments, substructions ou vestiges de caractère immobilier découverts sur 
ses terrains. Le dépositaire des objets assume à leur égard la même responsabilité». 
62 On this point see the articles L531-1 of the Code du patrimoine which underlines as «nul ne peut 
effectuer sur un terrain lui appartenant ou appartenant à autrui des fouilles ou des sondages à l’effet de 
recherches de monuments ou d’objets pouvant intéresser la préhistoire, l’histoire, l’art ou l’archéologie, 
sans en avoir au préalable obtenu l’autorisation. La demande d’autorisation doit être adressée à l’autorité 
administrative; elle indique l’endroit exact, la portée générale et la durée approximative des travaux à 
entreprendre». 



opinion of the Conseil National de la Recherche Archéologique (CNRA) or of 

the Commissions Interrégionales de la Recherche Archéologique (CIRA). 

The interest in maintaining the French cultural assets has found the 

cornerstone of the public politics, which is aimed at promoting the discovery 

and the preservation of the finds kept in the subsoil63, in the institution of the 

“precautionary archeology”. The approval of the  Loi no 2001-44 17th 

January 2001 made possible to impose on the public and private soils firstly 

diagnostic activities and later excavations where works potentially able to 

damage elements belonging to the archeological property must be executed64.  

The materials which were found during the procedures of the “precautionary 

archeologies” until the entering in force of the law on «liberté de création, 

l'architecture et le patri moine»65 were divided in “parts égales” between the 

state and the owner of the land66. On the other hand, the fortuitous finds 

became purchases under the availability of the owner of “du fonds”67 and of 

																																																													
63 According to the articles L521-1 of the Code du patrimoine the «archeologie preventive» aims at 
guaranteeing «à terre et sous les eaux, dans les délais appropriés, la détection, la conservation ou la 
sauvegarde par l’étude scientifique des éléments du patrimoine archéologique affectés ou susceptibles 
d’être affectés par les travaux publics ou privés concourant à l’aménagement. Elle a également pour objet 
l’interprétation et la diffusion des résultats obtenus». 
64 The Institut national des recherché archéologiques préventives (INRAP) is a public body which ensures 
«l’exploitation scientifique des opérations d’archéologie préventive et la diffusion de leurs résultats. Il 
concourt à l’enseignement, à la diffusion culturelle et à la valorisation de l’archéologie». See the articles 
L523-1 du Code du patrimoine. On this point see also F. GILIGNY, Heritage Management from Science to 
Commodificationin, in P.F. BIEHL - C. PRESCOTT (Eds), Heritage in the Context of Globalization Europe and the 
Americas, Berlin, 2013, p. 29, which highlights «one of the new legislation’s main impacts was on the 
system of employment for archaeologists through the creation of a public research estabilishment 
(INRAP) operating under the authority of the French Ministries of Culture and Research. This 
estabilishment carries out most of the archaeological evaluations and excavations in France». 
65 The text of the law approved on 7 July 2016, is available on http://www.legifrance.gouv.fr. The law 
entered in force on 9 July 2017. 
66 The articles L523-14 of the Code du patrimoine, abrogated by the Loi no 2016-925, set: «si, à l’issue 
d’un délai d’un an à compter de la réception du rapport de fouilles mentionné à l’article L. 523-11, le 
propriétaire n’a pas exprimé une intention contraire, il est réputé avoir renoncé à la propriété des vestiges 
qui lui étaient échus par le partage. La propriété de ces vestiges est alors transférée à titre gratuit à l’Etat». 
The division of the finding between the state and the landowner took place even in case of a 
“programmée archeological research”, made by and on behalf of the state, under the «règles du droit 
commun». See the articles L531-11 of the Code du patrimoine, now abrogated. 
67 If the discoverer is not the owner, he will have the right to receive half of the value of what he found. 
The notion of fortuitous discovery is not clearly defined in the French Law. The legislator uses different 
evaluative parameters such as the presence of metal detector or the place which was chosen for the 
research. About the notion of fortuitous discovery, see F. TERRÉ - P. SIMLER, Droit civil: les biens, Paris, 
2014. 



the discoverer, except for the faculty of the state to act in claim68 by paying an 

“indemnité” normally in proportion to the value of the good69.  

For a long time, this system has left a wide space of feasibility the privates, who 

had the possibility to become assignee of a part of the found property.  

The Loi 2016-925 actually simplified the system and reinforced the public 

prerogatives on the archeological finds, moving the French legislation close to 

the Italian and Spanish ones. 

Particularly, as far as the “mobiliers” goods are concerned, it is set forth the 

unenforceability of the articles 552 and 71670 of the code civil both in presence 

of discoveries made after “operation archeologique” and under the hypothesis 

of fortuitous finds, provided that the finds were discovered on lands which had 

been acquired after the law entered in force71. In the first case the new system 

introduced a presumption of belonging to the state from the moment of the 

discovery, in the second case from the moment when a scientific interest is 

found to the preservation of what was fortuitously found. 

Even the archeological goods, which were discovered on the lands acquired 

before the law 2016-925 came into effect, were put under restrictions. In fact, 

they were given to the custody of the states offices for the time necessary to the 

																																																													
68 On this point see the artiche L531-5 e L531-16 of the Code du patrimoine, abrogated by the Loi n. 
2016-925. See W. FABER - B. LURGER, National Reports on the Transfer of Movables in Europe, München, 
2011, p. 26. 
69 The evaluation of the goods must be adequate even in the case of export, whenever the State starts the 
procedure “offre d’achat”. For more information about the politics management of  archeological goods in 
France see: F. BENHAMOU - D. THESMAR, Valoriser le patrimoine culturel de la France, in La Documentation 
Française, Paris, 2011; M. CORNU - J. FROMAGEAU - C. WALLAERT, Dictionnaire comparé du droit du 
patrimoine culturel, Paris, 2012. Even when the excavations are made directly by the State, half  of  the 
findings must be due to the landowner.  
70 Under the article 716 of Code civil it is considered trésor every good , «cachée» or «enfouie», which 
was fortuitously discovered, in reference to this nobody «peut justifier sa propriété». Under the same 
article it is specified that the treasure belongs to who finds it on his/her own land, whereas «si le trésor est 
trouvé dans le fonds d’autrui, il appartient pour moitié à celui qui l’a découvert, et pour l’autre moitié au 
propriétaire du fonds». 
71 The restrinctions refer also to the archeological goods known as “immobiliers”. The Loi no 2016-925 
considers, in fact, that «les dispositions de l’article 552 du code civil relatives aux droits du propriétaire du 
sol ne sont pas applicables aux biens archéologiques immobiliers mis au jour à la suite d’opérations 
archéologiques ou de découvertes fortuites réalisées sur des terrains dont la propriété a été acquise après la 
publication de la loi n° 2001-44 du 17 janvier 2001 relative à l’archéologie préventive. Ces biens 
archéologiques immobiliers appartiennent à l’Etat dès leur mise au jour à la suite d’opérations 
archéologiques ou en cas de découverte fortuite». 



scientific study of them, which cannot however be longer the five years. The 

private owner or discoverer must exercise his/her rights on the found objects 

under a specific administrative procedure, whose infringement causes the loss 

of the property of the archeological goods and their free conveyance to the 

state72. Furthermore, the discussed goods can be object of specific 

prescriptions directed to guarantee the preservation and the accessibility from 

the state services73. 

 

6. The shortage of the ties in the English legislation 

The approval of the Loi 2016-925, in attributing to the State the ownership of 

the archeological goods, actually increased the normative homogeneity 

existing in Europe, by underlining the singularity which characterizes the 

British law where the regulations on the safeguard of the archeological goods 

are very little restrictive, in line with the liberal approach which characterizes 

the circulation of historic – artistic interest movable goods74 in England.  

The distinction between the “Ancient Monuments”, “Historic Buildings”75 

and “cultural objects” represents the supporting axis around which the 

modern legislation is developed. This attribute forms of cataloguing only to 

the first two types of goods; the two categories of cataloguing are known as 

“Scheduled Monuments” and “Listed Building”76. 
																																																													
72 On this point see the article L541-5 of the Code du patrimoine which set the duty of the State to notify: 
«leurs droits au propriétaire du terrain et, en cas de découverte fortuite, à l’inventeur. Si, à l’issue d’un 
délai d’un an à compter de cette notification, le propriétaire et, en cas de découverte fortuite, l’inventeur 
n’ont pas fait valoir leurs droits, une nouvelle notification leur est adressée dans les mêmes formes. Si, à 
l’issue d’un délai d’un an à compter de cette nouvelle notification, le propriétaire et, en cas de découverte 
fortuite, l’inventeur n’ont pas fait valoir leurs droits, la propriété des biens archéologiques mobiliers mis au 
jour est transférée à titre gratuit à l’Etat». The landowner or the inventeur can autonoumsly exert their 
rights. The person, who assumes the initiative, divides with the state the ownership of the mobiliers 
archeological goods under «les règles de droit commun». 
73 See the article L541-5 of the Code du patrimoine, as modified by the article 70 of the Loi 2016-925. 
74 On the origins of the British model see M. GRAZIADEI, I beni culturali: alcuni temi e motivi di interesse 
comparatistico, in G. ALPA - G. CONTE - V. DI GREGORIO (Eds), I beni culturali,  n 22 above, p. 26. 
75 The range of the scheduled monuments includes prehistoric sites, medieval buildings and more recent 
objects, produced by man»s activity, like the coal mine.  
76 The classification as “Scheduled Monuments” and “Listed Building” is made by the Secretary of State 
for Culture, Media and Sport. Detailed information can be found at the website of the Historic England, 
https://historicengland.org.uk. 
 



The prescriptive regulations are, instead, very little limited in reference to the 

cultural objects of private ownership and the scarcity of restrictions involves 

also the archeological finds. In fact, the owner of a land can undertake, 

without any authorization, campaigns of excavations and keep the found 

objects, provided that they do not belong to the category which can be 

classified as treasure. 

Those one who wants to use the metal detector shall have a «written consent», 

according to which is disposed by section 42 of the Ancient Monuments and 

Archaeological Areas Act del 1979, only in some places considered of relevant 

interest such as: «the site of a scheduled ancient monument or of any 

monument under the ownership or guardianship of the Secretary of State or a 

local authority by virtue of this Act; or (b) situated in an area of archaeological 

importance»77. 

In these cases, the planning of the works must involve the governmental 

bodies known as Historic England and Cadw78, which have jurisdiction 

respectively for England and Wales.  

Beyond the «protected places»79 the person who discovers a find can 

communicate it to the “Finds Liaison Officers” (FLOs80) who work in an 

organizational body known as “Portable Antiquities Scheme” (PAS), 

coordinated by the Department of Britain, Europe and Prehistory del British 

Museum81. 

																																																													
77 On this point see n 39 above. 
78 The Historic England and Cadw are public bodies. The Historic England has assimilated part of the 
competencies of the English Heritage, which has the duty to deal with the National Heritage Collection 
and more than 400 historic places. Cadw is, instead «the Welsh Government»s historic environment 
service» which operates in order to make the Welsh historic property «accessible and well-protected». The 
phrases are taken from the site of the mentioned body at http://cadw.gov.wales (last visited January 
2017). In Scotland the competent body is known as Historic Scotland. 
79 The phrase is used in the article 42 of the Ancient Monuments and Archaeological Areas Act 1979. 
80 The “Finds Liaison Officers” are located, in a homogeneous way, all over England and Wales. 
81 The Portable Antiquities Scheme (PAS) is a project financed by the Department for Culture, Media 
and Sport (DCMS). It was started in 1997. As we can read on the website of the PAS, its main aim is that 
of registering and documenting the «great many objects were being found by members of the public 
which were not “treasure”, but which were nonetheless important in building up knowledge of the 
archaeology and history of England and Wales». On the importance of the PAS see H. HAMEROW - 
D.A. HINTON - S. CRAWFORD, The Oxford Handbook of Anglo-Saxon Archeology, Oxford, 2011, p. 1036. 



The FLOs have the task to give information about the found object and to 

make the people aware of the value of the historic finds, by encouraging the 

citizens to make their discoveries available through the cataloguing in a 

specific database82.  

This system, although merely voluntary83, produced significant results with the 

analytical indexing of millions of artefacts and the identification of unknown 

sites, which in many cases allowed the archeologists to re-examine the 

framework of the existent knowledge on the English history. In 201584 only, 

for example, 82.272 finds85 were discovered and registered and were found 

precious evidences of the past as a Roman villa in the south-west Wiltshire86.  

The information contained in the database are available to the users in a 

different way regarding the accessibility level which is granted by one’s own 

account. On more than 8000 registered contacts about a thousand can take a 

look of the overall dates of the PAS, which appear to be of fundamental 

importance for the academic researches and the excavation campaign87.  

The success of the “Portable Antiquities Scheme” is essentially connected to 

the support towards the metal detectorists, who are assembled in associations 

and collaborate with the Finds Liaison Officers. They benefit of the approval 

																																																													
82 The database, available since 1999, registers the features of the object (from the material to the dating). 
It describes its function and indicates the place of the discovery. Not all information is freely accessible. 
Each find, which dates back before 1700 is registered, whereas as far as the most recent objects are 
concerned it is made a selection.  
83 In the Northern Ireland and Scotland, it is compulsory to inform the competent authorities.  
84 It is the most recent datum available at the Portable Antiquities Scheme, http://www.finds.org.uk (last 
visited January 2017). 
85 As the 2015 Portable Antiquities Annual Report testifies, the 90% of finds were found by metal-
detectorists. The cooperation between the Finds Liaison Officers and the club of metal-detecting is 
constant, granting the functioning of the system created by the “Portable Antiquities Scheme”. The finds 
which are annually catalogued are 1,248,531. On this point find the data at http:// www.finds.org.uk (last 
visited January 2017) 
86 This find is reported on the 2015 Portable Antiquities Annual Report at 
http://finds.org.uk/publications/reports/2015 (last visited January 2017). Another evidence of the 
discoveries made through the Portable Antiquities Scheme is told by M. LEWIS, The Artefactual Evidence for 
the Urbanisation of Medieval England: understanding the contribution of metal finds recorded through the Portable Antiquities 
Scheme, in B. JERVIS - L. G. BRODERICK- I. GRAU SOLOGESTOA (Eds), Objects, Environment, and 
Everyday Life in Medieval Europe, Turnhout, 2016, pp. 157-85. 
87 The Report about the year 2015 indicates that PAS «has been used in 528 research projects, including 
25 pieces of large-scale research and 110 PhDs». Nowadays 8,846 users are registered, among them only 
a little more than 990 users have the full access to the data of the PAS. These data are taken from 
http://www.finds.org.uk (last visited January 2017). 



by the governmental authorities since they contribute, as it is underlined in 

paragraph 27 of the Code of Practice, to the «discovering» of «many objects of 

great importance for the nation’s heritage»88. 

However, the English authorities seem to underestimate the possible risks 

connected to the excavations made by non-qualified persons89. In the system, 

in fact, there are not forcible rules which impose a compulsory training for the 

metal detectorists and/or the release of special authorization to proceed with 

the excavation of archeological objects. The absence of these provisions seems 

to weak the efficiency of the British protective system, which deserves to be 

brought to the attention for its attempt to do a compromise between 

ownership rights and the public use of the historic property90. 

 

7. The illicit traffic and the experimentation of new forms of 

safeguard 

The regulation of the archeological goods in England, even with the 

underlined critical remarks, can represent a model for those countries which 

excessively hardened protectionist measures, by “nationalizing” the goods 

which are kept in the subsoil. Actually, the reserve in favour of the state not 

always represented an effective means of fighting against the illicit traffic and 

in many geographical areas, from Italy to the Latin America, it directed the 
																																																													
88 The paragraph 27 of the Code of Practice underlines that: «the Government recognizes that metal 
detectorists have been responsible for discovering many objects of great importance for the nation’s 
heritage and this Act is not intended in any way to restrict the activities of responsible, law-abiding 
detectorists». In the Code of Practice the Government encourages the metal- detectorists to respect the 
law and draw one’s conduct to the Code of Auto-regulation made by the National Council for Metal 
Detecting. 
89 In reference to the discussions which still divide the archaeologists and detectorists see M. LEWIS, A 
Detectorist»s Utopia? Archaeology and Metal-Detecting in England and Wales, in Open Archaeology, n.2/2016, at 
https://www.degruyter.com (last visited January 2017). 
 
 
90 It is the same reasoning that characterizes the politics of supervision on the export of the English 
cultural property, with the adoption of the so called “Waverley criteria” and the introduction of quick 
administrative mechanism for the release of licenses, above all when the export implies objects which do 
not present «special or rare features of form, size, material, decoration, inscription or iconography and 
which are not in an especially fine condition for the type of object». The phrase is taken from Guidance to 
Exporters of Archaeological Objects, point 9, b, available on http://www.artscouncil.org.uk (last visited January 
2017). 



demand for ancient finds towards illicit channels, by fostering a millionaire 

business which can difficultly be reduced with the only penal repression91.  

The goal of safeguarding the areas of the discovery92 and impeding the de- 

contextualization of the finds, with the consequent loss of precious scientific 

information, should encourage the “source countries” to search new means of 

contrast to the illicit traders of art, for example by increasing the availability of 

finds which can be bought directly on the market.  

This can happen if the goods, which do not appear significant for the National 

property, are left to the owner of the land or the discoverer, similarly to what 

happened in England and in France before the Loi 2016-925 or if the sale of 

the less relevant goods is directly run.  

The countries, most exposed to the illegal traffic, might form a consortium 

and an International Art Market for the goods which do not appear essential 

to the national story. 

In the case of Italy, the Superintendencies’ warehouse, where there are 

millions of archeological finds (some have a poorest value), might be rid of 

these ones. 

Most of these goods, once studied, are left forever in the warehouses, since 

they are not relevant beyond the documentation, while they could usefully 

																																																													
91 M. KREMER - T. WILKENING, Protecting Antiquities: A Role for Long-Term Leases?, n.2/2014, highlight 
that «export bans may exacerbate the risk that antiquities will be destroyed. (…) bans may weaken 
incentives to reveal or maintain antiquities in private hands and may create incentives to loot them or 
remove them from state control altogether by selling them on the international black market». The text is 
available at http://scholar.harvard.edu (last visited January 2017). Towards the same direction, see also: 
C. Cronin, 3D Printing: Cultural Property as Intellectual Property, Colum. J.L. & Arts, n.1/2015, who stresses 
how: «governments’ assertions of ownership to all ancient cultural artifacts found on private land reflect a 
paternalist view that state dominion over these objects is necessary to safeguard the particular psychic 
significance they hold for the nation’s current and future citizenries. In fact, these assertions of ownership 
have not only promoted clandestine excavations and an illegal market in which to sell their findings but 
have also ascribed to objects a distorted political significant». A different point of view is offered by N.J. 
BRODIE, Historical and social perspectives on the regulation of the international trade in archaeological objects: the 
examples of Greece and India, in Vanderbilt Journal of Transnational Law, n. 4/2005, pp. 1051-1066. 
92 The increase in the illicit traffic of art objects, which has taken place for the last years, shows that the 
strictness of the regulations is not directly proportional to the achievement of results who are satisfactory 
in reference to the protection. The traffic of cultural property is, on a global scale, one of the main form of 
incomes of the organized crime. See S. BELTRAMETTI, Dati e analisi sul traffico illecito di beni culturali, in 
Aedon, n.1/2013; Z. VERES, The Fight Against Illicit Trafficking of Cultural Property: The 1970 UNESCO 
Convention and the 1995 UNIDROIT Convention, in Santa Clara J. Int’l L., n.2/2014. 



merge in a licit sales channel which aims at taking assets away from the black 

market93. 

The reconsideration of the ownership strategies, regarding the archeological 

goods, is after all imposed by the development of the new three-dimensional 

scan and print technologies, which allow to do faithful reproduction which are 

faithful to the original with such a precision to make the copy 

indistinguishable. 

It is a technological revolution which changes the very same ontological 

foundations of the traditional regulatory systems of protection and the same 

perception of the cultural object value94. 

The accurate reproducibility of artifacts, which are considered rare for their 

esthetic quality and mastery of execution even regardless of a direct contact 

with the reproduced objects, opens unpredictable scenery. 

Until now the so called “bans export” helped the source countries to keep the 

treasures, coming from history, within their borders, nevertheless it had also 

the effect of favouring the national tourism of the place where these goods 

have been recovered. 

The new technologies, which offer the possibility of preparing museum 

itineraries with perfect copies of ancient and modern works, presented within 

virtual contexts, with didactic and recreational interactive supports as the 

augmented reality, could cut the traditional museum out of the market. 

																																																													
93 The income, which derives from the public disposals, could later be used to finance, besides some 
research projects, also the safeguard and the promotion of the historic property and public system of 
survey about the cultural property which can be built as a deterrent mechanism and of contrast to the 
illicit traffic. Let’s imagine, in reference to the works and the materials whose value is higher than the 
given threshold of value, a compulsory system of transaction registration, which can avoid frauds and 
swindle thanks to the continuity of the act of purchase. In fact, the release of a certificate, which allow the 
identification of the object, would make possible to settle potential controversies, by showing the good 
faith not only of the buyer but also of the seller.  
The reconstruction of the “ownership story” of an object can increase, sometimes in a considerable way, 
the value as the transactions of the antique objects market. Even in the field of contemporary art, the 
transcription of the works would have a beneficial effect, making easier the identification of several false 
objects which circulate on the market. 
94 C. CRONIN, Possession Is 99% of the Law: 3D Printing, Public Domain Cultural Artifacts and Copyright, in 
Minn. J.L. Sci. & Tech., n.2/2016. 



In this context, the countries rich in cultural properties have to carry a leading 

role out and to abandon the excess of protectionism, by becoming not only 

leaders in the museum technologies, but also, through the opening of new licit 

sales channels, by promoting the good and virtuous art collecting which can 

give life to the myth of the work authenticity, its capability evocative of places 

and history and that attractive lofty aura which no reproduction can fully 

enclose. 


