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QUESTION PRESENTED 
 
Do Bell Atlantic Co. v. Twombly, 550 U.S. 544, 555-57 (2007), and Ashcroft v. 

Iqbal, 556 U.S. 662, 678-80 (2009) interpret 28 U.S.C. App. Fed. R. Civ. P. 

Rule 8: General Rules of Pleading’s factual burden of alleging civil rights 

retaliation, discrimination and conspiracy claims as requiring more than 

individualized allegations of each 42 U.S.C. § 1983 claim with supporting 

averments of factual conduct, circumstances, and knowledge of the conspiracy 

against each specific defendant? 
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PETITION FOR CERTIORARI 

This case involving the sufficiency of 42 USC §1983 civil rights and 42 

USC §1983, 42 USC §1985 (2) and (3) civil rights conspiracy claims against 

state officials alleged to be acting in concert in furtherance of an ongoing civil 

rights conspiracy to retaliate against the petitioner and other attorneys for 

their 42 USC §1981 protected advocacy offers this Court an ideal vehicle to 

resolve an intractable conflict between the circuits over the plausibility 

standard from Bell Atl. Corp. v. Twombly, 550 U.S. 544, 127 S.Ct. 1955, 167 

L.Ed.2d 929 (2007) and Ashcroft v. Iqbal, 556 U.S. 662, 129 S.Ct. 1937, 173 

L.Ed.2d 868 (2009).  

The present case is not only ideal for resolving the conflict between the 

circuits because of the complaint’s focus on an expressly alleged agreement to 

commit civil rights conspiracy pled to meet heightened plausibility 

requirement Twombly imposed on an inferred antitrust conspiracy which was 

dismissed under Rule 12(b)(6), but because the Tenth Circuit in reaction to 

Twombly and Iqbal has created a new heightened standard called the 

“Refined Standard” that adds to the pleading requirements or Rule 8 and 

conforms to the minority position in recent Second Circuit and the DC Circuit 

cases that also expressly impose a heightened pleading standard exceeding 

the Rule 8 pleading requirements based on Twombly and Iqbal.  

Certiorari would clear the confusion of courts across the country that 

routinely refer to Twombly and Iqbal as having created a "heightened" 
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pleading standard. See, e.g., Cottle v. Falcon Holdings Management, LLC, 

Cause No.: 2:11-CV-95-PRC, at n.2 (N.D. Ind. Jan. 30, 2012) (referring to “the 

heightened ‘plausibility’ standard articulated in Iqbal and Twombly”) 

OPINIONS BELOW 

The United States Court of Appeals for the Tenth Circuit Opinion 

Landrith v. Schmidt, No. 12-3302, No. 12-3332 (10th Cir. Sep. 10, 2013) 

affirming the district court’s judgment is not reported. The United States 

District Court decision Landrith v. Kan. Attorney Gen. Case No. 12-2161 (D. 

Kan., November 2, 2012), and the addendum to decision Landrith v. Kan. 

Attorney Gen. Case No. 12-2161 (D. Kan., November 30, 2012) are 

unreported. 

JURISDICTION 

The Tenth Circuit affirming judgment was issued on Sep. 10. 2013. 

The Tenth Circuit decision declining en banc rehearing opinion was filed on 

Nov. 1, 2013. This Court’s jurisdiction is timely invoked under 28 U.S.C. § 

1254(1). 
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RELEVANT STATUTORY PROVISION 

28 USC App Fed R Civ P Rule 8: General Rules of Pleading reads, in 

the relevant parts: 

“28 USC App Fed R Civ P Rule 8: General Rules of Pleading 
a) Claim for Relief. A pleading that states a claim for relief must 

contain: 
(1) a short and plain statement of the grounds for the court's 

jurisdiction, unless the court already has jurisdiction and the claim needs 
no new jurisdictional support; 

(2) a short and plain statement of the claim showing that the 
pleader is entitled to relief; and 

(3) a demand for the relief sought, which may include relief in the 
alternative or different types of relief. 

(b) Defenses; Admissions and Denials. 
(1) In General. In responding to a pleading, a party must: 
(A) state in short and plain terms its defenses to each claim asserted 

against it; and 
(B) admit or deny the allegations asserted against it by an opposing 

party. 
*** 
(c) Affirmative Defenses. 
(1) In General. In responding to a pleading, a party must 

affirmatively state any avoidance or affirmative defense… 
*** 
 (2) Mistaken Designation. If a party mistakenly designates a 

defense as a counterclaim, or a counterclaim as a defense, the court must, 
if justice requires, treat the pleading as though it were correctly 
designated, and may impose terms for doing so. 

(d) Pleading to Be Concise and Direct; Alternative Statements; 
Inconsistency. 

(1) In General. Each allegation must be simple, concise, and direct. 
No technical form is required. 

(2) Alternative Statements of a Claim or Defense. A party may set 
out 2 or more statements of a claim or defense alternatively or 
hypothetically, either in a single count or defense or in separate ones. If a 
party makes alternative statements, the pleading is sufficient if any one of 
them is sufficient. 

(3) Inconsistent Claims or Defenses. A party may state as many 
separate claims or defenses as it has, regardless of consistency. 

(e) Construing Pleadings. Pleadings must be construed so as to do 
justice.” [Emphasis added]. 
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STATEMENT OF THE CASE 

 The petitioner brought a 42 USC §1983 civil rights case against state 

officials a corporate child support collection contractor and two private 

attorneys for damages and sought to prospectively enjoin an otherwise 

immune state attorney and the same corporate child support collection 

contractor for 42 USC §1983 injunctive relief. In an amended complaint, the 

petitioner added related claims against federal officials of a neighboring 

district court solely for prospective injunctive relief under the constitution. 

Cleary, the complaint and amended complaint brought claims against state 

officials acting under color of state law in conduct that controlling Supreme 

Court and Tenth Circuit case law clearly established violated the petitioner’s 

rights under the First Amendment and 42 USC §1981 through retaliation for 

protected advocacy in the vindication of race based statutory civil rights of an 

African American and his American Indian witness. However, the Kansas 

District court dismissed the action as conclusory under the Twombly and 

Iqbal pleading standard. The district court went on to sanction the petitioner 

and was upheld by the Tenth Circuit which also ordered a filing injunction 

against the petitioner. 
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A. Introduction 

The amended complaint alleged direct evidence of all necessary 

elements at the pleading stage and therefore was not subject to the negative 

application of Twombly. Doe v. Bd. of Regents, 280 Neb. 492, 505, 788 N.W.2d 

264, 278 (2010). The civil rights conspiracy allegation were supported by 

direct evidence of the defendants' "conscious commitment to a common 

scheme designed to achieve an unlawful objective." Monsanto Co. v. Spray-

Rite Serv. Corp., 465 U.S. 752, 764 (1984). The amended complaint included 

context supporting the direct allegation of a meeting of the minds and 

entitlement to relief under Twombly, Id. at 557, 127 S.Ct. 1955; more than 

the mere possibility of misconduct” Iqbal, 129 S. Ct.  at 1950 (quoting 

Fed.R.Civ.P. 8(a)(2)). 

The complaint and amended complaint’s “who, what, where, and when” 

factual allegations specific to each defendant’s entry into the civil rights 

conspiracy accompanied by factual allegations of each individual defendant’s 

unlawful and lawful conduct in specifically identified actions in furtherance 

of the civil rights conspiracy contained the “factual content to ‘nudg[e]’ his 

claim of purposeful discrimination ‘across the line from conceivable to 

plausible.’ ” Iqbal, 129 S.Ct. at 1952 (quoting Twombly, 550 U.S. at 570, 127 

S.Ct. 1955). No allegation in the complaint was an ipse dixit, unadorned by 

any factual assertions that might lend it plausibility” A.G. v. Elsevier, Inc. at 

pg. 7 (1st Cir., 2013). 
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1. The Kansas District Court 

The petitioner brought an action against State of Kansas officials and 

their agents for violations of the petitioner’s civil rights actionable under 42 

USC §1983 that occurred after the petitioner brought an action in Shawnee 

County, Kansas District Court (Landrith v. Jordan, SDC Case No. 10C 

001436 (04/06/2011)) to address separate and earlier violations of the 

petitioner’s civil rights. The conduct against the petitioner in the amended 

complaint took place while the petitioner was attempting to get warehousing, 

truck driving and laborer jobs without success due to negative information 

placed on national databases by State of Kansas officials in the years 2006 

through 2010.  

The amended complaint also charged the state officials and their 

agents with retaliating against the petitioner’s intimate associates and of 

preventing individuals from having the resources to compensate the 

petitioner for labor he had performed out of retaliation for the petitioner’s 

protected speech and for their association with the petitioner. The amended 

complaint alleged that the state officials’ unlawful conduct had the 

foreseeable effect of preventing the petitioner from supporting his family. 

The petitioner was disbarred in 2005 by the Kansas Supreme Court (In 

re Landrith, 280 Kan. 619, 124 P.3d 467 (2005)) for bringing the racial 

discrimination civil rights claims of an African American to federal court in 

Bolden v. City of Topeka, Civil Action No. 02-2635-KHV (D. Kan. 2/2/2004) 
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(D. Kan., 2004) because the 42 U.S.C. 1981 and 42 U.S.C. 1982 claims had 

been dismissed by the Kansas District court. Additionally, the petitioner was 

disbarred because the petitioner had utilized the voluntary uncontested 

appearance of the city defendant in the case rather than serving process on 

the individual city officials who were charged only in their official capacity. A 

position the Kansas District Court later adopted in Bruner-McMahon v. Cnty. 

of Sedgwick at pg. 1- 2(D. Kan., 2011). The Kansas Supreme Court disbarred 

the petitioner for his federal court advocacy on behalf of the African 

American James L. Bolden before the Tenth Circuit reversed the decision 

Bolden v. City of Topeka. 441 F.3d 1129 (10th Cir. 2006) where Bolden’s oral 

argument was canceled due to the actions by the State of Kansas against 

petitioner the petitioner and the court relied only upon the petitioner’s briefs. 

The Kansas Supreme Court also expressly disbarred the petitioner for 

appealing the denial of Indian Child Welfare Act (“ICWA”) 25 U.S.C. §§1901–

1963 protections in a pro bono appeal of a parental rights termination of one 

of Bolden’s witnesses who had a baby boy found by the court to be American 

Indian due to his father’s ancestry. The petitioner was disbarred for arguing 

that the federal statute prohibited the taking and placement of the child in 

another state without notice to the natural father. The Kansas Supreme 

Court later adopted the petitioner’s argument that the Indian Child Welfare 

Act applied to American Indians living off the reservation in its decision on In 

The Matter Of A.J.S., Kansas Supreme Court Case No. 99,130 (2009). The 
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Kansas Supreme Court has also adopted the petitioner’s argument that 

misrepresentations by a natural mother to conceal the existence of a child 

from a father could not disqualify a father’s reasonable efforts to parent his 

child. In The Matter Of The Adoption Of Baby Girl P. Case No. No. 102, 287 

at 13-16 (Kan., Oct. 2010). 

The amended complaint consisted of eighty-seven pages, including a 

four page table of contents and a twenty-five page statement of facts. The 

statement of facts was broken down into twenty-two bold headings arranging 

allegations against eighteen named defendants. The allegations against the 

defendants were grouped into sub headings of material facts and averments 

of circumstances relative to their individual conduct under a section for each 

element of fact required to support charges of 42 USC §1983 for violations of 

the petitioner’s First Amendment and 42 USC §1981 protected advocacy and 

to be free from retaliation and from being prevented from enforcing contracts 

for that advocacy; 42 USC §1983 Abuse of Process against two defendants; 

charges of 42 USC §1983 conspiracy against the ongoing civil rights 

conspiracy that included identified state officials and their specific unlawful 

acts in furtherance of the civil rights conspiracy; 42 USC §1985 (2) conspiracy 

against specifically identified state officials and their agents for the 

petitioner’s subpoenaed testimony in an unrelated Kansas District Court 

criminal case USA v. Carrie Neighbors and Guy Neighbors, KS Dist. Ct. Case 

No. 07-20124, 08-20105, 07-20073; and 42 USC §1985 (3) conspiracy for 
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retaliating against the petitioner out of racial animus for having represent 

Bolden against the City of Topeka and for representing Bolden’s witness of 

American Indian descent, David M. Price.  

The Statement of Facts detailed an ongoing civil rights conspiracy 

involving identified State of Kansas government officials in the Kansas SRS, 

private contractors and their named agents that employed mail and wire 

fraud predicate acts under the Racketeer Influenced and Corrupt 

Organizations Act, 18 U.S.C. Sec. 1961, et seq. as part of an overarching 

scheme to control distribution of hundreds of millions of dollars of federal 

funds related to children in need of care cases and to profit from outcomes in 

court cases related to parental rights in violation of the False Claims Act, 31 

U.S.C. § 3729, et seq., and bad faith state child protective services actions 

violating 42 U.S.C. § 671. The amended complaint referenced State of Kansas 

legislative testimony that parents were systematically being deprived of legal 

representation in defense of their constitutional right to parent their children 

and Kansas SRS social workers’ testimony that they were forced by Sedgwick 

County, Kansas and Shawnee County, Kansas District Attorneys to alter 

their testimony in state court child in need of care cases to facilitate the State 

of Kansas in taking children out of their family homes and in keeping them 

in the control of private contractor corporations through fraud for more than 

a year to maximize the False Claims Act, 31 U.S.C. § 3729, et seq., profits 
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from bad faith state child protective services actions to procure  the42 U.S.C. 

§ 671 funds. 

The complaint and later the amended complaint alleged that the 

petitioner was being kept from employment even in non law jobs in other 

states through the State Officials’ use of government data bases to report 

false negative information against him for his advocacy as an attorney, but 

the State Officials renewed their retaliations against the petitioner and his 

intimate associates when the petitioner’s former parental rights termination 

client, brought an action in Kansas District Court seeking prospective 

injunctive relief to have the petitioner reinstated to bring a class action on 

behalf of many victims of SRS violations of parental constitutional rights to 

obtain more children for the foster care contractors through fraud, after the 

client’s sixteen year old daughter, a straight-A honor student was also taken 

and kept out of school for over a year through the contractor and state 

attorneys’ fraud on the Shawnee County, District court, and the former client 

was deprived of counsel after his court appointed counsel fled the state. 

 The amended complaint also detailed similarly situated victims of the 

over-arching conspiracy that were retaliated against and their constitutional 

rights violated in the manner done to the petitioner for their advocacy 

against the Kansas SRS now the Department of Children and Families. 

The allegations regarding the ongoing civil rights conspiracy were 

express and the allegations for the meeting of minds and when each 
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individual defendant joined the conspiracy and the defendant’s personal acts 

in furtherance of the conspiracy were alleged with supplemental supporting 

facts and circumstances.  

An example of what the Kansas District Court specifically found was a 

“conclusory” allegation concerning the meeting of the minds element of 

conspiracy is the allegation and supporting averments against the SRS state 

child support contractor law firm Young Williams PC, one of six 42 USC 

§1983 conspiracy defendants the first amended complaint makes 

individualized allegations of joining the ongoing civil rights conspiracy. 

Despite the district court judgment specifically finding that the petitioner 

had failed to allege “a meeting of the minds”, the amended petition expressly 

alleges “a meeting of the minds” for each of the conspiracy defendants and 

typically like in the averments of conspiracy made against Young Williams 

PC uses the exact words “a meeting of the minds” after introducing the 

circumstances where Young Williams PC had knowledge of the ongoing civil 

rights conspiracy against the petitioner, when and where Young Williams PC 

obtained the knowledge and through who (its attorney employee Amy 

Raymond) and when Young Williams PC entered into the ongoing conspiracy 

supported by specific unlawful conduct Young Williams PC then 

subsequently took against the petitioner ’s former client and intimate 

associate David M. Price, then goes on to describe affirmative acts of fraud 

against the petitioner to deprive the petitioner of his right to Due Process in 
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Shawnee County District Court by acting in concert with other specifically 

identified defendants and the specific misrepresentations of fact and 

controlling case law Young Williams PC and the co-conspirators made in 

furtherance of the ongoing civil rights conspiracy:  

““2. YOUNG WILLIAMS PC  
 
245. YOUNG WILLIAMS PC through their attorney Amy S. Raymond 
Kansas Sup. Ct. #20839 had knowledge of the civil rights conspiracy and 
the Kansas SRS and the role of DON JORDAN FORMER SECRETARY 
OF SRS and JOHN BADGER FORMER CHIEF COUNSEL in it. 
YOUNG WILLIAMS PC through their attorney Amy S. Raymond 
Kansas Sup. Ct. #20839 were representing DON JORDAN FORMER 
SECRETARY OF SRS in prosecuting David Martin Price for child 
support while his appeal for Fourteenth Amendment violations in the 
taking of his daughter and the constructive denial of his parental rights 
was still before the Kansas appellate courts.  
 
246. YOUNG WILLIAMS PC through their attorney Amy S. Raymond 
Kansas Sup. Ct. #20839 had first hand knowledge of the loss of his 
appointed attorney and direct notice from David Martin Price’s Formal 
Notice served on her.  
 
A. Post Petition Actionable Conduct in Furtherance of the 
Civil Rights Conspiracy Taking Place After The Original 
Petition filed on 10/12/10  
 
247. While YOUNG WILLIAMS PC through their attorney Amy S. 
Raymond Kansas Sup. Ct. #20839 was in the Shawnee County District 
Court obtaining an untimely dismissal before the close of pleadings 
utilizing misrepresentations of law to this court in violations of KRPC 
3.3(a)(1), Amy S. Raymond Kansas Sup. Ct. #20839 made the materially 
misleading argument that the court in Pittsburg had determined it had 
jurisdiction and therefore YOUNG WILLIAMS PC had not unlawfully 
abused process in prosecuting the nonpayment of child support in the 
name of representing DON JORDAN FORMER SECRETARY OF SRS.  
 
B. Post Petition Actionable Conduct in Furtherance of the 
Civil Rights Conspiracy Taking Place After The First Amended 
Petition filed on 04/18/2011  
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248. The substance of this fraud on the court is that YOUNG 
WILLIAMS PC was in the Crawford District Court obtaining extensions 
of time in which to answer the plaintiff’s timely challenge to in 
personam jurisdiction of the Pittsburg, Kansas divorce court, that 
YOUNG WILLIAMS PC did not answer and did not have a realistic 
intention of answering, allowing Amy S. Raymond Kansas Sup. Ct. 
#20839 to obtain dismissal before the jurisdiction issue was resolved. 
 
249. The most damaging misrepresentations of fact by YOUNG 
WILLIAMS PC through their attorney Amy S. Raymond Kansas Sup. 
Ct. #20839, however concerned YOUNG WILLIAMS PC’s one possible 
defense at law.  
 
250. The defense is that of the agent who can argue it did not have the 
knowledge of the master. An argument Amy S. Raymond Kansas Sup. 
Ct. #20839 made on behalf of YOUNG WILLIAMS PC. 
 
251. The plaintiff was unaware that YOUNG WILLIAMS PC was a 
defendant in that action and was represented by their attorney Amy S. 
Raymond Kansas Sup. Ct. #20839:  
 

“39. The plaintiff’s process server in an earlier injunctive relief 
action against Attorney Discipline Office Prosecutor STANTON A. 
HAZLETT, Janice Lynn King has been injured by duplicative 
proceedings in this Shawnee County District court instigated by 
Assistant Kansas Attorney General Steve Phillips in the preceding 
year and has also filed a detailed complaint against Kansas 
attorneys that have deprived her of parenting time with her 
children over five years, federal tax returns, and of support 
awarded in this court in retaliation for her association with the 
plaintiff.”[Emphasis added]  
 

Plaintiff’s First Amended Complaint at pg. 7, ¶ 39. 
 
252. Janice Lynn King’s federal court complaint details how the plaintiff 
Bret D. Landrith’s US Constitutional rights to Due Process were 
irreparably damaged by retaliation against Janice Lynn King over 
King’s federally protected advocacy conduct of serving process for the 
plaintiff in his Kansas District Court action Landrith v. Stanton A. 
Hazlett, et al Kansas Dist. Case No. 04-2215-DVB seeking prospective 
injunctive relief against what evidence showed was a bad faith 
disbarment prosecution of the plaintiff by STANTON A. HAZLETT the 
brother of a past president the American Adoption Attorney Association 
on a complaint made in part by Hon. Judge G. Joseph Pierron, Jr.  
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253. Hon. Judge G. Joseph Pierron, Jr..was serving as a director on the 
board of one of the state’s largest adoption contractor corporations, the 
Kansas Children’s Service League (while the contractor in 2002 was 
being criticized for its performance of federal funding requirements 
related to adoption [see Foster Kids in Limbo LJ World and ultimately 
during the plaintiff’s disciplinary panel hearing in January of 2005, 
KCSL had lost a $33.6 million adoption contract with the state: “Foster 
care agency loses contract” Lawrence journal World, January 28, 2005) , 
strongly admonished the plaintiff for raising researched legal concerns 
about the legitimacy of the Baby C adoption.  
 
254. Hon. Judge G. Joseph Pierron, Jr..was serving as a director on the 
board of one of the state’s largest adoption contractor corporations, the 
Kansas Children’s Service League presided over the hostile adoption 
(adoption contract forced on single Wichita pharmacist while in hospital 
during delivery and under anesthesia) appeal chronicled in the Wichita 
ABC affiliate KAKE’s documentary When the Cradle Falls and did not 
disclose his fiduciary interest in Kansas Children’s Service League or its 
adoption contracting.  
 
255. The appellate opinion in the Baby C case inaccurately stated that 
the plaintiff sought only SRS records the father was not entitled to 
despite numerous appellate motions for many kinds of court records the 
plaintiff and his client David Martin Price had been denied access to. 
 
256. Janice Lynn King’s complaint details how her rights were 
repeatedly violated and she was not able to obtain Shawnee County 
District Court ordered child support in retaliation for her service of 
process on behalf of the plaintiff in federal court, then she was 
prosecuted for nonpayment of child support. See Janice Lynn King Civil 
Rights Complaint.  
 
257. YOUNG WILLIAMS PC through their attorney Amy S. Raymond’s 
(Kansas Sup. Ct. #20839 ) misrepresentations of fact to this court are 
also violations of KRPC 3.3(a)(1) under In re Benson, 275 Kan. 913, 69 
P.3d 544 (Kan., 2003). 
 
258. After having knowledge of the civil rights conspiracy against 
the plaintiff and having come to a “meeting of the minds” in 
adopting and furthering the goals of that conspiracy through the 
actionable conduct of Fraud on the Court, the defendant YOUNG 
WILLIAMS PC participated in further acts of retaliation against 
the plaintiff for his protected speech of advocacy on behalf of the 
African American racial discrimination victim James L. Bolden and 
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David M. Price’s American Indian son YOUNG WILLIAMS PC through 
their attorney Amy S. Raymond’s (Kansas Sup. Ct. #20839 ) committed 
lawful and unlawful acts in furtherance of the conspiracy’s goal to 
retaliate against the plaintiff by injuring the plaintiff’s former client 
David M. Price, an intimate friend, for David M. Price’s association with 
the plaintiff.  
 
259. The defendant YOUNG WILLIAMS PC through their attorney 
Amy S. Raymond’s (Kansas Sup. Ct. #20839 ) pursued the plaintiff’s 
former client David M. Price for child support on his daughter Heavenly 
Price even though the defendant YOUNG WILLIAMS PC through their 
attorney Amy S. Raymond’s (Kansas Sup. Ct. #20839 ) had knowledge 
Heavenly was taken from the Price home through fraud and held by an 
SRS contractor to maximize its receipt of federal funds while violating 
court orders requiring Heavenly’s school attendance and grades to be 
reported and through repeated acts of extrinsic fraud to conceal from 
the court the unlawfulness of Heavenly’s continued taking.  
 
260. The defendant YOUNG WILLIAMS PC through their attorney 
Amy S. Raymond’s (Kansas Sup. Ct. #20839 ) attempted to deprive the 
plaintiff’s former client David M. Price of legal representation even 
though he faced jailing for contempt of court and when that failed the 
defendant YOUNG WILLIAMS PC through their attorney Amy S. 
Raymond’s (Kansas Sup. Ct. #20839 ) on information and belief 
conspired to limit the representation of David M. Price’s court appointed 
legal counsel so that the attorney could not bring timely civil rights 
claims against the civil rights including conspirators former Secretary of 
SRS ROB SIEDLEKI, DON JORDAN FORMER SECRETARY OF SRS, 
BRIAN FROST, and CRAIG E. COLLINS. “ [Emphasis added] 
 

Landrith v. Kansas Attorney Gen. First Amended Complaint pg.s 51-54, ¶¶ 

245-260. 

 Elsewhere, the amended complaint states each element for Young 

Williams PC’s 42 USC §1983 Abuse of Process violation against the petitioner 

in concert with Don Jordan Former Secretary of SRS, similarly supported 

with averments of facts and circumstances arranged under each element of 

42 USC §1983 Abuse of Process according to the controlling case law for the 
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jurisdiction Smith v. St. Paul Fire and Marine Ins. Co., 905 F.Supp. 909 at 

922 (D. Kan., 1995) stated as a bold subheading. The allegations in the 

amended complaint further show how Young Williams PC and Don Jordan 

Former Secretary of SRS’s 42 USC §1983 Abuse of Process violation was 

temporally related and a direct retaliation for the petitioner’s testimony with 

David M. Price in USA v. Carrie Neighbors and Guy Neighbors, KS Dist. Ct. 

Case No. 07-20124, 08-20105, 07-20073 in support of the African American 

Guy Neighbors’ competency and right to conduct his own criminal defense 

when the conspirators had caused the petitioner to be subpoenaed in the 

belief that the petitioner would perjure himself and be discredited in David 

M. Price’s prospective injunctive relief action against Kathryn H. Vratil  

in her Official capacity as Chief Judge of the United States District Court for 

the District of Kansas to have the petitioner reinstated to represent Price in a 

civil rights class action against the SRS, Price v. Vratil, 09-cv-02198 (KS. 

Dist. 2009). 

The charging section of the amended complaint consisted of fifty one 

pages laying out eleven counts against different groupings of individual 

defendants with material factual allegations and supporting averments of 

facts and circumstances arranged under a bold subheading for each element 

required to state a prima facie case for each violation of 42 USC §1983, 42 

USC §1983 conspiracy, 42 USC §1985(2), and 42 USC §1985(3) under the 

most recent controlling case law for the Kansas District court.  
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The State of Kansas officials in motions under Fed. R. Civ. P. Rule 

12(b)(6) argued qualified immunity and sovereign immunity in defense of the 

counts for prospective injunctive relief and against damages for Abuse of 

Process. The State of Kansas officials also vigorously argued that because the 

amended complaint stated each element for each claim in bold subheadings 

above the relevant facts and circumstances alleged to support each element, 

that the amended complaint was “conclusory” and violated Twombly and 

Iqbal because the amended complaint was not “plausible.”  

Additionally, the State of Kansas officials and their agents Frost and 

Young Williams PC argued that since an ongoing concurrent jurisdiction 

state case brought by the petitioner was still continuing in Shawnee County, 

Kansas District court, the federal court lacked jurisdiction, even on later 

claims resulting from the conduct of Brian Frost and Young Williams PC to 

deprive the petitioner of Due Process through repeated frauds on the state 

court detailed in the petitioner’s complaint and amended complaint before the 

federal court. 

The petitioner responded in answer to each motion to dismiss, applying 

the Tenth Circuit’s post Erickson v. Pardus 551 U.S. 89 (2007) application of 

of Twombly and Iqbal where the Supreme Court had reversed the Tenth 

Circuit’s use of the proscription against “conclusory” claims to dismiss a 

prisoner’s claim for access to healthcare. The petitioner argued that the 

Tenth Circuit had adopted what the circuit calls a new “Refined Standard” in 
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Khalik v. United Air Lines, 671 F.3d 1188 at 1191 (10th Cir., 2012): “Rule 

8(a)(2) still lives. There is no indication the Supreme Court intended a return 

to the more stringent pre-Rule 8 pleading requirements” Khalik at pg. 1191 

id.  

The Kansas District court judge, understandably having no interest in 

the conduct of his state peers and associates being subject to scrutiny in 

federal court, or even of having the conduct of Kansas licensed attorneys 

often appearing in Kansas District court being investigated in the context of 

private party civil rights violation and conspiracy claims, and furthermore 

recognizing the great expense in legal fees and discovery that allowing the 

case to go forward through a future summary judgment phase would entail, 

summarily dismissed all of the petitioner’s claims as an informal sanction for 

the perceived misconduct of having brought the claims.  

The Kansas District court judge reluctantly adopted the argument of 

the State of Kansas officials’ agents Frost and Young Williams PC that the 

amended complaint was “conclusory” in violation of Twombly and Iqbal, but 

strengthened the basis for dismissal by leading with the finding that the 

petitioner had pled too many facts and had therefore violated Rule 8’s simple 

and plain statement requirement.  

The Kansas District court judge reinforced the Rule 12(b)(6) dismissal 

sought by the defendants Frost, Young Williams PC, State of Kansas 

Attorney General Schmidt from damages claims and of State of Kansas 
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Disciplinary Attorney Hazlett from 42 USC §1983 prospective injunctive 

relief by dismissing all claims against the State of Kansas SRS officials who 

did not file a motion to dismiss and instead answered the claims, and by 

dismissing the petitioner’s claims against the two State of Kansas officials 

who defaulted. The petitioner’s arguments that the Western District of 

Oklahoma District Court officials subjected to prospective injunctive relief  

claims under the constitution in the amended complaint were properly 

subject to the venue where the petitioner resided under 28 U.S.C. § 

1391(e)(1)(c), and the petitioner’s request to reserve the district court’s 

admission committee after they denied they were federal officials.  

After the order of dismissal, the State of Kansas officials, both the 

officials that had answered the complaint and the State of Kansas officials 

that had defaulted made Rule 11 motions for sanctions against the petitioner 

for bringing the “conclusory” claims violating Twombly and Iqbal. The 

Kansas District court judge limited the petitioner’s answers and struck the 

petitioner’s Rule 59 motion, then laundered the informal sanction of 

summary dismissal with filing sanctions after the petitioner answered the 

show cause order.  

2. The Tenth Circuit Court of Appeals 

The Tenth Circuit affirmed the district court because the court has 

determined Twombly and Iqbal modify Rule 8(a) by requiring an additional 

factor to guard against claims that the court believes are too burdensome for 
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government defendants. The affirmation of the district court reasonably 

conforms to such a Tenth Circuit court position based on governmental 

qualified immunity because the district court decision suggested that 

qualified immunity or sovereign immunity deprived it of jurisdiction over 

some or all of the petitioner’s claims despite detailed answers to each 

defendant motion to dismiss identifying the controlling law in support of each 

of the petitioner’s claims rendering both qualified immunity and sovereign 

immunity inapplicable. 42 U.S.C. § 1983 Abuse of Process is closely related to 

42 U.S.C. § 1983 Malicious prosecution which is almost always properly a 

monetary damages claim against a state attorney. See Calvert v. Ediger at 

pg. 7 (10th Cir., 2011).  

The district court in clear error denied standing for 42 § 1983 

prospective injunctive relief against the Kansas Attorney Discipline Official 

Hazlett, The Kansas SRS Chief Counsel Corkins, and the Kansas SRS 

Secretary Gilmore (all of whom are state officials), to prevent them from 

future injury of the petitioner’s constitutional rights and where prior injury 

to the appellant is unnecessary, immaterial and impermissible as a basis for 

standing to obtain 42 § 1983 prospective injunctive relief. See Briggman v. 

Virginia, Dept. of Social Servs., Dcse, 526 F.Supp.2d 590 at 603-604 (W.D. 

Va., 2007) (“alleging past injuries by the defendants did not state a claim for 

injunctive relief which instead requires allegations of likely future 

violations”). The district court in clear error suggested the qualified immunity 
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of Hazlett, Corkins, and Gilmore under 42 § 1983 results from the Federal 

Courts Improvement Act of 1996.  

It has been clearly established in the Tenth Circuit that there is no 

qualified immunity from injunctive relief under the Federal Courts 

Improvement Act of 1996. See Roe # 2 v. Ogden, 253 F.3d 1225, 1233-34 (10th 

Cir.2001), and Leclerc v. Webb, 419 F.3d 405 (Fed. 5th Cir., 2005) and as 

explained in Dubuc v. Michigan Bd. of Law Examiners, 342 F.3d 610 at 616 

(6th Cir., 2003) relying on the Tenth Circuit in Roe # 2 v. Ogden, 253 F.3d 

1233-4. Qualified immunity applies only when government defendants are 

sued in their individual capacities. Brown v. Montoya, 662 F.3d 1152 at 1164 

(10th Cir. 2011).  

The amended complaint sought to enjoin Hazlett, Corkins, and 

Gilmore from violating specific federal criminal civil rights statutes including 

18 USC §§ 241 and 242, and to require them to produce evidence from the 

disbarment proceedings to attorney admissions committees in other 

jurisdictions so that the petitioner can pursue his constitutional right to earn 

a living. “In Ex parte Young, 209 U.S. 123, 28 S.Ct. 441, 52 L.Ed. 714 (1908), 

the Supreme Court carved out an exception to Eleventh Amendment 

immunity for suits against state officials seeking to enjoin alleged ongoing 

violations of federal law.” Crowe & Dunlevy, P.C. v. Stidham, 640 F.3d 1140, 

1154 (10th Cir.2011). 

Since, at law, the defendants enjoy no qualified immunity or sovereign 
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immunity for the specific claims against them, the Tenth Circuit’s 

affirmation of the district court dismissal and sanctioning of the petitioner 

was clearly to further the erroneous public policy of freeing government 

officials from constitutional and federal statutory claims by utilizing 

Twombly and Iqbal as justification to revert to the Tenth Circuits’ pre 

Crawford-El v. Britton, 523 U.S. 574, 118 S.Ct. 1584, 140 L.Ed.2d 759 (1998) 

policy in which the circuit describes the policy in Robbins v. Oklahoma, 519 

F.3d 1242 (10th Cir., 2008) as a heightened pleading standard based on 

qualified immunity that it was forced to find unlawful in Currier v. Doran, 

242 F.3d 905, 916 (10th Cir. 2001).  

The Tenth Circuit also ordered the petitioner to be subject to filing 

restrictions because the petitioner’s appellate brief had raised Eighteen 

separately briefed issues of appeal where the district court contradicted 

clearly established controlling authority in granting the dismissal and in 

sanctioning the petitioner. The Tenth Circuit did not make findings of fact or 

law regarding the issues raised in the appeal brief.  

II. The Court Should Grant Review  
To Establish Plausibility Does Not Grant Courts Discretion To 

Dismiss Claims That Sufficiently Plead Facts And Circumstances 
That Reveal An Actionable Civil Rights Violation. 

 
The petitioner pled each element for each claim, the district court 

instead faulted the inclusion of supporting averments of fact for each 

element, despite the Tenth Circuit’s holding in Khalik v. United Air Lines, 

671 F.3d 1188 (10th Cir., 2012).“The elements of each alleged cause of action 
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help to determine whether Plaintiff has set forth a plausible claim. See 

Swierkiewicz v. Sorema N.A., 534 U.S. 506 at 515, 122 S.Ct. 992, 152 L.Ed.2d 

1 (2002); see also Twombly, 550 U.S. at 570, 127 S.Ct. 1955.”id. at 1192. The 

petitioner under Burnett v. Mortg. Elec. Registration Sys., Inc., 706 F.3d 1231 

(10th Cir., 2013) was required to plead enough supporting facts for each 

element of each claim against each defendant to make the claims plausible : 

“a plaintiff must offer specific factual allegations to support each claim.” Kan. 

Penn Gaming, LLC v. Collins, 656 F.3d 1210, 1214 (10th Cir.2011) (quoting 

Twombly, 550 U.S. at 555, 127 S.Ct. 1955);see also Iqbal, 556 U.S. at 678, 

129 S.Ct. 1937 (“[T]he pleading standard Rule 8 announces ... demands more 

than an unadorned, the-defendant-unlawfully-harmed-me accusation.”)” id at 

1235.The Tenth Circuit was in error to uphold a dismissal by the district 

court expressly for pleading supplemental facts for each element to meet the 

Tenth Circuit’s plausibility requirements. 

A. Misuse of Plausibility As Cover For Discretion 

The district court adopted the state government defendants’ argument 

against the petitioner’s circumstantial averments supplementing the 

petitioner’s allegations of facts in support of each element of § 1983 

Conspiracy and 1985(2) and (3) Conspiracy claims. However these allegations 

were not legal conclusions but instead circumstantial allegations required to 

support the plausibility of the clandestine civil rights conspiracy as 

recognized in the First Circuit which fundamentally disagrees with the Tenth 
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Circuit enhanced pleading requirements for § 1983 claims against 

government officials. See Rodríguez–Reyes v. Molina–Rodríguez, 711 F.3d 49 

at 55 (1st Cir., 2013): “The district court believed that these assertions were 

immaterial because they did not represent “discrete factual events.” 

Rodríguez–Reyes, 851 F.Supp.2d at 381 (internal quotation marks omitted). 

We think that the district court subjected the complaint to an overly 

stringent pleading standard. An assertion that a defendant was affirmatively 

seeking information about employees' political affiliations is more than a bare 

legal conclusion. The plaintiffs' “witch-hunt” and “talk[ing] about politics” 

averments, though general, are factual assertions that must, at the pleading 

stage, be given credence. See, e.g., Ocasio–Hernández, 640 F.3d at 15 (holding 

similar allegations to be factual, not conclusory)” Rodríguez–Reyes id 711 

F.3d at 55. 

Much of what the State of Kansas officials, their agents and the 

district court complained of was the petitioner’s inclusion of facts and quoted 

statements to meet Rule 9 specificity for fraud on the court based § 1983 

claims for conduct to deprive the petitioner of Due Process in the concurrent 

jurisdiction state court proceeding. The attorney defendant Frost and the law 

firm defendant Young Williams PC misrepresented the facts and the 

controlling case law (chiefly Phelps v. Wichita Eagle-Beacon, 886 F.2d 1262, 

1267 (10th Cir. 1989)) regarding 42 U.S.C. § 1981 standing for retaliation 

over the protected advocacy of a white attorney on behalf of an African 
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American and an American Indian child in federal race based civil statutes 

and the misrepresentation of facts regarding sufficient property injury for 

standing First Amendment retaliation claims to procure interim dismissals 

in the Shawnee, Kansas District Court case.  

Fraud based allegations including 42 U.S.C. § 1983 Fraud on the court 

must comply not only with the plausibility criteria articulated in Twombly 

and Iqbal but also with Fed.R.Civ.P. 9(b)'s heightened pleading standard, 

which requires that “[i]n alleging fraud or mistake, a party must state with 

particularity the circumstances constituting fraud or mistake.” See also 

Ambrosia Coal & Constr. Co. v. Pages Morales, 482 F.3d 1309, 1316 (11th 

Cir.2007) (holding that civil RICO claims, which are “essentially a certain 

breed of fraud claims, must be pled with an increased level of specificity” 

under Rule 9(b)). We have held that pursuant to Rule 9(b), a plaintiff must 

allege: “(1) the precise statements, documents, or misrepresentations made; 

(2) the time, place, and person responsible for the statement; (3) the content 

and manner in which these statements misled the Plaintiffs; and (4) what the 

defendants gained by the alleged fraud.” Brooks v. Blue Cross & Blue Shield 

of Fla., Inc., 116 F.3d 1364, 1380-81 (11th Cir.1997) (applying the 

requirements to a RICO fraud complaint). The plaintiff must allege facts with 

respect to each defendant's participation in the fraud. Id. at 1381. The Sixth 

Circuit has determined : “While notice pleading requirements are based on 

Rule 8, see Twombly, 550 U.S. at 555, claims for fraud are held to the 
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heightened pleading standard of Rule 9(b).” Ind. State Dist. Council of 

Laborers & Hod Carriers Pension & Welfare Fund v. Omnicare, Inc.(6th Cir., 

2013).  

In United States ex rel. Lemmon v. Envirocare of Utah, Inc., the Tenth 

Circuit described a complaint that did provide sufficient detail regarding how 

the alleged conduct was fraudulent as including "the conduct that led to the 

violation, the reason the result constituted a violation, and a description of 

the effect of the violation." 614 F.3d 1163, 1171 (10th Cir. 2010) (emphasis 

added).  

1. The District Court Plausibility Error 

Clearly when a complaint is pled to meet the applicable Rule 8(a) 

requirements of § 1983 claims for discrimination, retaliation and conspiracy 

under Rule 8 and additional allegations of the “who, what, where, and when” 

of specific identified misrepresentations of fact, the reliance made on the 

misrepresentations and the injury to the plaintiff to meet Rule 9 pleading 

requirements where the § 1983 claims are based on fraud conduct, the 

complaint is indisputably plausible. The additional facts and circumstances 

pled to support fraud based § 1983 claims against specifically identified co-

conspirators in furtherance of the civil rights conspiracy necessarily supplies 

the “heft” to meet the requirements of Twombly and Iqbal regarding 

plausibility. 



	  27	  

A plausibility inquiry is “a context-specific task that requires the 

reviewing court to draw on its judicial experience and common sense.” Iqbal, 

556 U.S. at 679, 129 S.Ct. 1937. “The prima facie case is an evidentiary 

model, not a pleading standard…[and after Twombly and Iqual ]… is not the 

appropriate benchmark for determining whether a complaint has crossed the 

plausibility threshold.” Rodríguez–Reyes v. Molina–Rodríguez, 711 F.3d 49 

(1st Cir., 2013). 

The petitioner’s appellate Tenth Circuit opening brief statement of 

facts at pgs. 10, ¶¶ 32-35 documented the record that the amended complaint 

pled a meeting of the minds to form and join the civil rights conspiracy by 

each named defendant along with supporting facts and circumstances of 

individual conduct by each to support the plausibility of the conspiracy 

elements. 

2. The Tenth Circuit Erred in Using Plausibility To Restore 
Heightened Pleading Standards Made Unlawful in Crawford-El v. 

Britton 523 U.S. 574 (1998) 
 

The Tenth Circuit recognizes the danger in using the plausibility 

requirement to test a complaint and the proffered evidence as a prima facie 

case before a victim of actionable discrimination, retaliation, and conspiracy 

can obtain any discovery needed to plead specific facts about a clandestine 

conspiracy: “noted in Gee v. Pacheco, 627 F.3d 1178, 1185 (10th Cir.2010), 

that “the plausibility standard has been criticized by some as placing an 

improper burden on plaintiffs,” where a chief criticism “is that plaintiffs will 
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need discovery before they can satisfy plausibility requirements when there 

is asymmetry of information, with the defendants having all the evidence.” 

Khalik v. United Air Lines, 671 F.3d 1191. 

a. Replacing The Heightened Pleading Standard 
Ended in Crawford-El 

 
The Tenth Circuit has previously not found the word plausibility to be 

a strong guide in itself to applying Rule 8: “The most difficult question in 

interpreting Twombly is what the Court means by ‘plausibility.’” Robbins v. 

Oklahoma, 519 F.3d 1242 at 1247 (10th Cir., 2008). The circuit has 

understandably seen Twombly as creating a useful filter to screen civil rights 

cases where government officials are charged with discrimination, 

retaliation, and conspiracy leading to officials having significant foreseeable 

time spent away from governance, responding to discovery requests and 

assisting in preparing answers complaints to complaints by victims of 

constitutional and federal statutory violations.  

The Tenth Circuit is certainly in solid company with Seventh Circuit 

Judge Posner who observed that Iqbal, a discrimination case, adds the 

concern of official immunity to factors a court needs to weigh when 

evaluating a complaint’s pleading sufficiency under Rule 12(b)(6) after 

Twombly. Judge Posner cited Robert G. Bone, “Plausibility Pleading 

Revisited and Revised: A Comment on Ashcroft v. Iqbal,” 85 Notre Dame 

L.Rev. 849, 882 (2010); Howard M. Wasserman, “ Iqbal, Procedural 

Mismatches, and Civil Rights Litigation,” 14 Lewis & Clark L.Rev. 157, 172-
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73 (2010) in his concerns regarding how Twombly applies in the civil rights 

context in Swanson v. Citibank, NA, 614 F.3d 400 (7th Cir., 2010). See 

Swanson, id, POSNER, Circuit Judge, dissent at 407. 

b. The Tenth Circuit “Refined Standard” 
 
The Tenth Circuit has named this new standard which it believes is 

not a heightened pleading standard the “Refined Standard”: “We recently 

stated this new standard is a “refined standard.” Kansas Penn Gaming, LLC 

v. Collins, 656 F.3d 1210, 1214 (10th Cir.2011). In applying this new, refined 

standard, we have held that plausibility refers “to the scope of the allegations 

in a complaint: if they are so general that they encompass a wide swath of 

conduct, much of it innocent, then the plaintiffs ‘have not nudged their claims 

across the line from conceivable to plausible.’ ” Robbins v. Oklahoma, 519 

F.3d 1242, 1247 (10th Cir.2008) (quoting Twombly, 550 U.S. at 570, 127 S.Ct. 

1955). Further, we have noted that “[t]he nature and specificity of the 

allegations required to state a plausible claim will vary based on context.” 

Kansas Penn, 656 F.3d at 1215; see also Iqbal, 129 S.Ct. at 1950 

(“Determining whether a complaint states a plausible claim for relief will ... 

be a context-specific task that requires the reviewing court to draw on its 

judicial experience and common sense.”)” Khalik v. United Air Lines, 671 

F.3d 1188 at 1191 (10th Cir., 2012). 

The Tenth Circuit takes advocacy in furtherance of vindicating the 

Supreme Court’s controlling precedent on pleading standards very seriously. 
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In Medical Supply Chain, Inc. v. US Bancorp, NA, et al. 03-3342 (10th Cir. 

2004) the Tenth Circuit sua sponte sanctioned the petitioner when he was an 

attorney over $21,000.00 for advocating upon appeal that the same district 

court and judge had improperly applied a heightened standard of pleading. 

The district court ruled that Medical Supply was not entitled to relief because 

there was no private right of action under the USA PATRIOT Act and 

Medical Supply failed to allege a conspiracy between two legally independent 

entities.  

Medical Supply timely sought reconsideration pointing out the 

complaint stated the Unknown Hospital Supplier defendant and the 

identified coconspirators Novation, LLC and Neoforma, Inc. and alleged the 

independent entities to have been in publicized exclusionary agreements with 

the US Bancorp Piper Jaffray defendants. Medical Supply also pointed out 

the express language of the USA PATRIOT Act providing for a private right 

of action. However the trial judge denied reconsideration.  

The petitioner as sole counsel for Medical Supply appealed on these 

same grounds and that the court had improperly held the complaint to a 

heightened pleading standard found unlawful in Swierkiewicz v. Sorema 

N.A., 534 U.S. 506, 122 S.Ct. 992 to the Tenth Circuit Court of Appeals. The 

appellate court without finding of law or fact upheld the trial court, stating 

again that the there was no private right of action created by the USA- 

PATRIOT Act despite express language in § 355 of the USA-PATRIOT Act, 
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Pub. L. 107-56 describing civil liability and the Arkansas Supreme Court 

finding civil liability based on § 355 in Bank of Eureka Springs v. Evans, 353 

Ark. 438, 109 S.W.3d 672 (Ark. 2003). 

Two weeks after Twombly, the Supreme Court issued a per curiam 

opinion, Erickson v. Pardus 551 U.S. 89 (2007) in which it rejected the Tenth 

Circuit’s finding that a prisoner’s civil rights complaint stating that the 

doctor's decision to withhold his prescribed Hepatitis C medication was 

"endangering his life" and causing "continued damage to [his] liver," was too 

conclusory. Id. at 93. 

B. The Court Should End  
The Disputes Over Plausibility In Rule 12(b)(6) Motions 

 
The decision below cannot be reconciled with this Court‘s precedent in 

Crawford-El, Swierkiewicz, Twombly, and Iqbal concerning the sufficiency of 

civil rights and civil rights conspiracy claims under Federal R. Civ. P. Rule 8. 

1. Courts Are Deeply Divided Over How to Apply Plausibility 
 
An intractable conflict between the circuit courts exists over whether 

plausibility can be subjectively used to require additional allegations of facts 

beyond the allegations that sufficiently state a claim under Federal R. Civ. P. 

Rule 8. 

a. The Intractable Conflict Between The Circuits 

The Tenth Circuit in the case certiorari is sought from, Landrith v 

Kansas Attorney General;  Khalik v. United Air Lines, , 671 F.3d F.3d 1188 

(10th Cir., 2012), and Burnett v. Mortg. Elec. Registration Sys., Inc., 706 F.3d 
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1231 (10th Cir., 2013); and the Second Circuit in Dejesus v. HF Management 

Services, LLC, No. 12-4565, 2013 WL 3970049 (2d Cir. Aug. 5, 2013) and 

Lundy v. Catholic Health Sys. of Long Island, 711 F.3d 106 (2d Cir. 2013); 

and the D.C. Circuit in Terry v. United States at 10-11 (D.C. Cir., 2012); 

conflict with the plausibility standard outlined in Twombly and Iqbal and 

followed by the First Circuit in Rodríguez–Reyes v. Molina–Rodríguez, 711 

F.3d 49 (1st Cir., 2013) and Ocasio–hernÁndez v. FortuÑo–burset, 640 F.3d 1 

(1st Cir., 2011); the Third Circuit in In re Ins. Brokerage Antitrust Litig., 618 

F.3d 300, 314 (3d Cir. 2010) and W. Penn Allegheny Health Sys. v. UPMC, 

No. 09-4468, (3d Cir. November 29, 2010); the Fourth Circuit in Coleman v. 

Md. Court of Appeals, 626 F.3d 187 (4th Cir. 2010).; the Fifth Circuit in 

Gardocki v. JP Morgan Chase Bank, N.A. (5th. Cir., 2013); the Sixth Circuit 

in Pfeil v. State Street Bank & Trust Co., 671 F.3d 585, 593 (6th Cir. 2012) 

and Fifth Third Bancorp v. Dudenhoeffer 692 F.3d 410 (6th Cir. 2013); the 

Seventh Circuit in Reynolds v. CB Sports Bar, Inc., 623 F.3d 1143, 1146–47 

(7th Cir. 2010), and Hatmaker v. Mem’l Med. Ctr., 619 F.3d 741, 743 (7th Cir. 

2010); the Eighth Circuit in Hamilton v. Palm, 621 F.3d 816, 817–18 (8th Cir. 

2010); the Ninth Circuit in Starr v. Baca, 652 F.3d 1202, 11 Cal. Daily Op. 

Serv. 9290, 11 Cal. Daily Op. Serv. 11148 (9th Cir., 2011) ;the Eleventh 

Circuit in Speaker v. U.S. HHS CDC, 623 F.3d 1371, 1380 (11th Cir. 2010); 

The Federal Circuit in K-Tech Telecommunications, Inc. v. Time Warner 

Cable, Inc., Nos. 12-1425, -1446 (Fed. Cir. Apr. 18, 2013). 
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The Tenth and Second Circuits continue this conflict of insisting a 

plaintiff’s complaint fails at the pleading stage for not alleging more than 

required by Rule 8, despite the Supreme Court’s reversals in Swierkiewicz v. 

Sorema N.A., 534 U.S. 506, 122 S.Ct. 992, 152 L.Ed.2d 1 (2002), and later 

Erickson v. Pardus, 551 U.S. 89, 127 S.Ct. 2197, 167 L.Ed.2d 1081 (2007) (per 

curiam).  

b. The Split in State Courts Over Plausibility 

The State courts of Massachusetts, Minnesota, and California have 

adopted the plausibility standard in Twombly and Iqbal. i.e. Morana v. City 

of San Bernardino, E044071 (Cal. App. 5/28/2009). However states that have 

dismissal statutes based on notice pleading and Fed. R. Civ. P. Rule 8 have 

rejected following in Twombly and Iqbal as a heightened pleading standard. 

The State of Kansas which has the concurrent state court jurisdiction 

over some federal statutory claims in common with the matter certiorari  

declined to affirm the Shawnee County, Kansas District Court dismissal of 

the petitioner’s action Landrith v. Jordan, et al, Case No. 10C1436 on the 

basis of plausibility standard in Twombly and Iqbal in the first of two appeals 

resulting from the trial court dismissals in Landrith v. Jordan, et al, KS 

Court of Appeals No. 107959 and the Kansas appellate courts have not based 

a published decision on the plausibility standard in Twombly and Iqbal. 

The state courts of Iowa, Delaware, Tennessee, West Virginia, and 

Montana have rejected using the plausibility standard in Twombly and Iqbal.  
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The Supreme Court of Arizona rejected the plausibility standard from 

Twombly in Cullen v. Auto-Owners Ins. Co., 189 P.3d 344, 218 Ariz. 417 

(Ariz., 2008).  The Vermont Supreme Court rejected Twombly in Colby v. 

Umbrella, Inc. 955 A.2d 1082, 1087 n.1 (Vt. 2008). The West Virginia 

Supreme Court rejected Twombly in Highmark W. Va., Inc. v. Jamie, 655 

S.E.2d 509, 513 n.4 (W. Va. 2007). An Alabama appeals court in Crum v. 

Johns Manville, Inc., 19 So.3d 208 at fn. 2 (Ala. Civ. App., 2009) rejected the 

plausibility standard in Twombly. A Colorado Appeals court in Med. Lien 

Mgmt., Inc. v. Allstate Ins. Co., 2013 COA 88  at ¶ 48 (Colo. App., 2013) 

rejected the plausibility standard in Twombly. 

An Ohio appeals Court in Sacksteder v. Senney, 12 Ohio 4452 (Ohio 

App., 2012) determined that Twombly and Iqbal did not alter or effect the 

pleading of causes of action in Ohio State courts Sacksteder, 12 Ohio 4452 

¶46. 

A Wisconsin appeals court in Data Key Partners v. Permira Advisors 

LLC at fn.  (Wis. App., 2013) stated “We have found no Wisconsin case 

relying on Twombly or Iqbal to impose heightened pleading standards.” 

The Iowa Supreme Court in Hawkeye Foodservice Distribution, Inc. v. 

Iowa Educators Corp., 812 N.W.2d 600 at 608, 279 Ed. Law Rep. 1194 (Iowa, 

2012) has ruled it will not adopt the plausibility standard in Twombly and 

Iqbal and observes that “[f]or the most part, state high courts have declined 

to adopt the new standard announced in Twombly and Iqbal. See Cent. 



	  35	  

Mortg. Co. v. Morgan Stanley Mortg. Capital Holdings LLC, 27 A.3d 531, 537 

(Del.2011); Webb v. Nashville Area Habitat for Humanity, Inc., 346 S.W.3d 

422, 424 (Tenn.2011); McCurry v. Chevy Chase Bank, FSB, 169 Wash.2d 96, 

233 P.3d 861, 863–64 (2010); Roth v. DeFeliceCare, Inc., 226 W.Va. 214, 700 

S.E.2d 183, 189 n. 4 (2010).” 

Since Hawkeye Foodservice Distribution was decided in 2010, the 

Montana Supreme Court has acknowledged that plausibility is “in tension 

with extant law in Montana” Brilz v. Metro. Gen. Ins. Co., 366 Mont. 78, 285 

P.3d 494 at 500, 2012 MT 184 (Mont., 2012). 

The Iowa Supreme Court in Hawkeye Foodservice Distribution did 

point out that the Nebraska Supreme Court in Doe v. Bd. of Regents, 280 

Neb. 492, 788 N.W.2d 264, 278 (2010) adopted the plausibility standard in 

Twombly and Iqbal. However the Nebraska Supreme Court expressed 

concern over “lower federal courts have interpreted the Court's plausibility 

standard as a heightened pleading standard. In some cases decided after 

Twombly and Iqbal -frequently, cases requiring the plaintiff to show a 

defendant's intent or alleged involvement in unlawful conduct-federal courts 

have required a complaint to contain specific factual allegations of the 

defendant's claimed misconduct to survive a motion to dismiss for failure to 

state a claim” Doe v. Bd. of Regents, 280 Neb. at 504-5. 
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c. The Current Split In District Courts 

Federal judges across the country routinely refer to Twombly and Iqbal 

as having created a "heightened" pleading standard. See, e.g., Cottle v. Falcon 

Holdings Management, LLC, Cause No.: 2:11-CV-95-PRC, at n.2 (N.D. Ind. 

Jan. 30, 2012) (referring to “the heightened ‘plausibility’ standard articulated 

in Iqbal and Twombly”); Riemer v. Chase Bank USA, N.A., 2011 U.S. Dist. 

LEXIS 56307 (N.D. Ill. May 25, 2011) (“Although Twombly and Iqbal dealt 

with the detail required in the allegations of a complaint, courts in this and 

many other districts have extended Twombly's heightened pleading standard 

to affirmative defenses.”); Aros v. United Rentals, Inc., 2011 U.S. Dist. LEXIS 

125870, 2011 WL 5238829, at *3 (D. Conn. Oct. 31, 2011) (pointing out that 

Iqbal and Twombly “attempt to impose a heightened standard of pleading to 

limit wasteful expansions of litigation costs”); Chiancone v. City of Akron, No. 

5:11CV337, 2011 U.S. Dist. LEXIS 108444, 2011 WL 4436587, at *3 n.3 (N.D. 

Ohio, Sept. 23, 2011) (referring to the pleading standard established in 

Twombly as a “heightened pleading standard”); Baroness Small Estates, Inc. 

v. BJ's Rests., Inc., No. SACV 11-00468, 2011 U.S. Dist. LEXIS 86917, 2011 

WL 3438873, at *5 (C.D. Cal. Aug. 5, 2011) (declining to apply “the 

‘heightened pleading standard’ articulated by the Supreme Court in Twombly 

and Iqbal” to the pleading of affirmative defenses). See Twombly and Iqbal: 

The Introduction of a Heightened Pleading Standard, 27 Touro L. Rev. 233 

(2011). A district court in Indiana identified a widespread split in authority 
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among federal district courts over whether the Twombly and Iqbal 

heightened pleading standard for complaints similarly applies to the pleading 

of affirmative defenses. See generally Cottle v. Falcon Holdings Management, 

LLC, Cause No.: 2:11-CV-95-PRC (N.D. Ind. Jan. 30, 2012). 

2. Plausibility Is Not Cover To Exercise Discretion In The 
Selective Enforcement of Federal Statutes 

 
The intractable conflict between the circuit courts is aggravated by the 

minority circuits and district courts following the Tenth Circuit in using the 

plausibility requirement from Twombly and Iqbal to impose a heightened 

pleading standard to facilitate their discretion over the choice of federal 

statutes and defendant parties plaintiffs will be permitted to enforce 

Congressionally granted private rights of action. 

The Tenth Circuit decision in Bolden v. City of Topeka. 441 F.3d 1129 

(10th Cir. 2006) conforms to the circuit’s use of discretion to facilitate ruling 

contrary to Crawford-El before Twombly in a manner that the Supreme 

Court would reverse the circuit on in Erickson. Even though the petitioner’s 

complaint was made as an attorney representing the African American 

James Bolden and alleged violations of Bolden’s race based civil rights under 

42 USC §§1981 and 1982 by city officials who sometimes enjoy qualified 

immunity in similar claims brought in a personal capacity, the circuit clearly 

chose to reverse the district court’s dismissal construing 42 USC §1983 was 

not alleged as the cause of action to enforce 42 USC §1981, solely as a 

reactionary affirmation of Western states’ pro individual land rights in 
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response to the Supreme Court’s contemporary ruling in Kelo v. City of New 

London, 545 U.S. 469 (2005). While not acknowledged by the circuit in the 

opinion, the reaction to Kelo is evidenced by the circuit’s finding a 42 USC 

§1983 cause of action against the city for taking Bolden’s land was 

adequately pled, while simultaneously using the vilification of the petitioner 

in the decision to maintain the circuit’s policy of not finding allegations of 

discrimination by government officials can state a claim. This policy is 

further highlighted by the circuit’s use of a hypothetical based on the 

petitioner’s representation of David M. Price in a parental rights termination 

case as an example to demonstrate the petitioner’s correct position on the 

effect of the Rooker-Feldman Dosctrine while using dicta to expressly state 

that the petitioner should be disbarred anyway. 

Twombly and later Iqbal did not mean to “tighten pleading standards.”  

Instead, Twombly is confined to its facts: Twombly determined that a certain 

set of factual allegations did not support an inference that the defendants 

conspired in violation of the Sherman Act. . . . In sum, Twombly was 

concerned with the plausibility of an inference of conspiracy, not with the 

plausibility of a claim. The Twombly Court pointed out that its "plausibility" 

standard is not a heightened pleading standard beyond what the Federal 

Rules of Civil Procedure had always required. Twombly, 127 S.Ct. at 1973 n. 

14. 
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The First Circuit even in the context of antitrust conspiracy is correct: 

“more general allegations informing the context of an agreement may be 

sufficient. This is particularly true given the increasing complexity and 

expert nature of "plus factor" evidence which would not likely be available at 

the beginning stages of litigation.” Evergreen Partnering Grp., Inc. v. Pactiv 

Corp.at 28-30 (1st Cir., 2013). 

CONCLUSION 
 

The Court should grant the petition.  
 

Respectfully submitted, 
 

 
_________________________ 
Bret D. Landrith 
Petitioner, pro se. 

 

 

 

 



40 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APPENDIX 
 
 
 
 
Appendix  A…………….Kansas District Court Decision………………………41 
 
Appendix  B……….. Kansas District Court Rule 59(e) Decision …………….60 
 
Appendix  C…………………..Tenth Circuit Decision…………………………..73 
 
Appendix  C……………..Order Declining En Banc Rehearing………………..77 
	  



 

-1- 

 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

 
   
BRET D. LANDRITH, ) 
  ) 
  ) 
 Plaintiff, ) 
  )  
v.  ) 
  ) Case No. 12-2161-CM 
  )  
KANSAS ATTORNEY GENERAL, ) 
DEREK SCHMIDT, et al., ) 
  )  
 Defendants. ) 
                                                                              ) 
 
 

MEMORANDUM AND ORDER 
 

This matter is before the court on motions to dismiss (Docs. 24, 27, 31, 64, and 67) filed by 

defendants Young Williams PC (“YWPC”), Brian Frost, Stanton A. Hazlett, Kansas Attorney General 

Derek Schmidt, J. Edward Barth, William J. Conger, Emmanuel E. Edem, Judy Hamilton Morse, John 

Hermes, William Ross, and Robert D. Dennis.  Defendant John Badger’s motion to remand, or in the 

alternative, to dismiss (Doc. 71) and plaintiff Bret D. Landrith’s motions for leave to amend complaint 

(Doc. 75) and for entry of default against defendants Don Jordan and David Weber (Doc. 85) are also 

before the court.   

I. Background 

Plaintiff, a former licensed attorney who was disbarred in 2005, brings this action pro se.  

Plaintiff’s amended complaint is not only lengthy, but difficult to comprehend.  The court spent 

considerable time, effort, and resources reading through plaintiff’s 87-page, 411-paragraph amended 

complaint in an effort to ascertain the myriad of claims lodged against numerous government officials 

in Kansas and Oklahoma, as well as private citizens.  Plaintiff alleges violations of several federal 
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 statutes for civil rights conspiracy, neglect to prevent conspiracy, retaliation, due process, deprivation 

of food stamp benefits, and abuse of process.  Plaintiff seeks money damages, costs, attorney’s fees, 

and prospective injunctive relief.  Essentially, it appears that plaintiff alleges that his disbarment was in 

retaliation for his representation of minorities and that defendants have conspired to violate plaintiff’s 

civil rights in continued retaliation for his representation of minorities prior to his disbarment.  Plaintiff 

also attempts to vindicate the rights of third parties and claims that he has been harmed by the alleged 

violations of these third parties’ civil rights. 

Plaintiff is no newcomer to this court or to the Kansas state courts.  On December 9, 2005, the 

Kansas Supreme Court disbarred plaintiff.  See In re Landrith, 124 P.3d 467 (Kan. 2005).  In his 

disbarment case, the Kansas Supreme Court noted that plaintiff “wasted valuable resources because of 

[his] absolute incompetence and interference with the administration of justice . . . . [T]he legal 

profession has been damaged by [his] false accusations against members of the judiciary; attorneys; 

court personnel; and other state, county, and municipal employees.”  Id. at 485.  Plaintiff’s history is 

particularly relevant in addressing plaintiff’s claims in the instant case, as the Kansas Supreme Court 

has pointed out his “pattern of misconduct, multiple violations; [and] lack of acknowledgement of 

wrongdoing or remorse.”  See id.  This court agrees with the Kansas Supreme Court that plaintiff’s 

“language is occasionally incoherent, and, more than occasionally, inflammatory” and that plaintiff 

“consistently fails to cite a factual basis for his allegations or to develop sensible legal arguments.”  

See id. at 470. 

Plaintiff’s history of pro se litigation includes a suit filed during his disbarment, in which he 

unsuccessfully sought to enjoin his disbarment proceedings.  Landrith v. Hazlett, No. 04-2215-DVB, 

(D. Kan. Sept. 22, 2004), aff’d, 170 F. App’x 29 (10th Cir. 2006).  Landrith also filed a federal suit, 

Landrith v. Gariglietti, No. 11-2465-KHV/GLR, 2012 WL 171339 (D. Kan. Jan. 19, 2012), against 
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 Carole Green, the Clerk of the Kansas Supreme Court, claiming she improperly failed to docket one of 

his appeals, and Crawford County Judge John C. Gariglietti, who presided over plaintiff’s divorce 

proceedings.  That case was dismissed under 28 U.S.C. § 1915(e)(2), and Landrith’s appeal is pending.  

Landrith then filed a mandamus action in the Tenth Circuit, which was denied as moot.  In re Landrith, 

No. 11-3388 (10th Cir. Feb. 21, 2012).  His later motion to reopen the mandamus proceeding was also 

denied.  In re Landrith, No. 11-3388 (10th Cir. Apr. 4, 2012). 

In addition to the federal suits described above, plaintiff has filed a suit in the District Court of 

Shawnee County, Kansas, with many claims being very similar—if not identical—to the claims stated 

in the present case.  Landrith v. Jordan, Case No. 10C1436 (Dist. Ct. of Shawnee Cnty. filed Oct. 12, 

2010).  In fact, in paragraph three of his amended complaint, plaintiff acknowledges that his amended 

complaint is essentially a continuation of the state-court action.  Remarkably, plaintiff also states he 

has filed the amended complaint in this court to save defendants the trouble of removing the action to 

this court themselves.   

Plaintiff claims, however, that he has not attempted to remove any of his state-court claims.  

Plaintiff asserts that his federal suit “includes additional new appropriate claims for relief in the form 

of damages, injunctive and declaratory relief under 42 U.S.C. § 1983” and also brings 42 U.S.C. § 

1983 claims against a new defendant, Kansas Attorney General Derek Schmidt.  Other new defendants 

added by plaintiff include the United States Court Clerk of the Court for the Western District of 

Oklahoma, and members of the Committee on Admissions and Grievances for the Western District of 

Oklahoma. 

For the reasons stated below, the motions to dismiss plaintiff’s amended complaint (Docs. 24, 

27, 31, 64, and 67) are granted.  Defendant John Badger’s motion to remand, or in the alternative, to 
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 dismiss (Doc. 71) is also granted.  Plaintiff’s motions for leave to amend complaint (Doc. 75) and for 

entry of default against Don Jordan and David Weber (Doc. 85) are both denied. 

II. Legal Standard 

Even though plaintiff is a lawyer, because he is disbarred and proceeds pro se, the court 

construes his complaint liberally and holds it to a less stringent standard than formal pleadings drafted 

by lawyers who are admitted to practice in this court.  See Hall v. Bellmon, 935 F.2d 1106, 1110 (10th 

Cir. 1991).  But the court does not assume the role of advocate for a pro se litigant.  Id.   

The court will grant a Rule 12(b)(6) motion to dismiss only when the factual allegations fail to 

“state a claim to relief that is plausible on its face.”  Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 

(2007).  While the factual allegations need not be detailed, the claims must set forth entitlement to 

relief “through more than labels, conclusions and a formulaic recitation of the elements of a cause of 

action.”  In re Motor Fuel Temperature Sales Practices Litig., 534 F. Supp. 2d 1214, 1216 (D. Kan. 

2008).  The allegations must contain facts sufficient to state a claim that is plausible, rather than 

merely conceivable.  Id. 

“All well-pleaded facts, as distinguished from conclusory allegations, must be taken as true.”  

Swanson v. Bixler, 750 F.2d 810, 813 (10th Cir. 1984) (citation omitted); see also Ashcroft v. Iqbal, 

556 U.S. 662, 680–81 (2009).  The court construes any reasonable inferences from these facts in favor 

of the plaintiff.  Tal v. Hogan, 453 F.3d 1244, 1252 (10th Cir. 2006).  However, “where the well-

pleaded facts do not permit the court to infer more than the mere possibility of misconduct, the 

complaint has alleged—but it has not ‘show[n]’—‘that the pleader is entitled to relief.’”  See Ashcroft, 

556 U.S. at 679 (citing Fed. R. Civ. P. 8(a)(2)).   

 

 

Case 2:12-cv-02161-CM-GLR   Document 88   Filed 11/02/12   Page 4 of 19

63
60
xxxx

44



 

-5- 

 III. Discussion 

 
Motions to Dismiss Plaintiff’s Amended Complaint 

(Docs. 24, 27, 31, 64, 67, and 71) 
 

 The court dismisses plaintiff’s amended complaint against all defendants for several reasons, 

which are described below.   

 A. Lack of Subject Matter Jurisdiction 

First, the court lacks subject matter jurisdiction over many, if not all, of plaintiff’s claims.   

 1. Rooker-Feldman Doctrine 

Plaintiff asks the court to review alleged misrepresentations and fraud on two state district 

courts.  Under the Rooker-Feldman doctrine, federal courts lack jurisdiction to review decisions of a 

state court or any claim “inextricably intertwined” with claims decided by a state court.  Mounkes v. 

Conklin, 922 F. Supp. 1501, 1508–10 (D. Kan. 1996) (explaining the doctrine, which stems from the 

holdings in District of Columbia Court of Appeals v. Feldman, 460 U.S. 462, 476 (1983) and Rooker v. 

Fidelity Trust Co., 263 U.S. 413, 415–16 (1923)).  The Supreme Court alone has jurisdiction to review 

such decisions.  28 U.S.C. § 1257; Facio v. Jones, 929 F.2d 541, 543 (10th Cir. 1991).    

The Rooker-Feldman doctrine applies broadly and is not limited to decisions of a state’s 

highest court.  Mounkes, 922 F. Supp. at 1509.  Further, it does not matter whether the state court’s 

decisions are final or interlocutory.  Id.  Plaintiff alleges that defendants Frost and YWPC made 

“materially misleading” arguments in plaintiff’s state court divorce proceedings in Crawford County 

District Court and in the state court case in Shawnee County District Court.  These state district courts 

have made rulings on the matters raised by plaintiff and both Frost and YWPC were dismissed in the 

Shawnee County District Court action.  The court will not review these decisions or any claims 

“inextricably intertwined” with the merits of the state court decisions.  See id. (stating that “[t]he 
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 doctrine precludes federal jurisdiction even when the state court’s decision implicates federal 

constitutional issues . . . or when the plaintiff brings his federal action under federal civil rights 

statutes”) (citations omitted).   

For the same reasons, plaintiff’s claims against Kansas Attorney General Derek Schmidt for 

abuse of process—to the extent that plaintiff alleges misrepresentations by Schmidt in state court—are 

also dismissed.   

The court again notes that the amended complaint is extremely difficult to follow.  Throughout 

this order, the court attempts to cover all bases by specifically addressing plaintiff’s claims to the 

extent that it can.  The court also tries to broadly address claims plaintiff may potentially be bringing, 

but the court is unable to understand.  In at least one other case, Gariglietti, 2012 WL 171339, plaintiff 

filed a motion for reconsideration, which he later withdrew.   

A motion for reconsideration of this order pursuant to Local Rule 7.3 is not encouraged.  “The 

standards governing motions to reconsider are well established.  A motion to reconsider is appropriate 

where the court has obviously misapprehended a party’s position or the facts or applicable law, or 

where the party produces new evidence that could not have been obtained through the exercise of 

reasonable diligence.”  Smith v. McKune, Civil Action No. 05-3447-MLB, 2007 WL 1751740, at *1 

(D. Kan. June 18, 2007).  Any such motion filed by plaintiff shall not exceed five pages and shall 

strictly comply with the applicable standards.  The response to any motion for reconsideration shall not 

exceed five pages.  No reply shall be filed. 

Here, to the extent that plaintiff’s claims before this court are a continuation of his state-court 

claims which have been actually decided by the state court or are inextricably intertwined with a 

judgment made by the state court, those claims are dismissed. 
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 2. Standing 

Nearly all of plaintiff’s claims are plagued by standing issues, as plaintiff fails to establish “an 

injury-in-fact, causation, and redressability.”  Bronson v. Swensen, 500 F.3d 1099, 1106 (10th Cir. 

2007).  Plaintiff appears to allege that many or all of the defendants are involved in a conspiracy that 

somehow involves the deprivation of civil rights of third parties.  For example, plaintiff alleges that 

defendant Frost violated plaintiff’s civil rights when he brought a private collection suit against Donna 

Huffman, allegedly in retaliation against plaintiff.  Moreover, plaintiff alleges that Frost’s private suit 

against Huffman damaged Huffman’s business interests and income potential, and thus prevented her 

from hiring plaintiff, which violated plaintiff’s civil rights.  The court is satisfied that plaintiff has not 

shown the causation required to obtain standing.   

Plaintiff also lacks third-party standing, as “[t]hird-party standing requires not only an injury in 

fact and a close relation to the third party, but also a hindrance or inability of the third party to pursue 

his or her own claims.”  See Terrell v. I.N.S., 157 F.3d 806, 809 (10th Cir. 1998) (citing Miller v. 

Albright, 523 U.S. 420, 447 (1998) (O’Connor, J., concurring)).  Moreover, in Dohaish v. Tooley, 670 

F.2d 934, 936 (10th Cir. 1982), the court emphasized that a § 1983 civil rights action “is a personal 

suit.  It does not accrue to a relative, even the father of the deceased.”  Thus, all of plaintiff’s claims 

against any defendant that challenge alleged constitutional violations of the rights of Donna Huffman, 

David M. Price, Janice Lynn King, Guy Neighbors, minorities, children in Kansas, or any other third 

party are dismissed. 

For the same reasons, plaintiff has no standing to challenge who the Kansas Attorney General’s 

office did or did not represent in plaintiff’s state case, and such claims against Kansas Attorney 

General Derek Schmidt are dismissed.   
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 B. Younger Abstention Doctrine 

Second, application of the Younger abstention doctrine prevents this court from exercising 

subject matter jurisdiction over the claims against defendants Badger, Jordan, Bob Corkins, Rob 

Siedlecki, Craig E. Collins, David Weber, and Phyllis Gilmore1. 

Defendants Badger and Jordan filed a motion to dismiss in the Shawnee County District Court 

case on July 18, 2011.  (Doc. 71-2.)  The state court took this motion under advisement on March 20, 

2012, and it remains undecided at this time.  (Doc. 71-3.)  As the court pointed out above, many of the 

paragraphs of the present amended complaint are verbatim reproductions of the paragraphs in 

plaintiff’s state court amended complaint.  Plaintiff even cites to his state court amended complaint in 

his amended complaint before this court.  A review of both documents reveals that plaintiff brings 

substantially identical claims against these defendants in both the state court and the present action.  In 

fact, in his reply in support of his request for entry of default (Doc. 87), plaintiff explicitly states that 

defendants Jordan and Weber had knowledge of “plaintiff’s claims against [defendants Jordan and 

Weber] and the federal court proceedings that included the same claims against them in the Shawnee 

District Court . . . .”  (Doc. 87 at 4 (emphasis added)).   

Pursuant to the Younger abstention doctrine, federal courts may not interfere with ongoing state 

proceedings absent extraordinary circumstances.  Younger v. Harris, 401 U.S. 37, 45 (1971); Phelps v. 

Hamilton, 59 F.3d 1058, 1063–64 (10th Cir. 1995).  These narrow exceptions are not met here.  The 

three factors relevant to determining whether abstention is required under Younger include whether: 

(1) there is an ongoing state proceeding; (2) “the state court provides an adequate forum to hear the 

claims raised in the federal complaint”; and (3) “the state proceedings involve important state interests, 

                                                 
1  Defendants Corkins, Siedlecki, and Gilmore all filed answers in response to plaintiff’s complaint.  Defendants 

Collins, Jordan, and Weber have not yet responded or appeared.   All of these defendants and the additional 
reasons for dismissal of the claims against them are discussed later in this order.   
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 matters which traditionally look to state law for their resolution or implicate separately articulated state 

policies.”  Chapman v. Oklahoma, 472 F.3d 747, 749 (10th Cir. 2006).   

The state proceeding is ongoing as to defendants Badger and Jordan and plaintiff provides no 

reason why the state court is not an adequate forum to hear the federal complaint.  While the state 

proceedings may potentially raise some federal issues, the court finds that the underlying basis for all 

claims by plaintiff stems from his disbarment, which lies within the exclusive jurisdiction of the state 

supreme court.  See Doyle v. Okla. Bar Ass’n, 998 F.2d 1559, 1563 (10th Cir. 1993).   

In addition, plaintiff’s allegations of the vast conspiracy against him stemming from his 

disbarment are directed toward a large number of Kansas government officials, here specifically 

defendants Badger and Jordan, who are former officials in the Kansas Department of Social and 

Rehabilitative Services (“SRS”)2.  The court finds that resolution of allegations against these Kansas 

defendants by the courts in that state is another important state interest.  These reasons satisfy the court 

that the three requirements for abstention under Younger have been met, and plaintiff’s claims against 

defendants Badger and Jordan are dismissed.  Although defendant Jordan has not yet responded in this 

case, the court dismisses the claims against him sua sponte.  See Sanchez v. Wells Fargo Bank, N.A., 

307 Fed. App’x 155, 157 (10th Cir. 2009) (discussing the authority of a federal court to apply the 

Younger abstention doctrine sua sponte).   

According to the Shawnee County District Court docket sheet, it appears the court also took 

under advisement a motion to dismiss filed by defendant Corkins on March 20, 2012.  (Doc. 71-3.)  

Siedlecki’s motion to dismiss was granted in part and taken under advisement in part on that same 

date.  (Id.)  While no motions have been taken under advisement as to defendants Collins, Weber, and 

Gilmore, the docket sheet indicates that these defendants also remain in the ongoing state court case.  

                                                 
2  While the SRS is now known as the Kansas Department for Children and Families, this order uses SRS for 

purposes of clarity. 
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 (Id.)  For the same reasons as above, plaintiff’s claims in this case against defendants Corkins, 

Siedlecki, Collins, Weber, and Gilmore are dismissed.  See Sanchez, 307 Fed. App’x at 157 

(discussing the authority of a federal court to apply the Younger abstention doctrine sua sponte).  

Additionally, to the extent any of plaintiff’s other claims against any other defendant are ongoing in 

state court, those claims are also dismissed. 

C. Improper Service and Lack of Personal Jurisdiction 

Third, plaintiff’s failure to obtain proper service as well as the court’s lack of personal 

jurisdiction over the defendants who are members of the Committee on Admissions and Grievances for 

the Western District of Oklahoma requires dismissal of the claims against these defendants.  In 

addition, plaintiff’s failure to obtain proper service on defendant Dennis requires dismissal of the 

claims against him. 

1. Improper Service 

Plaintiff sent the summons and complaint via UPS ground delivery service to each committee 

defendant at the address of the United States District Court for the Western District of Oklahoma.  

Defendants do not reside there, nor do they have an office there.  Plaintiff failed to properly serve these 

defendants under any conceivably applicable method of service as either private individuals or officers 

or employees of the United States.  See Fed. R. Civ. P. 4(e), (i)(2)–(3); see also Fed. R. Civ. P. 4(l) 

(requiring proof of service).  Although plaintiff is pro se, “pro se status does not excuse the obligation 

of any litigant to comply with the fundamental requirements of the Federal Rules of Civil [ ] 

Procedure.”  Ogden v. San Juan Cnty., 32 F.3d 452, 455 (10th Cir. 1994).  Plaintiff’s claims against 

these defendants are dismissed under Federal Rule of Civil Procedure 12(b)(5).   
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 In addition, the docket sheet indicates that defendant Robert D. Dennis, Clerk of the United 

States District Court for the Western District of Oklahoma, was not served within 120 days after the 

complaint was filed.  The claims against him are dismissed on this basis.  Fed. R. Civ. P. 4(m).   

2. Lack of Personal Jurisdiction 

Even assuming, arguendo, that service was proper, the court nonetheless lacks personal 

jurisdiction over these defendants.  See Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).  These 

defendants’ contacts with Kansas in their official capacities are insufficient to warrant the court’s 

exercise of either general or specific jurisdiction, as the defendants have no continuous and systematic 

contacts or even minimum contacts with Kansas and they have not purposefully availed themselves of 

the forum.  See Helicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S. 408, 414–16 (1984); 

Asahi Metal Indus. Co. v. Super. Ct. of Cal., 480 U.S. 102, 109 (1987).  Even if these requirements 

were somehow met, the court finds that any exercise of personal jurisdiction over these defendants 

would “offend traditional notions of fair play and substantial justice.”  See Int’l Shoe Co., 326 U.S. at 

316.  All claims against these defendants are dismissed.   

D. Res Judicata 

Fourth, the court finds that plaintiff’s claims against defendants Frost, YWPC, and Hazlett—all 

of whom have obtained favorable judgments in the Shawnee County District Court—are barred by res 

judicata and thus dismissed. 

Upon review of plaintiff’s state court amended complaint (Doc. 24-2) and the amended 

complaint in this action (Doc. 18), it is evident that plaintiff brings essentially the same claims in both 

actions.  To provide one example, plaintiff’s state-court amended complaint brought against YWPC 

claims identical to those plaintiff brings in this suit.  A simple comparison of the documents shows that 

plaintiff’s abuse of process claim in paragraphs 86 through 103 in the state amended complaint against 

Case 2:12-cv-02161-CM-GLR   Document 88   Filed 11/02/12   Page 11 of 19

70xxx

67

51



 

-12- 

 YWPC mirrors nearly word-for-word paragraphs 119 through 133 of plaintiff’s federal amended 

complaint for the same claim against YWPC.  The only apparent difference is the addition of John 

Badger as a defendant in the instant case.  Similarly, plaintiff’s 42 U.S.C. § 1985(3) claim against 

YWPC in paragraphs 126 through 144 of plaintiff’s state-court amended complaint parallel paragraphs 

158 through 176 of the amended complaint in this case for the same claim.  Plaintiff’s claims in both 

the state and federal actions against defendants Frost and Hazlett are similarly duplicative. 

On March 23, 2012, Shawnee County District Court entered an order of final judgment 

certifying that the judgments previously entered in favor of defendants Frost, YWPC, and Hazlett are 

final judgments under K.S.A. § 60-254(b).  (Doc. 28-7.)  The order also noted that plaintiff did not 

object and stipulated to the entry of final judgment.  (Id.)  

Federal courts apply the preclusion law of the state in which judgment was rendered in 

determining the preclusive effect of a state court judgment.  Marrese v. Am. Acad. of Orthopaedic 

Surgeons, 470 U.S. 373, 380–82 (1985).  “Res judicata prevents litigation of all grounds for, or 

defenses to, recovery that were previously available to parties, regardless of whether they were 

asserted or determined in the prior proceeding.”  Brown v. Felsen, 442 U.S. 127, 131 (1979) (citation 

omitted).  Particularly significant here, “res judicata thus encourages reliance on judicial decisions, 

bars vexatious litigation, and frees the courts to resolve other disputes.”  Id.   

Under Kansas law, res judicata applies when four elements are met: (1) “identity of things sued 

for”; (2) “identity of cause of action”; (3) “identity of persons and parties to the actions”; and (4) 

“identity in quality of persons.”  Phillips USA, Inc. v. Allflex USA, Inc., 77 F.3d 354, 360 (10th Cir. 

1996) (citation omitted).  The decision must also be a final judgment on the merits.  Venters v. Sellers, 

261 P.3d 538, 547 (Kan. 2011). 
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 The court is satisfied that all requirements have been met as to defendants Frost, YWPC, and 

Hazlett.  Although plaintiff argues he has brought new claims against the defendants, he simply repeats 

the same claims and underlying facts that were decided in his state-court action.  These claims have 

been adjudicated by the state court and res judicata bars plaintiff from realleging them in federal court.  

To the extent plaintiff alleges new misrepresentations of law by defendants made after the state-court 

action, those actions are properly the subject of a state court appeal, and not a separate claim for relief 

before this court.   

Application of res judicata is especially important in a case such as this, where vexatious 

litigation has required the parties to twice defend the same claims.  The defendants in this case have 

now twice been required to address the frivolous, abusive, and conclusory claims of their alleged 

involvement in an expansive civil rights conspiracy against plaintiff.  Plaintiff has shown he is 

extraordinarily litigious and has burdened this court and others with lengthy filings that have resulted 

in a waste of legal fees, burdened the clerks’ offices, and wasted time and resources.     

Additionally, to the extent plaintiff is challenging the state-court judgments against these 

defendants, plaintiff’s claims can also be dismissed under the Rooker-Feldman doctrine described 

above.  See Tal, 453 F.3d at 1257 (applying Rooker-Feldman and stating that addition of new 

defendants in federal court does not change the nature of the underlying state court ruling).   

E. Failure to State a Claim 

Fifth, all of plaintiff’s remaining claims against all defendants are dismissed for failure to state 

a claim under Federal Rule of Civil Procedure 12(b)(6).   

Not only does plaintiff fail to comply with Federal Rule of Civil Procedure 8 in providing a 

short and plain statement of his claims, but plaintiff’s allegations are entirely conclusory.  To provide 

one example, plaintiff alleges that defendant Dennis, in his official capacity as the Clerk of the Court 
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 for the Western District of Oklahoma, did not provide a docket number to a “lawful proceeding.”  

(Doc. 18 at 8.)  Plaintiff alleges that defendant Dennis is in some way “advancing or protecting 

organized crime’s infiltration of the State of Kansas judicial branch agencies” or depriving “Kansas 

citizen’s [sic] access to redress in federal courts.”  (Id. at 77.)  This is but one example of plaintiff’s 

conclusory allegations lacking any factual basis.  The court agrees with defendants that plaintiff’s 

pleadings are not calculated to gain any actual relief from this or any other court.  The defendants in 

this case and in the state court action have spent far too much time and too many resources in 

responding to plaintiff’s claims, and so has the court in deciding them. 

As for plaintiff’s claims of civil rights conspiracies, plaintiff has failed to allege specific facts 

showing communication, agreement, a meeting of the minds, or concerted action among the defendants 

in furtherance of the alleged conspiracy; conclusory allegations are insufficient.  Brooks v. Gaenzle, 

614 F.3d 1213, 1228 (10th Cir. 2010); Gallegos v. City & Cnty. of Denver, 984 F.2d 358, 364 (10th 

Cir. 1993) (“[P]laintiff has not established, by either direct or circumstantial evidence, that there was a 

meeting of minds or agreement among certain of the defendants, discriminatorily motivated, to deprive 

her of equal protection.”); see also Twombly, 550 U.S. at 564–66 & n.10 (stating mere conclusions of 

conspiracy based on nothing more than parallel conduct without specific facts showing time, place, and 

names of conspirators is insufficient).   

As many defendants have pointed out, plaintiff alleges an overarching conspiracy which 

purportedly includes SRS officials, attorneys in the Kansas Disciplinary Administrator’s office, private 

attorneys, and various federal officials for the Western District of Oklahoma.  Plaintiff’s conclusory 

allegations simply do not survive the motions to dismiss.  Hill v. Corr. Corp. of Am., 14 F. Supp. 2d 

1235, 1237 (D. Kan. 1998).   
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 Additionally, plaintiff alleges that defendants conspired against him in violation of 42 U.S.C. § 

1985(3), a statute that requires plaintiff to allege that defendants’ actions were motivated by class-

based or racially discriminatory animus.  See Bisbee v. Bey, 39 F.3d 1096, 1102 (10th Cir. 1994).  

While plaintiff does claim he represented minorities, plaintiff is not a member of a class protected by 

federal law.  Plaintiff’s § 1985 claims fail for both this reason and for his failure to state a claim.  

Plaintiff’s claims under 42 U.S.C. § 1986 also fail, as they are derivative of his § 1985 claims.  

Santistevan v. Loveridge, 732 F.2d 116, 120 (10th Cir. 1984).   

As stated above, all of plaintiff’s claims are conclusory allegations that cannot withstand a 

motion to dismiss.  In addition to the other reasons stated in this order, the court dismisses plaintiff’s 

complaint in its entirety for failure to state a claim. 

F. Immunity 

Finally, in addition to the numerous reasons for dismissal stated above, the majority of the 

defendants are subject to some type of immunity.  Judicial officers, including court clerks, are entitled 

to absolute immunity.  Lundahl v. Zimmer, 296 F.3d 936, 939 (10th Cir. 2002).  The Eleventh 

Amendment bars damages sought from state officials sued in their official capacity.  Russ v. Uppah, 

972 F.2d 300, 303 (10th Cir. 1992).  Furthermore, all government officials sued in their individual 

capacities are entitled to qualified immunity with respect to plaintiff’s claims under 42 U.S.C. §§ 1983 

and 1985.  Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982); Butler v. City of Prairie Vill., 172 F.3d 

736, 745 (10th Cir. 1999).  Any allegations of constitutional violations are merely conclusory, and are 

thus insufficient to establish a violation when qualified immunity is raised.  Tonkovich v. Kan. Bd. of 

Regents, 159 F.3d 504, 532–33 (10th Cir. 1998).  For this additional reason, all of plaintiff’s claims 

against defendants entitled to immunity are dismissed. 
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 Motion for Default and Motion to Amend Complaint (Docs. 85 and 75) 

 Plaintiff has filed a motion for entry of default against defendants Jordan and Weber (Doc. 85).  

Although a summons was issued to defendant Weber on March 16, 2012, there has not been a return of 

summons filed, and as a result, it appears that Weber has not been served with process.  A summons 

was issued to defendant Jordan on April 23, 2012, and was returned executed on May 4, 2012 (Doc. 

29).   

On October 19, 2012, Gregory Lee, counsel of record for defendants Badger, Jordan, and 

Weber, filed a response to plaintiff’s motion for entry of default against defendants Jordan and Weber 

(Doc. 86).  In his response, Mr. Lee explained that in filing his Substitution of Counsel on September 

12, 2012 (Doc. 84), Mr. Lee intended to enter his appearance on behalf of only defendant Badger.  Mr. 

Lee stated that he mistakenly entered his appearance on behalf of defendants Jordan and Weber.   

Mr. Lee also indicated that plaintiff emailed him on September 19, 2012 asking if his “clients” 

would consider a “non-cash settlement” and that Mr. Lee responded to plaintiff that “the state 

defendants would.”  (Doc. 86 at 3, 10.)  Mr. Lee asks this court to deny plaintiff’s motion for entry of 

default against defendants Jordan and Weber, and also to withdraw his erroneously-filed Substitution 

of Counsel he filed on behalf of Jordan and Weber.  He also asks that the case proceed to mediation on 

plaintiff’s offer of a non-cash settlement.   

Because the Substitution of Counsel as to defendants Jordan and Weber was mistakenly filed 

by Mr. Lee, the court grants his request to withdraw it.  Additionally, the court finds that an entry of 

default against defendants Jordan and Weber is inappropriate.   

For the reasons stated above, the court dismisses plaintiff’s complaint against defendants  

Jordan and Weber under the Younger abstention doctrine.  Even if the Younger abstention doctrine did 
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 not apply, the court would dismiss the claims for failure to state a claim.3  A court may dismiss a 

complaint sua sponte under Federal Rule of Civil Procedure 12(b)(6) “when it is patently obvious that 

the plaintiff could not prevail on the facts alleged, and allowing him an opportunity to amend his 

complaint would be futile.”  Hall, 935 F.2d at 1110 (internal quotation marks and citation omitted).  

Plaintiff’s proposed second amended complaint does nothing to cure the deficiencies as to these 

defendants.  Furthermore, the court is satisfied that any proposed second amended complaint submitted 

by plaintiff specifically relating to these defendants would also be futile and subject to dismissal for the 

same reasons stated above.  Lind v. Aetna Health, Inc., 466 F.3d 1195, 1199 (10th Cir. 2006).  

Plaintiff’s motion for default against defendants Jordan and Weber is denied. 

 Plaintiff’s proposed second amended complaint is substantively identical to his first amended 

complaint.  The major change made by plaintiff was to remove the defendants who are members of the 

Committee on Admissions and Grievances for the Western District of Oklahoma as defendants and 

replace them with Chief Judge LaGrange (who is, regardless, entitled to absolute immunity).  

Plaintiff’s proposed second amended complaint does nothing to cure the above-described deficiencies.  

It is clear that plaintiff cannot prevail on the facts alleged in his present amended complaint or his 

proposed second amended complaint; thus, plaintiff’s proposed amendment is futile and his motion for 

leave to amend his complaint (Doc. 75) is denied. 

Although Mr. Lee asked for withdrawal of his Substitution of Counsel, he points out defects in 

the service of process on defendants Jordan and Weber.  As to defendant Jordan, Mr. Lee notes that the 

proof of service reflects that Jordan was served by tacking a copy of the summons and complaint on 

the door of an address in Silver Lake, Kansas.  Mr. Lee claims that defendant Jordan has never resided 

                                                 
3  The same is true for defendants Corkins, Siedlecki, Collins, and Gilmore.  Defendants Corkins, Siedlecki, and 

Gilmore all filed answers in response to plaintiff’s complaint.  Defendant Collins has not yet responded or 
appeared; yet, plaintiff has not filed a motion for entry of default against him.  Even if the Younger abstention 
doctrine did not apply, the court would also dismiss sua sponte the claims against these defendants for failure to 
state a claim. 
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 in Silver Lake, Kansas.  Additionally, Mr. Lee points out that it seems defendant Weber has not been 

served with process. 

The court agrees that it appears that defendant Weber—and possibly defendant Jordan—has not 

been properly served in this case.  Under Federal Rule of Civil Procedure 4(m), the court can dismiss 

the action against these defendants for failure to serve them within 120 days after the complaint was 

filed.  However, because the court dismisses the claims against these defendants under the Younger 

abstention doctrine, and because plaintiff has failed to state a claim against either defendant, the court 

need not address whether service was proper.  See Moore v. McKee, No. Civ.A. 03-2332KHV, 2003 

WL 22466160, at *2 (D. Kan. Sept. 5, 2003) (finding it unnecessary to address whether service was 

proper when plaintiff failed to state a claim).   

Finally, Mr. Lee asks that this case proceed to mediation for discussion on the plaintiff’s “non-

cash settlement” proposal.  While it is not entirely clear, it appears that Mr. Lee makes this request on 

behalf of defendants Badger, Jordan, and Weber.  As to defendant Badger, the court has dismissed the 

claims against him and the court denies Mr. Lee’s request as moot.   

Mr. Lee’s request as to defendants Jordan and Weber is also denied as moot as the court has 

similarly dismissed the claims against these defendants.  Further, because the court has granted Mr. 

Lee’s request to withdraw his mistakenly-filed Substitution of Counsel as to these defendants, he 

cannot make any further requests on their behalf as he does not represent them. 

IT IS THEREFORE ORDERED that the Motions to Dismiss (Docs. 24, 27, 31, 64, and 67) 

are granted. 

IT IS FURTHER ORDERED that Defendant Badger’s Motion to Remand, or in the 

Alternative, to Dismiss (Doc. 71) is granted and all claims against Defendant Badger are dismissed. 
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 IT IS FURTHER ORDERED that Plaintiff’s Motion for Leave to Amend Complaint (Doc. 

75) is denied. 

IT IS FURTHER ORDERED that Plaintiff’s Motion for Entry of Default against Defendants 

Jordan and Weber (Doc. 85) is denied.   

IT IS FURTHER ORDERED that Mr. Gregory Lee’s request for withdrawal of Substitution 

of Counsel as to Defendants Jordan and Weber is granted. 

IT IS FURTHER ORDERED that Mr. Gregory Lee’s request that this case proceed to 

mediation on behalf of any of Defendants Badger, Jordan, or Weber is denied as moot. 

IT IS FURTHER ORDERED that all remaining claims are dismissed as set out in this order. 

Dated this   2nd     day of November, 2012, at Kansas City, Kansas. 

      
       s/ Carlos Murguia     
       CARLOS MURGUIA 
          United States District Judge 
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 IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

 
 
BRET D. LANDRITH, ) 
  ) 
 Plaintiff, ) 
  )  
v.  ) 
  ) Case No. 12-2161-CM 
  )  
KANSAS ATTORNEY GENERAL, ) 
DEREK SCHMIDT, et al., ) 
  )  
 Defendants. ) 
                                                                              ) 

 
MEMORANDUM AND ORDER 

 
I. Procedural History 

This matter is before the court on plaintiff Bret D. Landrith’s motion for reconsideration (Doc. 

92).  On November 8, 2012, plaintiff moved the court to reconsider the portion of its November 2, 

2012 order (Doc. 88) (“Order”) dismissing all claims brought by plaintiff.  In its Order, the court 

cautioned plaintiff that a motion for reconsideration of its Order under Local Rule 7.3 was not 

encouraged.  In addition, the court limited any such motion and responses to five pages, and stated that 

no reply shall be filed.  On November 7, 2012, plaintiff filed a nineteen-page motion to alter or amend 

judgment under Federal Rule of Civil Procedure 59(e) (Doc. 89).  The court struck the motion for 

failure to comply with the court’s above-described restrictions.  The text entry striking the motion 

(Doc. 91) stated that although the court’s Order addressed a motion for reconsideration under Local 

Rule 7.3, the restrictions also applied to similar motions filed under Federal Rule of Civil Procedure 

59(e).  The court also noted that the same legal standard applies under both Local Rule 7.3 and Federal 

Rule of Civil Procedure 59(e).  Plaintiff then filed the current motion.   
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 On November 9, 2012, a day after filing this motion, plaintiff filed a notice of appeal of the 

court’s Order to the Tenth Circuit (Doc. 93).  Because plaintiff’s notice of appeal was filed prior to 

disposition of the motion for reconsideration, the Tenth Circuit found that plaintiff’s notice of appeal 

was ineffective to appeal the court’s Order.  The Tenth Circuit then abated the proceedings in the 

appeal (Doc. 98), pending notification of this court’s disposition of the motion for reconsideration.  

Finally, several defendants filed a notice of service for a motion for sanctions on November 16, 2012 

(Doc. 105) and defendant Brian Frost filed a motion for permanent injunction imposing filing 

restrictions (Doc. 106) on November 19, 2012.  Defendant Frost’s motion is also before the court.    

The court finds that plaintiff’s motion for reconsideration lacks a valid basis for reconsideration 

and denies the motion for the reasons below.  Additionally, defendant Frost’s motion for permanent 

injunction imposing filing restrictions is provisionally granted. 

II. Motion for Reconsideration 

A. Legal Standard 

The decision whether to grant or deny a motion to reconsider is within the court’s sound 

discretion.  In re Baseball Bat Antitrust Litig., 75 F. Supp. 2d 1189, 1192 (D. Kan. 1999) (citing 

Hancock v. City of Okla. City, 857 F.2d 1394, 1395 (10th Cir. 1988) (citation omitted)).  There are 

three grounds that may justify reconsideration: (1) “an intervening change in controlling law”; (2) 

“availability of new evidence”; or (3) “the need to correct clear error or prevent manifest injustice.”  

Shinwari v. Raytheon Aircraft Co., 25 F. Supp. 2d 1206, 1208 (D. Kan. 1998) (citations omitted).  The 

burden is on the moving party to show that one of these three bases for reconsideration apply.  Classic 

Commc’ns, Inc. v. Rural Tel. Servs. Co., Inc., 180 F.R.D. 397, 399 (D. Kan. 1998). 

“[A] motion for reconsideration is appropriate where the court has misapprehended the facts, a 

party’s position, or the controlling law.”  Servants of Paraclete v. Does, 204 F.3d 1005, 1012 (10th Cir. 
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 2000).  However, “it is not appropriate to revisit issues already addressed or to advance arguments that 

could have been raised in prior briefing.”  Coffeyville Res. Ref. & Mktg., LLC v. Liberty Surplus Ins. 

Corp., 748 F. Supp. 2d 1261, 1264 (D. Kan. 2010).  More importantly, a motion for reconsideration “is 

not a second chance for the losing party to make its strongest case or to dress up arguments that 

previously failed.”  Voelkel v. Gen. Motors Corp., 846 F. Supp. 1482, 1483 (D. Kan. 1994).   

B. Discussion 

After reviewing plaintiff’s motion, the court finds no grounds that warrant reconsideration.  

Plaintiff claims that reconsideration is necessary to correct clear error on nearly every issue addressed 

by the court in its Order.  The court disagrees.  Plaintiff’s motion for reconsideration does precisely 

what the cases above state it cannot do—it revisits issues already addressed, puts forth additional 

arguments that were formerly available, and attempts to make a stronger case by enhancing arguments 

that previously failed.  See Coffeyville, 748 F. Supp. 2d at 1264; Voelkel, 846 F. Supp. at 1483.   

This court spent considerable time, effort, and resources addressing plaintiff’s arguments in its 

Order.  As the court stated several times in its Order, plaintiff’s amended complaint was not only 

lengthy, but difficult to comprehend.  The court faced the task of ascertaining plaintiff’s numerous and 

often incoherent claims and addressing them appropriately.  In doing so, the court—in an abundance of 

caution—provided multiple bases for dismissal of plaintiff’s complaint in its entirety.  Most 

importantly, the court dismissed plaintiff’s entire complaint for failure to state a claim under Rule 

12(b)(6).  (Doc. 88 at 15.)  The Order clearly stated that “all of plaintiff’s claims are conclusory 

allegations that cannot withstand a motion to dismiss” and that “[i]n addition to the other reasons stated 

in this order, the court dismisses plaintiff’s complaint in its entirety for failure to state a claim.”  (Id.)  

Even assuming, arguendo, that one of the other bases provided by the court for dismissal was deemed 

insufficient, plaintiff’s failure to state a claim against any defendant alone warrants dismissal. 
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 Plaintiff has not provided any argument that causes the court to conclude it committed clear 

error.  Plaintiff has failed to meet his burden to show that reconsideration is warranted and his motion 

is denied.   

III. Motion for Permanent Injunction Imposing Filing Restrictions 

 Defendant Frost’s motion for permanent injunction urges the court to impose filing restrictions 

against plaintiff.  While not by formal motion, defendant Robert D. Dennis also urged the court to 

impose filing restrictions in his response to plaintiff’s motion for reconsideration.  (Doc. 94 at 1.)  In 

addition, the response filed by defendants Don Jordan, Rob Siedlecki, Phyllis Gilmore, Bob Corkins, 

John Badger, and David Weber included a footnote stating that these defendants have submitted a Rule 

11 motion for non-monetary sanctions against plaintiff and intend to file the same within twenty-one 

days of their response.  (Doc. 100 at 5 n.1.)  The docket sheet includes a notice of service confirming 

that the motion for sanctions was submitted to plaintiff on November 16, 2012.  (Doc. 105.) 

“The right to access to the courts is neither absolute nor unconditional and there is no 

constitutional right of access to the courts to prosecute an action that is frivolous or malicious.”  

Sieverding v. Colo. Bar Ass’n, 469 F.3d 1340, 1343 (10th Cir. 2006) (quoting Tripati v. Beaman, 878 

F.2d 351, 353 (10th Cir. 1989)).  A district court has the power under 28 U.S.C. § 1651(a) to enjoin 

litigants who abuse the judicial system by harassing their opponents.  See Tripati, 878 F.2d at 352 

(collecting cases).   

Defendant Frost’s well-reasoned motion thoroughly states why a permanent injunction 

imposing filing restrictions against plaintiff is warranted.  Defendant Frost’s motion correctly notes 

that injunctions restricting future filings “are appropriate where the litigant’s lengthy and abusive 

history is set forth; the court provides guidelines as to what the litigant may do to obtain its permission 

to file an action; and the litigant receives notice and an opportunity to oppose the court’s order before it 
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 is implemented.”   Andrews v. Heaton, 483 F.3d 1070, 1077 (10th Cir. 2007) (citation omitted).  

Landrith’s lengthy and abusive litigation history is discussed in the court’s Order and is more 

extensively set forth in defendant Frost’s motion.  In an effort to avoid duplicative efforts and to 

expedite disposition of this matter for consideration by the Tenth Circuit, the court expressly adopts 

and incorporates into this order plaintiff’s litigation history as set forth in its Order and by defendant 

Frost in his motion.   

Taken directly from the court’s Order:  

Plaintiff is no newcomer to this court or to the Kansas state courts.  On 
December 9, 2005, the Kansas Supreme Court disbarred plaintiff.  See In re Landrith, 
124 P.3d 467 (Kan. 2005).  In his disbarment case, the Kansas Supreme Court noted 
that plaintiff “wasted valuable resources because of [his] absolute incompetence and 
interference with the administration of justice . . . . [T]he legal profession has been 
damaged by [his] false accusations against members of the judiciary; attorneys; court 
personnel; and other state, county, and municipal employees.”  Id. at 485.  Plaintiff’s 
history is particularly relevant in addressing plaintiff’s claims in the instant case, as the 
Kansas Supreme Court has pointed out his “pattern of misconduct, multiple violations; 
[and] lack of acknowledgement of wrongdoing or remorse.”  See id.  This court agrees 
with the Kansas Supreme Court that plaintiff’s “language is occasionally incoherent, 
and, more than occasionally, inflammatory” and that plaintiff “consistently fails to cite a 
factual basis for his allegations or to develop sensible legal arguments.”  See id. at 470. 
 

Plaintiff’s history of pro se litigation includes a suit filed during his disbarment, 
in which he unsuccessfully sought to enjoin his disbarment proceedings.  Landrith v. 
Hazlett, No. 04-2215-DVB, (D. Kan. Sept. 22, 2004), aff’d, 170 F. App’x 29 (10th Cir. 
2006).  Landrith also filed a federal suit, Landrith v. Gariglietti, No. 11-2465-
KHV/GLR, 2012 WL 171339 (D. Kan. Jan. 19, 2012), against Carole Green, the Clerk 
of the Kansas Supreme Court, claiming she improperly failed to docket one of his 
appeals, and Crawford County Judge John C. Gariglietti, who presided over plaintiff’s 
divorce proceedings.  That case was dismissed under 28 U.S.C. § 1915(e)(2), and 
Landrith’s appeal is pending.  Landrith then filed a mandamus action in the Tenth 
Circuit, which was denied as moot.  In re Landrith, No. 11-3388 (10th Cir. Feb. 21, 
2012).  His later motion to reopen the mandamus proceeding was also denied.  In re 
Landrith, No. 11-3388 (10th Cir. Apr. 4, 2012). 
 

In addition to the federal suits described above, plaintiff has filed a suit in the 
District Court of Shawnee County, Kansas, with many claims being very similar—if not 
identical—to the claims stated in the present case.  Landrith v. Jordan, Case No. 
10C1436 (Dist. Ct. of Shawnee Cnty. filed Oct. 12, 2010).  In fact, in paragraph three of 
his amended complaint, plaintiff acknowledges that his amended complaint is 
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 essentially a continuation of the state-court action.  Remarkably, plaintiff also states he 
has filed the amended complaint in this court to save defendants the trouble of removing 
the action to this court themselves.   

 
(Doc. 88 at 2–3.) 
 
Taken directly from defendant Frost’s motion: 
 

1. Plaintiff graduated law school in 2001. In re Landrith, 280 Kan. 619, 320, 124 P.3d 
467(2005). He was disbarred by the Kansas Supreme Court in 2005. Id. at 649. 
 
2. During his brief legal career, plaintiff “filed numerous pleadings containing serious 
allegations of misconduct by opposing counsel, members of the judiciary, Shawnee 
County District Court employees, and Kansas Court of Appeals staff.” Id. at 623-24. 
 
3. When attorneys filed ethics complaints against him, plaintiff attacked, accusing 
opposing counsel and judges of serious ethical violations and misconduct. Id. at 630-31. 
 
4. The disciplinary panel that heard plaintiff’s disbarment case concluded that plaintiff 
“felt his law license granted him the ability to allege whatever he wanted against 
whatever person or entity, regardless of whether the allegations were true or false.” Id. 
at 636. 
 
5. The Kansas Supreme Court observed that during his disbarment proceedings, 
plaintiff “has made and continues to make serious accusations against members of the 
judiciary, court staff, attorneys, municipal officers and employees, and others.” Id. at 
639. 
 
6. In ordering disbarment, the Kansas Supreme Court stated: 

[T]he legal system itself suffered injury as a result of Respondent's 
misconduct. The Kansas Court of Appeals and the United States District 
Court for the District of Kansas wasted valuable resources because of 
Respondent’s absolute incompetence and interference with the 
administration of justice. Finally, the legal profession has been damaged 
by Respondent’s false accusations against members of the judiciary; 
attorneys; court personnel; and other state, county, and municipal 
employees. (Id. at 648). 
 

7. Plaintiff responded to the disbarment proceedings against him, in part, by filing suit 
in this Court against numerous judges and attorneys, including Hazlett, codefendant in 
this case. Landrith v. Hazlett, No. 04-2215-DVB (D. Kan. Sept. 22, 2004), aff’d, 170 
Fed. Appx. 29 (10th Cir. 2006). Mr. Landrith proceeded pro se in his suit against 
Hazlett and the various Kansas judges and attorneys. 
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 8. Following his disbarment, plaintiff has continued filing pro se lawsuits and continued 
with the same conduct that resulted in his disbarment. In addition to the instant case and 
the case filed against Hazlett, these cases include: 
 

A. Landrith v. The Honorable John Gariglietti, No. 106658 (Kan., filed Aug. 
29, 2011, denied Sept. 14, 2012) (original action in mandamus against district 
judge that presided over Landrith’s divorce proceedings); 
 
B. Landrith v. Carol Green, Clerk of the Appellate Courts, No. 93673 (Kan., 
denied Jan. 12, 2005) (original action in mandamus); 
 
C. Landrith v. Gariglietti and Green, 11-CV-02465-KHV-GLR, 2012 WL 
171339 (D. Kan. Jan. 19, 2012) (original action seeking federal court review of 
actions and decisions by Kansas State District Judge Gariglietti and Carol 
Green, clerk of the Kansas Supreme Court, dismissed as “frivolous”); 
 
D. In re Landrith, No. 11-3388 (l0th Cir., Feb. 21, 2012) (dismissing original 
action in mandamus against the Honorable Kathryn Vratil seeking an order for 
her to rule on various motions); 
 
E. Landrith v. Alternative Loan Trust 2007-0A7 Bank of New York Mellon, 
Trustee, two cases pending in the District Court of Johnson County, Kansas, 
12CV04615 and 11CV10159 (according to plaintiff, these cases were initially 
filed in New York but were dismissed for lack of venue, see Landrith v. 
Alternative Loan Trust 2007-0A7 and Bank of New York Mellon, New York 
County Supreme Court Index No. 653154/2011); 
 
F. Landrith v. Bank of New York Mellon, No. 10-8352 (Kan. App.) (pending); 
 
G. Landrith v. Bank of New York Mellon, et al., 12-CV-02352-EFM-DJW (D. 
Kan. filed June 5, 2012) (pending against multiple defendants, including various 
attorneys and law firms); 
 
H. Landrith v. Jordan, et al., Case No. 2010 CV 1436 (Dist. Ct. Shawnee 
County, Kan., filed Oct. 12, 2010), and on appeal, No. 107959 (Kan. App.) 
(pending);  

 
9. None of these cases have resulted in favorable outcomes for plaintiff. While several 
cases remain pending, those that have been resolved have been dismissed at the 
pleading stage. Plaintiff has not conducted any discovery in these cases. For example, in 
Landrith v. Jordan, et al., Case No. 2010 CV 1436 (Dist. Ct. Shawnee County, Kan., 
filed Oct. 12, 2010), despite the case being on file for over two years, no discovery has 
been conducted by plaintiff, but multiple petitions and motions have been filed by 
plaintiff with no apparent purpose other than to extend the proceedings. [See Doc. 71.3, 
state court docket sheet]. 
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 10. All told, many parties have been repeatedly vexed by Mr. Landrith’s baseless 
lawsuits. Mr. Frost, Young Williams, various SRS officials, Carol Green, and Judge 
Gariglietti, have all been sued twice. Mr. Hazlett and Bank of New York Mellon have 
been sued by plaintiff at least three times each. Lawsuits have been filed against 
opposing counsel, see Landrith v. Bank of New York Mellon, et al., 12-CV-02352-EFM-
DJW (D. Kan. filed June 5, 2012), against presiding judges, see Landrith v. The 
Honorable John Gariglietti, No. 106658 (Kan., filed Aug. 29, 2011, denied Sept. 14, 
2012) and Landrith v. Gariglietti and Green, 11-CV-02465-KHV-GLR, 2012 WL 
171339 (D. Kan. Jan. 19, 2012) and In re Landrith, No. 11-3388 (10th Cir., Feb. 21, 
2012), and against other attorneys and officials that have somehow caused plaintiff 
consternation, see Landrith v. Carol Green, Clerk of the Appellate Courts, No. 93673 
(Kan., denied Jan. 12, 2005) and Landrith v. Jordan, et al., Case No. 2010 CV 1436 
(Dist. Ct. Shawnee County, Kan., filed Oct. 12, 2010) and the present case. 
 
11. In the two lawsuits against Frost, plaintiff asserted the same baseless allegations and 
claims. [Compare Doc. 18 and Docs. 28-2 and 28-5]. 
 
12. In the present lawsuit, plaintiff has made serious allegations of ethical and legal 
misconduct against opposing counsel and the district judge presiding over the identical 
state suit. [E.g., Doc. 18, p. 51-60]. 
 
13. Plaintiffs allegations are without basis in fact, and in some instances are outright 
false. For example, Mr. Landrith has repeatedly accused Frost’s counsel with 
fraudulently misrepresenting the law in Shawnee County District Court. [See Doc. 18, ¶ 
269]. Plaintiff has maintained this argument despite it being blatantly false. [See Doc. 
28, p. 26, Doc. 28-3, p. 18]. Such false and inflammatory accusations serve no 
legitimate purpose and appear to be nothing more than excuses for plaintiff’s failed 
state case against Frost. 
 
14. Prior to his disbarment, plaintiff represented Donna Huffman, David Price, and 
“Baby C”. In the present lawsuit, plaintiff continues to assert the civil rights of these 
individuals, despite his lack of license to practice law. 

 
(Doc. 107 at 2–6 (original formatting and citations retained).) 
 

Additionally, this court is satisfied that plaintiff’s litigation history meets the five factors 

enumerated in United States v. Kettler, No. 91-3011, 1991 WL 94457 at *6 (10th Cir. June 3, 1991) 

(internal citations and quotations omitted)).  Plaintiff’s lengthy litigation history, set forth above, is 

vexatious, harassing, and duplicative.  Plaintiff has failed to support his conclusory claims and he 

appears to have no objective good faith basis of prevailing.  With the exception of one case, plaintiff 

has proceeded pro se.  The court has stated several times that plaintiff has cost this court, the clerk’s 
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 office, and the defendants considerable amounts of time, effort, and resources in responding to and 

ruling on his lengthy and often incoherent filings.  Plaintiff’s repeated filings and failures to heed the 

specific directions of this court suggest that lesser sanctions would prove inadequate.   

The most important question of “whether the litigant who has a history of vexatious litigation is 

likely to continue to abuse the judicial process and harass other parties” is answered in the affirmative.  

See Kettler, 1991 WL 94457 at *6 (citation omitted).  The most obvious demonstration of plaintiff’s 

continued abuse can be found in his response (Doc. 108) to defendant Frost’s motion for filing 

restrictions.  Plaintiff’s response fails to address the substance of defendant Frost’s motion.  Instead, it 

consists mainly of allegations against parties, counsel, and members of the judiciary—with the newest 

allegation claiming that defendant Frost’s counsel committed fraud on this court and caused this court 

to violate a federal statute.  Plaintiff’s pattern is clear: on multiple occasions, he has brought the same 

claims against the same parties and alleged serious misconduct without factual support.  His conduct 

has resulted in serious repercussions—loss of his livelihood, his law license.  Yet, he persists.  As 

plaintiff’s “conspiracy” broadens, there is no telling which additional government officials, members 

of the judiciary, or other defendants will face plaintiff’s baseless allegations.   

The court thus provisionally grants defendant Frost’s motion and adopts (with minor changes) 

his proposal for filing restrictions to be imposed against plaintiff as to this case, the subject matter of 

this case, the parties to this case, and all parties related to this case in any manner.  The following filing 

restrictions, set forth in Appendix A, shall apply unless objections by plaintiff (described below) 

convince this court otherwise.  These filing restrictions are based on similar restrictions imposed in this 

Circuit.  Zhu v. Fed. Hous. Fin. Bd., No. 04-2539-KHV, 2007 WL 1266887, at *6–7 (D. Kan. May 1, 

2007) objections overruled, No. 04-2539-KHV, 2007 WL 1455891 (D. Kan. May 15, 2007); see also 

Andrews, 483 F.3d at 1078 (approving similar injunction). 
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 Plaintiff has responded to defendant Frost’s motion for filing restrictions; however, his 

response largely consists of arguments raised in previous filings.  Plaintiff’s conclusion section does 

state that he believes that the imposition of filing restrictions “would be contrary to the public policy of 

facilitating redress for grievances” in federal court.  (Doc. 108 at 10.)  Plaintiff also states his belief 

that he serves an important function in “vindicating his personal constitutional rights in federal courts” 

and notes his confidence that the Tenth Circuit will rule in his favor.  (Id. at 10–11.)  Although plaintiff 

has had an opportunity to respond to the proposed filing restrictions, the court will allow plaintiff an 

additional opportunity to object to the court’s proposed sanctions.  Plaintiff’s objections must comply 

with the following conditions: plaintiff’s written objections shall specifically address the proposed 

restrictions, shall not include any arguments previously made by plaintiff in this case, and shall be 

limited to no more than five double-spaced pages using twelve-point font and containing one-inch 

margins. 

Plaintiff’s written objections are due on or before December 6, 2012.  If plaintiff fails to file 

timely objections, the filing restrictions will take effect ten calendar days from entry of this order.  If 

plaintiff does file timely objections, these filing restrictions will not take effect unless and until the 

court rules against plaintiff on his objections.  If the filing restrictions take effect—whether due to 

plaintiff’s failure to timely file written objections or following a court order ruling against plaintiff’s 

objections—and if the Tenth Circuit should reverse any portion of this court’s Order, plaintiff may 

then file a motion asking the court to lift the filing restrictions.   

IT IS THEREFORE ORDERED that Plaintiff’s Motion for Reconsideration (Doc. 92) is 

denied. 

IT IS FURTHER ORDERED that Defendant Frost’s Motion for Injunction Imposing Filing 

Restrictions (Doc. 106) is provisionally granted. 
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 IT IS FURTHER ORDERED that on or before December 6, 2012, plaintiff may file written 

objections to the above-proposed filing restrictions.  Plaintiff’s written objections must comply with 

the following conditions: plaintiff’s written objections shall specifically address the proposed 

restrictions, shall not include any arguments previously made by plaintiff in this case, and shall be 

limited to no more than five double-spaced pages using twelve-point font and containing one-inch 

margins.  If plaintiff fails to file timely objections, the filing restrictions will take effect on ten calendar 

days from entry of this order.  If plaintiff does file timely objections, these filing restrictions will not 

take effect unless and until the court rules against plaintiff on his objections.   

IT IS FURTHER ORDERED THAT if the filing restrictions take effect and if the Tenth 

Circuit should later reverse any portion of this court’s Order, plaintiff may then file a motion asking 

the court to lift the filing restrictions. 

Dated this 30th day of November, 2012, at Kansas City, Kansas. 

      
        s/ Carlos Murguia________    
       CARLOS MURGUIA 
          United States District Judge 
 

Appendix A 

Injunction 

Unless he first obtains leave to proceed pro se, Bret D. Landrith is ENJOINED from filing any 

claim in the United States District Court for the District of Kansas in or related to the subject matter of 

District of Kansas case number 12-2161-CM without the representation of an attorney licensed to 

practice in the State of Kansas and admitted to practice in this Court.  Landrith is further ENJOINED 

from commencing any pro se litigation in this court against the persons, entities, counsel, and 

insurance companies of the parties involved in 12-1261-CM unless he first obtains leave to proceed 

pro se or unless he is represented by counsel as set forth above.   
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 Procedures for Petition Seeking Leave to File Pro Se Action 

Any documents which plaintiff wishes to submit for filing shall be mailed or hand-delivered 

during regular business hours to the Clerk of the United States District Court, United States 

Courthouse, 444 Southeast Quincy, Topeka, Kansas 66683.  As a prerequisite to filing a pro se 

complaint, plaintiff must submit three documents: 

(1) “Petition Pursuant to Court Order Seeking Leave to File a Pro Se Action”; 

(2) An affidavit as directed below; and 

(3) The complaint which plaintiff proposes to file in this court. 

1. The Petition Pursuant to Court Order Seeking Leave to File a Pro Se Action must contain the 

following information: 

(a) As to each defendant, whether that defendant previously was a party, or was in any way 

involved in, any prior lawsuit by plaintiff, and if so, in what capacity; and 

(b) As to any state or federal lawsuit to which plaintiff is or has been a party, the case caption, 

plaintiff’s involvement in the suit, the status and disposition of each lawsuit. 

2. The affidavit shall be in proper legal form and must state the following: 1) whether plaintiff 

has previously raised the proposed claims in any federal or state court; and 2) that the pleading is filed 

in good faith, is not malicious, and has arguable merit. 

3. The proposed complaint must comply with this order, the Federal Rules of Civil Procedure, 

and the Local Rules of Practice of the United States District Court for the District of Kansas. 

If plaintiff submits a petition for leave to file a pro se action pursuant to this order, the Clerk of 

the Court will accept the documents, mark them received, and immediately forward them to the 

undersigned judge.  Failure to comply with the procedures and principles mandated by this order shall 

be sufficient grounds for denying plaintiff’s petition.  If the court grants the petition, the Clerk of the 

Case 2:12-cv-02161-CM-GLR   Document 110   Filed 11/30/12   Page 12 of 13

90xxx
87

71



 

-13- 

 Court shall file the complaint and related materials effective the date of the order.  The case shall be 

assigned pursuant to the Local Rules of Practice. 

This order shall not interfere with pending federal litigation which involves plaintiff. 
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ORDER AND JUDGMENT
*
 

 

   

Before MATHESON, Circuit Judge, PORFILIO, Senior Circuit Judge, and 

O’BRIEN, Circuit Judge. 
   

   

 Pro se plaintiff Bret Landrith appeals the district court’s dismissal of his civil 

rights complaint (appeal No. 12-3302) and imposition of filing restrictions on him 

(appeal No. 12-3332).  The parties are familiar with the facts, so we do not recite 

them here.   

Appeal No. 12-3302 

 The district court’s dismissal of the First Amended Complaint is affirmed 

under the pleading principles set forth in Bell Atlantic Co. v. Twombly, 550 U.S. 544, 

                                              
*
 After examining the briefs and appellate record, this panel has determined 

unanimously that oral argument would not materially assist the determination of this 

appeal.  See Fed. R. App. P. 34(a)(2); 10th Cir. R. 34.1(G).  The case is therefore 

ordered submitted without oral argument.  This order and judgment is not binding 

precedent, except under the doctrines of law of the case, res judicata, and collateral 

estoppel.  It may be cited, however, for its persuasive value consistent with 

Fed. R. App. P. 32.1 and 10th Cir. R. 32.1. 
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555-57 (2007), and Ashcroft v. Iqbal, 556 U.S. 662, 678-80 (2009).  The complaint’s 

allegations do not “contain sufficient factual matter, accepted as true, to ‘state a 

claim to relief that is plausible on its face,’” Iqbal, 556 U.S. at 678 (quoting 

Twombly, 550 U.S. at 570).  Particularly, Landrith’s “bare assertion[s] of conspiracy 

will not suffice.”  Twombly, 550 U.S. at 556.  “Rule 8 marks a notable and generous 

departure from the hyper-technical, code-pleading regime of a prior era, but it does 

not unlock the doors of discovery for a plaintiff armed with nothing more than 

conclusions.”  Iqbal, 556 U.S. at 678-79.
1
   

 The district court’s denial of Landrith’s motion for leave to file a second 

amended complaint also is affirmed because amendment would have been futile.  

See Scott v. Hern, 216 F.3d 897, 906 (10th Cir. 2000). 

Appeal No. 12-3332 

 The injunction imposing filing restrictions is affirmed.  It is well-established 

that a court has the inherent power “to regulate the activities of abusive litigants by 

                                              
1
  Various claims also are subject to dismissal on other grounds, including 

(1) lack of standing to pursue claims for third parties, see Wilderness Society v. Kane 

Cnty., Utah, 632 F.3d 1162, 1168, 1170-72 (10th Cir. 2011) (en banc); (2) abstention 

under Younger v. Harris, 401 U.S. 37 (1971); (3) qualified immunity, see Stewart v. 

Beach, 701 F.3d 1322, 1329-30 (10th Cir. 2012); (4) lack of proper service of 

process, see Fed. R. Civ. P. 4; and (5) lack of personal jurisdiction, see Int’l Shoe Co. 

v. Washington, 326 U.S. 310, 316 (1945).  Res judicata (claim preclusion) may also 

apply.  See Rhoten v. Dickson, 223 P.3d 786, 798 (Kan. 2010) (“Both federal and 

Kansas courts have held a pending appeal does not suspend the finality of the lower 

court’s judgment for claim preclusion purposes.”); but see State v. Roberts, 259 P.3d 

691, 700 (Kan. 2011) (“[C]onsistent with the doctrine of res judicata, the order of 

dismissal would not be final until the opportunity for an appeal had expired or was 

exhausted; only then would the order have preclusive effect.”). 
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imposing carefully tailored restrictions under the appropriate circumstances.”  Tripati 

v. Beaman, 878 F.2d 351, 352 (10th Cir. 1989) (per curiam) (quotation omitted).  

“[I]njunctions are proper where the litigant’s abusive and lengthy history is properly 

set forth.”  Id. at 353.  “[T]here must be some guidelines as to what plaintiff must do 

to obtain the court’s permission to file an action.”  Id. at 354.  And a litigant “is 

entitled to notice and an opportunity to oppose the court’s order before it is 

instituted.”  Id.  The district court’s injunction met each of these requirements.   

 The judgments of the district court are affirmed in both No. 12-3302 and 

No. 12-3332.  

 

       Entered for the Court 

 

 

       John C. Porfilio 

       Circuit Judge 
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Stephen Phillips 

J. Steven Pigg 

Amy Shreffler Raymond 

Jerome Wolf 
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UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
   
   
BRET DAVID LANDRITH, 
 
  Plaintiff-Appellant, 
 
v. 
 
DEREK SCHMIDT, Kansas Attorney 
General, in his personal capacity; DON 
JORDAN, former Secretary of SRS, in 
his personal capacity; ROB SIEDLECKI, 
former Secretary SRS, in his personal 
capacity; BOB CORKINS, SRS General 
Counsel, in his official capacity; JOHN 
BADGER, former Chief Counsel of SRS, 
in his personal capacity; STANTON A. 
HAZLETT, Disciplinary Administrator, 
in his official capacity; BRIAN FROST; 
CRAIG E. COLLINGS; YOUNG 
WILLIAMS, PC; DAVID WEBER, SRS 
case worker; PHYLLIS GILMORE, 
acting Secretary of SRS, in her official 
capacity; ROBERT D. DENNIS, Clerk of 
the Court, United States District Court, 
Western District of Oklahoma, in his 
official capacity; J. EDWARD BARTH, 
Chairman, Committee on Admission and 
Grievances, Western District of 
Oklahoma, in his official capacity; JOHN 
HERMES, Committee on Admissions 
and Grievances, Western District of 
Oklahoma, in his official capacity; JUDY 
HAMILTON MORSE, Esq., Committee 
on Admissions and Grievances, Western 
District of Oklahoma, in her official 
capacity; WILLIAM J. CONGER, 
Committee on Admissions and 
Grievances, Western District of 
Oklahoma, in his official capacity; 
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EMMANUEL E. EDEM, Committee on 
Admissions and Grievances, Western 
District of Oklahoma, in his official 
capacity; WILLIAM ROSS, Committee 
on Admissions and Grievances, Western 
District of Oklahoma, in his official 
capacity, 
 
  Defendants-Appellees. 
   
 

ORDER 
 
   
Before MATHESON, Circuit Judge, PORFILIO, Senior Circuit Judge, and 
O’BRIEN, Circuit Judge. 
   

   
 Bret  Landrith’s  petition  for  rehearing  en  banc  was  transmitted  to  all  of  the  

judges of the court who are in regular active service who are not otherwise recused.  

As no member of the panel and no judge in regular active service on the court 

requested that the court be polled, the petition is denied. 

 
       Entered for the Court 
 
 
 
       ELISABETH A. SHUMAKER, Clerk 
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CERTIFICATE OF SERVICE 

 
The petitioner hereby certifies that he has on the ______ of December 
provided a copy of the above petition for certiorari to each of the respondents 
through their counsel via US Mail to the following addresses: 
 
Stephen Phillips, Office of the Attorney General for the State of Kansas,120 
SW 10th Street, 2nd Floor, Topeka, KS 66612 Attorney for DEREK 
SCHMIDT, Kansas Attorney General; STANTON A. HAZLETT, Disciplinary 
Administrator 
 
Gregory A. Lee, Cooper & Lee, 100 S.E. 9th Street, 3rd Floor, Topeka, KS 
66612-0000 Attorney for DON JORDAN former Secretary of SRS; JOHN 
BADGER, former Chief Counsel of SRS; DAVID WEBER. 
 
David W. Davies, III, Kansas Department of Social and Rehabilitation 
Services Legal Division, 915 S.W. Harrison Street, Topeka, KS 66612-1570 
Attorney for BOB CORKINS, SRS General Counsel; PHYLLIS GILMORE, 
Secretary of DCF 
 
J. Steven Pigg, Samuel A. Green, Fisher, Patterson, Sayler & Smith, 3550 
S.W. Fifth Street, P.O. Box 949, Topeka, KS 66601-0949 Attorneys for 
 
Amy Shreffler Raymond, Young Williams Child Support Services 120 South 
East 6th Street, Suite 106 Topeka, KS 66603, Attorney for YOUNG 
WILLIAMS PC 
 
Christopher Allman, Brandon David Laird, USDOJ District of Kansas, 500 
State Avenue, Suite 360 Kansas City, KS 66101, Attorneys for ROBERT D. 
DENNIS, Clerk of the Court, United States District Court, Western District 
of Oklahoma. 
 
Jerome Wolf , Dentons , 4520 Main Street, Suite 1100 Kansas City, MO 
64111. Attorneys for J. EDWARD BARTH, JOHN HERMES, JUDY 
HAMILTON MORSE, WILLIAM J. CONGER, EMMANUEL E. EDEM, and 
WILLIAM ROSS. 
 
CRAIG E. COLLINS, pro se 3209 SW Bell Ave, Topeka, Kansas 66614 
 

 
_________________________ 

Bret D. Landrith Petitioner, pro se 


