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 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2                       MR. PUTZU:  Good morning 

 3           everyone. 

 4                       Welcome to the September 1st 

 5           Public Meeting of the Independent Review 

 6           of Judge Advocate Requirements of the 

 7           Department of Navy. 

 8                       My name is Frank Putzu.  I'm 

 9           the designated Federal Officer.  It's my 

10           responsibility to be here all day and to 

11           assure compliance with the FACA statute. 

12                       This Panel -- you'll hear 

13           that term, "Panel," referring to the 

14           506 Panel -- was established by statute 

15           pursuant to Section 506 of the National 

16           Defense Authorization Act for fiscal year 

17           2010.  This is a nondiscretionary 

18           committee under the Federal Advisory 

19           Committee Act. 

20                       The Panel has met all time 

21           requirements established in statute, 

22           including holding its first public 

23           meeting and hearing within 60 days of the 

24           establishment of the committee. 

25                       This is our first public 
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 2           meeting.  In accordance with FACA, a 

 3           notice was published in the Federal 

 4           Register on August 16th, 2010, meeting 

 5           the 15-day notice requirement of the 

 6           statute before the hearing may be held. 

 7                       All documents are available 

 8           to the public on the table over there. 

 9           They're in binders (indicating).  They're 

10           also available on the Web site at GSA at 

11           http:\\www.fido.gov\facadatabase. 

12                       If you go on that Web site 

13           and you plug in "Department of Defense," 

14           we'll be one of the listed committees 

15           and under the name: Independent Review of 

16           Judge Advocate Requirements of the 

17           Department of the Navy. 

18                       Agendas are also available 

19           for today on the same table. 

20                       Please note that the Panel 

21           will be holding an administrative work 

22           meeting over the lunch hour today. 

23                       All members of the Panel are 

24           present: Chairman Dell'Orto, Mr. Molzahn, 

25           Admiral McPherson, General Osman and 

0005 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 



 2           Ms. Miller.  So we have a quorum, and we 

 3           may hold a public meeting today. 

 4                       They have been appointed in 

 5           accordance with FACA, executive orders 

 6           and regulations. 

 7                       All questions from the public 

 8           should come -- must -- must come through 

 9           me as the DFO. 

10                       I will be happy to accept any 

11           comments or questions during the course 

12           of the day, but by law, please direct 

13           them to me. 

14                       If I am not available, please 

15           direct them to Mr. Michael McGregor, who 

16           serves as the chief staff director and 

17           also serves as the duly appointed 

18           alternate designated Federal Officer. 

19                       Comments are encouraged. 

20           Please note that all comments received 

21           will be posted to the Web site and will 

22           be made available for public inspection. 

23                       In accordance with the 

24           Federal Advisory Committee Act, I plan to 

25           attend this public meeting and to assure 
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 2           compliance. 

 3                       A court reporter is present 

 4           today to render a verbatim transcript of 

 5           all events that occur.  That, too, will 

 6           be posted to the Web site when it becomes 

 7           available and will be available in hard 

 8           copy for public inspection. 

 9                       One further note.  As the 

10           designated Federal Officer, I am also 

11           responsible for assessing any actual, 

12           perceived or potential conflicts of 

13           interest. 

14                       During the preparatory work 

15           meeting, it became apparent that one of 

16           the Congressional interests was a 

17           specific case, United States v. Foster. 

18                       I was requested to prepare an 

19           opinion on Admiral McPherson's service as 

20           TJAG and Deputy TJAG during the pendency 

21           of part of those proceedings. 

22                       I did render an opinion and 

23           found that any perceived conflict was far 

24           outweighed by his continued participation 

25           in this matter. 
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 2                       The opinion has been posted 



 3           to the Web site and is also available for 

 4           public inspection. 

 5                       That concludes my remarks as 

 6           DFO.  I look forward to today. 

 7                       Mr. Chairman. 

 8                       CHAIRMAIN DELL'ORTO:  Thank 

 9           you, Frank. 

10                       Let me start out by thanking 

11           the members of the Panel for agreeing to 

12           serve in this capacity.  This is important 

13           business, and we are very fortunate these 

14           folks -- that these folks have stepped up 

15           to serve in this voluntary capacity. 

16                       I think I can speak for all of 

17           them in saying -- in saying that none of 

18           us comes to this Panel, this meeting or 

19           this effort, with any preconceived notions 

20           about an outcome.  We come with a variety 

21           of backgrounds and experiences. 

22                       For the most part, we have 

23           known each other over many years.  It is a 

24           group of serious people who are very 

25           collegial in their thoughts, discussions, 
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 2           and I assume -- and I believe that will 

 3           carry through as we work through the 

 4           effort of this Panel at these public 

 5           meetings and in any prep meetings or other 

 6           communications we might have. 

 7                       I echo Mr. Putzu's comments 

 8           about FACA.  We are all aware of the 

 9           requirements, and we understand the 

10           restraints, constraints, and guidance that 

11           is part of FACA, and we will -- we will do 

12           our utmost to abide by those. 

13                       Also, I want to thank 

14           Mr. McGregor and the Staff that has been 

15           put together.  And I thank, as part of 

16           that, both Vice Admiral Houck and 

17           Major General Ary for providing to us some 

18           outstanding folks to help us work through 

19           this.  They have already proved to be 

20           exceptional in their efforts in supporting 

21           us. 

22                       So we thank Mike, Frank and 

23           the rest of that staff, some of whom I've 

24           had the pleasure to work with in the past. 

25                       Finally, my thanks to 

0009 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           Vice Admiral Houck and Major General Ary 

 3           for their participation and attendance 



 4           today. 

 5                       We appreciate the time that 

 6           they have taken in preparing 

 7           presentations, statements and other 

 8           materials for our consideration, and we 

 9           look forward to hearing those 

10           presentations today. 

11                       And, hopefully, we'll have a 

12           fulsome dialogue and give-and-take as we 

13           have questions to present to them. 

14                       Unless there are questions or 

15           other comments from members of the Panel, 

16           I'm prepared to proceed, and we would ask 

17           Vice Admiral Houck, who I believe is our 

18           lead witness. 

19                           -  -  - 

20      STATEMENT BY VICE ADMIRAL JAMES W. HOUCK, JAGC, 

21           USN, JUDGE ADVOCATE GENERAL OF THE NAVY 

22                           -  -  - 

23                       VICE ADMIRAL HOUCK:  Good 

24           morning. 

25                       As the first person, I guess 
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 2           I'll be the guinea pig for some logistics. 

 3                       If you all would rather not 

 4           work from the screen and look at things on 

 5           your desk so you can sit in the light 

 6           rather than sitting in the dark back 

 7           there, I'm completely comfortable doing it 

 8           that way.  If you want to proceed this 

 9           way, obviously, we'll do what you want to 

10           do. 

11                       CHAIRMAIN DELL'ORTO:  Jim, I 

12           think we're okay this way. 

13                       VICE ADMIRAL HOUCK:  Good 

14           morning, Mr. Chairman and distinguished 

15           panel members. 

16                       I appreciate the opportunity 

17           to -- to talk with you this morning about 

18           issues of concern to our uniformed legal 

19           community. 

20                       I want to start at the outset 

21           by thanking all of you personally on 

22           behalf of the over 3,000 legal 

23           professionals, uniformed and support 

24           people, who are in the Department of the 

25           Navy. 
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 2                       We know this is an active 

 3           service on your part, it's characteristic 

 4           with your own histories of public service, 



 5           and we're grateful that you've taken the 

 6           time to do this and to take this 

 7           seriously.  We certainly have.  We've 

 8           spent a lot of time preparing for this, 

 9           because we think it is important. 

10                       I also want to thank the Staff 

11           as well.  I know that Frank Putzu; 

12           Mike McGregor; the uniformed officers on 

13           the Staff; in addition to the Assistant 

14           Secretary of the Navy, Juan Garcia; and 

15           our General Counsel, Paul Oostburg have 

16           offered up their staff members and done a 

17           lot of liaison to make this work.  You're 

18           all aware of that, but I want to publicly 

19           thank them for their contribution to this 

20           effort. 

21                       I, also, as a preliminary 

22           thing, want to just say a word about two 

23           extraordinary officers who are with me 

24           today. 

25                       You'll hear later from Vaughn 
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 2           Ary.  Vaughn and I have served together 

 3           and known each other for about 15 years. 

 4           The Marine Corps made an outstanding 

 5           selection when they selected him as the 

 6           SJA to the Commandant of the Marine Corps. 

 7           I have the highest regard for him 

 8           personally and professionally, but you'll 

 9           get to hear plenty from him today 

10           yourself, as well as Rear Admiral Nan 

11           DeRenzi. 

12                       Nan DeRenzi has had an 

13           extraordinary career.  You won't hear much 

14           from her today.  For the sake of 

15           efficiency, I'll do most of the talking 

16           for us.  Nan DeRenzi has had a remarkable 

17           career.  She understands the operating 

18           forces of the Navy; she understands the 

19           joint environment; she understands Sailors 

20           and Marines; and she understands the 

21           Departmental practice in the Pentagon. 

22                       So I'm grateful and honored to 

23           practice with -- with those two 

24           professionals. 

25                       I wanted to begin this morning 
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 2           with -- with a bit of an overview of what 

 3           I'd like to talk about today, and I know 

 4           there was a little bit of discussion 

 5           informally in the break room beforehand. 



 6                       My -- my hope is to lay out 

 7           our sense of the issues, but obviously, if 

 8           you all have questions or comments during 

 9           the middle of it, it won't be disruptive 

10           to me if you ask those and we have 

11           dialogue throughout, so I'm very open and 

12           welcoming of that. 

13                       Everybody, I think, is 

14           familiar -- as soon as I learn how to 

15           operate the machine.  Can I have some 

16           help? 

17                       I think everybody is well 

18           familiar with the Panel mandate.  I'm 

19           going to ask somebody to help me with 

20           this. 

21                       (Pause.) 

22                       VICE ADMIRAL HOUCK:  And the 

23           way that I've tried to think about this 

24           is to translate that mandate into, I 

25           think, this concept, which is essentially 
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 2           to talk about the responsibilities that 

 3           the Judge Advocate General has.  The blue 

 4           green denotes that they are Departmental 

 5           responsibilities, that they're 

 6           responsibilities that affect the 

 7           Marine Corps, and then to look at what I 

 8           believe are the two key drivers in the 

 9           JAG's ability to execute his or her 

10           statutory and regulatory 

11           responsibilities.  And those are pretty 

12           straightforward. 

13                       Number 1 are the resources 

14           available to the -- to the JAG, and then 

15           secondly, are the authorities that the JAG 

16           has to use those resources and execute the 

17           mission. 

18                       And I think if we end up with 

19           a good understanding of those basic 

20           ingredients, we will be in a good position 

21           to understand the Committee's mandate much 

22           better. 

23                       I think in the context of 

24           responsibilities, I'd like to talk to you 

25           about -- very briefly about the Department 
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 2           of the Navy legal organization.  I expect 

 3           on some level you're all familiar with it, 

 4           but just as a baseline proposition, I want 

 5           to walk through that very briefly. 

 6                       I then do want to talk about 



 7           the responsibilities of the JAG. 

 8                       In the context of resources, 

 9           my plan would be to talk about -- to give 

10           you a brief overview of the JAG Corps, the 

11           Navy JAG Corps as it is today -- and, of 

12           course, I'm going to defer the discussion 

13           of the Marine Corps judge advocate 

14           community to General Ary -- but to give 

15           you a baseline of where we are today, to 

16           then talk about the context in which the 

17           Department of the Navy and, of course, 

18           that the JAG Corps, and specifically the 

19           Navy JAG Corps, finds itself in the budget 

20           climate of today.  Because I think that's 

21           essential for any discussion of this kind. 

22                       To then move on to talk about 

23           requirements for our services as I 

24           perceive them. 

25                       We have three principal lines 

0016 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           of operation: court-martial litigation, 

 3           support to Sailors and their families, and 

 4           operational law and command advice.  And 

 5           I'll spend some time talking about each of 

 6           those areas. 

 7                       I also want to talk about 

 8           requirements for community health, because 

 9           it is easy to overlook those, to -- to 

10           treat it as a collateral matter or as an 

11           afterthought.  And community health is a 

12           prominent part of our need, and I'll talk 

13           about that. 

14                       And then kind of transition 

15           to, at the end of the resource discussion, 

16           to talk about what is the right model for 

17           setting JAG Corps end-strength and then 

18           talk through some options in that context, 

19           as well as the CNA study and my own 

20           assessment of -- of where our uniformed 

21           Navy JAG Corps needs to be. 

22                       I would then transition to a 

23           discussion of authorities to talk about 

24           the questions that -- that have been posed 

25           by Congress.  One, what additional 
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 2           authority does the Navy JAG need within 

 3           the Navy, what authority does the Navy JAG 

 4           need over the Marine Corps, and what 

 5           authority does the Staff Judge Advocate to 

 6           the Commandant need within the Marine 

 7           Corps and offer thoughts on those. 



 8                       So that's kind of an overture 

 9           of what I hope to do, and if you want to 

10           modify that, I'm at your service to -- to 

11           do that. 

12                       Next slide, please. 

13                       As -- waiting for it to come 

14           up, I'll just try to keep on going here. 

15                       The -- next slide please.  The 

16           Department of Navy legal organization, I 

17           think, is a critical baseline for us to 

18           understand responsibilities. 

19                       We are different, really, than 

20           the other two Services in -- in a couple 

21           of different respects. 

22                       Number 1, there are three of 

23           us, as opposed to two of us, as in the 

24           Army and the Air Force.  With the Navy 

25           General Counsel and, of course, two 
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 2           service components, it adds a dynamic that 

 3           is not present in the Army or the 

 4           Air Force, I think, to the same degree. 

 5                       Secondly, our Office of 

 6           General Counsel by far is the biggest of 

 7           the General Counsel offices in -- from the 

 8           other Services, which also adds just 

 9           another dynamic to our -- our operation. 

10                       I also sense -- and I don't 

11           hold myself out as an authority on these 

12           matters -- but my sense is that the way we 

13           handle Departmental practice may be 

14           somewhat different than the other two 

15           Services as well. 

16                       Most of my information on this 

17           front is anecdotal from what I hear from 

18           my counterparts in the other Services, but 

19           we'll talk very briefly about that. 

20                       Next slide, please. 

21                       As you -- as I think you're 

22           all generally aware, we've got three 

23           components in our Department of Navy legal 

24           practice.  I am not going to belabor these 

25           slides.  Some of them I'll move through 
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 2           more quickly than others.  If you 

 3           certainly want me to stop and dwell on any 

 4           of it, I can do that, but I think, roughly 

 5           speaking, we've made the points that we 

 6           need to make here. 

 7                       Next slide, please. 

 8                       I think this is an important 



 9           thing to pause on, because, by regulation, 

10           the Navy General Counsel is the "chief 

11           legal officer" of the Department of the 

12           Navy. 

13                       Likewise, in statute, and I 

14           think you're familiar with these statutes, 

15           that there are kind of what I call the 

16           noninterference statutes for the -- for 

17           the JAG and for the SJA to the Commandant, 

18           but I think that what's most important 

19           about this slide is the bottom banner. 

20           And this came from the last panel that was 

21           set up five years ago to look at 

22           judge advocate relationships. 

23                       And I think you could add in 

24           there easily a successful General Counsel, 

25           Judge Advocate General or SJA to the 
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 2           Commandant relationship turns on their 

 3           willingness to cooperate, communicate and 

 4           operate in a transparent manner. 

 5                       I've been watching 

 6           Departmental legal practice in the Navy 

 7           very closely, up close and personal, for 

 8           10 years, and I've never once seen the 

 9           General Counsel of the Department of the 

10           Navy, in my experience, which dates back 

11           to Stephen Preston, ever once assert that 

12           they were the chief legal officer in the 

13           Department, or I think feel the need to 

14           assert that. 

15                       And that's bipartisan, that's 

16           through different administrations.  That's 

17           Stephen Preston, Alberto Mora, 

18           Frank JimTnez and Paul Oostburg. 

19                       By the same token, I'm not 

20           aware of a time when we have had to assert 

21           our authority to give independent legal 

22           advice.  And I think the reason that's the 

23           case is because we have, in the Department 

24           of the Navy, I would think, for the most 

25           part, have done a really successful job of 
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 2           practicing what that third banner preaches 

 3           there (indicating), the collaborative 

 4           cooperative relationship. 

 5                       And I think there's a 

 6           fundamental and important point there, 

 7           which is this:  You can have statutory 

 8           authority; you can have regulatory 

 9           authority; you can have wiring diagrams. 



10           At the end of the day, those things have 

11           to be given life by people's approach to 

12           the business. 

13                       And particularly in a 

14           Department like ours, where there are 

15           three Services -- I'm sorry, two Services 

16           and a civilian Office of General Counsel, 

17           and we are all -- none of us is big enough 

18           to dominate the Department, and none of us 

19           is too small that we don't matter, that 

20           those collaborative relationships and that 

21           kind of working is key. 

22                       And to the extent this may 

23           sound like a bumper sticker or motherhood, 

24           it isn't, it's the reality of our practice 

25           in the Department. 
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 2                       And I think we -- we've got to 

 3           bring that to work every day.  And -- and 

 4           I think that our predecessors have, and we 

 5           certainly try to do that. 

 6                       Next side, please. 

 7                       We have, in our Departmental 

 8           practice, I think there are two ways to 

 9           look broad-brush at authorities.  The first 

10           one is to look at the dichotomy between 

11           the General Counsel and the civilian 

12           practice of the General Counsel vis-a-vis 

13           the uniformed practice. 

14                       And I think this is a pretty 

15           good summary of the areas where, on the 

16           left, that the General Counsel has 

17           essentially exclusive practice within the 

18           Department of the Navy; on the right-hand 

19           side, where the Uniformed Services have 

20           essentially exclusive practice; and a 

21           middle category which, quite frankly, we 

22           share. 

23                       We've never found that any of 

24           us -- that we have too much time on our 

25           hands.  And so, particularly in the area 
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 2           of ethics and environmental law, there 

 3           are -- there is plenty of work for all of 

 4           us, and we collaborate, I believe, pretty 

 5           successfully in that middle category of 

 6           areas. 

 7                       Next slide, please. 

 8                       I will apologize in advance 

 9           for the small print, but I think this 

10           becomes a very important slide in the 



11           discussion today, a critically important 

12           slide, which is to say, once you kind of 

13           understand how the General Counsel and the 

14           Uniforms divide their practice, then we 

15           begin to have to understand the -- the 

16           role of the Departmental Uniformed Legal 

17           Practice at the Departmental level, as 

18           well as the uniformed practice of law 

19           within the Service components. 

20                       And what we've tried to do 

21           here -- and I believe I saw yesterday 

22           afternoon General Ary has a similar 

23           slide -- is give you a sense of the fact 

24           that the Judge Advocate General has 

25           certain -- has both statutory and 
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 2           regulatory assignments at the Departmental 

 3           level that transcend both Services and 

 4           operate across the Department of the Navy 

 5           as well as, in the case of the -- myself, 

 6           at -- Service responsibilities as well. 

 7                       And in many cases, it's the 

 8           same staff who is doing Departmental work 

 9           as is doing Service work, and that really 

10           brings us a lot of benefit in terms of 

11           efficiencies that comes from that -- that 

12           arrangement. 

13                       Likewise, the SJA to the 

14           Commandant has responsibilities within the 

15           Marine Corps to advise the -- the 

16           Commandant of the Marine Corps, and we've 

17           listed, I think, the principal ones on 

18           this slide. 

19                       I mean, I expect, and we can 

20           explore at any point, explore this in more 

21           detail, but I think, fundamentally, for 

22           example, is the JAG's authority under 

23           Article 6 UCMJ to make inspections of the 

24           military justice process in the field and 

25           to provide advice to the Secretary on 
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 2           matters of military justice, as an 

 3           example, where the JAG would have a 

 4           Departmental role as well as a Service 

 5           role in terms of executing military 

 6           justice functions. 

 7                       The next slide, please. 

 8                       I'd like to move, then, to 

 9           the next slide, please, to talk about 

10           resource questions and offer you this 

11           outline, because this is probably the -- 



12           the most extensive and longest part of 

13           the brief, and to try to give you a road 

14           map in the sense of where I'm going. 

15                       I'd like to talk first about 

16           some context, and that is to baseline the 

17           Navy JAG Corps as it is today, to give -- 

18           help you become familiar with who we are 

19           on September 1st, 2010. 

20                       I'd like to talk very briefly 

21           about the budget context for the 

22           Department; then talk about our 

23           requirements, the requirements for JAG 

24           Corps services in the Department; as well 

25           as community health issues; and then talk 
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 2           ultimately about determining JAG Corps 

 3           end-strength. 

 4                       When people put up a mission 

 5           slide, I think we tend to glaze over and 

 6           think, well, this is -- this is the 

 7           obligatory bumper sticker that anybody 

 8           feels to put up.  And I would submit that 

 9           our mission statement is in here for some 

10           real substantive reasons this morning. 

11                       It's much more than a bumper 

12           sticker.  This is our culture in the 

13           Navy JAG Corps, and each word has been 

14           chosen deliberately, beginning with 

15           "solutions." 

16                       We don't talk about advice. 

17           We don't talk about providing good 

18           advice.  We talk about providing 

19           solutions to our clients.  And I think 

20           that is a theme through the years that 

21           any client, I think, would be drawn to. 

22           But we certainly try to orient our 

23           youngest judge advocates toward the 

24           aspect of just don't give people a legal 

25           answer.  Give them a legal answer, but 
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 2           that's only the beginning.  You've got to 

 3           help them solve their problems. 

 4                       "From a military perspective" 

 5           is not to be in any way to diminish the 

 6           importance of any other perspective, but 

 7           I do think in the Department of Defense, 

 8           legal advice given from people who have 

 9           participated in operations, who 

10           understand the impact of the law on 

11           operations firsthand, who understand the 

12           lives and the challenges of Sailors and 



13           Marines, in our case, and as well as the 

14           perspectives of a dynamic life that come 

15           from moving around, having a lot of 

16           experiences and seeing change pretty much 

17           on a constant basis throughout your 

18           career are important perspectives that we 

19           bring to this. 

20                       And I think probably in many 

21           ways the most distinctive quality, 

22           wherever and whenever that advice is 

23           required. 

24                       And that would begin with, in 

25           our case, in the blue suit Navy case, 
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 2           the -- the over close to 600 officers 

 3           that have served on IAs over the past 

 4           seven years all around the world, but in 

 5           a variety of other circumstances as well, 

 6           including our traditional mission at sea. 

 7           We don't say no, and that's an important 

 8           part of our mission. 

 9                       Next, please. 

10                       This is, I think, just a 

11           slide that's put up to convey, I think, 

12           the dynamism and the diversity of the 

13           practice that we have today, each of 

14           which ultimately translates itself into a 

15           requirement for legal resources in the 

16           Department of the Navy. 

17                       And if you want to walk with 

18           me for just a minute kind of from left to 

19           right and top to bottom, from, you know, 

20           our lineage, which is our court-martial 

21           practice, sexual assault is one of the 

22           areas that's -- that's receiving a lot of 

23           attention, appropriately today, ranging 

24           from work that we do on the ICC. 

25                       We've just come back from 

0029 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           Kampala, where we participated in 

 3           observer status in trying to make sure 

 4           that the ICC is conducted in a way that 

 5           is representative of -- of military 

 6           equities. 

 7                       We had a flood in Millington 

 8           in May that instantly resulted in our 

 9           ability to put people on the ground to 

10           help restore people's lives and pay 

11           claims. 

12                       The challenges of wounded 

13           warriors and the unique legal assistance 



14           challenges and regulatory challenges that 

15           arise from that.  Don't ask, don't tell; 

16           cyber; the work that we're doing to -- 

17           with the rule of law in Iraq, 

18           Afghanistan, Jabuti. 

19                       We went to the Supreme Court 

20           and won an environmental law sonar case. 

21                       We have participated in 

22           piracy take-down operations as well as 

23           the post-event litigation. 

24                       We are trying, like everybody 

25           else, to get on the cutting edge of cyber 
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 2           law.  And we, of course, are concerned 

 3           about the conventional and very real 

 4           threats of the Chinese, and we'll talk a 

 5           little bit more about that later, as well 

 6           as in the Persian Gulf, Arabian Gulf. 

 7                       That slide is kind of dynamic 

 8           and perhaps a bit chaotic.  This boils it 

 9           down for you a bit. 

10                       This is how I see our 

11           practice today.  These numbers aren't 

12           precise.  They're an educated and, I 

13           think, pretty well-informed estimate, 

14           but, essentially, 20 percentish of our 

15           practice today goes into court-martial 

16           litigation, and the public would never 

17           know that from watching television, but 

18           it really amounts to about a fifth of the 

19           practice that we have.  And in terms of 

20           formal court-martial litigation, as I'll 

21           explain in more detail, it is declining. 

22                       Our support to Sailors and 

23           families, that includes traditional legal 

24           assistance, but some other elements, it's 

25           about 15 percent of the practice.  And 
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 2           the overwhelming and the growth area of 

 3           the practice is in operational law and 

 4           command advice. 

 5                       CHAIRMAIN DELL'ORTO: 

 6           Vice Admiral, prior to 9/11, do you have 

 7           a sense for what those percentages might 

 8           have been? 

 9                       VICE ADMIRAL HOUCK:  I don't 

10           have a sense of it in terms of absolute 

11           numbers, but, notionally, I think I can 

12           talk about it in two respects, and we'll 

13           show some pictures later on in the 

14           presentation that will put a little flesh 



15           on the bones. 

16                       But there is a dramatic drop 

17           in the court-martial litigation caseload 

18           from 2003 to present, and it's -- I don't 

19           want to say it's quite like falling off a 

20           cliff, but it's -- it's a steep slide from 

21           2003 until now.  And we can speculate a 

22           little bit more on the reasons for that, 

23           but coincidence or not, it's marked at 

24           about the time of the beginning of the 

25           Iraq War in 2003. 
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 2                       Likewise, the operational law 

 3           and command advice piece of it has -- has 

 4           risen.  It has risen dramatically -- it 

 5           has risen at a pace over the past 

 6           few years that has outpaced even what CNA 

 7           predicted it would rise at.  And it has 

 8           risen in spite of the fact that our number 

 9           of afloat billets and purely Navy, sort of 

10           traditional Navy context has actually 

11           declined. 

12                       So I can explain that a little 

13           bit more. 

14                       So in answer to your question, 

15           though, I think that were we looking at 

16           this chart seven years ago or nine years 

17           ago, the red slice would have been larger, 

18           the blue slice would have been smaller. 

19                       CHAIRMAIN DELL'ORTO:  Thanks. 

20                       VICE ADMIRAL HOUCK:  Next, 

21           please. 

22                       That gives you a feel for how 

23           our community is divided up in terms of 

24           active component officers, reserve 

25           officers enlisted, and our civilian force, 
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 2           which includes 50 attorneys. 

 3                       LT. GENERAL OSMAN:  This 

 4           is -- this is the Navy part? 

 5                       VICE ADMIRAL HOUCK:  This is 

 6           only the blue suit Navy part.  And I -- 

 7           I'm going to defer the Marine Corps 

 8           discussion of resources to 

 9           Major General Ary. 

10                       LT. GENERAL OSMAN:  Okay. 

11                       VICE ADMIRAL HOUCK:  Again, 

12           this is -- this is one of my favorite 

13           slides in the presentation, because 

14           understanding that the print is small and 

15           a challenge to read, I'll say briefly 



16           that when -- this is talking about active 

17           component numbers, so our active 

18           officers, enlisted and civilians as 

19           compared to the rest of the total force 

20           in the Department of the Navy -- I'm 

21           sorry, the rest of the active component 

22           in the Department of the Navy, we make up 

23           .33 percent of the blue suit Navy. 

24                       So this is United States Navy, 

25           officers, enlisted, civilian on active 
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 2           duty at any one point is about a third of 

 3           1 percent of the United States Navy. 

 4                       If you move to the right, we 

 5           start to build this a little bit and talk 

 6           about it in terms of where we are in terms 

 7           of officer end -strength. 

 8                       We're about 2 percent of the 

 9           Navy's officer end-strength.  If you want 

10           to compare us to the restricted line and 

11           Staff Corps, we're about 3 percent of 

12           that.  And we're about 5 percent of the 

13           Staff Corps, purely Staff Corps 

14           end-strength in the Department of Navy. 

15                       The reason I put this up 

16           here -- I mean, it's -- it's unapologetic 

17           advocacy for what we deliver to the 

18           Department of the Navy as compared to the 

19           proportion of the Department of the Navy's 

20           resources that we -- we take.  I think we 

21           deliver a lot of bang for the buck, and I 

22           think these slides are -- put that in some 

23           perspective. 

24                       Next, please. 

25                       Having said that, I think that 
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 2           this discussion won't be fair and it won't 

 3           be objective if we don't talk about the 

 4           budget climate that the Department of the 

 5           Navy is in today. 

 6                       Next, please. 

 7                       I think that there -- you 

 8           know, there's a quote here from 

 9           Secretary Gates from just earlier in 

10           August, but I want to seize on the second 

11           line, near the end of the second line, the 

12           word "overhead costs." 

13                       Overhead cost is a term that 

14           we hear a lot of, that we hear a lot of in 

15           the Navy right now. 

16                       Next, please. 



17                       Secretary Mabus' a little bit 

18           earlier statement that, down near the 

19           bottom, talks about the ratio of support 

20           to operational personnel has grown in 

21           recent years, a trend that should be 

22           addressed in our analysis and, if 

23           possible, reversed. 

24                       In the context -- in the 

25           course of preparing for this presentation, 
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 2           I spent some time talking to the Chief of 

 3           Naval Personnel, and it became apparent to 

 4           me in that discussion that there is some 

 5           data within the Navy, within the Navy 

 6           system, the Navy bureaucracy that -- that, 

 7           first of all, categorizes most 

 8           judge advocates as support personnel and 

 9           places judge advocates in -- in a very 

10           unfavorable place in terms of the -- the 

11           list of who is most operational in the 

12           Navy. 

13                       I was highly skeptical of that 

14           slide.  I discussed it later with the 

15           Chief of Naval Operations, who is also 

16           highly skeptical of it, which is very 

17           encouraging to me. 

18                       So my point there is not to -- 

19           not the specifics of that analysis so much 

20           as it is the -- the notion that if you are 

21           not carrying a gun, you are support.  And 

22           I think that is over simplistic. 

23                       Next, please. 

24                       And, finally, a note from the 

25           Chief of Naval Operations.  The real point 
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 2           being here that at all levels of our chain 

 3           of command, people are laser focused on 

 4           the budget at this point and what it means 

 5           in the Department. 

 6                       One more slide here. 

 7                       This -- none of this slide is 

 8           especially important, other than the fact 

 9           that the red line which turns red and 

10           yellow tracking toward the bottom 

11           represents end-strength across the Navy. 

12                       The blue, purple and light 

13           blue lines which are ascending upwards 

14           indicate the cost of personnel. 

15                       So -- which is to say that in 

16           the year 2000 -- from the year 2000, Navy 

17           end-strength has dropped, but the cost of 



18           maintaining those people who are on active 

19           duty has grown by that much. 

20                       And I think there are others 

21           who could no doubt speak more 

22           authoritatively to those trends than I 

23           can, but I don't think it's fair to have 

24           this discussion without -- without 

25           pointing out those phenomenon. 
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 2                       Next. 

 3                       This, I think, in -- is 

 4           certainly one of the most important parts 

 5           of the presentation, and I'd like to spend 

 6           a little bit of time -- probably more than 

 7           a little bit of time -- walking you 

 8           through what I consider to be our three 

 9           primary business lines: court-martial 

10           litigation, Sailor and family support, and 

11           operational law and command advice. 

12                       When I, as a 

13           Judge Advocate General, talk about 

14           court-martial litigation, I have to do it 

15           in two different contexts.  One is a 

16           Departmental context, in light of my 

17           oversight responsibility, both for the 

18           Navy and for the Marine Corps in the 

19           practice of military justice in both of 

20           those communities.  So that is the 

21           Department of the Navy perspective. 

22                       The second thing that I need 

23           to do as a Service and community leader is 

24           talk about some Navy-specific issues.  I 

25           will defer Marine Corps-specific issues to 
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 2           General Ary. 

 3                       And I want to talk about our 

 4           goals in the Department of the Navy, how 

 5           we're organized to do military justice 

 6           from a Departmental standpoint, and then 

 7           talk about oversight of that. 

 8                       Please. 

 9                       This is an extremely important 

10           slide and, again, it's -- it's not a 

11           bumper sticker. 

12                       Our goal is to deliver a 

13           military justice process that is worthy of 

14           the Sailors and Marines of our country 

15           that wear the uniform of the 

16           United States, that go into harm's way, 

17           and that serve in all the different ways 

18           they serve.  That's our primary goal with 



19           military justice. 

20                       And I think the only thing 

21           that I would say in -- in support of that 

22           goal is that I think over the past 

23           five years or so, we have had a bit of an 

24           awakening in the Navy, and we have taken 

25           steps to reinforce this goal to make this 
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 2           goal stick, to make it work. 

 3                       And I hope as we talk through 

 4           some of the things we've done during the 

 5           course of this presentation, that you'll 

 6           see we are serious about it in a tangible 

 7           way as opposed to a sloganeering way. 

 8                       I think an additional goal, 

 9           deliberately in smaller font because it is 

10           not of the same status as the primary 

11           goal, but is to operate efficiently in the 

12           case of a declining -- in the face of a 

13           declining caseload. 

14                       And that's not only about 

15           numbers.  There are some quality aspects 

16           to that declining caseload and how it 

17           affects the quality of our ability to 

18           deliver practice that I need to talk about 

19           with you as well. 

20                       Please. 

21                       I hope that one way or another 

22           you're able to follow this slide, because 

23           I have two slides here that are -- are 

24           really background 101 kind of slides, but 

25           I think are really important for 
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 2           base lining this discussion. 

 3                       The first one is how we're 

 4           organized to do court-martial litigation 

 5           in the Department of the Navy, and the 

 6           next slide will take you through the flow 

 7           of a military justice case just to make 

 8           sure that we're all on common ground. 

 9                       I'm aware of all your 

10           experience in these areas, and I, of 

11           course, respect that and don't mean to 

12           insult your intelligence, so if you wanted 

13           me to move through these, I could, but my 

14           guess is it may be a good idea to baseline 

15           a couple -- some of the terms here that 

16           we're dealing with. 

17                       On the right-hand side of the 

18           screen, the Judge Advocate General is 

19           responsible for the military justice 



20           process in the Department of the Navy. 

21                       Let's go back one. 

22                       Within the Office of the 

23           Judge Advocate General is the -- of 

24           course, the Deputy Judge Advocate General; 

25           and going left to right, we have an 
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 2           Assistant Judge Advocate General for 

 3           military justice who is really responsible 

 4           for two things: for military justice 

 5           policy and advising the JAG on military 

 6           justice policy.  And there are two codes 

 7           that support the AJAG which are not listed 

 8           on this slide but code -- the code numbers 

 9           don't matter as much as their functions. 

10                       We have a military justice 

11           policy division as well as a division, 

12           smaller, that's devoted to national 

13           security litigation. 

14                       So when we have -- this is a 

15           direct outgrowth of the King case many 

16           years ago in which the Department did not 

17           acquit itself well in the handling of a 

18           national security case, and one of the 

19           recommendations of the King Commission was 

20           to set up a division dedicated to that. 

21           And we have that, and it operates across 

22           the Department. 

23                       I might add it operates across 

24           the Department of Defense in many 

25           respects, providing assistance to all the 
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 2           Services.  Both of those divisions, the 

 3           general policy and the national security 

 4           litigation policy, work for the AJAG for 

 5           military justice. 

 6                       The second main function that 

 7           the AJAG has is to organize and to 

 8           supervise and run the Navy, Marine Corps 

 9           appellate review activity.  You'll see 

10           from the clever blue-green shading that 

11           these are joint Navy-Marine Corps 

12           activities with Navy and Marines -- Naval 

13           Officers and Marine Corps personnel in 

14           both of them. 

15                       That's the appellate defense 

16           division, the appellate government 

17           division, as well as the administrative 

18           division that supports that. 

19                       Moving to the right is our 

20           Assistant Judge Advocate General, Chief 



21           Judge of the Department of the Navy. 

22           We'll talk more about this in some detail 

23           later, but the Chief Judge is responsible 

24           for the appellate and the trial 

25           judiciaries. 
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 2                       Currently, Captain Dan O'Toole 

 3           is not a member of the appellate 

 4           judiciary, nor a member of the trial 

 5           judiciary, but he's an experienced judge 

 6           who sits with responsibility and oversight 

 7           over both of those. 

 8                       On the far right is the -- the 

 9           VCNLSC, acronym for Vice Commander Naval 

10           Legal Service Command, and this is an 

11           execution responsibility.  This officer is 

12           dual hatted as the Assistant 

13           Judge Advocate General for operations and 

14           management, kind of our managing partner, 

15           if you will, but also sits in oversight of 

16           the Regional Legal Service office and the 

17           Naval Legal Service office who do 

18           prosecution and defense respectively. 

19                       On the left side of the chart, 

20           directly to the left and parallel to the 

21           JAG is the SJA to the Commandant, who has 

22           a direct line of authority with the chief 

23           defense counsel of the Marine Corps. 

24           They, of course, do the defense work 

25           within the Marine Corps. 
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 2                       And then the legal service 

 3           support sections, the law centers and 

 4           SJAs, are involved in the prosecution and 

 5           the SJA work on the Marine Corps side of 

 6           military justice.  And General Ary can 

 7           certainly elaborate on this later on. 

 8                       I'd like at this point to just 

 9           simply point out two things.  Number 1, 

10           that General Ary also has within his 

11           headquarters a military justice policy 

12           branch, and to note that the dotted lines 

13           reflect a -- what is, today, a -- a 

14           collaborative relationship. 

15                       And we're going to talk more 

16           about the relationship between the JAG and 

17           SJA as well as the SJA to those field SJAs 

18           and prosecutors a little bit later in the 

19           brief if -- if we can. 

20                       Next slide, please. 

21                       CHAIRMAIN DELL'ORTO:  Vice 



22           Admiral, before you leave that slide, on 

23           the National Security Division, how many 

24           cases have you tried since King, coming 

25           out of that division? 

0046 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2                       VICE ADMIRAL HOUCK:  I'll 

 3           have to get you the specific number for 

 4           the record.  It's a relatively rare 

 5           event, but we will get that to you for 

 6           the record. 

 7                       CHAIRMAIN DELL'ORTO:  And how 

 8           many counsel do you have assigned to that 

 9           division? 

10                       VICE ADMIRAL HOUCK:  Two. 

11                       CHAIRMAIN DELL'ORTO:  Two. 

12           Thanks. 

13                       VICE ADMIRAL HOUCK:  They 

14           do -- they support -- most recently 

15           they've supported a Marine Corps case in 

16           the Southwest in which the primary 

17           accused tragically has -- has deceased 

18           prior to the resolution of the case. 

19                       And a lot of their role, 

20           Number 1, is just giving advice in terms 

21           of the handling of classified information 

22           in national security cases. 

23                       Secondarily -- not 

24           secondarily, but second, they have a role 

25           in facilitating declassification across 
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 2           the interagency process.  They do a lot of 

 3           training.  They hold a training course 

 4           every year that's open to all the 

 5           Services. 

 6                       But as to the specific case 

 7           numbers, we'll get that for you. 

 8                       MR. MOLZAHN:  Admiral, could 

 9           I ask you on that same, exact issue, are 

10           you satisfied now, with seeing Code 18 in 

11           action, that that's -- that is 

12           essentially, if not perfectly, but will 

13           kind of solve the sort of circumstances 

14           that led to the King case? 

15                       VICE ADMIRAL HOUCK:  Yes, 

16           sir. 

17                       MR. MOLZAHN:  And also, the 

18           other question I have is, you make two 

19           references up there to a proposed SECNAV 

20           instruction. 

21                       Are you going to talk about 

22           that later? 



23                       VICE ADMIRAL HOUCK:  Yes, 

24           yeah.  We have moved -- and this is a 

25           bureaucratic point that only a few of us, 
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 2           I guess, could appreciate.  But we have 

 3           moved, Mr. Molzahn, what was once Code 

 4           18, we have moved it underneath now the 

 5           AJAG for military justice. 

 6                       It seemed to us to make much 

 7           more sense to have it there.  So for 

 8           anybody keeping score, it's now called 

 9           Code 30. 

10                       Next slide, please. 

11                       This, again, on some level 

12           will be very familiar to you, but I think 

13           it's very important for us to talk our way 

14           through it because of the oversight 

15           implications that the flow of a case has 

16           in the Department of the Navy. 

17                       So working left to right, 

18           there's obviously a lot of pretrial legal 

19           work that occurs, but the first step that 

20           happens in a court-martial -- and it, by 

21           the speedy trial rules, is supposed to 

22           happen notionally within 120 days -- is 

23           that a convening authority, a line officer 

24           of the Navy or Marine Corps in most cases, 

25           will convene a court-martial. 
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 2                       The court-martial at the trial 

 3           stage will be tried in the Navy-Marine 

 4           Corps Trial Judiciary.  That is a joint 

 5           Navy-Marine Corps Judiciary.  For the most 

 6           part, Navy judges are trying Navy cases 

 7           and Marine Corps judges are trying Marine 

 8           Corps cases, but that's by no means 

 9           exclusive.  This is an interoperable joint 

10           judiciary in the purest sense of the word. 

11                       Once an accused is convicted, 

12           we enter a stage that is critical, and I 

13           think we have spent a lot of time focusing 

14           on over the past few years, really over 

15           the past four to five years, since the 

16           Moreno case came out in 2006, which is the 

17           post-trial stage. 

18                       The conveying authority has 

19           120 days to take convening authority's 

20           action, which includes the record of 

21           trial, which includes certification of 

22           the record of trial and steps, I think, 

23           that you're all familiar with on some 



24           level. 

25                       Once the convening authority 
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 2           has certified -- has taken convening 

 3           authority's action, then there are 30 days 

 4           to get that case to docket if it is a case 

 5           that's going to be reviewed by the 

 6           Navy-Marine Corps Court of Appeals. 

 7                       And there are mandatory review 

 8           categories which we've listed on the 

 9           slide: confinement for the year, punitive 

10           discharge, dismissal or death.  And then 

11           the Navy-Marine Corps Court of Appeals has 

12           18 months in which to dispose of the case. 

13                       The Court of Appeals of the 

14           Armed Forces can review cases.  You're no 

15           doubt familiar with those.  And we've had 

16           a case go to the Supreme Court in the past 

17           couple of years as well. 

18                       So this is from cradle to 

19           grave the military justice process in the 

20           flow of a case. 

21                       And understanding those 

22           timelines, particularly convening 

23           authority's action to docketing, to 

24           completing the case by the Navy-Marine 

25           Corps Court of Appeals, those are all 
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 2           essential timelines for anybody who wants 

 3           to stay in oversight of the -- of the 

 4           process. 

 5                       Next, please. 

 6                       We have -- the JAG has a 

 7           variety of oversight tools, and I think 

 8           one of the -- the first one listed here is 

 9           very traditional, and anybody that knows 

10           the first thing about military justice 

11           understands the article UCMJ inspections 

12           process, which is focused primarily on 

13           trial and post-trial practice. 

14                       With -- within the blue suit 

15           Navy, this is the responsibility to -- 

16           from an execution standpoint, of the 

17           Commander of the Naval Legal Service 

18           Command, Rear Admiral DeRenzi, and within 

19           the Marine Corps for the SJA to the 

20           Commandant, of course, General Ary. 

21                       But the next three items on 

22           this are new within the Department of the 

23           Navy and I think bear -- bear some 

24           discussion. 



25                       The first one is the position 
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 2           of the Chief Judge of the Department of 

 3           Navy.  One of the disturbing things we 

 4           found in the Foster case, as we did the 

 5           postmortem on that really disturbing case, 

 6           was that the Chief Judge of the 

 7           Navy-Marine Corps Court of Appeals felt 

 8           constrained about exercising too much 

 9           authority within the Court. 

10                       This comes from Article 66 of 

11           the UCMJ, which talks about the -- the 

12           type of control that one judge may 

13           exercise over another judge, and it's 

14           designed to preserve the independence of 

15           judges.  But it ended up having, at least 

16           within that Court at that time, the 

17           perverse effect of causing the Chief Judge 

18           to feel he had no authority to tell 

19           anybody what to do within that Court. 

20                       There is -- there's a 

21           collateral consequence of that, which is 

22           when the Judge Advocate General of the 

23           Navy signs the fitness reports of officers 

24           on the Navy-Marine Corps Court of Appeals, 

25           the Judge Advocate General was really 

0053 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           beholden to the input received from the 

 3           Chief Judge of the Navy-Marine Corps Court 

 4           of Appeals as the Judge Advocate General's 

 5           representative within that Court. 

 6                       Well, because that Chief Judge 

 7           felt that, in this case, he couldn't sit 

 8           in any judgment on other members of the 

 9           Court, the evaluations and the oversight 

10           process of the judges on the Court was 

11           pretty empty. 

12                       We have changed that.  We 

13           believe we have changed it for the good by 

14           allowing the Chief Judge of the Department 

15           of the Navy to now serve as the 

16           Judge Advocate General's representative, 

17           direct representative, with day-to-day 

18           ability to understand what's going on in 

19           the Court and to exercise oversight of the 

20           Court -- not to tell the judges how to 

21           judge their cases, of course, but to be 

22           familiar with the Court's workload; to be 

23           familiar with where the cases are; to be 

24           familiar with which judges are, frankly, 

25           producing more as opposed to other judges 
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 2           in terms of keeping up their workload; and 

 3           how cases are tracked and monitored within 

 4           the Court. 

 5                       And the Chief Judge of the 

 6           Department of the Navy, in essence, 

 7           exercises a supervisory authority that we 

 8           found to be extremely productive for 

 9           ensuring that that Court operates the way 

10           that it's supposed to operate. 

11                       The other thing that the 

12           Chief Judge does -- 

13                       REAR ADMIRAL MCPHERSON:  Can 

14           I ask a question about that? 

15                       VICE ADMIRAL HOUCK:  Yes, 

16           sir. 

17                       REAR ADMIRAL MCPHERSON:  And 

18           I applaud you for solving a problem that 

19           vexed many of your predecessors. 

20                       Has appellate defense raised 

21           and litigated any issues regarding that 

22           oversight yet of individual judges? 

23                       VICE ADMIRAL HOUCK:  No, sir. 

24                       MS. MILLER:  Can I ask a 

25           question, too, Vice Admiral Houck? 
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 2                       What is the standard caseload 

 3           that is pending before that Court today, 

 4           or in the last -- 

 5                       VICE ADMIRAL HOUCK:  If I can 

 6           defer that just for a few slides -- 

 7                       MS. MILLER:  Okay. 

 8                       VICE ADMIRAL HOUCK:  -- and 

 9           then I can give you an accurate 

10           accounting of the numbers. 

11                       MS. MILLER:  Okay.  Thanks. 

12                       CHAIRMAIN DELL'ORTO: 

13           Admiral Houck, on -- with respect to 

14           Foster, can I infer from what you're 

15           saying that someone in the Navy-Marine 

16           Corps Court of Appeals knew -- Criminal 

17           Court of Appeals knew that the Foster 

18           case was dragging out and took no action 

19           because that person felt he couldn't take 

20           any action? 

21                       In other words, was -- was -- 

22           did that case get lost in the shuffle, or 

23           were people aware that the review was 

24           taking as long as it was but felt 

25           constrained to do anything about it? 
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 2                       VICE ADMIRAL HOUCK:  I think 

 3           to answer your question you kind of have 

 4           to transplant yourself back into the time 

 5           in the early part -- the early-to-mid 

 6           part of the decade when -- in a few 

 7           slides, I'll show you the graphic that 

 8           shows you what the caseload on the Court 

 9           was.  It was much bigger than it is 

10           today. 

11                       So it was a combination of 

12           things.  It was a combination of a high 

13           caseload.  It was a combination of 

14           under resourcing. 

15                       It was a combination of not 

16           having judges, who, in our estimation in 

17           hindsight -- and hindsight is always 

18           20/20 -- but judges who weren't in every 

19           respect perhaps as -- or having a balance 

20           on the Court would be a better way to say 

21           it -- of judges who had spent extensive 

22           time in the military justice practice 

23           along with some general practitioners, 

24           because we think both are important on a 

25           Court of Appeals to bring different 
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 2           perspectives; combined with a sense that, 

 3           from the Chief Judge -- and this was in 

 4           his testimony at the time -- that he 

 5           could -- he would keep a -- an eye on 

 6           cases, and he would exhort, to the extent 

 7           he felt he could, fellow judges to move 

 8           particular cases, but that he did not have 

 9           the authority to say, Judge Smith, stop 

10           what you're doing, work on nothing but the 

11           Foster case, and work on it until it's 

12           done or there's going to be an accounting 

13           for you. 

14                       There was never that kind of 

15           direction on these cases. 

16                       Was there an awareness that 

17           the Foster case was lagging?  I think 

18           there was, but there were other cases that 

19           were lagging as well. 

20                       So I guess to answer your 

21           direct question, there was an awareness of 

22           it, but I don't think the Chief Judge at 

23           the time viewed it as particularly unique, 

24           and there were a lot of other factors that 

25           were involved in what led up to that case 
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 2           ending up the way it did. 

 3                       I think for a variety of 

 4           factors -- I believe all the deficiencies 

 5           that I just talked about are cured today. 

 6           The caseload is down.  We have rigorous 

 7           oversight over that Court. 

 8                       We have judges on the Court 

 9           who have practiced, in many cases, the 

10           better part of their professional careers 

11           on the Court, experienced trial litigators 

12           on the Court.  And I think our Court today 

13           is as healthy as it's ever been. 

14                       Thirdly, Military Justice 

15           Oversight Council.  Military Justice 

16           Oversight Council is something that we 

17           started very recently, and it is nothing 

18           more complicated than a monthly meeting 

19           which happens every month, without fail, 

20           on the first Wednesday of every month, and 

21           it's not happening today because we're 

22           here, but it will happen tomorrow instead. 

23                       The JAG chairs it.  The 

24           Commander, Naval Legal Service Command is 

25           present, the SJA to the Commandant of the 
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 2           Marine Corps is present.  We can all send 

 3           substitutes if we're not able to do it, if 

 4           we're not in the building.  But the 

 5           meeting happens, and one of the flag or 

 6           general officers chairs this meeting. 

 7                       And, quite simply, the purpose 

 8           of it is to go through the caseload on the 

 9           Court and to go through the caseload that 

10           exists at the trial level within the 

11           Department. 

12                       And we can talk more about 

13           that later, but I think it has proven to 

14           be a very helpful oversight mechanism for 

15           us in a place that brings us together 

16           every month, without fail, to talk about 

17           any issues that we see emerging either 

18           from a programmatic sense or from a case 

19           sense. 

20                       Finally -- 

21                       LT. GENERAL OSMAN:  With the 

22           implementation of that oversight council, 

23           have you seen any of the ongoing cases 

24           that you see are lagging or do things 

25           seem to be moving along as they should? 
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 2                       VICE ADMIRAL HOUCK:  Yes, 



 3           sir.  From time to time -- and I think 

 4           there's a good new story to report 

 5           here -- that given the rigger that Nan 

 6           DeRenzi and Vaughn Ary are approaching 

 7           this mission, there aren't many to talk 

 8           about. 

 9                       But if -- this is designed -- 

10           there are some trip wires and some leading 

11           indicators that we look at, and I'll talk 

12           about those in a few minutes, that we are 

13           focused on as metrics every month as a 

14           vehicle for talking about the cases. 

15                       MR. MOLZAHN:  Admiral, I'm 

16           sorry, I didn't mean to interrupt.  Just 

17           two questions, and if you need to defer 

18           the answer, that's fine. 

19                       I think you were starting to 

20           answer my first question, which is, you 

21           described how things are much better now, 

22           and you think you solved the problems that 

23           created the Foster case. 

24                       What kind of built-in checks 

25           and balances do you have to ensure that 
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 2           10 years from now, 15 years from now, when 

 3           you're long retired, that the same thing 

 4           won't happen again?  That's just the first 

 5           question. 

 6                       And then the second question 

 7           is, on Article 6, where you described the 

 8           SJA to the Commandant doing Article 6 

 9           inspections for the Marine Corps, what 

10           role do you have in that? 

11                       Do you see them, and what's 

12           your oversight role? 

13                       VICE ADMIRAL HOUCK:  As to 

14           the two parts of your question.  I 

15           think -- I think right now, we're talking 

16           about things that we would hope would 

17           institutionalize the changes that we've 

18           made. 

19                       There are some more, as well, 

20           that would go to assignment policies, that 

21           go to training quality -- policies and 

22           such that I want to get into in a little 

23           bit more depth soon, but I think in terms 

24           of the principal oversight mechanisms, 

25           these would be the ones, from a JAG 
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 2           Departmental standpoint, that -- that I 

 3           would point to. 



 4                       The other thing that's 

 5           important here is the annual report that 

 6           we have self-generated to the Secretary 

 7           and to the CNO, and this year, for the 

 8           first time, will go to the Commandant. 

 9                       We did this a year ago for the 

10           first time in the aftermath of the Foster 

11           case because it seemed important to the 

12           JAG at the time, Bruce MacDonald, to say, 

13           this is what has been done -- in fact, 

14           this is what was done before Foster.  And 

15           we wanted to put these things on the 

16           table. 

17                       As I have, you know, 

18           deliberated on this further in 

19           consultation with -- with General Ary and 

20           Admiral DeRenzi, it seems to me that a 

21           form of accountability is once a year, 

22           saying to our civilian and military 

23           leadership, this is the state of your 

24           military justice practice, and that they 

25           ought to be aware of it.  They have a duty 
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 2           to be aware of it, that we have a duty to 

 3           bring it to their attention, warts and 

 4           all. 

 5                       Hopefully, there aren't any 

 6           warts both in terms of the things we've 

 7           done well.  But if there are deficiencies, 

 8           there are things that we have to work on, 

 9           then we need to tell them, and they need 

10           to be aware of it. 

11                       It seems like an obvious 

12           concept, but I think it's an important 

13           one, and it will be a lot of work.  It -- 

14           I know that it would be a lot of work for 

15           our staffs to put this report together in 

16           a way that it'll make us proud to submit 

17           it.  But I think making ourselves 

18           accountable to our senior leadership is 

19           another important step that way. 

20                       To your question about 

21           Article 6, this is something that we're 

22           working through right now, because 

23           historically, the Navy 

24           Judge Advocate General has not played in 

25           Marine Corps Article 6 matters. 
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 2                       Marine Corps -- the SJA to the 

 3           Commandant has, from time immemorial, made 

 4           Article 6 visits to the field to inspect 



 5           the practice of military justice, but the 

 6           link between the JAG and the SJA to the 

 7           Commandant has not been explicit, and we 

 8           need to -- we need to clarify that. 

 9                       And we'll have, no doubt, lots 

10           of opportunity to talk about this issue a 

11           little bit later on, but I do see it as a 

12           gap, and I think General Ary sees it as a 

13           gap right now. 

14                       I think kind of the rich 

15           discussion takes place on not whether 

16           there's a gap, but how do we close the 

17           gap. 

18                       Next slide, please. 

19                       Ms. Miller, this begins to -- 

20           to get at, I think, the -- some -- the 

21           question that you were asking earlier. 

22           And there will be some more on caseload 

23           numbers. 

24                       But the -- I guess I would go 

25           immediately to the right side of the graph 
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 2           to try to be responsive to the question. 

 3                       You can see that the top table 

 4           is a reflection of how many cases are in 

 5           panel; that is, before a panel of the 

 6           Court, and how many cases are in panel 

 7           greater than six months and how many cases 

 8           are in panel for greater than 12 months, 

 9           because with a Moreno timeline of 

10           18 months, these seem to us to be 

11           important indicators of a health of a case 

12           in terms of moving through the system. 

13                       And you can see how those 

14           numbers have -- have really come down, and 

15           at the moment, we will have our -- our 

16           next MJOC tomorrow, but last month, we had 

17           one case that had been in panel greater 

18           than six months in the entire Court. 

19                       So I think that is a helpful 

20           way of watching where these cases are. 

21           Had they -- had we had this kind of 

22           oversight at the time of the Foster case, 

23           we, presumably, would have known about 

24           where Foster was in the system as opposed 

25           to being surprised by it when it came out 
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 2           when it did. 

 3                       LT. GENERAL OSMAN: 

 4           Admiral Houck, just out of curiosity, 

 5           what would cause that huge spike between 



 6           2001 and 2002?  I mean, all of a sudden, 

 7           you had, what was it, 100 cases that 

 8           found themselves greater than six months? 

 9                       VICE ADMIRAL HOUCK:  I think 

10           to give you that historical answer for 

11           that spike, I need to take that for the 

12           record and come back to you on that. 

13                       LT. GENERAL OSMAN:  Okay. 

14                       VICE ADMIRAL HOUCK:  It -- I 

15           mean, we could -- I could speculate, 

16           particularly given the fact that it's 

17           right at 2001 and everything that that 

18           means in terms of deployment schedules 

19           for people and the like, but I'd rather 

20           give you a better answer for the record, 

21           if I can. 

22                       LT. GENERAL OSMAN:  Okay. 

23                       VICE ADMIRAL HOUCK:  Case 

24           tracking is a -- is a very big deal for 

25           us on a space that seems like it ought to 
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 2           be something that's pretty easy to do. 

 3                       It has proven for the 

 4           Department not so easy to do through 

 5           the years. 

 6                       And we have worked very hard 

 7           on this, both Navy and Marine Corps.  We 

 8           have separate case tracking systems at 

 9           this point. 

10                       The DoD IG, as no doubt you're 

11           aware, has been asked to look into the 

12           post-trial processes in the Department of 

13           the Navy, and I expect any time to see 

14           their draft report, because they -- they 

15           began their work in the spring and have 

16           worked on this on and off in the 

17           preceding months. 

18                       But to sum up at this point, 

19           we have a system called the CMTIS, is the 

20           acronym.  What is stands for doesn't 

21           matter.  The Marine Corps has a system 

22           called its Case Management System.  They 

23           both track cases. 

24                       The Marine Corps case is -- 

25           the Marine Corps system has proven very 
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 2           effective for what it does, which is track 

 3           cases from cradle to grave up until the 

 4           point where the Marine Corps sends that 

 5           case to the appellate review activity, 

 6           which I described to you earlier, at which 



 7           point it is picked up by -- by CMTIS. 

 8                       And CMTIS is not complete, the 

 9           module that -- at the appellate level is 

10           not yet complete, but we have a module 

11           that the appellate review activity uses, 

12           which is in development, and we have a 

13           model that the judiciary uses, which is in 

14           use and has been in use for several years, 

15           and they use it very successfully to track 

16           their cases. 

17                       So two different systems.  I 

18           don't think that's ideal for the long run, 

19           but IT systems are difficult to develop, 

20           and they're expensive to develop.  And I 

21           do think, between the two independent 

22           systems that we have right now and some 

23           manual tracking, some -- kind of a hand, 

24           stubby pencil backup system that we still 

25           do, I -- I am confident that we have a 
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 2           handle, as much as human beings can have a 

 3           handle, on where the cases are in the 

 4           Department of the Navy today. 

 5                       Over time, I'd like to see us 

 6           have a more sophisticated common 

 7           Navy-Marine Corps system for doing that, 

 8           but in the interim, I believe we are 

 9           accountable for where the cases are. 

10                       CHAIRMAIN DELL'ORTO:  To what 

11           extent -- to what extent have you and the 

12           Marines taken a look at what the other 

13           military departments do in their 

14           appellate work? 

15                       VICE ADMIRAL HOUCK:  We -- we 

16           have done that informally. 

17                       At the bottom of the slide, 

18           I -- I mentioned two potential future 

19           changes to case tracking, and at the very 

20           bottom of the slide, I want to talk about 

21           a project that we are involved with with 

22           CNA right now. 

23                       We did work with information 

24           centers of expertise within the Department 

25           of the Navy, the DoN CIO, the 
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 2           administrative office of the Secretary of 

 3           the Navy, the folks that are setting up 

 4           the next generation of intranet for the 

 5           Navy and coordinated with them first, 

 6           signed up CNA to take a comprehensive look 

 7           at our -- at our IT needs. 



 8                       Part of their job is to 

 9           benchmark on what the other Services are 

10           using for their systems right now, and we 

11           hope to have recommendations from them as 

12           early as next month in terms of, you know, 

13           what the other Services are doing. 

14                       So, I mean, we would be 

15           foolish not to look, and if they have a 

16           better mousetrap that we could steal, then 

17           we ought to do that. 

18                       In the middle of this graphic, 

19           I wanted to talk very briefly about the 

20           kind of things we're looking at as 

21           leading indicators. 

22                       MR. MOLZAHN:  I'm sorry.  Can 

23           I break in, because I know you're moving 

24           into a slightly different phase? 

25                       VICE ADMIRAL HOUCK:  Sure. 
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 2                       MR. MOLZAHN:  Going back to 

 3           your existing system right now, you have 

 4           one system and the Marine Corps has 

 5           another system. 

 6                       Do both you and General Ary 

 7           have access to each other's systems?  In 

 8           other words, can both of you see the 

 9           entire process of Navy and Marine Corps 

10           cases from kind of origin to the Court 

11           system? 

12                       VICE ADMIRAL HOUCK:  It -- I 

13           think -- I suppose I would qualify what 

14           you mean by "access." 

15                       MR. MOLZAHN:  Okay. 

16                       VICE ADMIRAL HOUCK:  I can go 

17           look at the CMS system any time I want to 

18           do that. 

19                       MR. MOLZAHN:  Okay. 

20                       VICE ADMIRAL HOUCK: 

21           Admiral DeRenzi and I can go do that.  Of 

22           course, General Ary can look at the CMTIS 

23           system any time he wants to do that. 

24                       MR. MOLZAHN:  That's what I 

25           mean. 
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 2                       VICE ADMIRAL HOUCK: 

 3           Absolutely, in terms of the ability to do 

 4           that. 

 5                       Now, I don't have that sitting 

 6           on my desk.  I don't have the CMS system 

 7           on my desktop such that I can tap right 

 8           into it and look at their cases. 



 9                       If I wanted to get to that 

10           level of detail on a case, the first thing 

11           I would do is talk to General Ary about 

12           it.  He's responsible for that within the 

13           Marine Corps.  If we felt the need to get 

14           into the system somehow, we can do that, 

15           obviously. 

16                       MR. MOLZAHN:  Let me ask the 

17           question in a slightly different way. 

18                       Take the Foster case.  If it 

19           happened again, would that be glaring in 

20           the existing system -- the existing system 

21           you have right now? 

22                       VICE ADMIRAL HOUCK:  Yes. 

23                       MR. MOLZAHN:  In other words, 

24           would it be perfectly obvious you would 

25           have a case that's being delayed? 
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 2                       VICE ADMIRAL HOUCK:  Assuming 

 3           that people enter data correctly -- 

 4                       MR. MOLZAHN:  Of course. 

 5                       VICE ADMIRAL HOUCK:  -- the 

 6           answer is absolutely yes. 

 7                       Foster was a Marine Corps 

 8           case.  It's been about two years, and the 

 9           period -- it's supposed to take 120 days, 

10           convening authority's action stage.  It 

11           spent about two years there.  General Ary 

12           would know that instantly. 

13                       And that's -- that's the first 

14           bullet there in the section.  At about the 

15           75-day point, we begin to get concerned 

16           about -- we know where a case is at any 

17           stage, but about 75 days, we start asking 

18           questions.  How -- how's it going?  Any 

19           barriers that you see to getting this done 

20           on time?  I mean, that kind of level of 

21           inquiry into these cases. 

22                       So the answer is, yes, it 

23           would be. 

24                       Another flaw in the Foster 

25           process was the inordinate number of 
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 2           continuances that were permitted within 

 3           the Court. 

 4                       So once the case was docketed, 

 5           somebody asked for a continuance, they got 

 6           it.  They asked for another continuance, 

 7           they got it.  We've stopped that. 

 8                       At the third enlargement, 

 9           which is their word for continuance, the 



10           Defense said 120 days has to begin 

11           justifying why further enlargements past 

12           that. 

13                       The Government has to do it at 

14           90 days, and the -- the AJAG for military 

15           justice, the 02 that I pointed out to you 

16           earlier, is responsible for that process. 

17           Those are his metrics that he's developed, 

18           and they make sense to the rest of us. 

19                       And, as I mentioned earlier, a 

20           case that sits in panel, is awaiting 

21           decision greater than six months, the 

22           Chief Judge of the Department of the Navy 

23           has a laser focus on any case like that. 

24           He's asking questions about counsel 

25           assignments to it, allocation of resources 
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 2           to it, and how it's going to get out of 

 3           the -- out of that status. 

 4                       CHAIRMAIN DELL'ORTO:  Do you 

 5           know how long the Foster record was? 

 6                       VICE ADMIRAL HOUCK:  We can 

 7           find out pages.  It was -- I would 

 8           characterize it as a moderately complex 

 9           record.  It was not an easy case, but 

10           we've had more difficult cases, too, but 

11           we will take for the record how many -- 

12           how long it was. 

13                       Please. 

14                       My feeling -- my personal 

15           feeling is that ultimately, the Department 

16           of the Navy needs a single IT system that 

17           tracks all the cases from referral to 

18           final resolution, that maintains 

19           electronic records of trial as opposed to 

20           the still, I think, kind of antiquated way 

21           we do business now with big boxes of paper 

22           shipping across the country, and also 

23           captures the time spent by military legal 

24           personnel on all legal operations. 

25                       This is not limited to 
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 2           military justice.  This is the 

 3           21st Century.  We are, just on the Navy 

 4           side, and I'm not even including the 

 5           Marine Corps piece of this, but probably 

 6           one of the top 25, 30 size law firms in 

 7           the country, we ought to be able to 

 8           account our time.  We can't do that yet. 

 9                       So that is -- that is a point 

10           of importance for me. 



11                       Next, please. 

12                       Some Navy-specific issues -- 

13                       MS. MILLER:  How are you 

14           going to be able to do that, Admiral 

15           Houck?  I understand that you want to do 

16           it.  But, I mean, is the CNA study you 

17           referred to going to solve all your 

18           problems or -- 

19                       VICE ADMIRAL HOUCK:  Well, I 

20           think the way I would distinguish between 

21           the aspiration I just put up and what CNA 

22           did, they -- in some sense, they're the 

23           same thing, but the difference is CNA 

24           took -- I think I'm answering the wrong 

25           question.  You're talking about our 
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 2           CNA IT? 

 3                       MS. MILLER:  Yes, that's what 

 4           I was referring to.  Sorry for too many 

 5           CNA studies. 

 6                       VICE ADMIRAL HOUCK:  Right, 

 7           right. 

 8                       I am hopeful what CNA will 

 9           come back with a recommendation that says 

10           the system that you all have in place now, 

11           CMTIS, is pretty good, and you ought to 

12           continue to seek funding for that.  We've 

13           done that out of hide, but you ought to 

14           seek funding for that and keep using it. 

15                       Or to say, there's a better 

16           way to do this and it would allow you to 

17           do the things that were on the previous 

18           slide, and then we have to see if -- if we 

19           can get the funding to put it in place. 

20                       Okay? 

21                       MS. MILLER:  Thank you. 

22                       VICE ADMIRAL HOUCK:  The 

23           question I started to answer, though, I 

24           think is relevant, which is, the other 

25           CNA study looked at -- took a snapshot in 
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 2           time of workload over a two-week period 

 3           for active duty, six weeks for 

 4           reservists, in one year, in 2007.  That 

 5           was good.  I think they did great work. 

 6                       We ought to be able to do that 

 7           all the time.  We ought to have a system 

 8           that allows us to have near real-time 

 9           understanding of the work that's being 

10           done in our community, and that's what we 

11           don't remotely have at this point. 



12                       I want to talk from a Navy 

13           standpoint about the way we are organized, 

14           because there are some important 

15           substantive points to that. 

16                       Our current Navy caseload -- 

17           and, again, General Ary will talk about 

18           the Marine Corps mirror image of this. 

19                       The subject of case 

20           complexity, which was an issue of concern 

21           for the Congress, some quality initiatives 

22           that we put in place to try to make sure 

23           the quality of our practice served that 

24           goal that I talked about at the outset of 

25           a first-rate military justice system, and 
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 2           some structural initiatives, 

 3           organizational things that we have on the 

 4           horizon. 

 5                       Please. 

 6                       I'd like to direct your 

 7           attention to one part of this somewhat 

 8           busy slide which I don't have a laser 

 9           pointer, but if you're on the left-hand 

10           side of it and you see JAG [neutrality]; 

11           Commander, Naval Legal Service Command and 

12           Deputy JAG [neutrality]; and 

13           Vice Commander, Naval Legal Service 

14           Command [neutrality] -- three leaders in 

15           the military justice system who are all, 

16           the way we're organized right now, 

17           required to be neutral; either required to 

18           be neutral or we've self-imposed 

19           neutrality on ourselves. 

20                       What that means is that we 

21           have two primary offices that do execution 

22           of military justice: Regional Legal 

23           Service offices, and they do prosecution 

24           and Government counsel advice at the 

25           region and installation level, largely to 
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 2           the Navy shore establishment, as well as 

 3           to small units who -- who need advice and 

 4           don't have their own lawyers. 

 5                       On the other side, we have the 

 6           Naval Legal Service Offices that do 

 7           defense work and personal representation 

 8           and legal assistance. 

 9                       We're different from the other 

10           Services.  The other Services all have 

11           defense commands; we do not.  And that -- 

12           we'll talk about that in a minute. 



13                       We have a Trial Counsel 

14           Assistance Program and a Defense Counsel 

15           Assistance Program that work for the -- 

16           the AJAG for military justice and are 

17           available on a reachback basis to those 

18           young counsel out there who are doing 

19           their jobs. 

20                       But the key thing that I want 

21           you to just hold in your mind for a few 

22           minutes is the -- the -- especially the 

23           place of the -- the Vice Commander of the 

24           Naval Legal Service Command and the 

25           neutrality involved there. 
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 2                       Next slide, please. 

 3                       This is a brief look at the 

 4           Region Legal Service Offices that do 

 5           prosecution and command advice at the 

 6           region and installation level. 

 7                       Next slide. 

 8                       These are the Naval Legal 

 9           Service offices, which are in Europe and 

10           D.C. and around the country, as well as 

11           Japan. 

12                       And note the number of -- it 

13           won't be necessarily immediately obvious 

14           to you, but there are many small offices 

15           there (indicating) in places like Earle, 

16           New Jersey; Newport, Rhode Island; 

17           Annapolis, Maryland; Memphis; Charleston; 

18           Kings Bay; Gulfport, Mississippi; 

19           Corpus Christi, Texas; Port Hueneme, 

20           California; Lemoore, California; Sasebo, 

21           Japan, et cetera; where we have defense 

22           counsel today that sit, and they do -- 

23           they don't do many cases in these 

24           locations. 

25                       Next, please. 
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 2                       These go to the -- the 

 3           court-martial numbers.  And you can see 

 4           from 2003 on the left to 2009, which is 

 5           our most current and complete data, and 

 6           all the numbers are headed one direction, 

 7           some more sharply than others, but they're 

 8           all headed south. 

 9                       REAR ADMIRAL MCPHERSON: 

10           Admiral, I know there was a lot of 

11           conjecture in the CNA study and elsewhere 

12           about the reasons for that. 

13                       And my question is, has there 



14           been any thought given to actually finding 

15           out the reasons so that your relief or 

16           your release relief can use those as 

17           leading indicators for when the trend may 

18           start going a different direction and you 

19           need to shift the personnel? 

20                       VICE ADMIRAL HOUCK:  It's 

21           certainly something that we could -- we 

22           could do.  It would be something that we 

23           could take on to look at. 

24                       We don't have any plan on the 

25           table right now to try to do a systemic 
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 2           analysis of that.  It's certainly 

 3           something that you could do. 

 4                       REAR ADMIRAL MCPHERSON:  It's 

 5           certainly a curiosity.  And the Navy is 

 6           the only one out of all the Services that 

 7           has experienced that precipitous drop in 

 8           court-martial work, and it does leave you 

 9           with a quandary of, gee, I wonder why 

10           that is. 

11                       VICE ADMIRAL HOUCK:  I 

12           believe it's like many things, there is 

13           no -- not a single answer for it.  I 

14           think the quality of the people in the 

15           Navy must have something to do with it. 

16                       I think the OPTEMPO must have 

17           something to do with it.  I think the fact 

18           that NCIS has moved from a criminal 

19           detective agency to a counterterrorism 

20           force protection agency.  It's not to say 

21           that NCIS doesn't investigate crimes; they 

22           do, of course.  But for very good reasons, 

23           their priorities have shifted over the 

24           past nine years. 

25                       I think that many commanders 
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 2           have found -- and this is the really 

 3           interesting phenomenon, is that -- that 

 4           the general court-martial, the felony 

 5           caseload, has declined proportionally the 

 6           least of anything.  So I think what you 

 7           find is people realizing that there are 

 8           other ways to handle the less serious 

 9           crimes. 

10                       It's not rocket science.  They 

11           have -- they're finding other ways to 

12           dispose of cases without doing the -- the 

13           spin-up of a court-martial.  That is 

14           conjecture on our part. 



15                       I think it's pretty 

16           well-informed conjecture that all those 

17           things have combined to create this trend. 

18           As to why or why not it isn't the case in 

19           the other Services, I can't speak to it 

20           right now. 

21                       MR. MOLZAHN:  Admiral, how 

22           long back can you trace this decline?  Is 

23           it 2000 or is it even further back than 

24           that when the cases started to decline? 

25                       VICE ADMIRAL HOUCK:  We -- we 
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 2           checked -- the precipitous decline starts 

 3           in 2003.  There have been, I think -- 

 4           there's some general decline roughly 

 5           correlating the Navy end-strength before 

 6           that.  But the bottom begins to fall out 

 7           in 2003. 

 8                       And it's not -- originally, we 

 9           asked ourselves, well, is this a function 

10           of declining end-strength in the Navy?  Is 

11           it -- is there a correlation? 

12                       It is -- you can see that, for 

13           example, we did 27.6 special 

14           courts-martial in 2003 for every 10,000 

15           people; for every 10,000 people today, we 

16           do 6.2.  So that shows that it's not 

17           proportional.  It's a less dramatic 

18           decline on the general court-martial 

19           front. 

20                       But the numbers are -- are 

21           there and pretty well speak for 

22           themselves. 

23                       We have, Ms. Miller, at least 

24           at the time we prepared this chart, which 

25           is within a month or so, about 650 cases 
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 2           knocking before the Court. 

 3                       CHAIRMAIN DELL'ORTO:  Is 

 4           there -- I assume the Navy has been 

 5           retaining folks rather well and 

 6           recruiting rather well. 

 7                       Have you heard any commanders 

 8           expressing of you that, whereas before, 

 9           one or two incidents -- instances of 

10           nonjudicial punishment may have 

11           precipitated an aberrant separation board, 

12           they're retraining people longer and 

13           giving them another two or three bites of 

14           the apple before they separate somebody 

15           because they feel pressure to keep people 



16           on board, so to speak? 

17                       VICE ADMIRAL HOUCK:  I have 

18           no data.  You hear anecdotes that, 

19           because of, for example, OPTEMPO, that if 

20           you're going to discharge somebody and 

21           get rid of them, then you're going to 

22           have to wait for the replacement. 

23                       The system is not agile enough 

24           to replace somebody right away.  So 

25           depending on the kind of offense that 
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 2           we're talking about, it sometimes is 

 3           easier anecdotally for people to -- to 

 4           say, don't do that again, punishment, but 

 5           we're keeping you on board because we've 

 6           got real work to do here. 

 7                       You hear that.  I can't 

 8           quantify it in any way. 

 9                       REAR ADMIRAL MCPHERSON:  We're 

10           at the tail end of 2010. 

11                       Do you have any sense of what 

12           those statistics are going to show? 

13           Continue decline? bottom out? anything 

14           like that? 

15                       VICE ADMIRAL HOUCK:  Yes. 

16           Definitely yes.  As to what the exact 

17           numbers are, I don't know at this point. 

18                       REAR ADMIRAL MCPHERSON: 

19           Okay. 

20                       VICE ADMIRAL HOUCK:  The 

21           question has been asked about the 

22           increasing complexity of cases, and it is 

23           a complex topic in and of itself. 

24                       A couple of points, and I'm 

25           sure General Ary will speak to this as 
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 2           well. 

 3                       As the overall caseload has 

 4           declined, and this is what I referred to 

 5           earlier, the number of complex cases has 

 6           stayed relatively constant. 

 7                       By way of example:  Blue suit 

 8           Navy only in 2006 -- I should define a 

 9           complex case.  We have -- without any 

10           definition, we've made up our own. 

11                       Those would be child 

12           pornography cases -- it would be computer 

13           crime cases, but that's largely child 

14           pornography; sexual assault; sodomy; 

15           murder; all cases that involve, for 

16           example, forensics, the dependence on 



17           forensics. 

18                       We have measured -- in 2006, 

19           we have 158 cases like that. 

20                       In 2010 -- I'm sorry, general 

21           courts-martial.  We had 158 general 

22           courts-martial; in 2010, 102 general 

23           courts-martial to date. 

24                       The number of complex cases 

25           within those numbers were 77 in 2006 and 
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 2           80 in 2010, which is to say that while the 

 3           number of general courts-martial came 

 4           down, the number of complex cases, as 

 5           we've defined them, stayed steady, in 

 6           fact, picked up slightly. 

 7                       And I think it goes to the 

 8           phenomenon that we're getting more and 

 9           more to the point where the -- and I use 

10           this term very advisably, and I hope you 

11           understand the spirit in which I use it -- 

12           the easy cases, not less important 

13           cases -- but the easier cases are getting 

14           boiled away to the point where we are -- 

15           we continue to approach the point where 

16           the -- the larger and larger percentage of 

17           the caseload are these complex cases, as 

18           we've defined them. 

19                       And I think on some level it 

20           makes sense.  You can't do those cases at 

21           mass.  You can't do those 

22           administratively.  They require the rigor 

23           and the formality and the potential 

24           consequences involve the gravity of a 

25           court-martial, and a felony level 
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 2           court-martial. 

 3                       So that makes it -- it's kind 

 4           of a synergistic difficulty that comes 

 5           from that, because when the older members 

 6           here in the room are practicing, and we 

 7           were doing our court-martial caseload, we 

 8           had a lot of cases.  We got to cut our 

 9           teeth on an easier set of cases before we 

10           ever walked into the jaws of one of these 

11           tough cases. 

12                       The easier cases are not there 

13           anymore to the degree that they were.  So 

14           we're finding counsel for the first 

15           time -- and we don't throw them in 

16           unsupervised, but those unsupervised or 

17           less supervised opportunities that used to 



18           exist to get on your feet yourself are -- 

19           aren't there to the same degree that they 

20           used to. 

21                       So that's -- that's one of the 

22           challenges that we're facing going 

23           forward, is how to make sure we have 

24           counsel that are well trained to do these 

25           kind of cases. 
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 2                       CHAIRMAIN DELL'ORTO:  Are you 

 3           also finding that you're into a 

 4           generational problem in that with the 

 5           declining caseload, it's not only the 

 6           counsel who are on board now as trial and 

 7           defense counsel, but their supervisors, 

 8           who cut their teeth on a lower caseload 

 9           than their predecessor, so not only do 

10           you have relatively inexperienced 

11           counsel, but you have relatively 

12           inexperienced supervisors in management 

13           for those counsel, who themselves have 

14           not tried significant numbers of cases or 

15           significant numbers of complex cases, or 

16           easy cases? 

17                       I mean, I've always maintained 

18           the Article 15 turndown was a great -- a 

19           great experience for both the defense 

20           counsel and the trial counsel, and if 

21           you're not getting many of those, you 

22           know, you're not able to cut your teeth 

23           on -- on that level of case to prepare you 

24           for the more significant cases. 

25                       VICE ADMIRAL HOUCK:  I would 
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 2           agree with that because even with the 

 3           decline that starts in 2003, by the time 

 4           you get to the mid-part of the decade, 

 5           those folks now are -- have moved along 

 6           into supervisory positions. 

 7                       We do have a number of quality 

 8           litigators.  I would describe it as a 

 9           small core of quality litigators.  We've 

10           got some people within the Navy JAG Corps 

11           that I would feel confident putting on -- 

12           on any of the cases that we are likely to 

13           see in a military practice, including a 

14           capital murder case, but it's a small 

15           group. 

16                       I think that it's -- it's 

17           possible to talk in more detail about why 

18           we consider these cases complex.  We can 



19           do that if you want.  I think it's 

20           reasonably obvious, and I'll move along. 

21                       We need to have a good 

22           practice and -- and we are very focused on 

23           doing that. 

24                       And we've done a number of 

25           things. 
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 2                       I just want to talk through 

 3           these very quickly.  We can go into as 

 4           much detail as you want on any of them. 

 5                       First on our list within the 

 6           blue suit Navy is the creation of a 

 7           Military Justice Litigation Career Track. 

 8           This is a military justice specialty track 

 9           that was stood up -- in fact, it was stood 

10           up -- we began to do it on 

11           Admiral McPherson's watch. 

12                       The point -- this has been 

13           discussed in the Navy JAG Corps for at 

14           least 25 years, and the notion that, boy, 

15           wouldn't it be smart to have people that 

16           want to litigate and who are good at it 

17           continue to do it through the years and 

18           not have that be disadvantageous to them 

19           from a career standpoint? 

20                       What a good idea.  Well, we 

21           never did it. 

22                       We're doing it now, and it's 

23           working.  And we've -- we're slowly 

24           populating -- we've designated billets as 

25           Military Justice Career Track billets. 
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 2                       We have a selection board that 

 3           picks the people to be in this specialty, 

 4           and it is a selection board that we sit 

 5           on, we chair as flags to sit on it. 

 6                       And the point of it is to keep 

 7           people -- particularly with a declining 

 8           caseload, is to keep people who have 

 9           gotten some experience, to keep them 

10           building experience and to put them in key 

11           leadership places so we can do these cases 

12           the right way. 

13                       That's a very summary 

14           description of this.  And we can talk 

15           about it more if you want, but it is key, 

16           it's fundamental to where we're going in 

17           our military justice practice. 

18                       We have reorganized our 

19           reserve community.  We have a military 



20           justice pillar, which is one of three 

21           reserve pillars where we are taking people 

22           who do this business for a living on the 

23           outside and saying to them, this is what 

24           you are going to do as a Navy Judge 

25           Advocate.  No longer are you going to be a 
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 2           generalist, that even though you're a 

 3           U.S. Attorney on the outside, Assistant 

 4           U.S. Attorney, a State's Attorney, that 

 5           you are going to be an SJA and you're 

 6           going to do legal assistance, and then 

 7           you're going to do some international law 

 8           so you're well rounded. 

 9                       We're not doing that anymore. 

10           That's no longer our model. 

11                       If you are a State's Attorney 

12           on the outside, you're going to practice 

13           military justice for us the length of your 

14           reserve career, and then it's up to us to 

15           make sure that people have the opportunity 

16           to get promoted and not get treated as 

17           one-trick ponies.  And we feel we have a 

18           way to do that. 

19                       Nobody sits as a judge unless 

20           they have been screened by a judicial 

21           screening board consisting of sitting 

22           judges and approved by the flag leadership 

23           of our respective communities.  That's 

24           Navy and Marine Corps, the judicial 

25           screening board. 
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 2                       We have trial advocacy 

 3           postgraduate education.  We have improved 

 4           the course offerings at the Naval Justice 

 5           School.  You do not sit as a judge in a 

 6           Navy-Marine Corps case unless you have 

 7           been through the Army Judge Advocates 

 8           Judges School. 

 9                       We do not waive it.  You don't 

10           sit as a judge unless you've been through 

11           the judge's course, period, out. 

12                       We have hired a civilian 

13           training coordinator on -- in the OJAG 

14           headquarters.  She was a career 

15           prosecutor.  Her name was Laura Rogers. 

16           She held an SES position in a previous 

17           administration working on child abuse 

18           issues for the Justice Department.  She's 

19           now in charge of our training for military 

20           justice training. 



21                       We have stepped up our line 

22           officer training.  Within the next few 

23           weeks, we will hold the first regional 

24           commanders' refresher training course, 

25           which will be a day-long course.  As 
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 2           you'll recall, we have, on the blue suit 

 3           side, necked down our general 

 4           court-martial convening authority to the 

 5           region commanders. 

 6                       So as a practical matter, not 

 7           exclusively, but at the 90 percent, 

 8           95 percent level, any general 

 9           court-martial on the blue suit Navy is 

10           convened by one of the one- or two-star 

11           Navy region commanders. 

12                       We are doing military justice 

13           refresher training for all of those, as 

14           well as any new region commander that 

15           comes in.  This is with the full 

16           cooperation of the Three-Star Commander 

17           Navy Installations Command. 

18                       And we're also developing -- 

19           and this is a work in progress, trying to 

20           develop a set of metrics to judge the 

21           quality and the performance of our 

22           counsel. 

23                       This is a work in progress. 

24           We've gotten some money from OSD from -- 

25           to do this, and I hope to be able to show 
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 2           results on this within the next year or 

 3           so. 

 4                       Some way that we can get our 

 5           hands around the subjective qualities, are 

 6           these people doing their jobs.  We have 

 7           some folks from the Justice Department 

 8           that we're working with on this.  A lot of 

 9           words.  It's all designed to make sure 

10           that we're delivering a first-class 

11           product. 

12                       We have some challenges.  I'm 

13           going to speak to how we're addressing 

14           those. 

15                       We already spoke to the 

16           caseload, and it's -- the caseload is too 

17           small for the number of people that we 

18           have chasing the cases. 

19                       I also feel that our 

20           prosecution and defense -- and this 

21           harkens back to that neutrality slide that 



22           I showed you -- that they need separate 

23           chains of command as well as more senior 

24           level oversight.  Our response to those 

25           challenges comes in three phases. 
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 2                       We've created -- this is based 

 3           on the input of many of our trial defense 

 4           counsel, a separate, distinct Defense 

 5           Counsel Assistance Program.  It is led by 

 6           one of our experienced O6s, a military 

 7           justice track practitioner, as well as one 

 8           of our very experienced lieutenants, and 

 9           we think both of those pay grades are 

10           important in this office. 

11                       Secondly, on 1 October of this 

12           year, we are going to give the Region 

13           Legal Service Offices and the Navy Legal 

14           Services Offices independent chains of 

15           command to the Commander of the Naval 

16           Legal Service Command. 

17                       I've got a slide coming up to 

18           show you that graphically and explain why 

19           it's important to us. 

20                       Under consideration for the 

21           1st of October 2012 is to implement a 

22           full-blown Trial Defense Command. 

23                       This isn't a novel concept. 

24           All the other Services have this, and I 

25           believe -- it's my belief that we need to 
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 2           go there.  To do it successfully and to 

 3           do it in the right way, it's going to 

 4           take us some time to implement it 

 5           correctly, and I'll talk about that in 

 6           just a second. 

 7                       Next slide, please. 

 8                       The yellow boxes show 

 9           continued neutrality for the JAG and the 

10           Deputy JAG, and there are good reasons 

11           for that. 

12                       But our prosecutors and our 

13           defense attorneys need a senior officer 

14           who has staff assistance from military 

15           justice experts who can give them the 

16           kind of oversight they need to do these 

17           cases in a successful way. 

18                       So, under our old slide, the 

19           06 commanding officer of a Region Legal 

20           Service Office effectively had no boss in 

21           terms of how they were going to conduct a 

22           case.  That would be one of the few 



23           commands in the Navy that I'd be aware of 

24           where you had no boss, where you had 

25           nobody in your immediate chain of command 
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 2           who could give you counsel, perspective, 

 3           advice and, when necessary, guidance on 

 4           what you need to do in a case. 

 5                       U.S. Attorneys do that to 

 6           Assistant U.S. Attorneys, I believe the 

 7           Justice Department, in those rare 

 8           instances where they feel they need to, 

 9           can do that in a prosecution.  But, 

10           heretofore, we've had independent 06s 

11           out there with no ability to get this 

12           kind of assistance or, when necessary, 

13           guidance. 

14                       We're going to change that 

15           and have a new Deputy Commander for 

16           Region Legal Service Office Affairs. 

17                       We will have a Deputy 

18           Commander for Naval Legal Service offices 

19           Affairs.  That person will not interfere 

20           in the conduct of defense cases or 

21           interfere with attorney-client 

22           relationships, but they will manage the 

23           legal assistance practice in a more 

24           directive way and also serve as a 

25           resource advocate in Headquarters for the 
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 2           legal assistance and defense practices. 

 3                       That, in summary form, is 

 4           where we're going, and we feel that is an 

 5           important step for us to make right now. 

 6                       Next slide. 

 7                       REAR ADMIRAL MCPHERSON:  Let 

 8           me state the obvious. 

 9                       Then your AJAG for operations 

10           and management, your 06 will be stripped, 

11           he or she will no longer be the 

12           Vice Commander? 

13                       VICE ADMIRAL HOUCK:  That 

14           person will be dual hatted. 

15                       REAR ADMIRAL MCPHERSON:  He'll 

16            still be the Vice Commander? 

17                       VICE ADMIRAL HOUCK:  It won't 

18           be the Vice Commander; there won't be a 

19           Vice Commander.  There will be no 

20           Vice Commander.  There will be a 

21           Deputy Commander for RLSOs and an 

22           Assistant JAG for Operations and 

23           Management. 



24                       For now, at least, and in the 

25           foreseeable future, the same person will 
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 2           fill those jobs, but their 

 3           responsibilities will be very different. 

 4                       The AJAG for Operations and 

 5           Management will be responsible for 

 6           resourcing issues in the entire JAG Corps, 

 7           as they are now. 

 8                       In the Deputy Commander hat, 

 9           with the assistance of the Trial Counsel 

10           Assistance Program, and the first person 

11           who will fill that job is -- is 

12           Commander Robert Crow, who is one of our 

13           outstanding midcareer litigators in the 

14           JAG Corps. 

15                       In the Deputy Commander role, 

16           they will have the ability and charter to 

17           assist and exercise oversight over the 

18           Region Legal Service Office prosecutions. 

19                       That won't interfere at all in 

20           independent SJA advice.  Those lines will 

21           be clear. 

22                       But if, for example, the Trial 

23           Counsel Assistance Program, looking at a 

24           complex sexual assault case and discussing 

25           that with the trial attorney says, It 
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 2           seems to us that you might want to handle 

 3           this expert witness this way, and a young 

 4           lieutenant says, Well, I don't think I 

 5           need to do that, we're now in a position 

 6           to have a more robust dialogue about 

 7           whether that witness would be called or 

 8           not. 

 9                       That's an example of it.  And 

10           we can talk about other examples, but that 

11           is overall the point of doing that. 

12                       MR. MOLZAHN:  I'm a little 

13           confused about the double hatting, and I 

14           understand it's going to be in AJAG 

15           operations and management.  But is that 

16           person also going to be double hatted in 

17           one of the other positions or both of the 

18           other positions or -- 

19                       VICE ADMIRAL HOUCK:  On 

20           October 1st, the Deputy Commander of the 

21           Region Legal Service Offices will be 

22           Captain Mark Lawton, and Captain Lawton 

23           also serves and will continue to serve as 

24           the Assistant JAG for operations and 



25           management. 
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 2                       MR. MOLZAHN:  Okay.  Okay. 

 3                       VICE ADMIRAL HOUCK:  Today, 

 4           he serves as the Assistant JAG for 

 5           Operations as well as the neutral Vice 

 6           Commander of the Naval Legal Service 

 7           Command. 

 8                       So the change that takes place 

 9           is he's no longer going to be neutral in 

10           his role as the Deputy Commander for the 

11           Regional Legal Services Office.  His new 

12           counterpart will be a post-Naval Legal 

13           Service Office command captain named 

14           Karen Fisher-Anderson. 

15                       And Captain Fisher-Anderson's 

16           job will be to perform the counterpart 

17           role that he does on the RLSO side.  Her 

18           side will be to do that on the NLSO side. 

19                       MR. MOLZAHN:  She will also 

20           not be neutral? 

21                       VICE ADMIRAL HOUCK:  She will 

22           not be neutral, no.  She will be an 

23           advocate for the defense; she will be an 

24           advocate for legal assistance programs; 

25           and she will be assisted by the Defense 
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 2           Counsel Assistance Program. 

 3                       So both sides will have an 06 

 4           advocate at the top, as well as the 

 5           opportunity to get guidance and oversight 

 6           from that position. 

 7                       The Commander, Naval Legal 

 8           Service Command is going to chair a 

 9           quarterly resource board, because anybody 

10           looking carefully at this slide would say, 

11           wait a minute, this means the guy who 

12           allocates resources is also in charge of 

13           the RLSOs.  That doesn't seem fair. 

14                       The person in charge of 

15           resources for these commands is not the 

16           AJAG for operations.  The person that's in 

17           charge of resources is the Commander, 

18           Naval Legal Service Command. 

19                       And so the Deputy Commander of 

20           NLSOs, the Deputy Commander of RLSOs and 

21           the Commander of Naval Legal Service 

22           Command will be in a position to have good 

23           discussions about that and to make sure 

24           everybody is resourced the way they need 

25           to be resourced. 
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 2                       REAR ADMIRAL MCPHERSON:  The 

 3           question that excites the ABA, of course, 

 4           is, will the reporting senior 

 5           relationships remain the same as they are 

 6           now or will those change as well? 

 7                       VICE ADMIRAL HOUCK:  Yes. 

 8                       So Admiral DeRenzi will write 

 9           fitness reports on the Region Legal 

10           Service Office commanding officers as well 

11           as the Naval Legal Service Office 

12           commanding officers, just as she does 

13           today. 

14                       Our potential end state 

15           October 2012 is that the NLSOs will become 

16           defense commands, doing defense and 

17           personal representation only. 

18                       The RLSOs will retain their 

19           current missions.  The RLSOs will remain 

20           sort of teaching hospitals for our new 

21           judge advocates who come in, and they will 

22           all pass through that accession portal, if 

23           you will. 

24                       But the -- the Defense Command 

25           piece will be much smaller and will be 
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 2           populated with second tour only people, 

 3           and their counterparts on the Government 

 4           side will also be of comparable 

 5           experience; it's just that the RLSO will 

 6           have a mission beyond that as well. 

 7                       So we will end up with a 

 8           smaller, leaner, tighter Defense Command 

 9           doing Defense Command only.  The RLSOs 

10           will do the missions that they do now as 

11           well as legal assistance and training for 

12           all judge advocates who come into the 

13           system. 

14                       That's under consideration. 

15           We have a lot of work to do to flesh that 

16           out and get it right, but that's where 

17           we're headed. 

18                       Next, please. 

19                       MS. MILLER:  Admiral Houck, I 

20           have just a basic question.  Do the other 

21           Services do -- do the same thing of 

22           bringing in all their JAGs through sort 

23           of the prosecutorial side of the house 

24           and military justice side of the house? 

25                       VICE ADMIRAL HOUCK:  I would 
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 2           have to get back to you with a better 

 3           answer on that. 

 4                       General Ary may know and be 

 5           able to speak to it.  We can huddle at the 

 6           break and talk about it. 

 7                       I don't know if they bring all 

 8           their new people -- I'll rephrase it. 

 9                       I don't know if any of their 

10           new people go into their Defense Commands 

11           or not.  I think that's really the 

12           question. 

13                       We may find, as we get into 

14           trying to implement this, that the model 

15           of having no new people go into the 

16           Defense Command doesn't work, that we 

17           can't sustain it from just simply a 

18           numbers standpoint. 

19                       That's not what -- that's not 

20           where we want to go, though.  We want to 

21           give everybody the same experience coming 

22           in, such that they have an opportunity 

23           to -- to give advice to the Government, 

24           that they have advice to prosecute cases, 

25           that they have an opportunity to give 
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 2           legal assistance to Sailors and their 

 3           families. 

 4                       The disadvantage of having 

 5           people come in on the defense side is they 

 6           only get that perspective. 

 7                       And then our ability to shift 

 8           them to the Government side, we begin to 

 9           lose a little bit of control of that once 

10           they're done with the first tour.  And I 

11           would begin to get into more detail than 

12           may be appropriate for this setting at 

13           this point, but there are no question that 

14           we have some details of implementation to 

15           work out in heading in that direction. 

16                       But we'll try to find out what 

17           the other Services do so I can talk about 

18           it. 

19                       Our second big practice 

20           area -- and I believe you've got a break 

21           scheduled at 10:00, and this is a 

22           discussion that we might be able to have 

23           roughly in the time that's left before 

24           that break -- will be to talk about the 

25           business of Sailor and family support. 
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 2                       And we break that into 

 3           essentially three areas: the claims and 

 4           disaster response, which is largely for us 

 5           anymore a civilian evolution, but an 

 6           important one, as we just found out in 

 7           Millington, or as we would find out if we 

 8           get hit again during hurricane season; 

 9           secondly is the disability evaluation 

10           system; and thirdly, is our traditional 

11           legal assistance practice. 

12                       And I think an important point 

13           here is that the reductions in our Navy 

14           end-strength and force structure have not 

15           translated into a reduction in the demand 

16           for these services. 

17                       And it's a little bit 

18           counterintuitive.  You would think that 

19           these are kind of directly linked to the 

20           people that you have and the number of 

21           people that you have.  And, frankly, I was 

22           surprised by the -- the metrics and the 

23           data that we have. 

24                       We have not found that to be 

25           the case.  And it was interesting when I 
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 2           talked to the CNO about this presentation, 

 3           and I talked both independently to the 

 4           Secretary of the Navy about this 

 5           presentation, I was fascinated by the fact 

 6           that they both were nodding aggressively 

 7           north and south at the proposition that 

 8           this demand signal would not be going down 

 9           in the current climate. 

10                       Next. 

11                       That's a picture of 

12           Millington, our base at Millington in May. 

13                       I think it caught everybody by 

14           surprise.  And we were able, within 

15           24 hours, to have our claims unit on scene 

16           down there and paid over 6- -- close to 

17           $700,000 in claims for people that had 

18           their property damaged in Millington. 

19                       But I think structurally the 

20           key point here is, in 2005, we had 29 

21           different offices doing claims work around 

22           the Navy.  Today it's done in two offices. 

23                       The 30 military people that 

24           were doing claims work are no longer doing 

25           it, and we've consolidated that into 24 
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 2           civilian employees, and I think it's been 



 3           a real success story for us. 

 4                       The Air Force has picked up on 

 5           our model and are doing claims the same 

 6           way within the Air Force. 

 7                       Next, please. 

 8                       The Disability Evaluation 

 9           System 101 begins when an injured Sailor 

10           or Marine goes before a Medical Evaluation 

11           Board and there's an informal evaluation 

12           of their medical condition, if their 

13           injuries are Service-disqualifying or to 

14           what extent their disability is or to what 

15           extent their disability is 

16           Service-connected or combat-related. 

17                       These are important choices 

18           for service members, and within the past 

19           couple of years, with Congress and OSD, 

20           have taken a focus on this, no doubt 

21           driven by the wounded warrior situation. 

22                       As you move across the right, 

23           we move into an area where OSD has 

24           mandated attorney support for 

25           service members such that when the 
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 2           Informal Physical Evaluation Board, the 

 3           IPEB, is making its decision, or when that 

 4           recommendation of the IPEB goes to the 

 5           Formal Physical Evaluation Board and they 

 6           make a formal determination or when 

 7           there's an appeal by the service member 

 8           from that determination, that now requires 

 9           mandatory attorney support. 

10                       Two years ago, we responded to 

11           this demand signal by bringing onboard at 

12           the Departmental level -- and the JAG is 

13           responsible for this throughout the 

14           Department -- nine Navy selected -- 

15           12 selected reservists, nine of which we 

16           allocated to the Navy, three of which we 

17           allocated to the Marines. 

18                       The Marines have also done 

19           some more on their own at the Service 

20           level to work in their wounded warrior 

21           centers. 

22                       And, of course, when you're 

23           talking exclusively in terms of wounded 

24           warrior, this is more -- not exclusively, 

25           but much more a Marine Corps problem than 
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 2           it is a blue suit Navy problem, as you 

 3           would expect. 



 4                       We have now programmed for 

 5           12 civilian attorneys, beginning in 2012, 

 6           which we will allocate those civilian 

 7           attorneys, five to the Navy, five to the 

 8           Marine Corps, and two to work at 

 9           Naval Legal Service Office North Central 

10           in Washington, D.C., where, heretofore, 

11           Navy Uniformed Judge Advocates do all the 

12           formal PEB work for the Navy. 

13                       I think that the -- the really 

14           interesting part of this slide, and a bill 

15           that may yet to be paid, is that both the 

16           Army and the Marine Corps provide attorney 

17           support at the discretionary phase of the 

18           process.  And I think they're doing that 

19           out of concern for the well-being of their 

20           Soldiers and Marines. 

21                       So far, the blue suit Navy, we 

22           are not doing that, and I do not believe 

23           that the Air Force does it at the 

24           discretionary phase. 

25                       The interesting thing is that 
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 2           OSD -- I'm sorry, Congress has said 

 3           that -- that we are required to do this 

 4           the same way. 

 5                       So there's a potential for 

 6           there to be an additional bill to pay on 

 7           the blue suit side to man-up to -- to 

 8           perform discretionary attorney support at 

 9           that left-hand phase of the PEB process. 

10                       So it hasn't come yet, it may 

11           be coming, but that is an overview of the 

12           PEB demand signal at this point. 

13                       IPEB at this point is done by 

14           Navy-selected Reservists.  It will 

15           translate into civilians, because we think 

16           that's a really specialized practice area, 

17           with some civilian support at the formal 

18           PEB, which takes place in the 

19           Washington Navy Yard by the Uniformed Navy 

20           Judge Advocates. 

21                       CHAIRMAIN DELL'ORTO: 

22           Admiral Houck, is there any reason why 

23           civilians can't do the formal PEBs? 

24                       VICE ADMIRAL HOUCK:  No, sir. 

25           In fact, that will begin to happen with 
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 2           these new civilian attorneys that we 

 3           programmed.  Two of the 12 will go to the 

 4           Navy Yard and participate in that -- that 



 5           PEB process. 

 6                       And I expect that we will get 

 7           all the benefits that we get from a 

 8           civilian practice in terms of dedicated 

 9           continuity, corporate memory, a technical 

10           practice that's a very focused practice 

11           area.  And we'll probably -- I expect 

12           we're going to get big dividends from 

13           having civilians involved in that 

14           practice. 

15                       Finally, legal assistance.  By 

16           statute, it's subject to the availability 

17           of staff resources.  The Secretary 

18           concerned provides legal assistance, and 

19           the JAG is responsible for the 

20           establishment and supervision of legal 

21           assistance programs. 

22                       The current blue suit Navy 

23           program, we have 36 offices at fleet 

24           concentration areas.  Those are the 

25           eligible client population. 
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 2                       I think that it's -- as I said 

 3           earlier, General Ary will talk about legal 

 4           assistance from a Marine Corps standpoint, 

 5           and we can talk about a similar gap, if 

 6           you will, a dotted line that we talked 

 7           about in military justice exists in the 

 8           supervision of legal assistance services. 

 9                       I think, again, the gap is 

10           easily fillable.  And I think the 

11           Marine Corps is in the very best position 

12           to implement legal assistance within the 

13           green side and within the Marine Corps 

14           service. 

15                       From a Navy standpoint, I 

16           would attribute the rise and demand for 

17           our services to several things.  First of 

18           all, the Sailors that are participating, 

19           that are wounded, ill and injured, and 

20           some of those that are seriously injured, 

21           we are finding that there are -- there's a 

22           demand signal coming from that population 

23           in terms of guardianship issues, in terms 

24           of the complexity of getting the benefits, 

25           the determination and working through the 
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 2           bureaucracy to get the benefits that they 

 3           are entitled to get from -- from the 

 4           system, from VA and from other sources. 

 5                       There are traditional legal 



 6           assistance services that these 

 7           service members require in terms of 

 8           testamentary documents and living wills 

 9           and powers of attorney and the like which 

10           sort of transcend and go beyond what we're 

11           normally used to. 

12                       The Navy Safe Harbor Program, 

13           which is a special program to provide 

14           nonmedical advocacy for wounded, ill and 

15           injured has grown -- has almost doubled in 

16           size over the past two years. 

17                       So, you know, legal is not all 

18           of the Safe Harbor Program, but legal is a 

19           part of the Safe Harbor Program. 

20                       Even for those who are not 

21           wounded, ill and injured, you think -- 

22           are -- from -- over the past couple of 

23           years, our Serviceman Civil Relief Act 

24           claims have almost -- have doubled.  It 

25           makes sense.  Service members are gone, and 
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 2           bad things happen to their legal affairs 

 3           while they're gone from people who take 

 4           advantage of them. 

 5                       Domestic relations cases, 

 6           child custody cases, these are all 

 7           aggravated by deployment schedules. 

 8                       So, you know, when you start 

 9           to break it down and you think about it, 

10           even though we have somewhat fewer people 

11           in the blue suit Navy side, I think this 

12           is why, intuitively, the CNO and the 

13           Secretary kind of responded so 

14           aggressively to the notion that those 

15           demands were going up, because I think 

16           they've seen it and they have a sense of 

17           it. 

18                       Next, please. 

19                       This is just, I think, a 

20           really helpful overview of the way that 

21           the distribution of our legal assistance 

22           practice, and it goes from left to right, 

23           from basic to complex, and you can see 

24           that about 70 percent of it fills up the 

25           first two categories, and about 5 percent 
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 2           of it fills up the latter two categories. 

 3                       What does that mean? 

 4                       It means a couple of things to 

 5           me. 

 6                       We don't really know what the 



 7           untapped demand signal is at the high end 

 8           of this spectrum, because we don't 

 9           advertise it. 

10                       We don't make a point of 

11           telling people that there are ways for us 

12           to represent you in Court, because the way 

13           we are currently constructed, we simply 

14           don't have the capacity to meet that kind 

15           of need. 

16                       Likewise, at the other end of 

17           the spectrum, I think we need to do more 

18           than we've done to explore technology as a 

19           tool, as well as the civilianization of 

20           certain parts of that practice. 

21                       If, you know, when you read 

22           the CNA study, the first CNA study that 

23           talks about personnel and our manning and 

24           such, it comes through from the flag 

25           officer interviews.  They -- they get at 
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 2           this in a really intuitive way, that when 

 3           you ask them where uniformed judge 

 4           advocates need to be, they are very 

 5           enthusiastic about Uniformed Judge 

 6           Advocates doing operations and doing 

 7           military justice. 

 8                       Frequently, though, the theme 

 9           comes up, sometimes in a layman's way they 

10           describe it, but they do wonder about why 

11           Sailors have to get legal assistance, as 

12           we understand legal assistance, from 

13           uniformed people.  And I think it's a very 

14           good question.  I think there's a role for 

15           more civilian practice in our legal 

16           assistance practice. 

17                       We wouldn't want to get away 

18           from uniformed participation in it 

19           exclusively, because I think that 

20           understanding of that part of the practice 

21           helps make a complete judge advocate, but 

22           there's more we can do on that front. 

23                       Next, please. 

24                       MR. PUTZU:  Mr. Chairman, 

25           this is a natural break in the 
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 2           presentation.  We are approaching the 

 3           10:00 hour.  We would suggest that we go 

 4           ahead and take the break now until 10:15. 

 5                       CHAIRMAIN DELL'ORTO:  Thanks. 

 6           That's very good. 

 7                       Thanks, Frank. 



 8                       MR. PUTZU:  Reconvene at 

 9           10:15. 

10                      (Whereupon, a brief recess was 

11               taken from 10:05 a.m. to 10:27 a.m.) 

12                       CHAIRMAIN DELL'ORTO:  All 

13           right.  Let's continue. 

14                       VICE ADMIRAL HOUCK:  They 

15           asked me to speak into this microphone, 

16           so I'll try to do that.  It's a little 

17           bit confining. 

18                       I wanted -- before starting on 

19           this part of it, I wanted to go back to a 

20           question that Ms. Miller asked about where 

21           counsel go, new counsel go in the other 

22           Services. 

23                       And I think -- it's my 

24           understanding General Ary knows 

25           authoritatively what the Marine Corps 
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 2           does. 

 3                       The Marine Corps has their new 

 4           counsel go into all different practices, 

 5           and their defense offices are collocated 

 6           with their law centers such that it's 

 7           pretty easy to move them back and forth. 

 8                       I expect, and it's his belief 

 9           as well, that the other Services do it the 

10           same way. 

11                       And I would think, going 

12           forward, that we ought to be very, very 

13           careful about looking at how they do it, 

14           because if it works for them, I don't know 

15           why it wouldn't work for us. 

16                       And I know personally the 

17           experiences as a defense attorney that I 

18           had early on has been invaluable my whole 

19           career in terms of giving me a perspective 

20           on the cases.  On the judgments that 

21           convening authorities have to make about 

22           cases, it's invaluable. 

23                       If we look at it and we can 

24           find a way to get the -- the quality and 

25           the efficiency that we need to get in our 
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 2           system, but continue to give people that 

 3           broad a perspective of doing both 

 4           Government work and defense work at the 

 5           court-martial level, I think that's where 

 6           we want to be. 

 7                       So we've set the 1st of 

 8           October of 2012 as the time when we would 



 9           want to be fully operational and capable 

10           on this.  We do have a little time to work 

11           out these details.  But I believe that all 

12           the Services get their initial -- their 

13           accession counsel that broader experience 

14           than I had suggested that we might do, and 

15           we need to look hard at doing that as 

16           well. 

17                       CHAIRMAIN DELL'ORTO: 

18           Admiral Houck, just from my own personal 

19           experience, I'll say that when I was the 

20           Chief of Army TDS from, what, '94 until I 

21           started working for Ms. Miller in '96, we 

22           were not taking counsel into the defense 

23           service unless they had spent time as 

24           trial counsel unless, perhaps, they had 

25           come from the civilian world with prior 

0126 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           experience as -- as a prosecutor or a 

 3           defense counsel, for that matter. 

 4                       But, again, if your caseload 

 5           is going down and your trial counsel are 

 6           not getting a lot of experience, then, 

 7           while it would be certainly beneficial to 

 8           have any experience, you're still facing a 

 9           bit of that same problem in that you're 

10           not getting highly experienced counsel 

11           moving from the prosecution to the 

12           defense. 

13                       VICE ADMIRAL HOUCK:  I think 

14           the best I can do at this point is to say 

15           that we see the issue.  I don't know what 

16           our answer is going to be exactly for it 

17           yet.  But I really do think the service 

18           as a defense counsel, if there's a way 

19           you can do it, is a really valuable thing 

20           that gives you insights later on. 

21                       One other point on the 

22           military justice piece. 

23                       I also think we've got to be 

24           more creative than we've been about trying 

25           to get people with prior experience to do 
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 2           these cases, because if we're going to 

 3           follow the model that we're going to take 

 4           people of green, tender shoots and make 

 5           them into experienced litigators, there 

 6           will be some of that, no doubt.  But we've 

 7           got to work harder on getting people that 

 8           have prior experience already who we also 

 9           think would be a good fit in the military. 



10                       And that's a little bit of a 

11           paradigm shift for us.  I mean, we 

12           always -- we are very comfortable with the 

13           model of bringing in people brand-new and 

14           then training them in the mode that we 

15           want them to be.  We have some, what we 

16           call, direct accessions, but I'm not sure 

17           that going forward, with the kind of 

18           situation that we're looking at, that 

19           we've got enough and that we're -- we're 

20           doing that aggressively enough. 

21                       The -- I would say the -- the 

22           majority of our practice these days falls 

23           into a category that -- that we call 

24           operational law and command advice. 

25                       What I want to do first is 
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 2           actually define those terms and define the 

 3           practice so everyone understands what 

 4           we're talking about. 

 5                       Talk about the rising demand 

 6           signal in those areas, also talk about 

 7           some of the -- the sources of demand in 

 8           terms of, quite apart from talking about 

 9           subject areas, about where the places are 

10           that we're seeing this demand come from. 

11                       Next, please. 

12                       This is not a very creative 

13           slide, it's just a laundry list.  But I 

14           think that it has proved especially useful 

15           in talking with our internal leadership as 

16           well in terms of helping them understand 

17           what these practice areas are. 

18                       And there are traditional 

19           things here that I think that most of you 

20           would recognize: law of armed conflict, 

21           rules of engagement.  There are also 

22           things that -- that are less traditional. 

23           My favorite is ballistic missile defense. 

24                       When I was told by our judge 

25           advocate in the European theater that we 

0129 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           are spending a lot of time on ballistic 

 3           missile defense, I have to confess, I 

 4           pushed back on that one to understand what 

 5           that was about.  But as they explained it 

 6           to me, now I get it. 

 7                       I mean, there are a host of 

 8           sort of traditional practice areas that 

 9           they have -- that has created the demand 

10           signal there for them, and I can't, 



11           obviously, talk about locations and such. 

12           But my supposition was ballistic missile 

13           defense, that's about treaties, that's at 

14           the strategic level, wouldn't involve 

15           judge advocates. 

16                       It -- it very much does 

17           involve judge advocates in terms of basing 

18           rights, in terms of information-sharing 

19           agreements and the like -- so defense 

20           support to civil authorities, foreign 

21           military assistance, humanitarian/disaster 

22           relief and the types of laws that are 

23           embedded in those. 

24                       We can go down the list, and I 

25           won't, you all can read for yourselves. 

0130 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2                       On the right-hand column are 

 3           things that, to some degree, are -- are 

 4           less glamorous, potentially, but, 

 5           nonetheless, staples and bread and butters 

 6           of the practice. 

 7                       And I also don't feel the 

 8           need, unless you want me to, to belabor 

 9           any of those in particular, but that's 

10           kind of an overview of what we're talking 

11           about in these areas. 

12                       Next. 

13                       This is where it is practiced 

14           for us today, and these are -- I mean, the 

15           number 297 looks as if it reflects great 

16           precision.  I think what it really 

17           reflects is we've tried really hard to be 

18           as precise as we can, but I cannot 

19           guarantee you the number of 297 is, you 

20           know, moon-shot accurate here in terms of 

21           its precision, because some billets do a 

22           mix of different things. 

23                       So we make certain judgment 

24           calls in calling a billet an operational 

25           law billet as opposed to something else. 
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 2                       What it does not include is 

 3           the more traditional SJA advice.  So if 

 4           you are at a Navy region, you're doing 

 5           important command advice work; or if 

 6           you're in a Navy hospital; or if you're in 

 7           the Bureau of Naval Personnel, you're 

 8           doing command advice work there. 

 9                       And those clients, believe me, 

10           rely on that work, but we're not 

11           considering operational law by the terms 



12           of -- that we're discussing it here. 

13                       By our own terms, operational 

14           law really consists of three categories 

15           and two categories.  The first three would 

16           be afloat billets, that's the Navy, that's 

17           traditional Navy at sea; joint billets, 

18           which is about, you know, roughly 

19           20 percent of -- of the practice in the 

20           operational law pie; other operational 

21           commands and staffs, which is the bulk of 

22           it. 

23                       And then the two categories 

24           that I think deserve special discussion 

25           are IAs and the Office of Military 
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 2           Commissions.  And the important point when 

 3           you look at the IA figure is, it says 44. 

 4           That 44 represents the number of billet 

 5           requirements for individual augmentees 

 6           that we have today. 

 7                       Billet requirements.  That 

 8           does not represent the number of people 

 9           that are required to sustain those billet 

10           requirements as they cycle through 

11           required training, as they cycle through 

12           the mandatory leave that comes at the end 

13           of an IA period, they -- the transition 

14           time in Kuwait, et cetera. 

15                       So, for example -- and that's 

16           the box on the left -- it takes us 57 

17           judge advocates annually to source that 

18           44 IA billets. 

19                       And I think the sustainment 

20           number is really important, because if 

21           you're a green-eye shades manpower person, 

22           it's easy to say 44 is the number. 

23           Forty-four is not the number; 57 is the 

24           number that we experience on a day-in and 

25           day-out basis. 
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 2                       REAR ADMIRAL MCPHERSON:  Is 

 3           it safe to say you still do not receive 

 4           end-strength relief for any of those 

 5           billets? 

 6                       VICE ADMIRAL HOUCK:  We 

 7           receive some. 

 8                       REAR ADMIRAL MCPHERSON:  You 

 9           receive some? 

10                       VICE ADMIRAL HOUCK:  I'm 

11           going to break that down a little bit 

12           later for how that works.  But we have 



13           received -- one of the RFIs that the 

14           Panel submitted is what have you gotten 

15           since the CNA study in 2007.  And we have 

16           gotten some relief for the IA and Office 

17           of Military Commission proposition. 

18                       It's not complete, but we've 

19           gotten some. 

20                       MR. MOLZAHN:  Admiral, I 

21           understand the sustainment rate for 

22           individual augmentees, and it would 

23           certainly be most dramatic there. 

24                       Does that same apply to the 

25           other billets as well?  In other words, is 
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 2           the amount -- if you've got joint 56, is 

 3           the sustainment rate on that actually 

 4           higher than 56? 

 5                       VICE ADMIRAL HOUCK:  Well, I 

 6           think, you know, you've really hit on a 

 7           little bit of an apples-and-oranges 

 8           quality of this -- of the discussion, 

 9           because I think all of us understand that 

10           in the normal course of business, there's 

11           a sustainment cost that we all just eat 

12           in terms of PCS moves and the time when 

13           people are doing turnover, and there are 

14           gapped billets and such. 

15                       I've not -- there is a 

16           sustainment cost, but it's not reflected 

17           in these billets, and we haven't even made 

18           an effort to do that because I think in 

19           the normal course of events. 

20                       But I think it's more dramatic 

21           in the IA context, because there are 

22           requirements that are built in to sustain 

23           the IA process that, for example, when 

24           somebody PCS's from one place to another, 

25           they frequently -- they end their job on 
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 2           Friday and they start their new job on 

 3           Monday.  Sometimes they take a week of 

 4           leave, sometimes they take more time. 

 5           It -- you know, it's variable, but it 

 6           depends on the circumstances. 

 7                       When somebody breaks from an 

 8           IA, there's a fixed period of time that 

 9           they are going to be gone and not 

10           available to the system. 

11                       Likewise, the training 

12           pipeline to get into it is fixed and 

13           definite, and that's how we've been able 



14           to calculate it with some precision there. 

15                       Next, please. 

16                       This is a fundamental point of 

17           this presentation.  It's a fundamental 

18           point that I discussed with the CNO and 

19           with the Secretary and with the Chief of 

20           Naval Personnel. 

21                       And it grows out of the many, 

22           many meetings I sit through and that I 

23           have access to sit through as a Three-Star 

24           now among Navy leadership, where we talk 

25           about how, if the number of ships is going 
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 2           down, why aren't the number of people 

 3           going down, why isn't the work going down? 

 4           And if ships and end-strength are going 

 5           down, why would you have more legal work? 

 6                       And the answer is because the 

 7           reductions in force structure do not 

 8           translate into linear reductions for judge 

 9           advocate requirements, and our operational 

10           law practice is growing. 

11                       For example, if we have a 

12           sonar training range in the Southern -- of 

13           the Southern California operations area, 

14           it doesn't matter whether we have 50 ships 

15           or whether we have 20 ships that use that 

16           op area.  The Natural Resources Defense 

17           Council sues us, and we have to respond to 

18           that. 

19                       It doesn't matter how many 

20           people or ships are affiliated with that, 

21           and that's one simple example of the 

22           phenomenon we're talking about. 

23                       Likewise -- and I think that 

24           the CNO gets this and -- and understands 

25           it as well as anybody.  I mean, his 
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 2           response to this slide was, you guys 

 3           aren't like everybody else.  We're living 

 4           in a more litigious world, and it's going 

 5           to be -- only get more litigious -- I 

 6           think "litigious" being a code word for 

 7           more regulatory oversight, more statutory 

 8           oversight, more 24/7 CNN coverage that 

 9           brings these issues to highlight in the 

10           way that they may not have 30 years ago, 

11           and that -- again, no surprise that this 

12           practice area is growing. 

13                       From 2000 -- and, 

14           Mr. Dell'Orto, I think this goes back to 



15           your question at the outset -- from 2001 

16           to 2010, the way we have defined 

17           operational billets, they have more than 

18           doubled. 

19                       In the CNA study, they 

20           predicted that our -- that the growth of 

21           our work -- and they characterized it as a 

22           conservative prediction -- that it would 

23           grow at a rate of 5.9 percent per year 

24           through 2020. 

25                       In the realm of CNA 
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 2           characterizes it as international law and 

 3           environmental law, I think that's akin to 

 4           what we're talking about here.  Our growth 

 5           since 2008, when CNO put that in print, 

 6           has exceeded even the CNA predictions, the 

 7           demand signal in this particular area. 

 8                       So very much unlike the 

 9           military justice court-martial practice, 

10           this is a different story. 

11                       CHAIRMAIN DELL'ORTO: 

12           Admiral Houck, the thing that strikes me 

13           about this is how -- you can quantify it 

14           in terms of number of counsel you have 

15           dedicated to it. 

16                       How do we quantify it in terms 

17           of the demand signal? 

18                       You know, when we talk about 

19           court-martial practice, we can track case 

20           loads, those are very objective; we can 

21           talk subjectively, perhaps, about 

22           complexity of cases and things like that. 

23                       But numbers of cases are -- 

24           are numbers, and I struggle, and have 

25           struggled over a number of years now, with 
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 2           how do you quantify this -- this line of 

 3           work in a way to have it harmonize, be 

 4           harmonized with the numbers of counsel 

 5           that have to be dedicated to it? 

 6                       VICE ADMIRAL HOUCK:  As the 

 7           senior partner in a large law firm, I 

 8           wish that -- and we discussed this in the 

 9           first part of the presentation, Nirvana 

10           for me would be to have a system that 

11           somehow collected the work that we did 

12           and was able to do the assessment of what 

13           that work really meant in terms of time 

14           and volume. 

15                       We don't have that.  CNA made 



16           a -- you know, a very valiant professional 

17           effort to come close to that in the work 

18           that they did by tracking the time that 

19           people spend working. 

20                       I had this discussion with the 

21           CNO and, you know, said that we don't have 

22           an algorithm.  At some point, there is the 

23           intuition of 25 years as a judge advocate 

24           that's involved in some of the assessment 

25           in measuring this workload, and he 
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 2           completed the thought for me and said, 

 3           you're likely never going to have an 

 4           algorithm to do that. 

 5                       Sir. 

 6                       LT. GENERAL OSMAN: 

 7           Admiral Houck, maybe to help you out a 

 8           little bit, you know, three of those 

 9           areas, joint, individual augmentees and 

10           Office of Military Commissions, you don't 

11           have a lot of say about that.  You 

12           essentially are tasked to provide. 

13                       So almost half of these are -- 

14           are not ones you make a decision on, 

15           they're ones you're forced to do. 

16                       VICE ADMIRAL HOUCK:  Yes, 

17           sir, that's correct.  And for reasons 

18           I'll talk about a little bit later on. 

19                       I really don't have a choice 

20           about any of it. 

21                       I mean, those are all demand 

22           signals that we fill, and we fill 

23           willingly, and that we want to fill, but 

24           it's a discussion that comes a little bit 

25           later. 
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 2                       But I am a -- in many ways, 

 3           you know, I'm the CEO of a manufacturing 

 4           company that produces a product, and we 

 5           get orders from the customers, and then 

 6           I've got to make sure that that product is 

 7           the right refrigerator or the right stereo 

 8           or the right thing that they need tailored 

 9           for them.  But we fill orders, and, 

10           especially in this area, we fill orders. 

11                       Next, please. 

12                       This goes to the non-IA, 

13           non-Office of Military Commission piece, 

14           and it's really just a continuation of 

15           some of the points we've already been 

16           making.  And this goes as well to the CNA 



17           comment that they make about the predicted 

18           growth. 

19                       And it's interesting because, 

20           to the extent that any of the categories 

21           has declined, as I mentioned earlier, it 

22           is in our afloat billets. 

23                       Next slide, please. 

24                       This is a historical 

25           representation of the actual people -- not 

0142 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           billets, but people that we have sourced 

 3           the IA demand signal with.  And it has -- 

 4           it peaked -- at least for now, it peaked 

 5           in the 2002 -- 2007-2008 time frame.  We 

 6           expect it to be a little bit smaller in 

 7           2011, but essentially holding steady in 

 8           2011.  And this is active component and 

 9           reserve component officers. 

10                       So this is the -- there are 

11           many ways to slice the IA pie in terms of 

12           how you describe data. 

13                       So I'll try to be methodical 

14           about telling you what you're looking at. 

15           But these are officers only, officers 

16           only, Navy blue suit, active component and 

17           reserve component judge advocates. 

18                       Going forward -- in terms of 

19           right now and going forward, we have 44 

20           billets.  Now, I'm not talking about 

21           people.  We have 44 active component -- 

22           all tolled, we have 60 billets, 44 of them 

23           filling with active component, 16 with 

24           reserve component. 

25                       The sustainment requirement 
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 2           for that is different.  The sustainment 

 3           requirement is 57 and 21, respectively. 

 4                       So, again, the billets require 

 5           more to sustain than the billet number 

 6           itself.  Afghanistan has grown 

 7           dramatically this year alone, and we have 

 8           indications that it will grow some more. 

 9                       Next, please. 

10                       What I've got following is 

11           seven or eight slides that are largely 

12           pictures, largely kind of stories to 

13           represent the kind of sources of work that 

14           is being generated. 

15                       I'm not going to spend a lot 

16           of time on this.  I want to kind of move 

17           through it pretty briskly, but to just 



18           give everyone a flavor of the sources of 

19           demand that we are having in this area. 

20                       This is a term I made up, 

21           "expeditionary" rule of law, and it -- in 

22           many ways, it's the IA mission.  It's been 

23           in -- it continues in Iraq.  It is growing 

24           in Afghanistan. 

25                       In -- and I think the way I 
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 2           would break down the practice in these 

 3           areas very roughly are traditional support 

 4           to commanders, rule of law, missions where 

 5           we are mentoring and teaching and 

 6           investing in the infrastructure of both 

 7           Iraq and Afghanistan to help their core 

 8           system, to help their police system, to 

 9           help their -- their armies develop 

10           capacities to operate as -- within the 

11           rule of law within their societies. 

12                       And I think, thirdly, detainee 

13           operations, which is a distinct subset of 

14           making sure that detainee operations are 

15           conducted in a way that's consistent with 

16           the rule of law. 

17                       The interesting story that -- 

18           that I think is prominent in here on the 

19           right-hand side of this photo, 

20           Zoe Kugearas and Jeanine Womble, think 

21           about that for a minute, the role that 

22           those female attorneys are having in 

23           Afghanistan. 

24                       You can't see it, but the 

25           gentleman -- in fact, I don't know that 

0145 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           he's in this picture, but the -- the JAG 

 3           of the Afghan Army asked Bruce MacDonald 

 4           to permanently assign Jeanine Womble as 

 5           his mentor because he said we are -- we 

 6           don't know how we'll do without 

 7           Ms. Jeanie, he called her.  We need 

 8           Ms. Jeanie here to help us go forward. 

 9                       I think that's really profound 

10           in terms of what that meant in terms of 

11           their system over there.  We reassigned 

12           her anyway, but -- 

13                       (Laughter.) 

14                       VICE ADMIRAL HOUCK:  -- and 

15           replaced her with somebody else really 

16           good. 

17                       Next, please. 

18                       Military commissions.  We 



19           have 30 judge advocate billets.  We've 

20           got 29 of them filled right now, and 

21           there are -- these are PCS assignments, 

22           they're funded by OSD.  So this is part 

23           of the relief that we got post-2007 that 

24           OSD came on and paid for these billets, 

25           and we are filling them with both active 
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 2           and reserve component officers. 

 3                       I don't think anybody can 

 4           predict with any sort of certainty what 

 5           the future of that mission is right now, 

 6           but if you talk to the Council, they are 

 7           passionate about the work that they are 

 8           doing.  And they're pretty fully engaged 

 9           such -- because I think they realize that 

10           at any moment, the gun could go off, and 

11           they could be required to put these cases 

12           on. 

13                       So to the extent anybody 

14           might think they're sort of sitting over 

15           there working 10:00 to 3:00, that's not 

16           the case. 

17                       Next, please. 

18                       This looks more Navy for you, 

19           but it's just a snapshot of the kind of 

20           current maritime domain, the missions 

21           that we are involved in. 

22                       And when you think back on 

23           some of the things that are on the slide, 

24           they weren't the things that we would 

25           have talked about necessarily 10, 15, 20 
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 2           years ago.  Piracy for sure. 

 3                       I will say at this level of 

 4           classification that Navy judge advocates 

 5           were involved in every aspect of the 

 6           Maersk Alabama from cradle to grave; 

 7           arctic issues; policy law; the sea issues 

 8           that continue to keep us busy at the 

 9           headquarters and policy level. 

10                       We could talk for a long time 

11           about the South China Sea and the role of 

12           the Chinese at this point.  Most 

13           illustrative is the current 7th Fleet 

14           commander was in Washington yesterday and 

15           met with me.  He's headed to a staff 

16           assignment on the Navy staff, so this was 

17           an end call of sorts. 

18                       He said we've got to get more 

19           aggressive on the Chinese activity in the 



20           South China Sea, and we've got to get 

21           more aggressive on the law of the Sea 

22           Treaty.  And I need more lawyers in the 

23           7th Fleet AOR to help us crack these 

24           issues and to do the analysis on these 

25           things at the tactical level. 
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 2                       In fact, the two lawyers he 

 3           happened to be talking about there are 

 4           incorporated in discussion I'll have 

 5           later with some specific demand signal 

 6           numbers that I think that we have out 

 7           there. 

 8                       But China has a strategy 

 9           called three warfares at this point, and 

10           one of the warfares is lawfare.  They are 

11           unapologetic about lawfare being one of 

12           their three warfare areas. 

13                       So, again, I think it goes to 

14           the expanding nature of -- of this demand 

15           signal. 

16                       Next. 

17                       Cyber, I think most of you 

18           are familiar with it.  We have stood up 

19           out of whole cloth a three-person 

20           division in our Office of Judge Advocate 

21           General devoted exclusively to cyber and 

22           intelligence law. 

23                       We have worked with George 

24           Washington University to set up a 

25           Master's program.  They've -- this fall 
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 2           they will be teaching a cyber law course, 

 3           but they are looking into a cyber 

 4           Master's program, cyber law Master's 

 5           program. 

 6                       We've been instrumental in 

 7           encouraging them to take these steps and 

 8           are working also closely with 

 9           Eliana Davidson and Office of Secretary 

10           General Counsel's office to partner on 

11           these things.  But this takes investment, 

12           and it takes investment to -- to learn 

13           the law and to develop the law and to 

14           train judge advocates in the law. 

15                       Next, please. 

16                       If you were to ask -- wake up 

17           with a flashlight in the middle of the 

18           night our fleet commanders right now and 

19           ask them quickly what area of the law 

20           concerns you the most, you may well get 



21           this as the answer. 

22                       The -- we have in the 

23           vicinity of 25 judge advocates who are 

24           doing nothing but environmental law right 

25           now.  That is up from previous years.  It 
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 2           is -- there is no downward trend in our 

 3           environmental law practice right now.  We 

 4           have to be able to send people to 

 5           postgraduate school.  We've got to be 

 6           able to get people fleet experience. 

 7                       One of the themes in the CNA 

 8           study is that uniformed lawyers add value 

 9           in the field of operational environmental 

10           law.  We have been in litigation that I 

11           think is well known to everybody. 

12                       We have a strong partnership 

13           with our Office of General Counsel on 

14           these issues, but I think the demand 

15           signal here is fairly obvious. 

16                       We can discuss it more if you 

17           want, but I'll continue to move on. 

18                       Pakistan flooding, Haiti, 

19           Bangladesh, the tsunami in Indonesia from 

20           a few years back, the operational fiscal 

21           law issues, the humanitarian assistance 

22           funding issues that come up in this, 

23           the -- the status of forces issues that 

24           come up as we deploy on short notice to 

25           spots where we don't normally go, and 
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 2           other issues have made this, again, a 

 3           high-demand signal for us. 

 4                       Next. 

 5                       So the issue is, will it 

 6           continue to grow?  And what we went -- we 

 7           did is go through the quadrennial defense 

 8           review to try to look at some themes in 

 9           there that we thought were related to the 

10           kind of work that we do. 

11                       And I think if you have the 

12           time to spend a little bit more time with 

13           this, you can see the potential for legal 

14           issues emerging from just about every one 

15           of these bullet points, from traditional 

16           to less traditional.  I hope the slide is 

17           largely speaking for itself. 

18                       Next, please. 

19                       MS. MILLER:  Admiral Houck, 

20           as you confront these issues of growing 

21           demand in this operational law area, 



22           which has always been close to my heart, 

23           I'm curious how much collaboration you 

24           have with the other JAGs or the other 

25           military department GCs or Jay Johnson's 
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 2           office, because you could see when -- I 

 3           think everybody agrees that demand seems 

 4           to be growing, but if everybody sort of 

 5           scurries after it, you may end up not 

 6           actually growing it in the best way by -- 

 7           or if you -- there's always this issue. 

 8                       Do you look at it only through 

 9           your lens, or do you look at it more 

10           broadly for the Department? 

11                       I'm just curious if you have 

12           broader discussions about that and how to 

13           manage it. 

14                       VICE ADMIRAL HOUCK:  I think 

15           there are several -- several points that 

16           are important. 

17                       First of all, yes, there's a 

18           lot of collaboration, as you know better 

19           than anybody, the collaboration that goes 

20           on between the DoD General Counsel's 

21           Office and the Uniformed Services, 

22           primarily through the joint staff, but as 

23           well through the op steps and the lawyers 

24           who support the op steps and the 

25           component -- I'm sorry -- and the 
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 2           combatant commanders. 

 3                       Among the Services, there are 

 4           working groups that work these issues, and 

 5           I think one of the -- I never cease to be 

 6           amazed by the important value that these 

 7           working groups add in terms of bringing 

 8           diversity of perspectives to these 

 9           problems. 

10                       So if you're looking at it 

11           through a Navy-only lens, you're going to 

12           see a certain set of solutions. 

13                       When the Marine Corps is 

14           added, it changes it.  When the Army and 

15           the Air Force are added, it changes it. 

16           When DoD GC plays in it, it changes it. 

17                       So I take, I think, the 

18           implicit point that there may be efficient 

19           ways to come at this, and I can't argue 

20           with that. 

21                       But I also think there's a 

22           value in the diversity that not only that 



23           uniformed attorneys are bringing to the 

24           common discussion, but also that the 

25           respective Service perspectives are 
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 2           bringing to the common discussion. 

 3                       I think the other thing 

 4           that -- that is striking sometimes and 

 5           brought home to me just yesterday in 

 6           talking to the 7th Fleet commander is the 

 7           way that these things play out at the 

 8           tactical level, that this isn't -- I think 

 9           it may be tempting to say, well, all these 

10           issues are growing, but if we just 

11           consolidated all the staffs at the 

12           headquarters level, that we could be much 

13           more efficient the way we approached it. 

14                       MS. MILLER:  And that's not 

15           where I was headed.  But there are -- I'm 

16           sorry. 

17                       I feel like I interjected 

18           there just because it's not that I wanted 

19           to suggest that we should just mush it all 

20           together and -- and do it all from 

21           headquarters.  That's kind of a recipe for 

22           disaster, I think. 

23                       But I am interested in as -- 

24           this is an area where I actually do think 

25           diversity of views can really help shape 
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 2           each individual Service to decide how to 

 3           develop the practice areas in a way that 

 4           both make sense to the Service and to the 

 5           Department as a whole. 

 6                       VICE ADMIRAL HOUCK:  I agree. 

 7                       I think we have a robust 

 8           exchange and thoughtful exchange right now 

 9           that I think -- but we always, 

10           particularly in this environment, have to 

11           be open to new ways to doing it. 

12                       I don't think that's going to 

13           stop. 

14                       In terms of these three areas 

15           that we've just talked about, the 

16           court-martial litigation, where I think 

17           the demand signal, at least from a blue 

18           suit standpoint has been declining; and 

19           the Sailor and family support, where the 

20           demand signal has been growing, and even 

21           more dramatically growing, the demand for 

22           judge advocates in the third category. 

23                       A final point I'd like to 



24           make, and I think it's in response, to 

25           some extent, both to the one that you just 
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 2           raised and one that Mr. Dell'Orto raised 

 3           earlier, how do you know how much work is 

 4           really being done? 

 5                       I think one of the ways is 

 6           just old-fashioned shoe leather and 

 7           staying in touch with the people that are 

 8           out there that are doing the work. 

 9                       But it is not uncommon for any 

10           of the Navy component staffs that we have 

11           or, for that matter, the combatant 

12           commander staffs to be putting in -- and 

13           these aren't deployed people; these are 

14           people that are, by some simplistic 

15           measure of it -- in-shore duty in CONUS 

16           that are doing 80-hour workweeks on a 

17           routine basis.  And at some point, that 

18           becomes difficult to sustain for people. 

19                       And I think that's -- that's a 

20           very common phenomenon from the -- at the 

21           03, 04, 05, 06 pay grades in any number of 

22           places which -- and the work that they're 

23           doing in these areas. 

24                       So, I mean, I think that's 

25           another metric; imprecise, but, 
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 2           nonetheless, an indicator of how much 

 3           demand that there is out there for this 

 4           work. 

 5                       Next, please. 

 6                       One of the things that is 

 7           really critical for us in being able to 

 8           produce the product that we produce is our 

 9           ability to maintain a healthy community. 

10                       And I think there are a 

11           variety of aspects to it and, to some 

12           extent, again, it's easy to look at this 

13           and say there's nothing new here. 

14                       But I think the devil is in 

15           the details, and the extent to which we 

16           invest in these different areas and the 

17           extent to which these areas require 

18           resources for us to invest in, both in 

19           terms of the -- the labor-intensive 

20           aspects of some of this, as well as the 

21           operating fund resources that go in to 

22           supporting these efforts, are really 

23           important. 

24                       And I would like to spend a 



25           few minutes to just talk generally about 
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 2           it, and then to talk about some specific 

 3           issues that I think are extremely 

 4           important to the future health of the -- 

 5           the Navy JAG Corps and, more generically, 

 6           to Uniformed Judge Advocates of any kind. 

 7                       First of all is recruiting, 

 8           and I'll spend more time on that. 

 9                       In the area of professional 

10           development -- before going into some more 

11           detail on some of these areas, I want to 

12           talk about joint professional military 

13           education, as well as detailing. 

14                       JPME right now, because there 

15           is no joint duty requirement for judge 

16           advocates, it's very difficult within a 

17           Service to say we have a requirement to do 

18           JPME.  The reality is though, that all the 

19           Services are doing it, some more 

20           systemically and formally better than 

21           others, and we all have different programs 

22           for how we're doing it. 

23                       In some respects, I feel like 

24           the blue suit Navy's program is the 

25           weakest of all of them and the least 
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 2           developed at this point, and we are 

 3           working to -- to make that better. 

 4                       But the fact of the matter is 

 5           is that in a joint environment, people who 

 6           don't have JPME are at a decided 

 7           disadvantage. 

 8                       And I know the Marine Corps 

 9           has essentially just made it a 

10           requirement.  And General Ary can correct 

11           me if I misstate this, but for 

12           Marine Corps officers, you simply do it. 

13           You get it done, and you're not really 

14           going to be viable for a promotion to -- 

15           to 05, I think, or, perhaps, even at a 

16           junior level if you don't have JPME.  So 

17           that's one model for doing it, people 

18           doing it in their off-duty time. 

19                       The Army, if I understand the 

20           Army's practice correctly, has a more 

21           formal schooling system set up for getting 

22           everybody JPME, including lawyers. 

23                       And so I just highlight it as 

24           an important area going forward where, 

25           within our own system in the Navy, I think 
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 2           because we don't have a formal -- a 

 3           requirement for it, then nobody really 

 4           considers that in the resourcing 

 5           equations. 

 6                       Assigning officers is a 

 7           critical part of their professional 

 8           development, to state the obvious.  But I 

 9           think the point I want to make here is the 

10           personal engagement that 

11           Rear Admiral DeRenzi and I place in the 

12           assignment of judge advocates. 

13                       We personally assign every 

14           control grade officer in the Navy judge 

15           advocate community, and the process of 

16           knowing where to put these people is 

17           labor-intensive and requires a deep 

18           knowledge of the people who we are 

19           assigning. 

20                       When -- and some of you will 

21           remember Rear Admiral Mike Lohr.  I was 

22           his executive officer, his executive 

23           assistant, when he was the JAG.  His first 

24           meeting as the JAG was with then 

25           Vice Chief of Naval Operations Fox Fallon. 
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 2                       When Admiral Lohr came back 

 3           from his very first meeting as the JAG 

 4           with anybody, I said to him, So, Boss, how 

 5           did that go?  What did the Vice Chief have 

 6           to say to you? 

 7                       He said, Well, it was really 

 8           interesting.  I mean, I was expecting we 

 9           were going to talk about all the legal 

10           issues.  We didn't talk about any legal 

11           issues. 

12                       He said to me -- and if you 

13           know Admiral Fallon, this will resonate -- 

14           he said, You listen to me, JAG.  Tell me 

15           what your most duty is.  And before 

16           Admiral Lohr had the chance to answer the 

17           question, he said, I'll tell you what your 

18           most important duty is.  Your most 

19           important duty is to detail judge 

20           advocates to the right jobs. 

21                       And we sat there and we 

22           thought about it a little bit.  But 

23           through the years, I don't know if it's 

24           the most important duty, but it's a very 

25           important duty. 
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 2                       It has to be done with great 

 3           care so that if you're a fleet commander 

 4           or if you are a -- a Departmental leader 

 5           and you're going to get a judge advocate 

 6           or you're a strike group commander or 

 7           whoever you are, that you know you're 

 8           going to get the person that's best suited 

 9           to do that job by temperament, by 

10           education, by training and experience, and 

11           that those decisions are made carefully, 

12           and spending so much time on what may seem 

13           to be obvious.  Because to do it right, it 

14           requires a deep knowledge of that 

15           community, and that deep knowledge does 

16           not come overnight, and it takes a big 

17           investment of our time. 

18                       CHAIRMAIN DELL'ORTO: 

19           Admiral Houck, when you assign your 

20           senior SJAs, do you consult with the 

21           commander at the -- at the installation 

22           or wherever you're sending these folks 

23           before you send them down? 

24                       Do you send the bio down and 

25           say, This is who I'm planning to send, I 

0163 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           want to get your thoughts or -- 

 3                       VICE ADMIRAL HOUCK:  There's 

 4           more consultation with the seniority of 

 5           the officer involved. 

 6                       CHAIRMAIN DELL'ORTO:  Right. 

 7                       VICE ADMIRAL HOUCK:  And so, 

 8           as a matter of practice, we have normally 

 9           taken the view that we are very 

10           consultative with the Four-Star 

11           Commanders or with senior civilians like 

12           the Secretary of the Navy. 

13                       I am somewhat less 

14           collaborative with Three-Star 

15           counterparts.  And I'm less collaborative 

16           than that with others, not because it's a 

17           power thing, but it's -- it's an order 

18           thing; it's a community management thing. 

19                       I get many requests for 

20           particular judge advocates, and they're 

21           all well-intentioned and, you know, 

22           they're all well-grounded.  If somebody 

23           wants a JAG, a particular JAG, that's a 

24           good thing.  But I can't manage a 

25           community that way. 
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 2                       So it -- it depends. 

 3                       Next, please. 

 4                       Recruiting.  We're never going 

 5           to get much better than the people that we 

 6           bring into the JAG Corps.  And we spend a 

 7           lot of time on this. 

 8                       We are committed to a number 

 9           of things: 

10                       An aggressive law school 

11           visiting schedule.  We have in place now 

12           something that we started a couple of 

13           years ago with help from an industrial 

14           researcher from UNC, from their business 

15           school, to help us set up a structured 

16           interview process. 

17                       We invest a lot of time in 

18           interviewing people who are coming into 

19           the JAG Corps with multiple interviewees 

20           and a score sheet and some programmed 

21           scripted questions and a grading criteria 

22           for the answers, as well as less formal 

23           time with them around judge advocates and 

24           others. 

25                       It's a time investment.  It's 
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 2           working very well for us.  We're feeling 

 3           very good about the way we're getting 

 4           people and bringing them into the 

 5           JAG Corps. 

 6                       We do flag level outreach to 

 7           each of those affinity groups.  The 

 8           demographics of our country are changing; 

 9           there's no secret about that.  We don't 

10           want to be behind that wave.  We want to 

11           be in front of it. 

12                       And Admiral DeRenzi and I will 

13           visit all of these groups in their annual 

14           meetings.  It's about relationship 

15           building.  We take teams with us to do it. 

16           It takes time to do that, and it takes 

17           resources to do that. 

18                       We have started a national 

19           moot court competition.  We are -- our 

20           second version of it will be this year. 

21           One of the big fans of this event is 

22           Chief Judge Andy Effron, who takes great 

23           delight in participating in it, as well as 

24           other judges. 

25                       But what I think is really 
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 2           neat about it is that we had teams last 



 3           year from Harvard and Yale and Duke and 

 4           Berkeley and teams from the 

 5           Southern University Law Center in 

 6           Baton Rouge, North Carolina Central Law -- 

 7           North Carolina Central Law School, Texas 

 8           Southern Thurgood Marshall Law Center. 

 9                       So we have enormous diversity 

10           in -- in this event and are using it as an 

11           outreach. 

12                       Again, that takes time and 

13           work to do. 

14                       A street law initiative that 

15           we just received funding for, thankfully, 

16           from the Bureau of Naval Personnel, about 

17           $7,000, not much in the scheme of things, 

18           but to work with high school kids in the 

19           District; and the -- the next issue 

20           that -- the last issue of bonuses I want 

21           to talk about. 

22                       The point on this is that this 

23           isn't an afterthought for us.  It takes 

24           judge advocate time and effort to do this. 

25           Some civilian participation can be 
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 2           involved in it, of course, but there is no 

 3           better recruiter than a judge advocate in 

 4           uniform. 

 5                       And we don't allow the Navy 

 6           recruiting command -- I shouldn't say "we 

 7           don't allow" -- wrong choice of words -- 

 8           we have, through the recent years, 

 9           persuaded the Navy recruiting command to 

10           give the judge advocate recruiting mission 

11           to us. 

12                       So there is still some 

13           mechanical work that the recruiting force 

14           does in terms of getting people to sign 

15           papers, but recruiting judge advocates is 

16           our responsibility, and that takes an 

17           investment. 

18                       Next, please. 

19                       Life/work. 

20                       These issues are important, 

21           and if we say that we're the military and 

22           we're different and we don't have to care 

23           about life-work issues, we have our head 

24           in the sand. 

25                       It's one thing to say that. 
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 2           It's another thing to develop the programs 

 3           that will be right for our community in 



 4           the JAG Corps. 

 5                       So we are already doing 

 6           telecommuting.  We are doing something 

 7           called a virtual command, where -- for 

 8           example, our -- the senior -- the defense 

 9           counsel -- the senior trial counsel to 

10           lead the Trial Counsel Assistance Program 

11           that I talked about a while back, 

12           Commander Robert Crow. 

13                       A while ago, we would have 

14           taken that person who is going to perform 

15           a headquarters-type function and had him 

16           come to D.C.  Well, he's coming off his 

17           yearlong IA in Iraq, and he's going to go 

18           back to Jacksonville, Florida, and he's 

19           going to perform this headquarters 

20           function from Jacksonville, Florida. 

21                       We're having -- we're breaking 

22           the ice on other examples of that of 

23           allowing people to gain more geographic 

24           stability.  It is the single biggest issue 

25           on the life-work agenda of our people. 
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 2                       And we know this, because 

 3           we've taken the time to ask them in a 

 4           formal way, geographic stability. 

 5                       And Career Intermission 

 6           Program, that's part of a bigger Navy 

 7           program.  Again, the larger point is we've 

 8           got to put time and effort into figuring 

 9           out how to do this, and it takes work. 

10                       Next slide, please. 

11                       Today is the 1st of September, 

12           and today will be a historic day for the 

13           Navy JAG Corps.  And I think this will 

14           resonate with Admiral McPherson. 

15                       We will begin, this evening, 

16           full-time Government-funded education for 

17           our paralegal -- our legalmen -- an 

18           enlisted rating.  We will have 20 students 

19           go full time for a semester to 

20           Roger Williams University to earn credits 

21           toward their Associate's degree in 

22           paralegal studies. 

23                       Others will get funded 

24           distance learning opportunities, but the 

25           objective here -- and it has taken years 
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 2           to get this program online within the 

 3           Navy -- the objective is to enhance the 

 4           professionalism of our legalmen, who are 



 5           wonderful Sailors, but who, in some ways, 

 6           have been treated through the years like 

 7           glorified yeoman, secretaries, in our 

 8           language.  We have got to make them 

 9           paralegals. 

10                       When they do that, our goal is 

11           they will take some of the work that 

12           officers do and that they will do that so 

13           we can become more efficient and do that 

14           the way law firms run their businesses and 

15           the way we currently do not right now. 

16                       Again, to set up this 

17           paralegal program has taken more time and 

18           investment and energy than you can 

19           possibly imagine to get it done, but it's 

20           another one of the programs that's very 

21           important to us in terms of our community 

22           help. 

23                       Next. 

24                       Funded postgraduate school. 

25                       On the right-hand side are the 
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 2           participating schools that we send people 

 3           to PG schooling right now. 

 4                       We send 25 people a year.  We 

 5           want to send 30 people a year, which would 

 6           be roughly everybody in a cohort group 

 7           getting postgraduate education.  We will 

 8           never get everybody.  Because of some 

 9           internal Navy rules, you have to be a due 

10           course officer, meaning you have to be 

11           either promoted or -- or eligible to be 

12           promoted without having been failed select 

13           for a promotion. 

14                       But as a general proposition, 

15           we want to get everybody to go.  We have 

16           negotiated with several of the schools on 

17           that list, Harvard, Columbia, Penn, 

18           Georgetown, George Washington, for 

19           scholarships such that we have earned 

20           ourselves about five free seats of 

21           postgraduate education, because 

22           Bruce MacDonald and I personally have gone 

23           to the deans of these schools and said, do 

24           you value us in your programs? 

25                       And starting with Martha Minow 
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 2           at Harvard, she has said, We love you in 

 3           our programs.  I said, Well, then, can you 

 4           work with us to find a way to get more 

 5           people into the program? 



 6                       And they've all been very 

 7           receptive to it, and we have people 

 8           essentially going to school for free 

 9           because of what those schools have been 

10           willing to do. 

11                       I am concerned about this in 

12           the current fiscal environment, and I've 

13           made no apologies about my concerns to 

14           Chief of Naval Personnel, to the CNO or to 

15           the Secretary. 

16                       This program is critical for 

17           the health of our community, not to 

18           mention the fact that it's the single 

19           biggest retention tool that we have in the 

20           Navy JAG Corps, amazingly, sometimes, when 

21           you think about sitting there taking final 

22           exams. 

23                       But this is a huge retention 

24           thing for quality judge advocates to stay 

25           in our community, and any support that we 
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 2           can get in making that point to anybody, I 

 3           welcome. 

 4                       Next. 

 5                       Judge advocate continuation 

 6           pay. 

 7                       It is set right now at $60,000 

 8           a year.  All the Services apply it the 

 9           same -- apply that amount of money.  They 

10           apply it somewhat differently, but it's 

11           all there as a base. 

12                       On top of that, the Army 

13           has a -- their signing bonus, and they 

14           also have a career retention bonus of 

15           $65,000 and $60,000.  The Air Force has 

16           the signing bonus.  The Navy and the 

17           Marine Corps currently don't have any of 

18           that. 

19                       Eighty percent of 

20           Navy JAG Corps new accessions have law 

21           school debt, and of those 80 percent, 

22           their average debt that they carry in -- 

23           and this 108,000 figure also, it's a 

24           little bit unfair because it does include 

25           some undergraduate debt. 

0174 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2                       So the law school debt, per 

 3           se, we should change that slide.  The law 

 4           school debt would be lower than $108,000. 

 5                       But they are, nonetheless, 

 6           carrying that kind of debt, and those are 



 7           the people that are trying to make public 

 8           service careers in the JAG Corps. 

 9                       The -- there is talk, from 

10           time to time, of removing our bonuses. 

11           That's -- that's what it's called 

12           colloquially within the Navy. 

13                       That would be a very bad thing 

14           if that happens, if that goes away.  It 

15           will severely limit our ability to attract 

16           the quality judge advocates that we need 

17           in this community. 

18                       I think the temptation is for 

19           people who have to save money to look at 

20           this as a bonus program much like you 

21           would give bonuses to enlisted Sailors or 

22           pilots, something they can dial up and 

23           dial down like a rheostat. 

24                       And when they look at us right 

25           now in this economy, they say, you're not 
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 2           short of lieutenants, so what do you need 

 3           a bonus for?  We're going to take that 

 4           money back. 

 5                       It's much more complicated 

 6           than that.  This is a lifetime bit of 

 7           financial planning for these attorneys, 

 8           and what we really need to do is increase 

 9           judge advocate continuation pay to 

10           $90,000, but short of that, if we remove 

11           the bonuses, we will -- we will suffer. 

12                       Shifting gears to a topic that 

13           is -- and I left some notes pages to go 

14           along with this slide, because invariably, 

15           this is a topic that causes confusion and 

16           sometimes consternation in how we run our 

17           judge advocate community. 

18                       It's extremely important to 

19           us, and you'll see why even more so when 

20           we get to some later slides, in terms of 

21           the ratio of active-duty flag officers to 

22           judge advocates across the different 

23           departments. 

24                       The law allows the Navy and 

25           the Marine Corps to have one each 
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 2           Assistant Judge Advocate General of the 

 3           Navy.  That's -- that is the title. 

 4           Whether it's Navy or Marine, at any one 

 5           time, we're allowed to carry one Assistant 

 6           Judge Advocate General of the Navy. 

 7                       This position can serve as an 



 8           active-duty officer, as an active-duty 

 9           One-Star.  But the debate back in the '60s 

10           between the Senate, which was going to 

11           require it to be a One-Star, and the 

12           House, who said there should be no 

13           involvement of One-Star alone, emerged out 

14           of conference that it could be filled as 

15           the Services wished, but, in any case, the 

16           officer who had the billet had to retire 

17           as a One-Star, that was the compromise. 

18                       So the way it operates today 

19           is the Marine Corps fills the -- their 

20           AJAG of the Navy spot with an officer who 

21           is selected by a General Officer Board and 

22           going forward will be serving for a term 

23           of three years.  That -- the three years 

24           is by policy. 

25                       By law, once they have served 
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 2           for one year in that position and had that 

 3           position determined to have served 

 4           satisfactorily, that they served 

 5           satisfactorily in the position, they're 

 6           eligible to retire as a brigadier general. 

 7                       On the Navy side, we have one 

 8           position, the AJAG of the Navy, and 

 9           filling that position right now is 

10           Captain Mark Lawton, who, assuming 

11           approval by the Secretary, will retire as 

12           a One-Star, as a rear admiral lower half 

13           next summer. 

14                       Before he retires, he will 

15           have served for three years in the 

16           position of the Assistant 

17           Judge Advocate General for Operations and 

18           Management. 

19                       Two years required by Navy 

20           policy, one year as a vesting year to 

21           fulfill the period.  But at the end of the 

22           day, he is selected by a flag board, 

23           serves a three-year flag tour and retires 

24           as a One-Star.  He is not paid as a flag 

25           officer while he holds these duties. 
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 2                       Next year, when Mark Lawton 

 3           retires, he will, in all likelihood, be 

 4           succeeded by Captain Dan O'Toole, who will 

 5           then fill the Chief Judge of the Navy -- 

 6           I'm sorry, the AJAG of the Navy position. 

 7                       Currently, Captain O'Toole is 

 8           in his second year of service as the 



 9           Chief Judge of the Department of the Navy. 

10                       So in 2012, Captain O'Toole 

11           would be expected to retire.  He would 

12           retire with three years in the position as 

13           Chief Judge of the Navy.  He was selected 

14           by a flag board and will have served as a 

15           year as the AJAG of the Navy. 

16                       The sum and substance of this 

17           is that, at any one point, we have three 

18           people who are serving in billets that we 

19           have designated to be senior leadership 

20           billets, One-Star select billets within 

21           the blue suit Navy JAG Corps and one 

22           within the Marine Corps. 

23                       At any one time, only one 

24           Marine and one Navy is filling the 

25           statutory AJAG position.  But from a Navy 

0179 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           standpoint, every year, a new person fills 

 3           it such that we have a leapfrogging 

 4           rotation every three years. 

 5                       This is unusual, to say the 

 6           least, and it is -- it generated a -- in 

 7           2008, then Dr. Chou, who was a PNR at the 

 8           time, asked all the Services to come back 

 9           and explain Tombstone Retirement positions 

10           that they had. 

11                       And the Secretary of the Navy 

12           at the time, Secretary Winter, and the 

13           Chief of Naval Operations, 

14           Admiral Roughead looked at the AJAG system 

15           as it was applied in the Navy and said, we 

16           don't like this.  This is weird, and we 

17           don't think we ought to have this. 

18                       As we talked them through it 

19           more and explained to them the importance 

20           of these positions in our community as 

21           incentives for well-qualified, 

22           extraordinarily talented judge advocates 

23           to stay on active duty and perform 

24           important leadership positions in the 

25           absence of flag officers, they came to the 
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 2           point where they submitted, over their 

 3           signature, a request to OSD to have these 

 4           made active-duty One-Star positions. 

 5                       Their logic was, they are 

 6           important.  They ought to be active-duty 

 7           One-Star positions.  We would like 

 8           head-strength relief to get those. 

 9                       So that's the request that 



10           went to OSD.  We have seen no further 

11           action on that request.  There's been a 

12           change in Administrations, and we've heard 

13           nothing more about it. 

14                       So particularly with the -- 

15           the current climate that the Secretary of 

16           Defense is looking to reduce active duty, 

17           general and flag officers, I, 

18           personally -- and this is a personal 

19           opinion -- don't think it's realistic in 

20           the least to be asking for active-duty 

21           One-Star positions for these positions. 

22                       But I think it's absolutely 

23           imperative that we have the ability to 

24           have the retention tool to keep these 

25           officers on active duty the way we've been 
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 2           doing it for a number of years, and doing 

 3           it successfully. 

 4                       I'll put this in context of 

 5           the other Services later on. 

 6                       That is the AJAG story. 

 7                       CHAIRMAIN DELL'ORTO: 

 8           Admiral Houck, the other military 

 9           departments don't have tombstone 

10           positions. 

11                       VICE ADMIRAL HOUCK:  No, they 

12           have active-duty flag officers. 

13                       And I have a slide later that 

14           gives a little more specificity on that. 

15                       MR. MOLZAHN:  Admiral, just 

16           one question.  I certainly accept the 

17           realism of your position on this. 

18                       But putting aside that and 

19           looking at the kind of concerns that 

20           Congress expressed in creating this Panel, 

21           do you think creating four essentially 

22           permanent flag positions would contribute 

23           to -- to -- to essentially improving what 

24           I think Congress were concerned about? 

25                       VICE ADMIRAL HOUCK:  I think 
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 2           that if -- if we had active-duty One-Star 

 3           positions in the abstract, I -- it would 

 4           not hurt the Department of the Navy at 

 5           all, you know, in the vacuum of -- first 

 6           of all, from an appearance standpoint. 

 7                       I think there is a lack of 

 8           sort of understanding generally about what 

 9           these positions really are and how they 

10           get there, and there's always a bit of a 



11           running joke about it when people begin to 

12           realize that people serve as an 06 and 

13           then retire as a One-Star, there's a bit 

14           of a presumption that, oh, what a good 

15           deal this is. 

16                       You do an 06's job and then 

17           you walk away as a flag officer.  That's 

18           the wrong presumption.  They are doing the 

19           job of a flag officer.  They are doing the 

20           job that flag officers do in other 

21           Services, but serving as an 06 while they 

22           do it. 

23                       It is imperfect, but it would 

24           be -- it is certainly -- the way we do 

25           business now is certainly better than if 
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 2           we were to say this whole program is going 

 3           away, and now what you've got to do is 

 4           just detail 06s who can leave at any time 

 5           they want to, who you can't preserve any 

 6           continuity, and who, because they are 

 7           talented lawyers, the people that we have 

 8           in these jobs right now, Mike Quinn, 

 9           Dan O'Toole, Pete Collins, the Marine, and 

10           Mark Lawton are exceptionally talented 

11           officers who have joint experience, who 

12           could easily serve as the Deputy JAG or 

13           the JAG at some point. 

14                       They can go elsewhere to find 

15           work.  They stay, in part, because of 

16           these incentives, in part, because of 

17           their public service commitment.  But we 

18           need this to be able to keep those kind of 

19           people around to help us run the 

20           community. 

21                       To your question, would it be 

22           better to have them be active-duty 

23           One-Stars? 

24                       I suppose it would in several 

25           different respects: in terms of the -- the 

0184 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           appearance it gave to the outside, in 

 3           terms of the incentive it gave for people 

 4           to stay and actually fill the positions 

 5           and get paid to do the work that they're 

 6           doing, as a way to add credibility to the 

 7           positions as well. 

 8                       You picked up on the word. 

 9           The realism of it right now is it's a 

10           difficult thing for me to advocate for. 

11                       A brief note about our reserve 



12           community.  We've spent a lot of time 

13           talking about the active component.  The 

14           reserves played a very important role, and 

15           we are -- we have created these three 

16           pillars, I made reference to them earlier, 

17           but the very -- the whole concept of a 

18           reserve component have changed. 

19                       We are not designing them to 

20           be a mirror image of the active component 

21           anymore, where they try to do the same 

22           things to get generalized experience that 

23           active-duty judge advocates get. 

24                       We have put the rudder over, 

25           and we are building these pillars.  We 

0185 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           have populated them already.  We have a 

 3           formal board to select people to go into 

 4           these pillars, and that is where they will 

 5           practice. 

 6                       And it is up to us to make 

 7           sure that they promote in the right sort 

 8           of percentages and opportunities to make 

 9           sure that they are -- each of the areas 

10           are represented well as we go forward with 

11           our reserve component. 

12                       The other thing that we're on 

13           the threshold of is doing something that I 

14           think is not news to the other Services, 

15           but it will be news for us, is to do 

16           direct commissions. 

17                       We historically have taken all 

18           of our reserve component judge advocates 

19           from within the Navy; that is to say, they 

20           leave active duty and they transition to 

21           the reserve component.  That's a good 

22           model.  It has served us well. 

23                       But I think that going 

24           forward, particularly in the areas of 

25           litigation, as we talked about, or cyber, 
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 2           to name a couple right off the top, that 

 3           we may need to look more directly on the 

 4           outside and get these people in more 

 5           quickly and take advantage of their 

 6           civilian expertise to inject them 

 7           immediately into the community. 

 8                       Exactly how many that will be, 

 9           exactly when it will happen, I'm not in a 

10           position to tell you that right now, but 

11           we are driving it forward and looking 

12           actively at trying to do that. 



13                       And I really do think, as a 

14           practical matter in this area of 

15           litigation, if we can find people that 

16           have criminal litigation experience on the 

17           outside and bring them in directly, that 

18           there may be some potential for us to use 

19           them in a way that's productive that way. 

20                       By way of summary: 

21           court-martial litigation.  We're applying 

22           rigorous oversight to it.  We know the 

23           need to produce a quality system.  We know 

24           that the litigation practice, particularly 

25           on the blue suit side, is declining. 

0187 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2                       We've got to use our resources 

 3           smartly and efficiently there.  Demand 

 4           signals are growing in those other areas, 

 5           and we've got to make the investment in 

 6           community health that's required to do 

 7           that. 

 8                       Next, please. 

 9                       Finally, I'd like to sort of 

10           bring this all to a conclusion and to talk 

11           about JAG Corps end-strength and what all 

12           this prelude means for that. 

13                       Next, please. 

14                       Three things I want to talk 

15           about here.  First of all, the risk of 

16           getting it wrong.  And there are risks to 

17           getting it wrong.  There are risks to 

18           getting it wrong if we get it too high. 

19           There are risks to getting it wrong if we 

20           get it too low. 

21                       Secondly, there is no 

22           established model for determining how many 

23           judge advocates we should have in the 

24           Department of the Navy. 

25                       It's the conversation I had 
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 2           with the CNA about there is no algorithm. 

 3           And there are some ways of looking at it 

 4           to give you perspective on the issue, and 

 5           I want to do that. 

 6                       I want to look at basically 

 7           kind of status quo, where we are now in 

 8           the Department of Defense with attorneys. 

 9           And I want to spend some time talking 

10           about the CNA study and then give you my 

11           own views on -- on where we are with this. 

12                       Please. 

13                       This has a lot of words on it, 



14           but I think that we can -- we can pretty 

15           fairly summarize those words by saying 

16           that there are risk and -- and what this 

17           slide doesn't convey is the risk of 

18           getting it wrong by having too many. 

19                       It harkens back to all the 

20           budget slides at the beginning of this 

21           brief which says that we are not in a mode 

22           right now where we can afford to waste 

23           anything, and, you know, one, two, three, 

24           four people matter. 

25                       So we have got to fine-tune 
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 2           this as much as we can humanly possible to 

 3           get the right numbers, because every 

 4           officer that we have on duty that we don't 

 5           need costs the taxpayers money.  Every 

 6           person that we have serving costs money, 

 7           and we've got to get that right. 

 8                       Of course, as a community 

 9           leader, I worry about the risk of getting 

10           it wrong at the other end of the spectrum. 

11                       And I think there are risks to 

12           the Department of the Navy from an 

13           organized training and equip standpoint. 

14           I think there are risks to the joint force 

15           and our combatant commanders from an 

16           operational standpoint in terms of a 

17           degraded quality of practice. 

18                       And I -- I think there are 

19           risks to the JAG Corps and to all 

20           Uniformed Judge Advocate communities in 

21           having our brand eroded. 

22                       If we work people too hard, we 

23           don't give them the education that they 

24           need, we don't allow them time and enough 

25           resources such that they're working all 
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 2           the time that they can't do the mentoring 

 3           and training of the seed corn that we have 

 4           to grow, and that we create a stress on 

 5           the force that I think there will be a 

 6           cyclical effect. 

 7                       The brand erodes, the services 

 8           we provide are eroded, the perception of 

 9           the community is diminished because of the 

10           services being eroded, and it's a vicious 

11           circle, I think, that we can get ourselves 

12           into. 

13                       CNA asked me to talk about how 

14           does it really -- when you say you need 



15           more judge advocates at a certain place, 

16           as -- as I say, as I will say, how do you 

17           know exactly how many that you need and 

18           what are -- what are the risks, apart from 

19           these sort of functional risks, how does 

20           that translate into risk? 

21                       And I think there are a number 

22           of ways that it does. 

23                       First of all, work gets done 

24           superficially.  Instead of reading the 

25           case to the end, it gets read halfway, and 
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 2           people make assumptions about what the 

 3           rest of the case says because they're 

 4           busy. 

 5                       Or work gets done more slowly. 

 6           So rather than a commander or a Sailor 

 7           getting the answer when they need it, they 

 8           get it a week later, and it's not as 

 9           helpful to them. 

10                       Or issues are never spotted in 

11           the first place.  People are absent, and 

12           so a line commander who thinks he can 

13           reach back to a lawyer doesn't know when 

14           to reach back and misses the issue all 

15           together. 

16                       There are arguments at the 

17           policy level that are never made because 

18           we don't have the resources to send 

19           somebody to -- to an ICC or to a Law of 

20           Sea meeting and such.  They're subtle. 

21           There are nuances. 

22                       I think when we take the time 

23           to think about them, we realize they're 

24           all real, and we know what they are, but 

25           those are the kind of risk that -- that 

0192 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           lead to the erosion of the quality advice 

 3           that we might see. 

 4                       Next, please. 

 5                       I think this is a very 

 6           interesting slide.  I don't think it's a 

 7           determinative slide.  I think it is what 

 8           it is. 

 9                       And what it shows are ratios 

10           of -- starting at the top, active-duty 

11           judge advocates to end-strength such that 

12           the Army has one active-duty judge 

13           advocate for every 310 Army soldiers; the 

14           Air Force has one for every 273; the Navy 

15           has one for every 411; and the Marines, 



16           are even worse, at one to 457. 

17                       You might say, well, that's 

18           not quite a fair comparison, because 

19           General Counsel attorneys do work in the 

20           Navy that they do not do in the Army and 

21           the Air Force.  Fair enough. 

22                       The next line tries to account 

23           for that, and the ratios change when you 

24           add in the civilian attorneys in all the 

25           departments and how those ratios come out. 
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 2                       So for the blue suit Navy -- 

 3           and we did that by attributing Navy 

 4           General Counsel to sort of Navy missions, 

 5           and the General Counsel that work within 

 6           the Marine Corps to Marine Corps -- the 

 7           ratios change, but you still get a feel 

 8           for what they are. 

 9                       Reserve component 

10           end-strength. 

11                       The numbers -- you can see 

12           what the numbers are, and to the AJAG 

13           point, you can see what the active flag 

14           and general officer strengths are across 

15           the Services: one to 360, one to 205, one 

16           to 400 and one to 443. 

17                       And the career SES attorneys, 

18           if they are analogous to flag and general 

19           officers, those are the ratios there. 

20           They are what they are.  It doesn't mean 

21           that the other Services necessarily got it 

22           right just because they've got more 

23           lawyers per capita. 

24                       But those are the numbers, and 

25           those are -- we're pretty confident, are 
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 2           accurate numbers because we got them from 

 3           the other Services. 

 4                       Next slide. 

 5                       MS. MILLER:  Admiral, can I 

 6           ask a clarification question? 

 7                       On the slide, the active-duty 

 8           judge advocates, I presume, in fact, would 

 9           not include the civilian attorneys who are 

10           working with you, or -- 

11                       VICE ADMIRAL HOUCK:  The 

12           civilian attorneys of all kinds -- I 

13           think we put those in the second -- in 

14           the second figure. 

15                       MS. MILLER:  So whether or 

16           not they worked officially for the 



17           JAG Corps or -- they're all the same. 

18           Thank you. 

19                       VICE ADMIRAL HOUCK:  Right. 

20                       You could make the argument, 

21           though, that a fair way to portray this 

22           would be to say that in the active-duty 

23           judge advocate end-strength, the top line, 

24           that we should have included 50 civilian 

25           attorneys in that total. 
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 2                       I think it's -- it would be a 

 3           point of discussion, because they 

 4           certainly are attorneys, and they 

 5           certainly add attorney value to us, but 

 6           they're also not judge advocates and don't 

 7           add sort of the same value that judge 

 8           advocates add.  So it's a bit of a mixed 

 9           thing, from my perspective. 

10                       Please. 

11                       The Center for Naval Analyses 

12           study that was commissioned in 2006 and 

13           completed in 2008, a few words about the 

14           origins of that study. 

15                       When Jim McPherson was the 

16           Judge Advocate General and Bruce MacDonald 

17           was the Deputy JAG, and I was something 

18           called the Special Assistant for 

19           Transformation, which essentially is 

20           strategic planner when I was a captain, we 

21           sat around -- I, from a staff perspective, 

22           them from a leadership perspective -- and 

23           said we need to look at our community, and 

24           we need to understand wherever it comes 

25           out, chips fall where they may, we were -- 
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 2           how many judge advocates we need in this 

 3           community. 

 4                       We were in -- at that time, in 

 5           the era of just leaving the era of 

 6           Vern Clark as the CNO, who had brought a, 

 7           I believe, tremendous business perspective 

 8           under the business of the Navy, and 

 9           Admiral Mike Mullen was just becoming the 

10           CNO and shared many of Admiral Clark's 

11           perspectives in that regard. 

12                       So in the Navy, this was 

13           topical at the time. 

14                       So we commissioned CNA, we 

15           paid $700,000 for it.  We eventually got 

16           the Bureau of Naval Personnel to cosponsor 

17           this with us.  They made a lesser 



18           investment in the study. 

19                       And, to my knowledge, it is 

20           the only comprehensive study of judge 

21           advocate manning in -- certainly in the 

22           blue suit Navy that has ever been done.  I 

23           can't speak more broadly than that, but 

24           that is what the CNA study represented. 

25                       They did it, of course, by 
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 2           doing data collection, as well as 

 3           subjectively interviewing a large number 

 4           of senior flag officers at the time to get 

 5           their perspectives on the Navy JAG Corps. 

 6                       They base a lot of their data 

 7           evaluations on -- we spent a lot of time 

 8           talking about what the right baseline was 

 9           for deciding what sort of work was 

10           required from somebody. 

11                       So in the end, they came up 

12           with three different measures: a 40-hour 

13           workweek, which, in fact, is the Navy 

14           shore-based manpower instruction.  That's 

15           the Navy shore-based standard.  It's a 

16           70-hour workweek or if you are afloat at 

17           sea.  But we also included a 45-hour 

18           workweek and a 50-hour workweek, just so 

19           people could get some different 

20           perspective across that. 

21                       Our feeling was that -- I 

22           think we ended up at the end of the day 

23           making a recommendation that a 40-hour 

24           workweek, as sort of offensive as that 

25           sounds, to some extent, for uniformed 
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 2           people in the military context, was -- was 

 3           the right baseline from which to proceed 

 4           from CNA for -- for a variety of reasons, 

 5           and that became the recommended 

 6           alternative that we took forward in 

 7           interim discussions back in 2008. 

 8                       MR. MOLZAHN:  Admiral, 

 9           because I've always been troubled about 

10           this, so let me just ask you now so -- 

11           you already partially answered it 

12           already. 

13                       But, you know, when I first 

14           saw this, my reaction was, well, you know, 

15           I've never actually seen a top performing 

16           legal office, and certainly, the JAG Corps 

17           qualifies as that, where attorneys work an 

18           average of 40 hours or were ever expected 



19           to work 40 hours. 

20                       And so I guess I was having a 

21           little trouble with their -- I know they 

22           took them out of those instructions 

23           because I asked to look at them as part of 

24           the process, but is that really your goal, 

25           to staff on a 40-hour week average 
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 2           workload for the JAG Corps? 

 3                       VICE ADMIRAL HOUCK:  No. 

 4           What I'm -- excuse me -- what I'm 

 5           attempting to do now is simply be 

 6           descriptive about the CNA study and to 

 7           point out that while a 40-hour-a-week 

 8           goal is not the standard -- to your 

 9           point -- about a top-level legal office 

10           doesn't work 40 hours a week; 

11           nonetheless, the equations that are used 

12           to set manpower in the Navy, that is a 

13           baseline, and we are not -- in many 

14           respects, not judged as a legal office. 

15                       We are judged as just another 

16           source of officers and enlisted personnel 

17           in the Navy. 

18                       There is a bit of 

19           apple-and-orange quality in that 

20           discussion. 

21                       But the third bullet on the 

22           series of things that I want to talk to 

23           here is my assessment, and it is 

24           ultimately not grounded in workweeks. 

25           It's my assessment from what I see as a 
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 2           community leader and as a Judge Advocate 

 3           General. 

 4                       I also think, though, while it 

 5           may be mistaken to say a 40-hour workweek 

 6           ought to be the standard, I also think 

 7           it's arguably mistaken to say that, for 

 8           example, a 50-hour workweek ought to be 

 9           the standard for people who are, 

10           particularly in our community, which is -- 

11           consists of a large number of junior 

12           officers who are trying to -- part of the 

13           reason they come in, then you begin to get 

14           into compensation issues and compensation 

15           alternatives, quality-of-life issues, 

16           life-work balance issues, the fact that 

17           they do deploy, the fact that they -- most 

18           all of our judge advocates today -- we 

19           have over -- of our 828 who are on active 



20           duty today, in the vicinity of 370 of them 

21           have done IAs.  Many of them will also 

22           deploy and go to sea. 

23                       So that 50-hour workweek, 

24           those 50 -- we have 50-hour workweeks 

25           working ashore in ashore assignments in 
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 2           NLSOs and RLSOs. 

 3                       So, at the end of the day, I 

 4           think that the workweek -- to frame this 

 5           in terms of work hours and workweek -- 

 6           becomes problematic.  It becomes 

 7           problematic across the spectrum. 

 8                       But I think that CNA, in 

 9           trying to find a way to do this, and going 

10           back to Mr. Dell'Orto's point early on, 

11           how do you know?  I think this was their 

12           best and a very good-faith attempt to try 

13           to start getting a metric, to try to start 

14           getting an algorithm of what should be 

15           required, because if you don't try to work 

16           toward that, then you really are doing 

17           everything by intuition and by the seat of 

18           your pants. 

19                       At least in partial answer, I 

20           hope, to your answer. 

21                       Next slide, please. 

22                       The slide that is on the 

23           screen and the slide that was provided to 

24           you is wrong, it's an incorrect slide, and 

25           I would ask that you ignore it.  And I 
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 2           think we've given you a substitute for 

 3           that slide. 

 4                       What I would do to the slide 

 5           that's on the screen is there is a line 

 6           across the bottom that says total onboard. 

 7           Ignore it.  That should have a line 

 8           through it.  What we want to do with this 

 9           slide and what we have done with the 

10           replacement slide is simply add in the far 

11           left column, the baseline from which CNA 

12           was making their calculations. 

13                       So, by example, in Option 4, 

14           if CNA set recommended 191 additional 

15           officers, that would be 191 additional 

16           officers on top of the number that were 

17           onboard at the time when they did the data 

18           collection, which was, to your far left, 

19           765. 

20                       That's what the parenthetical 



21           insert on the paper copy of the slide that 

22           we gave you is, where it says officer 

23           increase and it says, in parentheses, 765. 

24           That's the baseline from which CNA was 

25           starting. 
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 2                       Likewise, enlisted increase, 

 3           there were 424 legalmen on active duty at 

 4           the time when CNO did their data 

 5           collection. 

 6                       I apologize for the mistake in 

 7           the slide. 

 8                       Does my explanation make 

 9           sense? 

10                       REAR ADMIRAL MCPHERSON:  Yes. 

11                       MR. MOLZAHN:  Yes. 

12                       VICE ADMIRAL HOUCK:  Okay. 

13           And these were the CNA findings.  Two 

14           scenarios: a high pre-2003 set of 

15           scenarios and a post-2003 set of 

16           scenarios.  High and low relates to 

17           military justice caseload demand that -- 

18           and, as we've talked about, it changed 

19           and has continued to trend downward in 

20           2003. 

21                       They also did extensive 

22           interviews of flag officers.  This is by 

23           no means comprehensive, but I wanted to 

24           highlight a few of the points made by flag 

25           officers that really resonate with me as a 
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 2           community leader today. 

 3                       The first one is that they see 

 4           the need for judge advocates in those 

 5           areas, although not all are willing to pay 

 6           for them at their own commands. 

 7                       It is the next bullet -- and 

 8           you can sort of process all of this 

 9           together and draw the conclusions that you 

10           will -- they wanted the JAG Corps officer 

11           on-site, and those that did not have one 

12           on-site, to the extent that any flag 

13           officers expressed dissatisfaction with 

14           their service from the JAG Corps, it -- it 

15           is when they did not have one on-site and 

16           they had to use some form of reachback or 

17           circuit riding and wait for the JAG to 

18           come to help them. 

19                       The next, I think, is 

20           extremely important, and the words I 

21           really want to highlight are, they were 



22           unsure how hard their JAG Corps officers 

23           were working to provide the advice that 

24           they got, so it was not clear to them 

25           whether there was a need for more 

0205 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           JAG Corps officers because the -- the 

 3           predicate to that is they were getting 

 4           what they needed, and they had no idea 

 5           what level of effort was going into 

 6           getting what they needed. 

 7                       This goes to a point that I 

 8           will make in a few minutes about the fact 

 9           that today, in our Navy component 

10           commands, I believe there's unmet demand 

11           signal for judge advocates to meet the 

12           very kind of missions that the flag 

13           officers talked about in the CNA study. 

14                       I can quantify that demand 

15           signal that I believe is unmet.  It's the 

16           kind of demand signal that 

17           Vice Admiral Byrd came to talk to me about 

18           yesterday, and he said, We need lawyers at 

19           these two tactical -- at these two strike 

20           groups -- the two task forces that don't 

21           have them now.  And I said, But those 

22           never came through in the budget process. 

23           He said, Well, nobody asked me about it. 

24                       And it goes to the dynamic of 

25           asking for lawyers in the budget 
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 2           environment that we're in today and the 

 3           pressure to now do that. 

 4                       And I am being as candid as I 

 5           possibly can to say that I believe there 

 6           is unmet demand signal in this area of 

 7           operational law and command advice. 

 8                       I also believe there's other 

 9           unmet demand signal that I'll talk about, 

10           but it is superficially possible to say 

11           when you start looking at our spreadsheets 

12           and doing green eye shades, we have to 

13           say, in a particular budget year 

14           submission, we don't see any lawyer group 

15           billets here.  That's because they're not 

16           asking.  And it is, in my estimation, not 

17           because it isn't needed. 

18                       Next, please. 

19                       REAR ADMIRAL MCPHERSON:  Can 

20           I touch on the CNA statement for just a 

21           moment? 

22                       VICE ADMIRAL HOUCK:  Please. 



23                       REAR ADMIRAL MCPHERSON:  And 

24           I'll be very candid. 

25                       You were right in your initial 
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 2           comments that I was still on active duty 

 3           when we conceived of this, identified the 

 4           need for it, and then it went forward. 

 5                       So when I saw that, in the 

 6           legislation, Congress had specifically 

 7           mentioned the CNA study, I was looking 

 8           forward to reading it. 

 9                       Having read it, I'm profoundly 

10           disappointed.  I think it is fundamentally 

11           flawed in a number of ways. 

12                       We can get into that in a 

13           question and answer if -- if what you're 

14           about to tell us is based on that CNA 

15           study.  If it is, then I need to ask a lot 

16           of questions. 

17                       If it's not, if it is -- if it 

18           can -- if the CNA study was perhaps a 

19           point of departure for you in these 

20           recommendations, then we need not get into 

21           what I feel is profound flaws. 

22                       Did you base your 

23           recommendations you're about to give us 

24           exclusively on that CNA study? 

25                       VICE ADMIRAL HOUCK:  No, sir. 
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 2                       REAR ADMIRAL MCPHERSON:  Okay. 

 3                       VICE ADMIRAL HOUCK:  I think 

 4           it's fair to qualify that answer, and one 

 5           of the questions submitted in the RFIs 

 6           was are there errors -- statistic -- 

 7           projected statistical error, I think, was 

 8           the question that was submitted to us, 

 9           and I don't -- I don't know that answer 

10           from a statistician standpoint. 

11                       But I do know that there are 

12           some factors that went into the CNA study 

13           that are worth, you know, talking about. 

14                       They did data collection over 

15           a two-week period.  By CNA's own 

16           acknowledgment, they did it at a time of 

17           year, June, where they believe there may 

18           well have been people that were not 

19           present to participate in the study, so, 

20           if anything, their numbers could have been 

21           undercounted. 

22                       The CNA study did not account 

23           for -- for people that we have in school 



24           at any one time.  The study points that 

25           out, I believe, but it's not -- it 
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 2           won't -- those kind of demand signals 

 3           won't show up in the numbers that come 

 4           from the CNA study. 

 5                       I think the CNA study 

 6           acknowledged that the military justice 

 7           caseload was declining, but to the extent 

 8           that they predicted growth in 

 9           international environmental law, I'm not 

10           sure there's such a precise prediction 

11           about declining numbers on the military 

12           justice side. 

13                       I think the study was focused, 

14           as they were asked to do, largely on 

15           officer -- and they -- they measured 

16           across the board. 

17                       But I think that you could be 

18           more sophisticated -- and this is not a 

19           criticism of CNA, but it is just an 

20           observation -- that some of the trade-offs 

21           that are available between civilian 

22           attorneys and officers, I'm not sure 

23           that's fully fleshed out in the study. 

24                       For example -- well, we talked 

25           about one, in our legal assistance 

0210 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           practice, rising demand signal, but there 

 3           are different ways to meet that demand 

 4           signal.  We don't necessarily need to 

 5           throw more officers at that demand signal. 

 6                       I think we could meet it in a 

 7           few years with enhanced, better-educated 

 8           paralegals, as well as a more civilianized 

 9           practice in the legal assistance realm. 

10                       And, you know, there are 

11           examples of that that you could cite where 

12           you say, well, if you have -- you say 

13           there's a requirement for 10 officers. 

14           Could you do that with eight officers or 

15           seven officers and three civilians?  You 

16           might well could.  And I don't think that 

17           that -- those kind of nuances are explored 

18           in the CNA study. 

19                       I think the study was 

20           extremely helpful in the way that it made 

21           an attempt, a good-faith attempt, and 

22           showed both the value of data collection 

23           as well as the challenges of data 

24           collection in trying to come up with a way 



25           to quantify the need for judge advocates. 
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 2                       If that has been done before, 

 3           I've never seen it, and certainly within 

 4           the Department of the Navy.  And it is -- 

 5           that quantification is something that I've 

 6           cared a lot about for the past four or 

 7           five years. 

 8                       I think it's also helpful in 

 9           the way that it took the anecdotal 

10           observations of flag officers, of senior 

11           officers who understand the practice and 

12           understand as clients and captured their 

13           observations. 

14                       So I think the CNA study was 

15           valuable, but that's context for the 

16           answer to your question, which is my 

17           estimation based on the CNA study.  It's 

18           not based on it. 

19                       It's -- and I will explain 

20           sort of how I come to where I am, if 

21           that's responsive to your question. 

22                       REAR ADMIRAL MCPHERSON: 

23           Absolutely.  I'm much more confident in 

24           your recommendations than I am CNA's, 

25           based upon that study. 
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 2                       As I said, I think their 

 3           methodology was flawed.  I think 

 4           utilizing -- well, utilizing individual 

 5           input through self-reporting, the industry 

 6           will say, is the least credible, the least 

 7           reliable method of collecting workload 

 8           data. 

 9                       And there are normative 

10           aspects that can be utilized to norm that 

11           data on self-reporting.  They didn't use 

12           any of the normative.  They just didn't do 

13           that. 

14                       The other thing that left me 

15           cold was the only workload factor they 

16           utilized was military justice.  That's it. 

17           All they measured was military justice. 

18                       I -- how could they -- I know 

19           I'm asking the wrong person, but I guess 

20           I'm venting, more than anything else.  I 

21           was just so disappointed. 

22                       The thing that really bothered 

23           me, though, was their -- their 

24           pre-2003/post-2003, and they're coming up 

25           with the different scenarios.  They didn't 
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 2           include a third scenario of what if your 

 3           caseload continues to decline?  That was 

 4           not in there, and that's what's been 

 5           experienced since 2008. 

 6                       So where does that leave you 

 7           with the conclusions that CNA came to if 

 8           you've got a scenario you know now wasn't 

 9           included in their recommendations? 

10                       Again, we needn't get into the 

11           details of the CNA study, but I feel 

12           compelled only because Congress looked to 

13           it and said there's something important 

14           here. 

15                       I agree with you, the -- the 

16           collection of the comments from the flag 

17           officers was probably very beneficial, and 

18           I suspect that the limitations on the 

19           study, the process was funding-driven. 

20           You know, if you wanted to have a Humvee, 

21           it would have cost you a lot more money. 

22           You got what you paid for, I suppose. 

23                       But, again, the CNA study, I 

24           was very disappointed in it, and -- and it 

25           wasn't up to the quality that I expected 

0214 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           of CNA. 

 3                       VICE ADMIRAL HOUCK:  A couple 

 4           of thoughts.  I think that it would be 

 5           helpful for the Panel to talk to CNA 

 6           about it, because I think that they 

 7           are -- would be prepared to discuss the 

 8           analytical methods in the study better 

 9           than I am.  I am a layperson in that 

10           regard. 

11                       I do think they anticipated 

12           the -- a decline in military justice 

13           practice, the same way they anticipated 

14           the growth in other areas of our practice. 

15                       At the end of the day, those 

16           forecasts don't -- those are forecasts, 

17           and I think we all understand what 

18           forecasts are.  And the forecasts aren't a 

19           prominent part of my own assessment of 

20           where we are today one way or the other. 

21           But I do think it would be helpful to talk 

22           to -- to CNA about it. 

23                       My own sense of it in 

24           presenting the -- because Congress asked 

25           to talk about the CNA study, and I think 
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 2           it's important to understand it and to 

 3           present it, and I've shared the findings 

 4           with Navy leadership. 

 5                       Part of Navy leadership 

 6           response back to me, not -- not 

 7           articulated in the terms that you just 

 8           did, but on some level may be expressing a 

 9           similar sentiment, was when I originally 

10           talked to Navy leadership, I did not 

11           present any specific numbers to them.  I 

12           expressed essentially this entire brief, 

13           but not with any specifics in it. 

14                       And after it was over, the 

15           comment was made to me, it would be 

16           helpful for us, leadership, if you would 

17           tell us what you think about it. 

18                       It's interesting to know what 

19           the attorney ratios are across the 

20           Department of Defense; it's interesting to 

21           know what CNA came up with. 

22                       It's interesting to know what 

23           sort of manpower assessments are done in 

24           the bureau with respect to who's 

25           operational and who's support and those 
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 2           kind of things, but what we would really 

 3           like to understand is, based on the 

 4           benefit of your 30 years of active duty in 

 5           the United States Navy, 25 years as a 

 6           judge advocate and your position as a 

 7           community leader now for four years, what 

 8           is your assessment of what your community 

 9           needs to do its job? 

10                       And so I came back with that 

11           assessment, and I am authorized to tell it 

12           to you as well.  And it came out probably 

13           in a more simple way, and it is 

14           essentially what we are -- and, no doubt, 

15           people could argue with it on either end 

16           of the spectrum, but essentially what it 

17           is is I've looked at our community. 

18                       And my sense of the community 

19           is we're doing a job right now with a 

20           given end-strength right now, which is 

21           about 830 people, and where are we not 

22           doing the job the way I think that we 

23           ought to be doing the job?  Where do we 

24           need help? 

25                       And so in a way that I was 
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 2           asked the question was, think about this 

 3           in terms of a baseline for judge 

 4           advocates, that if all your IA assignments 

 5           and all your military commissions 

 6           assignments went away tomorrow, how many 

 7           judge advocates would you need to do your 

 8           job? 

 9                       So on the far left, you see 

10           the number 830, and for public math 

11           purposes here, we take out 75, and 75 is 

12           what it takes me today to do the IA 

13           mission; that is, the IA mission, plus the 

14           Office of Military Commissions.  That is 

15           the active component.  We have a -- we do 

16           more. 

17                       I'm talking about active 

18           component now.  This is my active 

19           component load.  The reserve picks up 

20           additional requirements.  So take away 75, 

21           and you're left with a number of 755.  And 

22           then that means that all the IAs and all 

23           the military commissions people, all the 

24           people that have gone doing those 

25           nontraditional missions are gone to us 
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 2           now.  Can we function? 

 3                       And the first answer is no, we 

 4           should not function that way because they 

 5           left work behind.  They left work behind, 

 6           and we need to get some of that back in 

 7           terms of the people that we build back 

 8           into the community. 

 9                       We don't need it all back, 

10           because over the course of these years, in 

11           large measure because of this declining 

12           court-martial caseload that we have seen 

13           so far, we have been able to get by 

14           because with IA's out-of-pocket, largely 

15           because the court-martial caseload has 

16           declined. 

17                       So to the extent that you say 

18           take away 75 IAs and then now you want to 

19           add back in 35, I might've said I need 

20           them all back.  Those were all out of 

21           hide, in a sense, and I need them all 

22           back. 

23                       But I'm not saying that.  I'm 

24           saying that there's a percentage of them 

25           that, because the caseload is declined, we 
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 2           don't need to get them all back. 



 3                       So that's sort of the first 

 4           part of the equation. 

 5                       The second part is a demand 

 6           signal of 30 judge advocates that I 

 7           believe exist in our Navy component 

 8           commands.  And our Navy component 

 9           commands, for purposes of this discussion, 

10           are the Fleet Forces Command, which some 

11           might know as the Atlantic Fleet, but 

12           that's our equivalent, I believe, of our 

13           combat command or Army Forces Command or 

14           whatever. 

15                       The Fleet Forces Command, the 

16           "claimency," if you will, has got a demand 

17           signal, and that 5th Fleet, NAVSET in 

18           Bahrain NAV year; 6th Fleet, which is also 

19           now, importantly, Naval forces Europe and 

20           Africa, and the 6th Fleet covers Africa 

21           now -- Europe's pretty stable, Africa's 

22           not, in terms of what's going on there in 

23           terms of legal work -- the Pacific Fleet 

24           and our Special Warfare Command, as well 

25           as Navy's new Cyber Forces Command. 
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 2                       So across those operational 

 3           actors, there is, in my estimation, an 

 4           unmet demand signal for 30 judge 

 5           advocates.  We can break that down, we can 

 6           talk about why that is, but that's the 

 7           aggregate number that I assess as a 

 8           community leader. 

 9                       When I add those up, I feel 

10           that I need a baseline judge advocate 

11           community today of about 820 people.  That 

12           is not including the IA demand signal that 

13           I need today. 

14                       So if you fold the IAs back in 

15           for the current mission that we're doing, 

16           the number goes up to 895.  That's my 

17           assessment of it. 

18                       I'll tell you, frankly, I 

19           don't -- I honestly don't know, and I 

20           deliberately don't know, how those numbers 

21           fare exactly with respect to the CNA study 

22           recommendations.  I expect they may be in 

23           the ballpark of CNA, but they are arrived 

24           at independently; they're arrived at based 

25           on my intuition as a community leader, 
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 2           being in close contact with the 

 3           practitioners that are in our community. 



 4                       I can move on or pause for 

 5           questions. 

 6                       CHAIRMAIN DELL'ORTO: 

 7           Admiral Houck, let me ask this question 

 8           regarding the court-martial caseload. 

 9                       And in light of all the 

10           discussion we've had about complexity of 

11           cases, perhaps the diversion of NCIS 

12           focus, do you get a sense, anecdotally, 

13           from the commanders that there's a lack of 

14           satisfaction with the court-martial 

15           process in terms of either the results of 

16           those cases, the time associated with 

17           processing cases? 

18                       In other words, are we 

19           flushing things that would otherwise be 

20           prosecuted because they just don't want to 

21           deal with the system? 

22                       VICE ADMIRAL HOUCK:  I think 

23           that's very much part of this, the 

24           declining caseload, that, first of all, 

25           people are very busy, and they're busy 
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 2           for all the reasons that we sort of 

 3           understand. 

 4                       They are finding that it is 

 5           easier to do -- and, again, I use the 

 6           phrase carefully -- sort of the 

 7           low-hanging fruit, the easier cases, the 

 8           cases that are on the margin between 

 9           administrative processing and a possible 

10           court-martial prosecution; that they are 

11           choosing to dispose of those 

12           administratively, and some, to your 

13           earlier question, they are choosing to 

14           give people a second chance rather than do 

15           an administrative separation on that. 

16                       I think that was something 

17           that CNA heard in their discussions with 

18           flag officers, as well, and it's something 

19           that you hear analytically today -- I'm 

20           sorry, anecdotally today. 

21                       You have to be really careful 

22           because I do think if a commander says, 

23           for example, I need the money to do a 

24           case, and they're very explicit about it, 

25           they will get the money to do a case. 
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 2           Nobody is going to say to somebody, we 

 3           can't afford to do that case, take your 

 4           military justice case elsewhere. 



 5                       I think it's probably much 

 6           more nuanced and much subtler than that, 

 7           is that commanders have an operating 

 8           budget.  They're all great Americans. 

 9           They want to operate within the budgets 

10           they know are out there, so they make lots 

11           and lots of decisions. 

12                       And when they see that they 

13           have some discretion, they handle a case 

14           one way as opposed to another and still 

15           achieve the same results, they would do 

16           that. 

17                       Conversations I have with any 

18           number of people, maybe knowing that I'm a 

19           lawyer and think I might not get this, 

20           they remind me that this decline in 

21           caseload is a good thing.  And, of course, 

22           I agree with that, so long as good order 

23           and discipline is being maintained in -- 

24           in a suitable way. 

25                       I don't get the sense that 
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 2           people feel that good order and discipline 

 3           has broken down in any way in the 

 4           Department of the Navy, so there may be a 

 5           lot of wisdom in these choices to choose 

 6           lesser forums.  Might not be appealing to 

 7           lawyers who want to do trial practice, but 

 8           in the aggregate, it may be -- these may 

 9           be good decisions that are being made. 

10                       MR. MOLZAHN:  Admiral, I do 

11           have a question.  First, just to make 

12           sure I understand it. 

13                       On the peacetime scenario, 

14           you're saying your current inventory is 

15           830.  Is that your end-strength or is that 

16           your -- the number of judge advocates 

17           active duty you have onboard? 

18                       VICE ADMIRAL HOUCK:  Those 

19           are people.  Those are judge advocates 

20           onboard. 

21                       MR. MOLZAHN:  And when -- 

22           during peacetime, your IA military 

23           commission billets go away, and then you 

24           want 35 of the 75 back? 

25                       VICE ADMIRAL HOUCK:  Right. 
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 2                       MR. MOLZAHN:  And you want 

 3           plus 30 to meet new demand signals? 

 4                       VICE ADMIRAL HOUCK:  Yes, 

 5           sir. 



 6                       MR. MOLZAHN:  I guess my only 

 7           comment is that I guess fundamental to 

 8           what we're doing on the Panel, as you 

 9           well know, is to look at the numbers of 

10           judge advocates that are required, and I 

11           think it would be helpful to -- to know 

12           more about how you came to those numbers, 

13           whether you provide information here or 

14           you provide it in written form or any -- 

15           any manner you choose. 

16                       I don't question your 

17           judgment, but in terms of our process of 

18           trying to figure out whether that's the 

19           right number, I think it would be helpful 

20           to know how you got to that number and the 

21           process you used and kind of what data you 

22           relied on to do that. 

23                       VICE ADMIRAL HOUCK:  What I 

24           would like to do, if I may, is answer 

25           that kind of conceptually right now and 
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 2           then give you more specifics for the 

 3           record. 

 4                       I did it in -- fundamentally, 

 5           by -- of course, I think there's a -- 

 6           hopefully, anyway, there's a wisdom that 

 7           accumulates over the course of doing these 

 8           jobs and doing them long enough and -- and 

 9           visiting and having a sense of a feel for 

10           the community, Number 1, which leavens all 

11           of the judgments that I've made, Number 1. 

12                       Number 2, to make sure that my 

13           judgments are -- are current and my 

14           intuition is correct, we went out and had 

15           dialogue with -- across our community with 

16           senior judge advocates, asking them for 

17           their appraisal of the work that they are 

18           doing now and the work that they're not 

19           doing and the work that they feel is not 

20           happening.  So there is a pretty good 

21           dialogue with those judge advocates. 

22                       Thirdly, we took their inputs 

23           as a way to try to reflect current 

24           reality, and then evaluated that and came 

25           up with it that way.  So, for example, one 
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 2           of the inputs that came from the 

 3           Pacific Fleet was that we need -- there 

 4           was a lot of legal work to be done at 

 5           these two strike groups that I was talking 

 6           about earlier that came up -- that came to 



 7           us from talking to the judge advocate at 

 8           the Pacific Fleet. 

 9                       It was gratifying to me 

10           yesterday to hear the -- the 7th Fleet 

11           commander say that -- just sort of 

12           impromptu, without solicitation, that 

13           we've got a couple of places under my 

14           jurisdiction out here where we need to put 

15           lawyers in them, and I don't know what 

16           anybody else is telling you, but we need 

17           to put lawyers there. 

18                       So, I mean, conceptually, 

19           that's the process. 

20                       And, again, it's in response 

21           to the direct question I was asked by my 

22           leadership, is to tell us what you think 

23           and tell us why. 

24                       I will tell you that, having 

25           talked it through with our senior 
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 2           leadership, even in the -- even in the 

 3           environment that we're in, I got pretty 

 4           encouraging feedback from my senior 

 5           leadership, my most senior leadership, in 

 6           terms of the logic that went behind the 

 7           discussion and the way I laid it out and 

 8           the way we presented the analysis. 

 9                       On the -- on the 35 piece of 

10           it, the JAG and Naval Legal Service 

11           Command structure, the words say restore 

12           IA-induced shortfalls and command advice 

13           support to Sailors and families, the Naval 

14           Justice School and the couple of emerging 

15           practice areas, environmental law and 

16           cyber law. 

17                       I think in -- across the Naval 

18           Legal Service Command, they, and to a 

19           lesser extent, the -- the JAG staff, the 

20           OJAG staff, have been the bill payers for 

21           the IA mission and the OMC mission through 

22           the years. 

23                       So that's where they have 

24           come.  We don't take IAs out of fleet 

25           command staffs or any of the component 
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 2           commands that I've been talking about. 

 3           They're lean to start with, and they're 

 4           doing operations, so there's no place to 

 5           take people from. 

 6                       So we've got, for example, 

 7           people working really pretty extraordinary 



 8           hours trying to keep up with their 

 9           instruction mode and their course 

10           development mode at the Naval Justice 

11           School, particularly extraordinary in 

12           comparison, I think, to some of their 

13           counterpart institutions. 

14                       We've got -- we've already 

15           talked about the ways in which our demand 

16           signals are growing in the legal -- in the 

17           Naval Legal Service offices for 

18           operation -- I'm sorry, for Sailor and 

19           family support, and we've tried to account 

20           for that. 

21                       But when you take 35 people 

22           and distribute it across those places, 

23           it's -- it's a couple here, a couple 

24           there, but it ends up making a difference. 

25                       And this is the discussion 
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 2           that the CNO and I had about how do you 

 3           know exactly how many you need.  And my 

 4           answer is, I don't know exactly how many I 

 5           need, but you asked for my best intuition, 

 6           and this is what it is based on talking to 

 7           people.  I don't have a formula.  And I 

 8           don't know what the alternative is, absent 

 9           another study to -- to get at this. 

10                       So I hope that's helpful.  If 

11           it's not, I can try again. 

12                       MR. MOLZAHN:  I think so, and 

13           I appreciate your offer to provide more 

14           information in writing. 

15                       One other question just for 

16           clarification for me.  Despite my enormous 

17           respect for my colleague sitting next to 

18           me, I'm not one to totally dismiss the CNA 

19           study, although I understand some of the 

20           flaws. 

21                       But you pointed out in the 

22           paper that you gave us that during the CNA 

23           study, the baseline was 765; right now, 

24           the number is 830. 

25                       Kind of conceptually, how did 
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 2           you get from 765 to 830? 

 3                       VICE ADMIRAL HOUCK:  Well, 

 4           for one thing, the number -- I think that 

 5           there are unmet demand signals.  The CNA 

 6           study itself -- and I think the CNA study 

 7           was correct in the way that it 

 8           characterized the current -- the state of 



 9           the Department at the time as having 

10           legal risk.  And to say that their 

11           baseline then was the right -- that they 

12           were somehow affirming that was the right 

13           baseline, I think they were not. 

14                       I think that that's -- I'm not 

15           sure that I can -- that's the number of 

16           people that were onboard at the time in 

17           2007 in the Navy JAG Corps, according to 

18           CNA at the time -- 

19                       MR. MOLZAHN:  Okay. 

20                       VICE ADMIRAL HOUCK:  -- and 

21           that this is my reflection of what we 

22           need to do the job. 

23                       The work has grown and it has 

24           declined in some other areas. 

25                       MR. MOLZAHN:  Okay. 
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 2                       VICE ADMIRAL HOUCK:  Next, 

 3           please. 

 4                       We've done a similar -- while 

 5           we're waiting for the slide -- a similar 

 6           sense of the enlisted community, and we're 

 7           available to certainly discuss that. 

 8                       I know that my time is 

 9           beginning to run short, and we haven't 

10           addressed the other piece of this, which 

11           is the authorities piece, so I might go 

12           ahead and -- next slide, please. 

13                       There were three -- from my 

14           standpoint, three primary questions:  One, 

15           does the Navy JAG need more authority 

16           within the Navy over resources and 

17           manning? 

18                       Two, does the 

19           Judge Advocate General of the Navy need 

20           more authority over Marines? 

21                       And, three, one which I think 

22           is -- is part and parcel of the second 

23           one, is, what authority does the SJA to 

24           the Commandant of the Marine Corps have 

25           and need within the Marine Corps? 
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 2                       So I'd like to take each one 

 3           of those in turn. 

 4                       Next slide, please. 

 5                       The short answer is that I 

 6           don't believe that there is any direct 

 7           authority that I, as a 

 8           Judge Advocate General, need within the 

 9           blue suit Navy or the Department of the 



10           Navy, for that matter.  I do think there 

11           are some challenge areas and some areas I 

12           would watch carefully going forward to see 

13           how things turn out. 

14                       There are two ways I want to 

15           shape the discussion.  The first one is 

16           with respect to manpower policies as they 

17           relate to end-strength and bonuses and 

18           funding for some key items that I've 

19           talked about. 

20                       The second would be an 

21           assignment policy, per se. 

22                       In the Navy, we are -- we do 

23           end-strength resourcing, and without 

24           trying to build you a watch here, in 

25           essence, judge advocate requirements are 
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 2           determined in the Navy across 15 

 3           different, what we call, Budget Submitting 

 4           Offices. 

 5                       So, for example, the 

 6           Pacific Fleet is a Budget Submitting 

 7           Office.  The Commander of Fleet Forces 

 8           Command is a Budget Submitting Office. 

 9           The Secretary of the Navy is a Budget 

10           Submitting Office.  These 15 entities 

11           determine within their own lifelines how 

12           many people they need in all dimensions 

13           across to meet all their requirements. 

14                       And that is the baseline for 

15           determining how many of anything there is 

16           in the Navy.  Everybody deals with the 

17           same system. 

18                       These requirements are then 

19           submit -- submitted and summarized and 

20           collated with the Chief of Naval 

21           Personnel, who looks at all manpower 

22           within the Navy, and certainly all 

23           manpower that affects judge advocates, I 

24           should qualify it that way. 

25                       The Chief of Naval Personnel 
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 2           submits a manpower requirement to the Navy 

 3           comptroller, where all the other 

 4           requirements of the Navy compete with the 

 5           manpower requirements within the Navy, and 

 6           at the end of the day, we have a Navy 

 7           budget. 

 8                       But it starts -- to the 

 9           question of manpower policies and manpower 

10           authority, it starts with the ability to 



11           influence that budget process.  And I 

12           think what the Judge Advocate General 

13           needs to do is to participate aggressively 

14           in those processes.  And to the extent 

15           that legal requirements are not met to the 

16           satisfaction of the Judge Advocate General 

17           as a single community leader who can span 

18           across those 15 categories and have a 

19           sense of the community practice, then I 

20           think the JAG needs to go to the Chief of 

21           Naval Personnel or go to the Chief of 

22           Naval Operations or go to the Secretary of 

23           the Navy and make those points. 

24                       The same with some of the 

25           operation funding that's required for 
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 2           continuation pay and for funding of 

 3           schools and the like. 

 4                       In the assignment category, 

 5           consistent with Article 6, no one ever 

 6           attempts to tell the JAG where to assign 

 7           people.  I mean, they may attempt from 

 8           time to time, but it doesn't last long, 

 9           because of Article 6.  We are different 

10           than everybody else in the Navy that way 

11           in our ability to make, essentially with 

12           the exception potentially of -- of 

13           Four-Stars and senior political leaders, 

14           we make these decisions where people go. 

15           So that's just not an issue for us at all. 

16                       It's a little more 

17           complicated, though, when it comes to the 

18           subject of transferring billets among 

19           these BSOs. 

20                       So, for example, if I were to 

21           determine that the workload at the 

22           Pacific Fleet had really surged and that 

23           they didn't have enough lawyers there and 

24           that the workload at Naval forces Europe 

25           had really declined and that they had too 
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 2           many lawyers, it's easy for me to not 

 3           assign somebody to go to Europe.  I just 

 4           assign them to go to the Pacific Fleet. 

 5                       And, in fact, we do that 

 6           already.  We have people that we've 

 7           assigned that are independent of billets. 

 8                       But from a budgeting 

 9           standpoint, it becomes more complicated, 

10           because I can't move that billet from 

11           Naval forces Europe to the Pacific Fleet. 



12           The Budget Submitting Offices own those 

13           billets within our system, and if I don't 

14           assign somebody to that billet, then the 

15           next thing they might do is to say, well, 

16           we'll just cash that billet in and make it 

17           be a line officer or a human resources 

18           person, or we'll cut it all together. 

19                       The cutting of that billet 

20           ultimately sends a signal to the Navy that 

21           we have less need for lawyers, even though 

22           there is -- there has been a zero sum game 

23           here in the hypothetical I'm talking 

24           about, and there's more work over here, 

25           and unless the billet goes with it, 
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 2           that -- it won't -- a demand signal won't 

 3           be sent from that transfer of work. 

 4                       So nobody interferes with my 

 5           ability to assign people, but I'm more 

 6           restrained in my ability to move billets. 

 7                       CHAIRMAIN DELL'ORTO:  Who 

 8           pays for that?  If you move that billet 

 9           to Pacific Fleet, who pays for that 

10           billet -- not the billet.  If you assign 

11           the person an overage to the billets you 

12           have there, who pays for that? 

13                       VICE ADMIRAL HOUCK:  The 

14           people at the Pacific, it's a good deal 

15           for them, because they get a free lunch. 

16           The people in Europe are paying for it, 

17           so they either -- if they're -- I suppose 

18           if they weren't paying attention, they'd 

19           continue to pay for it, but that doesn't 

20           happen much. 

21                       CHAIRMAIN DELL'ORTO:  That 

22           was going to be my question.  Do they 

23           realize they're paying for the overage? 

24                       VICE ADMIRAL HOUCK:  Generally 

25           they do.  And the way this really plays 

0239 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           out is that there are two of these BSOs 

 3           where I am the customer.  So in the 

 4           scenarios I've been giving you, the 

 5           Pacific Fleet commander is the customer, 

 6           the European Fleet, the Naval forces guy 

 7           is the customer.  Two of them I am the 

 8           customer.  And what happens is, for those 

 9           BSOs where I'm the customer, I cheat 

10           myself, so to speak. 

11                       So at -- if the Fleet Forces 

12           commander has four lawyers and the work is 



13           for nine lawyers, I find five extra 

14           lawyers for the Fleet Forces commander. 

15           Those are out of hide. 

16                       I can do that to some extent, 

17           because I've looked at -- I have, for 

18           example, a declining military justice 

19           caseload, so I can take lawyers from that 

20           declining caseload, and I can move them 

21           over to the Fleet Forces Command. 

22                       But on paper, they only need 

23           four lawyers where, in reality, they need 

24           nine lawyers. 

25                       So there's a certain amount of 
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 2           that, not huge numbers of that going on 

 3           today.  There's probably 10 or 15 places 

 4           in the Navy where I'm doing that.  But 

 5           that's the distinction between the 

 6           assignment of people to do judge advocate 

 7           missions and the assignment of billets. 

 8                       I think what the JAG needs to 

 9           do, and it may be with -- now with 

10           Three-Star status for the JAG, it may be a 

11           little early to tell, but what a 

12           Three-Star Judge Advocate General needs to 

13           do is get in there and fight for these 

14           transfers, to say to the European guy, we 

15           need -- we have legal work over here.  You 

16           need to give that billet to the Pacific 

17           guy, and to do that kind of interplay. 

18                       I don't know how successful 

19           that will be.  Quite frankly, it's -- 

20           we're in -- we're in a brand-new world 

21           where the Three-Star status of the JAG 

22           puts you in a different position in our 

23           rank-conscious world to do business within 

24           your Department, and how that all plays 

25           out is unclear to me. 
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 2                       But at the moment, I can't say 

 3           those processes won't work because I don't 

 4           think we've had enough opportunity to try 

 5           them yet. 

 6                       MR. MOLZAHN:  Admiral, let me 

 7           follow up on that. 

 8                       I understand the answer to the 

 9           question is no, about whether you need 

10           additional authority, but let me just 

11           explore it a little bit more. 

12                       And you mentioned that while 

13           you have the ability to transfer people, 



14           you don't really have the ability to 

15           transfer billets, I guess, unless you own 

16           them. 

17                       Have you considered, in terms 

18           of additional authority, whether you want 

19           to own all of the billets or whether you 

20           want to be the Budget Submitting Officer 

21           for the entire JAG Corps, or -- and if you 

22           have thought about that, why -- why did 

23           you decide that was not -- not a good 

24           answer? 

25                       VICE ADMIRAL HOUCK:  Well, 
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 2           we've given it some consideration.  I 

 3           think, first of all, it would make us -- 

 4           certainly make us different than any 

 5           similarly-sized situated community in the 

 6           Navy.  So we would be different that way. 

 7                       CHAIRMAIN DELL'ORTO: 

 8           Including the medical community? 

 9                       VICE ADMIRAL HOUCK:  The 

10           medical community is a Budget Submitting 

11           Office.  They are -- you'll recall from 

12           the pie charts, you know, they make up 

13           the lion's share of the Staff corps in 

14           the Navy. 

15                       So to the extent that the 

16           JAG Corps is 5 percent of the Staff corps, 

17           the medical community is much, much, much 

18           bigger than we are.  And in that respect, 

19           I think people understand why they are a 

20           BSO. 

21                       So, Number 1, it would make us 

22           different.  And I'm not sure in and of 

23           itself that's a reason, but assuming that 

24           there's some wisdom in the way that the 

25           Navy is set up right now, it would depart 
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 2           from that. 

 3                       Secondly, there would be an 

 4           administrative tail that went with that, 

 5           that at this very moment I'm not remotely 

 6           capable of handling.  I would need some 

 7           plus-up of staff to be able to handle 

 8           those kind of responsibilities as a BSO. 

 9                       And I don't control any 

10           billets right now.  BSOs control billets. 

11           I'm a customer for two -- for two BSOs, 

12           which is why, as a customer, I can 

13           willingly allow my billet to be used by 

14           somebody else. 



15                       So if I'm the Europe guy -- 

16           the analogy would be the Europe guy says, 

17           sure, Pacific guy, use my billet.  It will 

18           be paid for out of my account, but you can 

19           use it.  Well, that's what I do, in 

20           certain respects, to augment the other 

21           places where I see that there's legal work 

22           needed. 

23                       MR. MOLZAHN:  Okay.  What are 

24           the two Budget Submitting Officers you're 

25           a customer of? 
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 2                       VICE ADMIRAL HOUCK:  This 

 3           gets pretty technical, but you'll 

 4           understand it.  One is the new, what used 

 5           to be AAUSN and now is called the SECNAV 

 6           administrative something. 

 7                       The other one is field support 

 8           activity, which is within the -- which is 

 9           in the blue suit Navy side. 

10                       So AAUSN is a secretariat 

11           Budget Submitting Office, and the other is 

12           within the Navy blue suit. 

13                       MS. MILLER:  Okay. 

14                       VICE ADMIRAL HOUCK:  Within 

15           the Marine Corps, I do not believe that 

16           the JAG needs additional authority.  What 

17           I do believe is that there is a close 

18           dialogue required with the staff judge 

19           advocate to the Commandant to include an 

20           aggressive Article 6 inspection program 

21           that the SJA is able to carry out and has 

22           the authority to carry out. 

23                       If we were properly configured 

24           within the Marine Corps -- and I believe 

25           that we are not, and I also believe that 
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 2           there is some delegations that we can do 

 3           productively at the secretariat level -- 

 4           if we were to do those things, which are 

 5           within our power to do and we are on the 

 6           threshold of doing, irrespective of any 

 7           other changes that could be contemplated, 

 8           I believe that we would have the right 

 9           authority for the JAG, the right authority 

10           for the SJA to CMC, and that in those 

11           events where the JAG observed that things 

12           in the Marine Corps were not to the JAG's 

13           liking in terms of the delivery of legal 

14           services, that, in those extreme -- and I 

15           believe they would be extreme -- 



16           circumstances, that the JAG has the 

17           ability to go to the Secretary and to 

18           raise these issues with the Secretary, who 

19           certainly has the ability to then speak to 

20           the Commandant about it and to deal with 

21           it that way. 

22                       So I don't believe, to be 

23           specific about it, that the JAG needs a 

24           direct line of authority over the staff 

25           judge advocate to the Commandant. 
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 2                       I think it will be a source of 

 3           discussion, but I do think the SJA needs 

 4           to be strengthened within the 

 5           Marine Corps.  It's not clear to me 

 6           through the years why the SJA has -- as a 

 7           matter of practice within the 

 8           Marine Corps, in my estimation, has 

 9           declined in influence. 

10                       So I'm completely supportive 

11           of that proposition, but I don't think we 

12           can do it -- I do believe we can do that 

13           and not do violence to some other 

14           important things:  One, the Secretary of 

15           the Navy's authority, either structural or 

16           within the Secretary's discretion to 

17           administer and run the Department as the 

18           Secretary sees fit to do that.  So I don't 

19           think we want to do violence to that. 

20                       Number 2, I don't think we 

21           want to do violence to the Judge Advocate 

22           General's ability to lead and manage the 

23           Navy JAG Corps. 

24                       And, thirdly, I don't think we 

25           want to do violence to the ability to give 
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 2           quality legal advice to the CNO, and that 

 3           is a function not only of direct legal 

 4           advice, but for all the fleet commanders, 

 5           all the Navy-specific functions that take 

 6           place. 

 7                       The ability of the JAG, the 

 8           Navy JAG to lead the Navy JAG Corps is a 

 9           key factor in the quality advice that's 

10           given to the blue suit Navy as well as to 

11           the CNO. 

12                       So I think that, fortunately, 

13           in my estimation, there is a way to do all 

14           the things we need to do without doing 

15           violence to those principles. 

16                       And I only have a few minutes, 



17           but I'll try to touch on those very 

18           briefly. 

19                       I would agree that -- and I'm 

20           basing some of this off of the strategic 

21           action plan for legal services in the 

22           Marine Corps that -- that I've had the 

23           opportunity to read from General Ary, and 

24           some of the points that he has made, both 

25           to the Panel and informally in our 
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 2           discussions. 

 3                       I believe that he does need 

 4           the authority to unify the Marine Corps 

 5           legal community in a way that he does not 

 6           have right now. 

 7                       I believe that he needs to be 

 8           able to establish policies and procedures 

 9           within the Marines Corps legal community 

10           in a way that he doesn't fully have right 

11           now, to include overseeing the execution 

12           of UCMJ responsibilities within the 

13           Marine Corps, as well as the delivery of 

14           legal assistance services, for example. 

15                       I believe that he needs to 

16           have a prominent role in the professional 

17           ethics and supervision of Marine Corps 

18           attorneys. 

19                       I also believe that all of 

20           these changes can be required -- can be 

21           accomplished through regulatory means 

22           which are within our control, and it's not 

23           that I'm opposed, per se, to statutory 

24           change, but I believe when you begin to 

25           look at some of the statutory changes -- 
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 2           proposed statutory changes that are on the 

 3           table, that they begin to create branches 

 4           and offshoots of complexities and 

 5           potential unintended consequences by doing 

 6           it in a statutory way that are not 

 7           present, I feel confident, if we do it in 

 8           a regulatory way within the Department. 

 9                       Next slide. 

10                       I -- it's challenging to talk 

11           about this without having a specific 

12           proposal in front of us to evaluate, and I 

13           certainly have not teed that up in the 

14           slide. 

15                       To the extent that General Ary 

16           wants to do that, I know that he will, and 

17           he should. 



18                       But, very briefly, in summary 

19           form, and if there's a chance to discuss 

20           it later, then maybe that would be more 

21           appropriate, I think that one of the ideas 

22           will be to give complete Article 6 UCMJ 

23           authority to the SJA to the Commandant, 

24           and there is at least a suggestion that 

25           that would not interfere at all with the 
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 2           JAG's Departmental roles. 

 3                       And I believe that it -- it -- 

 4           at a minimum, it would very much limit the 

 5           JAG's Departmental role over Article 6 

 6           oversight in the Department for that to 

 7           happen. 

 8                       Number 2, when we talk about 

 9           deciding which counsel are professionally 

10           qualified to practice, I believe that with 

11           the system that we have now, where the JAG 

12           is responsible for the administration of 

13           our judiciary system, that for there to be 

14           two independent people deciding who can 

15           practice before that system would be 

16           complicated and challenging. 

17                       If the Article 6 authority is 

18           given to the SJA to the Commandant, I 

19           mean, one might say, so what, what's the 

20           problem?  The Secretary of the Navy can 

21           ask anybody he or she wants to for advice 

22           on any question, so if the SJA had 

23           Article 6 authority and the Secretary were 

24           to ask the Commandant or wanted to ask the 

25           JAG about an article -- a military justice 
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 2           question, the Secretary can certainly do 

 3           that. 

 4                       That's true.  But I think 

 5           there are nuances at work here.  Number 1, 

 6           if the JAG is removed from the process in 

 7           the Marine Corps, part and parcel from the 

 8           very beginning, the JAG is going to have a 

 9           very different understanding of what is 

10           happening from a military justice context 

11           in the Marine Corps and will only see, 

12           really, the tip of the iceberg that 

13           anybody wants to show the JAG. 

14                       Under a delegated system, one 

15           can have complete confidence in 

16           General Ary or any of his successors to 

17           administer that system really well, but at 

18           the end of the day, the JAG, who reports 



19           to the Secretary, which is an important 

20           point, the JAG is the one with ultimate 

21           oversight responsibility and reports to 

22           the civilian service Secretary. 

23                       This point is important to the 

24           Secretary.  And one might say, well, 

25           that's easy, too.  Why not just give the 
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 2           SJA to the Commandant a reporting 

 3           relationship statutorily with the 

 4           Secretary the same way that the JAG has a 

 5           statutory reporting relationship with the 

 6           Secretary? 

 7                       There are a couple of reasons 

 8           why I think that's problematic.  One is, 

 9           at least, that the current Secretary is 

10           not interested in having that direct 

11           reporting relationship, which I think 

12           bears on the discussion. 

13                       Secondly, because the 

14           Secretary would, I think, want somebody 

15           who was reporting then primarily to the 

16           Secretary.  And I'm not sure under any of 

17           the constructs we've imagined that if 

18           the -- that the SJA would be reporting 

19           directly to the Secretary and with 

20           additional duty to the Commandant of the 

21           Marine Corps. 

22                       I'm not sure that the Marines 

23           would even want that kind of an 

24           arrangement. 

25                       So I think that -- a final 
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 2           point is that I think there's a real 

 3           potential that if you get to the stage 

 4           where you say that the SJA to the 

 5           Commandant has a statutory relationship 

 6           with the Secretary, is exercising 

 7           statutory responsibilities that are 

 8           hitherto performed by the JAG, that you 

 9           really, at that point, have a Judge 

10           Advocate General of the Marine Corps as 

11           well as a Judge Advocate General of the 

12           Navy. 

13                       And I don't think there's any 

14           reason in theory why you could not do 

15           that, but I am authorized to say that that 

16           is very different from the direction that 

17           the current Secretary of the Navy wants to 

18           see the Department going. 

19                       He is not looking to create, 



20           move organizations farther apart and 

21           create redundancies that way.  If 

22           anything, he's looking to bring them 

23           together and consolidate them. 

24                       So I think for structural 

25           reasons and for policy reasons, some of 
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 2           those statutory proposals are problematic. 

 3                       I think there is another 

 4           statutory alternative, and I don't want to 

 5           belabor it too much.  It really hasn't 

 6           been part of the formal agenda until very 

 7           recently. 

 8                       The idea that it is unfair or 

 9           unwarranted in some way for the -- for a 

10           Navy judge advocate to serve continuously 

11           as the Judge Advocate General of the Navy; 

12           that there should be a more robust 

13           competition between a Marine Corps officer 

14           and the Navy JAG -- I think there are a 

15           variety of challenges with implementing 

16           that as well, and potential unintended 

17           consequences that go to the community 

18           management within the JAG Corps, that go 

19           toward selection criteria for how one 

20           would do it in a fair way of reflecting 

21           proportions in the Department. 

22                       And I'm not suggesting that 

23           none of these things is insurmountable 

24           through statutory changes.  We have put 

25           people on the moon, and I think this is 
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 2           probably less complicated than that. 

 3                       But I would say that it's not 

 4           clear to me why statutory changes in these 

 5           areas are required when, through 

 6           regulatory devices from a functional 

 7           standpoint within the Department of the 

 8           Navy, we can give the SJA to the 

 9           Commandant, we can fill the gaps and give 

10           the SJA all the authority that -- my 

11           personal opinion is that the SJA needs 

12           within the Marine Corps to exercise 

13           service functions and to continue to 

14           exercise Departmental functions in a way 

15           that, to my knowledge, have been pretty 

16           satisfactory to the Departmental clients 

17           that receive them. 

18                       So that is, I guess, an 

19           overview in a nutshell of how I see the 

20           authority's piece. 



21                       I've tried to respect the 

22           timing that you all have set up for that. 

23                       CHAIRMAIN DELL'ORTO:  Feel 

24           free to go beyond it if you need, 

25           Admiral Houck. 
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 2                       VICE ADMIRAL HOUCK:  I guess 

 3           by way of overview, I'm not sure I need 

 4           to go beyond at this point, other than to 

 5           respond to questions or to allow the 

 6           proceedings to go forward so that you all 

 7           can ask questions later on these issues. 

 8                       CHAIRMAIN DELL'ORTO:  Let me 

 9           ask a question regarding a comment you 

10           made earlier, and I don't know whether it 

11           was the Commander of the 7th Fleet who 

12           said, look, I need additional JAGs to two 

13           entities, two units. 

14                       Can you articulate what 

15           exactly it was he was seeking from those 

16           JAGs?  What sort of work was not being 

17           done that he needed to be done?  Was he -- 

18           did he have access to JAGs from other 

19           commands and not -- and didn't feel that 

20           was adequate? 

21                       I'm getting to a larger 

22           philosophical point, and that is that -- 

23           and I wonder if we -- we -- if the -- 

24           military legal -- the DoD legal community 

25           has somehow -- I don't mean this in a 
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 2           pejorative way -- marketed itself, 

 3           ourselves over the years as being capable 

 4           of doing many things and become an asset 

 5           to a commander that goes well beyond 

 6           purely this is how I see the law on this 

 7           particular question, you know, this is the 

 8           legal issue that's presented.  Under the 

 9           law you can do this, you may not do it, 

10           and we're -- the military legal community, 

11           the JAGs, in particular, are being asked 

12           to do much more than that. 

13                       And so we are generating a 

14           demand signal, if you will, that goes well 

15           beyond the provision of what are purely 

16           legal services. 

17                       And I'm not saying there's 

18           anything wrong with that if, in fact, it's 

19           happening.  But if the discussion is about 

20           overhead and how many lawyers you need, 

21           are commanders somehow asking for lawyers 



22           because they need them to do more than 

23           just purely legal work, and are we somehow 

24           complicit in that because we're offering 

25           to do more than pure legal work? 
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 2                       VICE ADMIRAL HOUCK:  I think 

 3           that it's -- I think the phenomenon that 

 4           you described is spot on.  I think it's 

 5           exactly accurate.  But I think I would 

 6           want to discuss the reasons for it in a 

 7           different way. 

 8                       Clearly, lawyers at -- in a 

 9           variety of levels perform functions that 

10           go beyond exclusively legal analysis and 

11           presenting legal answers to people.  They 

12           perform a variety of -- of -- well, you 

13           can just go down a list. 

14                       I mean, I had a Three-Star in 

15           the Navy staff tell me that he was very 

16           excited to have as a substitute executive 

17           assistant or exec the JAG on the staff, a 

18           woman named Jo Morrison, who is very 

19           capable, and the Three-Star and Four wants 

20           her to serve for a while as the executive 

21           assistant. 

22                       He has reasons for that: 

23           writing, sitting in on problems that are 

24           not per se legal but have -- have a legal 

25           component or a legal offshoot to them. 
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 2                       That -- that goes on all the 

 3           time.  I don't think it's a matter of us 

 4           marketing this service.  I think it's a 

 5           matter of we are the people there that do 

 6           it best, and they default to us, and they 

 7           define that we are the ones that do it. 

 8                       I can't speak about other 

 9           Service cultures.  I don't know those 

10           cultures.  But I know emphatically within 

11           the Navy that -- and I'll say this from 

12           personal experience and at the risk of -- 

13           of being immodest about it -- at a tour of 

14           5th League, the 5th League commander, who 

15           was new at the time, saw something that I 

16           could -- had written and said, Where have 

17           you been all my life? 

18                       And from then on, I was 

19           involved in writing things that were not 

20           just legal things, but were other things 

21           that were useful to the commander. 

22                       If these people -- and that's 



23           just an example close to home.  I don't 

24           mean it to promote myself, but I think it 

25           replicates itself all over the place by 
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 2           the work the JAGs do. 

 3                       So I guess we could say, no, 

 4           sir, I don't do that.  But I don't think 

 5           that's very practical, and it's certainly 

 6           not what goes on. 

 7                       And we had this discussion on 

 8           some level as a community back in the 

 9           mid-part of the decade, and 

10           Admiral McPherson will remember it because 

11           Admiral Clark at the time was CNO, was 

12           making some of these points:  I don't want 

13           JAGs that aren't doing legal work; we pay 

14           for JAG; the JAG should do legal work. 

15                       It -- it sounded -- and I've 

16           worked for Admiral Clark, and I have the 

17           greatest deference for Admiral Vern Clark. 

18           It's easier to say than it is to do in 

19           commands who are short staffed and who are 

20           hungry to communicate and articulate their 

21           thoughts in the right ways to get 

22           thoughtful analysis across a host of 

23           problems.  They turn to the lawyers to do 

24           this work. 

25                       And I don't think that -- I 
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 2           don't think I can apologize for that, and 

 3           I'm not sure how we would stop it unless 

 4           to bar people from using their lawyers 

 5           other than as green eye shades legal 

 6           analysts. 

 7                       CHAIRMAIN DELL'ORTO:  Here's 

 8           a concern I have, and that is that if -- 

 9           I wonder whether it leads to a lack of 

10           discipline in the attorney's thought 

11           process if he or she is conflicted in 

12           terms of the role.  And here's what I'm 

13           trying to say. 

14                       If a commander goes to a 

15           lawyer and says, Here's the problem I 

16           have, what do you think I should do?  And 

17           the lawyer says, You shouldn't do that, 

18           and that commander then says, Okay, I've 

19           heard it from the JAG, and his -- his or 

20           her conclusion, then, is, I can't do it 

21           because it's illegal. 

22                       And -- and because of either 

23           their relationship or their lack of 



24           understanding of the difference between a 

25           legal analysis and a policy-based analysis 
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 2           or combination of the both, you know, he's 

 3           hearing what he thinks is a legal answer 

 4           or an answer to the legal question, as 

 5           opposed to an answer to the policy 

 6           question. 

 7                       He then makes a decision, or 

 8           she makes a decision, where the real legal 

 9           answer was under the law, you can do it. 

10           It may not be a good idea, in my policy 

11           estimation.  And he or she then, again, 

12           believes this is a legal advice. 

13                       I think we're creating a 

14           problem.  I think we're creating a problem 

15           because the lawyer, then, is co-opting, 

16           usurping the authority of that commander 

17           to -- who's been, you know, through 

18           Congressional confirmation. 

19                       You know, even at the senior 

20           civilian level, you know, if that 

21           distinction is not being made, then you 

22           are, again, taking on a role that is 

23           not -- not you, but the lawyer is taking 

24           on a role that's not properly his or hers, 

25           and the commander, you know, is deferring 
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 2           to that, and I think unwisely. 

 3                       And -- and so I -- I do 

 4           have -- I have that thought and that -- 

 5           that concern that I've been thinking about 

 6           for quite some time now, and if, in fact, 

 7           our commanders are valuing lawyers for 

 8           more than their legal, you know, skills 

 9           and using them for more than their -- just 

10           their legal skills, then it may be that we 

11           are creating a demand signal for lawyers 

12           that goes beyond their true role now. 

13                       And if people are doing that 

14           with full understanding about the resource 

15           issue, then that's fine, but if they're 

16           doing that without understanding what is 

17           happening in terms of the decision-making, 

18           then I do have a bigger concern. 

19                       VICE ADMIRAL HOUCK:  No 

20           doubt.  If a lawyer -- and I think on 

21           some level we've all seen this in all our 

22           experiences as lawyers, that a lawyer 

23           decides something isn't a good idea and 

24           says, as you say, no, you can't do that, 



25           and when you poke at the answer a little 
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 2           bit, you really come to find, well, you 

 3           could do it, but I don't think it's a 

 4           good idea; I think there's legal risk in 

 5           it. 

 6                       And then you poke a little 

 7           farther and you have to start parsing, 

 8           okay, what is that legal risk, and how 

 9           much legal risk is really there, and how 

10           much -- let me be the -- the 

11           decision-maker about risk. 

12                       We've all seen that phenomenon 

13           take place.  I don't think it's a big 

14           problem, and I think it's a different 

15           issue than using lawyers for other than 

16           legal things. 

17                       But when I talk about that, 

18           I'm talking about it in the context of 

19           I've got a lawyer on my staff, so to the 

20           somewhat in jest quote that we cited in 

21           the brief that was in the CNA study, I'll 

22           just work them harder.  I'll use them for 

23           the legal stuff and I'll use them for the 

24           other stuff, the writing projects, the -- 

25           the sit in on all these other meetings 
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 2           that have tangential legal issues or no 

 3           legal issues at all, because I can, 

 4           because they're there. 

 5                       If I didn't use them that way, 

 6           it's not that I wouldn't have a lawyer, 

 7           it's that that lawyer might go home at a 

 8           more reasonable hour. 

 9                       To your other concern, though, 

10           that goes back to the solution slide in 

11           our mission statement that we had, and 

12           while it's not a bumper sticker for us, we 

13           drill into people from the day they step 

14           into the Naval Justice School, your job, 

15           to the extent you can do it ethically and 

16           within the law, is to find a way to say 

17           "yes" to your client.  And you say "no" 

18           only when you are, A, convinced that no is 

19           the required answer, or if you we're going 

20           to tell them that you don't think it's a 

21           good idea to do it, that you make it clear 

22           that there's a legal piece to this and 

23           there's a policy piece to this, and 

24           sometimes they're real close, but that you 

25           sort that out for your commanders. 
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 2                       So, you know, I'm -- we're all 

 3           human beings.  I'm sure there are lawyers 

 4           that do it, but I think it's something 

 5           we're very conscious of.  We're very 

 6           conscious of it in our training, and I 

 7           haven't -- I haven't run across many 

 8           bashful commanders who are unwilling to 

 9           say -- to push back and push back hard on 

10           the lawyer when the commander says, I want 

11           to do X and you're telling me I can't do 

12           it.  Most of them I'm familiar with are 

13           pretty good at drilling into that and 

14           getting at the Y. 

15                       CHAIRMAIN DELL'ORTO:  Thank 

16           you. 

17                       LT. GENERAL OSMAN:  If I 

18           could follow up on that.  As a commander 

19           several times over at the commanding 

20           general level, I've got to tell you, if a 

21           commander, in his heart of hearts, thinks 

22           he needs to go a certain direction and he 

23           doesn't really challenge his lawyer, he 

24           ought to be fired. 

25                       VICE ADMIRAL HOUCK:  And a 
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 2           lawyer, by the same token, who doesn't 

 3           make clear to the commander what the 

 4           precise and complete range of options 

 5           are, legal policy, what's discretion, 

 6           what's law, they don't deserve to be 

 7           there, either. 

 8                       MS. MILLER:  Just to pile on 

 9           to that for a second.  I was very happy 

10           to hear you say, because I expected you 

11           would say this, that -- that the training 

12           from the get-go, in terms of how to give 

13           this advice and to separate policy 

14           judgments from legal judgments, clearly 

15           is something certainly that I relied on 

16           and expected all the -- all the lawyers 

17           that I worked with, you know, both 

18           active-duty military and civilians to act 

19           on when I was the General Counsel. 

20                       And recognizing that not 

21           everybody is perfect, just as you said, 

22           still I think that's an ethic that I 

23           personally experienced and valued, and I'm 

24           happy to hear that you're still training 

25           with respect to that, because I think it's 
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 2           key to everything else we do as lawyers. 

 3                       VICE ADMIRAL HOUCK:  We're 

 4           almost -- and I don't want to infringe on 

 5           time -- but I think it's a really 

 6           critical point. 

 7                       My experience is we have to 

 8           work very carefully, particularly at the 

 9           more junior stages, to turn the mindset of 

10           people, because, generally speaking, I 

11           think our -- our training is often -- it's 

12           good, analytical training, but our 

13           training is oriented toward finding a 

14           legal violation or finding a problem.  And 

15           that's important. 

16                       But when we talk about 

17           solutions instead of -- instead of advice, 

18           we want people oriented toward trying to 

19           find yes, but in that process, also, 

20           making clear that if they are going to say 

21           they don't think it's a good idea -- and 

22           again, I'm repeating myself -- that 

23           that -- this isn't -- we shouldn't do 

24           this, or you can't do this. 

25                       If you're going to say that, 
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 2           you had darn well better make sure that 

 3           they know what part of that's their 

 4           discretion and a policy judgment and a 

 5           risk judgment as opposed to the black 

 6           letter statute says you will not accept a 

 7           gift that's more than $300, you know. 

 8                       But culturally -- and I'm 

 9           really glad to have this discussion, 

10           because that's what that slide was about 

11           our mission.  We feel like from the get-go 

12           we've got to train our people to be 

13           oriented towards solutions, and I think 

14           because we do that pretty well, I think 

15           commanders start reaching for us to do 

16           other things. 

17                       My own experience has been 

18           less that we're telling people that they 

19           can't do it, so, therefore, they just 

20           accept the answer and rely on it; it's 

21           more to the point that we're finding ways 

22           to help them do, if it's not exactly what 

23           they wanted to do originally, what's a 

24           close second.  And we help them get there 

25           and then they say, hey, that's pretty good 

0270 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 



 2           stuff.  I want a little bit more of that. 

 3           I want a little bit more of that. 

 4                       CHAIRMAIN DELL'ORTO:  Anything 

 5           else? 

 6                       VICE ADMIRAL HOUCK:  No, sir, 

 7           that's all I have, and I look forward to 

 8           your questions now or later. 

 9                       CHAIRMAIN DELL'ORTO:  I think 

10           we'll -- we're anticipating having both 

11           you and General Ary up later for some 

12           questions after we've had the chance 

13           to -- to listen to General Ary. 

14                       So unless any of the Panel 

15           members has anything that he or she wants 

16           to address now, then we'll adjourn for 

17           lunch. 

18                       Thanks very much for your 

19           testimony. 

20                       MR. PUTZU:  Before we leave, 

21           the administrative work meeting that's 

22           scheduled for now, we do believe it will 

23           take one hour, so what we suggest is that 

24           we reconvene at 1:45 for General Ary's 

25           testimony. 
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 2                      (Whereupon, at 12:53 p.m., a 

 3               luncheon recess was taken.) 
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 3                                            (1:52 p.m.) 

 4                           -  -  - 

 5                       MR. PUTZU:  Welcome back from 

 6           lunch.  We are now ready to reconvene the 

 7           hearing, the testimony of 

 8           Major General Ary. 

 9                           -  -  - 

10      STATEMENT BY MAJOR GENERAL VAUGHN A. ARY, STAFF 

11       JUDGE ADVOCATE TO THE COMMANDANT OF THE MARINE 

12                            CORPS 

13                           -  -  - 

14                       MAJOR GENERAL ARY:  Thanks, 

15           Frank. 

16                       Ladies and gentlemen, Panel, I 

17           just really want to thank you, first off. 

18                       I know Vice Admiral Houck and 

19           I have agreed that we are extremely 

20           fortunate to have people of your stature 

21           and commitment to public service working 

22           on this Panel.  I know you do so at 

23           personal sacrifice as volunteers, but we 

24           appreciate the experience and -- and the 

25           knowledge and the background that you 
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 2           bring to what we think are important legal 

 3           questions and -- and how the voice of law 

 4           is heard throughout the Department of the 

 5           Navy in the Marine Corps and the Navy 

 6           service. 

 7                       Before I get started, I wanted 

 8           to kind of talk about the situation that 

 9           we find ourselves in today in the Marine 

10           legal community. 

11                       When I came in, it was a 

12           relatively simple world.  It was a cold 

13           war.  We kind of knew who the bad guys 

14           were.  All of you are very aware of the 

15           changes we saw in the '90s. 

16                       And 20 years ago today, I was 

17           a lawyer, but I was serving as a 

18           commanding officer of troops aboard the 

19           USS Schenectady, an amphibious assault 

20           ship.  We're on our way to 

21           Desert Shield/Desert Storm, and I was 

22           doing exactly what I signed up to do.  I 

23           wanted to be a Marine officer, and I 

24           wanted to be a judge advocate. 

25                       And I also knew that I would 
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 2           get to serve my country in a lot of 

 3           different ways. 



 4                       What we are getting out of 

 5           today's judge advocate, though, is far 

 6           beyond what I ever envisioned for a career 

 7           20 years ago. 

 8                       When I went ashore, lawyers 

 9           worked at the general officer level. 

10           Everything was slow.  We had a wide area 

11           network.  We didn't have the Internet.  We 

12           didn't have the media all over the 

13           battlefield.  Things were handled in very 

14           deliberate, slow fashion. 

15                       Today's judge advocate, the 

16           battalion judge advocates that we have 

17           today, and we have pushed lawyers all the 

18           way down to the battalion.  The Army has 

19           them at the brigade.  They've seen the 

20           necessity to push them down to that level. 

21                       The types of things they're 

22           doing are things I never would have 

23           imagined 20 years ago.  They're doing 

24           real-time rules of engagement advice to 

25           commanders, watching streaming video from 
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 2           remotely piloted vehicles, and they're 

 3           given can shoot/can't shoot advice right 

 4           then and there. 

 5                       They're also meeting with the 

 6           local judges and officials doing rule of 

 7           law, assisting a battalion commander to do 

 8           that mission, and they're doing it in a 

 9           way where they become the lead to work 

10           through those problems.  And they're 

11           problem-solvers first, as you know. 

12                       And I think that's one of the 

13           benefits that our community and our 

14           culture can bring to the fight.  We have a 

15           lot of them that are working detainee 

16           issues.  They're not only advising on 

17           them, but sometimes they find themselves 

18           in the position where they're running the 

19           camp to make sure we don't violate the 

20           rights of those -- those detainees. 

21                       Because as you know, today, 

22           with the media all over the battlefield, 

23           it's not only the right thing to do, but 

24           it has strategic consequences.  And it 

25           seems like today, more than ever before, 
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 2           those local -- that local practice of the 

 3           law at the far-reaches has strategic 

 4           implications. 



 5                       So we've made a conscious 

 6           effort to try to set up our commanders for 

 7           success, our young Marines for success, 

 8           and our Sailors for that type of support 

 9           before we're deployed. 

10                       The facts of military law has 

11           changed.  When we came in, we did a lot of 

12           court-martials.  It was high volume.  I'll 

13           talk about that change in that business. 

14           We did a lot of UA dives, unauthorized 

15           absence.  We had a lot of drug cases. 

16                       But we didn't have the 

17           complexity of military justice cases that 

18           Vice Admiral Houck talked to you about. 

19           We didn't have the computer crimes.  We 

20           didn't have the sexual assault cases that 

21           had the kind of visibility, both at the 

22           Congressional and the media level, that 

23           required the evidentiary skill sets to try 

24           tough cases.  And you'll see later on that 

25           our complex cases have remained relatively 
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 2           constant. 

 3                       Legal assistance has changed. 

 4           It's no longer powers of attorneys and 

 5           wills on the flight line and a few 

 6           separation agreements.  We have the 

 7           disability evaluation system.  We have a 

 8           number of wounded warriors coming home 

 9           every day that face a life they never 

10           dreamed of, and they have not only medical 

11           issues, but often, very complex and 

12           difficult legal issues. 

13                       So those are some of the 

14           challenges. 

15                       I think the challenge for our 

16           community is that we have to set up those 

17           young judge advocates for success to make 

18           sure that we meet the needs of our 

19           commanders, our Marines and Sailors, 

20           whatever they may be, and however complex 

21           they are. 

22                       So that's a challenge for my 

23           Service. 

24                       And I think it also reveals 

25           some of the -- the concerns that we have 
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 2           over how we, as a legal community, the 

 3           leadership of the legal community within 

 4           our service, are positioned, and how we 

 5           can set up our community for success.  And 



 6           I'll get into that a little bit later. 

 7                       I'd also like to say, since I 

 8           talked about how the law has changed so 

 9           much and how it's evolved in our practice 

10           over my 20 years, there's one thing that 

11           has remained the same.  It's a constant. 

12                       Our Marine Corps has a 

13           requirement that our Commandant sets and a 

14           need for Marine judge advocates, and not 

15           just -- not just lawyers.  They have to be 

16           a fully integrated part of the community 

17           that they support. 

18                       And I think that that's one of 

19           the strengths that's always been in our 

20           community.  We know, we go to the same 

21           basic -- the basic school.  We do that 

22           same entry level training that all Marine 

23           officers get, and we have a common bond to 

24           a Service culture that is really more of a 

25           calling than a profession. 
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 2                       And I think that that helps us 

 3           have credibility with our commanders, with 

 4           our clients, and helps us understand that 

 5           the members of -- of a panel and a 

 6           court-martial and how we can advocate on 

 7           behalf of a defense client, and that -- 

 8           that is still the one constant. 

 9                       And I would say that that 

10           relationship is stronger now than ever 

11           before. 

12                       The young judge advocates, 

13           they're not just working for the general 

14           officers of the battalion commanders 

15           advising them on courts-martial now. 

16           They're facing the same hardships; they're 

17           making the same deployments with those 

18           young officers; and the company 

19           commander's relying on their advice, the 

20           operations officers, the -- at the major's 

21           level, the XOs of those infantry 

22           battalions.  And they're growing up 

23           knowing what a force multiplier 

24           Marine judge advocate brings to the fight. 

25                       And I think that that 
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 2           relationship is probably the strength of 

 3           our organization and the strength of our 

 4           Service culture and how we do business. 

 5                       I wanted to just kind of give 

 6           you a background on the way the practice 



 7           of law is being done in the Marine Corps 

 8           today and how it's changed before I move 

 9           into this. 

10                       Next. 

11                       I think that the increasing 

12           complexity of the challenge of law has 

13           revealed a few organizational deficiencies 

14           within the Department of the Navy, and 

15           especially in the Marine Corps. 

16                       I think it's important to note 

17           the expectations of the billet.  My 

18           predecessors as the SJA to CMC were viewed 

19           largely throughout the Marine Corps as 

20           just another SJA, happens to work for a 

21           Four-Star service chief, but was -- his, 

22           really, management job was as the director 

23           of the Judge Advocate Division.  It was a 

24           local mission. 

25                       And I think that that has 
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 2           always created some conflict and a 

 3           different -- difference of interpretation 

 4           about how that job should be done. 

 5                       Now, the Departmental JAG has 

 6           always had a U.S. Navy focus, and I think 

 7           that's one of the things that explains 

 8           some of the concerns that I'll get into 

 9           when I talk about Foster on the next 

10           slide. 

11                       Now, the balance in 

12           Marine Corps legal, we believe that the 

13           strength of our organization has been the 

14           distributed operations, the SJAs and the 

15           OICs out there working for commanders, 

16           developing local -- local relationships 

17           and -- and understanding the priorities 

18           that their command faces.  But the 

19           weaknesses, we haven't had the type of 

20           quality service level supervision that we 

21           probably need. 

22                       Next slide. 

23                       Now, this is U.S. versus 

24           Foster. 

25                       Now, what I want to talk 
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 2           about, that's the timeline up there at the 

 3           top over the nine-plus years that it took 

 4           to get -- to a decision. 

 5                       I'm going to focus on the 

 6           713 days there where the United States 

 7           Marine Corps legal community failed to get 



 8           the case up there in a timely fashion. 

 9                       And then I'm going to talk 

10           about in the next slide what we've done to 

11           address those deficiencies.  There's two 

12           big bullets on that slide, the bottom down 

13           there where the trial counsel held it for 

14           228 days, and then the other bullet up at 

15           the top, the green bar chart, where it 

16           took 279 days for us to mail it to the 

17           Navy-Marine Corps Court of Criminal 

18           Appeals.  So it took 713 days. 

19                       I also think it's important to 

20           look at that in the context of the time. 

21                       It's not an excuse, but there 

22           are 1802 cases that were tried that year, 

23           and that's how many cases were going 

24           through the Marine Corps only side of 

25           this -- of this process. 
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 2                       Next slide. 

 3                       Now, this is the system that 

 4           we have for delivery of military justice 

 5           throughout the Marine Corps.  We have 16 

 6           trial shops scattered around the world. 

 7           There's 11 court reporter shops 

 8           transcribing them, and then we have 12 

 9           review shops. 

10                       Now, what we found out last 

11           fall when I was looking into this, right 

12           after I took over, was that we basically 

13           had 38 different tracking systems.  Some 

14           places we'd use Excel spreadsheets, some 

15           used Access, some would use a green 

16           logbook or a white board. 

17                       But if the Commandant had 

18           asked me how many cases did we have 

19           pending in the Marine Corps or how many 

20           Fosters are out there, I would not have 

21           been able to tell him. 

22                       I would have had to work the 

23           phones, try to get the list to balance, 

24           but we did not have that total visibility 

25           that's necessary to accurately monitor the 
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 2           matriculation of a case through this 

 3           system.  That's a big problem for us. 

 4                       So what we did is we looked 

 5           around at some of the systems out there. 

 6           We evaluated CMTIS, and we ended up going 

 7           with the same basic software that the Army 

 8           is using, a Lotus Notes software.  And we 



 9           built a simplified version of their case 

10           tracking system, and they're working on an 

11           upgrade for theirs, and we're working with 

12           some of their developers to try to improve 

13           what we've got. 

14                       But it's a Case Management 

15           System that -- that gives us total 

16           visibility of each case pending in 

17           pretrial and everything all the way up 

18           through docketing at the Navy-Marine Corps 

19           Court of Criminal Appeals. 

20                       And to give you an idea, I've 

21           got that on my desk, I pulled up today, we 

22           have 700 -- 571 cases pending trial; we 

23           have 80 cases pending transcription in the 

24           court reporters' office; and we have 74 

25           today.  That just gives you an idea how 

0285 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           we've got cases. 

 3                       And we can click on a link, 

 4           pull up exactly where it is, how long it's 

 5           been there.  We've got total visibility. 

 6           It's not important that I have that 

 7           visibility.  This is a tool that I believe 

 8           our commanders and our SJAs need in the 

 9           fleet. 

10                       When I was at Third Marine 

11           Aircraft Wing as the SJA, I had to look at 

12           eight different reports to see the status 

13           of our cases, because we had Third Marine 

14           Aircraft Wing cases being tried at four 

15           different locations, supported by three 

16           different court reporter places and one 

17           review shop. 

18                       So we would have to connect 

19           the dots and add them up to figure out 

20           where they were.  And there was also a 

21           drop in the visibility between the date of 

22           trial it would drop off and until it 

23           picked up on a court reporter report or 

24           until it dropped off court reporter and 

25           picked up on a review report. 
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 2                       And the big one that was 

 3           causing us the challenge was when it would 

 4           drop off of a review report when the date 

 5           the convening authority signed the action. 

 6                       That's important, because that 

 7           279 days in that green chart, that means 

 8           it was action complete and it had dropped 

 9           off the report.  And I'm not going say we 



10           lost the case, but we weren't actively 

11           tracking it. 

12                       Now, one thing I told 

13           Vice Admiral Houck when we set up this 

14           system was that I was going to give him 

15           total visibility of our system. 

16                       The Chief Judge of the 

17           Navy-Marine Corps, Captain O'Toole, he's 

18           got access to all of our cases, and we 

19           have a special review built in it for the 

20           Navy and Marine Corps appellate review 

21           activity that basically gives them an 

22           account receivable.  They can see the same 

23           thing that I can see on my desk each and 

24           every day, and what their account 

25           receivable is, is from date of trial till 
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 2           arrival at their Court.  And, you know, 

 3           we're a little slow as Marines.  We have 

 4           little flags that pop up. 

 5                       If the case has been on that 

 6           review report or it's been 90 days 

 7           post-trial, you get a yellow icon.  If it's 

 8           been over 120 days, it goes red. 

 9                       And we've got a post-trial 

10           delay report that we constantly scrub, and 

11           we do a weekly report, and we engage those 

12           SJAs to give them a reminder, hey, we've 

13           got to keep these things moving. 

14                       We've got total visibility. 

15           There's cross-checks.  The SJAs at the 

16           local level can see it, we can see it. 

17           We're weekly monitoring it.  The folks at 

18           NAMARA can see it.  They know if we owe 

19           them a case, and they're going to get that 

20           case. 

21                       So this is what we've done to 

22           put this out.  I made this system 

23           mandatory on the 1st of February.  I used 

24           the Commandant's general authority for 

25           administering the force to release a 
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 2           MARADMIN. 

 3                       And that's how we instituted 

 4           it.  We made it mandatory for all 

 5           Marine Corps commands. 

 6                       REAR ADMIRAL MCPHERSON: 

 7           General, you said you looked at CMTIS but 

 8           decided to go with sort of a modified 

 9           Army system. 

10                       Could you talk about what 



11           drove that decision? 

12                       MAJOR GENERAL ARY:  A number 

13           of things, sir.  I'd worked with CMTIS 

14           when I was an SJA in California.  I had a 

15           post-trial review challenge, and we'd 

16           gotten behind, and I was trying to make 

17           sure that "has been sent" meant "had been 

18           received and docketed." 

19                       So I got a CMTIS account.  And 

20           I believe the weaknesses of CMTIS were in 

21           its searchability and in its report 

22           generation capabilities.  I wasn't 

23           concerned so much about tracking hours for 

24           lawyers and working.  I wanted to track 

25           the mission. 
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 2                       I wanted to make sure that my 

 3           cases were getting there, and I wanted 

 4           something that was simple, something that 

 5           was quick, responsive, that gave total 

 6           visibility to everybody in the process. 

 7                       My concern was excuse removal. 

 8           I didn't want anybody to have an excuse. 

 9           I wanted them all to see it, and I think 

10           that this was the easiest system.  It 

11           doesn't have the bells and whistles. 

12                       I understand, you know, Vice 

13           Admiral Houck wants to track hours and 

14           wants to do some other things.  This won't 

15           do those things, but it will do one thing, 

16           and that's tracks cases, and that's what 

17           we owe to the Sergeant Fosters of the 

18           world. 

19                       MR. MOLZAHN:  General, do you 

20           have visibility on your case once it goes 

21           to the Court?  In other words, can you 

22           still track -- do you have the ability to 

23           track how long it's there -- 

24                       MAJOR GENERAL ARY:  No, sir, 

25           no, sir.  And that's -- no, sir.  But 
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 2           I -- 

 3                       MR. MOLZAHN:  I don't mean in 

 4           your particular database.  But -- 

 5                       MAJOR GENERAL ARY:  That 

 6           would be covered under CMTIS. 

 7                       MR. MOLZAHN:  Okay. 

 8                       MAJOR GENERAL ARY:  Our 

 9           stops -- and I think it's -- it's 

10           important to remind -- my view of this 

11           was I was focused on my Service 



12           responsibility. 

13                       The Navy and Marine Corps 

14           appellate review and NMCCA is a 

15           Departmental mission, in that they work 

16           for Vice Admiral Houck.  I owed it to him 

17           to give him visibility over my system and 

18           to make sure that we got our cases, that 

19           713 days, get that part down. 

20                       MR. MOLZAHN:  Right. 

21                       MAJOR GENERAL ARY:  I would 

22           say that you're right.  As Marines, we 

23           say that we take care of our Marines. 

24           And if the Commandant was to ask me how 

25           many Marines are pending over at the 
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 2           Appellate Court, it's our job to make 

 3           sure they're moving through that system, 

 4           too. 

 5                       But I could easily call over 

 6           to Vice Admiral Houck or call 

 7           Colonel Collins over at the Navy Yard and 

 8           find out.  But I don't have that kind of 

 9           desktop visibility over those cases. 

10                       MR. MOLZAHN:  One other 

11           question on the same subject.  As you 

12           heard Vice Admiral Houck suggest, or at 

13           least stated, in a long term, he would 

14           like to see one case tracking system in 

15           the Department of Navy that would cover 

16           cases from origin to end. 

17                       What is your view on that? 

18                       MAJOR GENERAL ARY:  It has a 

19           lot of logical merit to it.  I think that 

20           the question is always going to be what 

21           type of system and how is it -- is it 

22           practical in execution, does it give us 

23           all the visibility, the reports 

24           generation, the ability to customize 

25           reports for the different views that you 
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 2           need? 

 3                       That's one of the things about 

 4           the data issue is if you're a senior trial 

 5           counsel at Camp Pendleton at one of the 

 6           trial teams, you have very different 

 7           critical requirements.  If you're an SJA, 

 8           you have a different view.  If you're a 

 9           court reporter review. 

10                       We have customizable views 

11           that are -- we actually learned a lot of 

12           this from the Army by looking at their 



13           system. 

14                       But we've got a system that I 

15           think works throughout the life cycle of a 

16           case.  And this is something that I would 

17           call the Panel's attention -- you know, 

18           hopefully, the DoD IG report will come out 

19           soon. 

20                       I don't know what they will 

21           have to say, but this was a specific 

22           question they were looking at, and one of 

23           the things that was an overdue issue for 

24           us, but we've responded to that. 

25                       And we're -- we're free to 
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 2           give you a demonstration at any time. 

 3           It's -- it's a secure Internet access. 

 4           You can access it -- I can access it at 

 5           home, go through a CATcard reader.  It's 

 6           pretty easy. 

 7                       Next slide. 

 8                       A week after we launched the 

 9           Case Management System, we had 41 cases 

10           over there on the left that were over 

11           120 days.  And we had tried to get the 

12           case numbers down.  We'd sent out some 

13           advisories, but there's nothing like a 

14           little visibility that seems to cure some 

15           of these issues. 

16                       A month later, we were down to 

17           17, and we've read -- remained relatively 

18           constant under five. 

19                       Now, this number should -- in 

20           my belief, there are -- there are reasons 

21           for cases going over 120 days.  I know 

22           we've got one right now that was 65 hours 

23           on the record, a long record of trial, it 

24           got post-trial 39 days in a couple of 

25           cases.  Some of those things are 
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 2           justifiable why a case would take longer, 

 3           so I would expect us to always have some 

 4           cases. 

 5                       But I think the other thing 

 6           is, is most of us that practice military 

 7           justice grew up with a very well-developed 

 8           sense of the speedy trial clock on the 

 9           front end.  We didn't grow up with a 

10           post-trial speedy trial clock.  That's one 

11           of the changes in the expectations. 

12                       And institutional lag to 

13           respond to this, you know, Moreno was 



14           decided in May of 2006, and we were a 

15           little slow to get to that.  Foster was 

16           tried a long time earlier, and it's 

17           inexcusable for us to have that type of 

18           delay, but we are very sensitized to that 

19           issue, and I think we're making up ground 

20           very quickly. 

21                       Next slide. 

22                       The Case Management System is 

23           not the only thing that we've done here. 

24           I think it's important when you're trying 

25           to run a professional legal community 
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 2           within a service that you have to have a 

 3           game plan and a way ahead.  And we're 

 4           trying to play some catch-up on some 

 5           issues. 

 6                       I've just listed -- we have 13 

 7           initiatives, but I just listed a couple of 

 8           examples of some of the goals. 

 9                       Basically, you can boil this 

10           down to set standards, train to standards 

11           and inspect to standards. 

12                       And what we've done, we set up 

13           the Case Management System to give a 

14           common operating scheme.  We've got the 

15           Training and Readiness Manual.  We had a 

16           conference in January, and we're setting 

17           up three new courses.  We're in curriculum 

18           development, that was signed off in May. 

19                       We're -- it's basically a new 

20           training program for -- it sets the 

21           requirements of every legal MOS in our 

22           Marine Corps: our judge advocates, our 

23           legal administrative officers and our 

24           legal service specialists.  And we set up 

25           new classes for them to train them all to 
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 2           the same standards. 

 3                       One of the things we were 

 4           seeing is our SOPs -- we had a 

 5           decentralized execution system, and we 

 6           believe in that for substantive legal 

 7           advice, but when you have complete 

 8           decentralization, you find that there is 

 9           no standard operating procedure.  And if 

10           you're running a global law firm that uses 

11           different ways of tracking cases, 

12           different standard staff judge advocate 

13           recommendations, convening authorities' 

14           actions, different forms, we have a 



15           problem. 

16                       So what we're trying to do 

17           is -- is set those standards, train to 

18           those standards, make sure everybody 

19           understands the same one, and then execute 

20           them.  And we think we're going to get a 

21           lot of bang for the buck in elevating the 

22           practice of law in the Marine Corps. 

23                       Now, I think C is a very 

24           important one.  That was create a 

25           formalized commander-based inspection 
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 2           program.  I didn't believe it was enough 

 3           for an SJA to CMC to do a drive-by once a 

 4           year and talk to a commanding general in a 

 5           visit about how the law center is 

 6           supporting it. 

 7                       So what we did is, as part of 

 8           the Inspector General program -- in the 

 9           Marine Corps, it's called the Commanding 

10           General's Inspection Program -- we 

11           developed a 16-page checklist covering the 

12           nine functional areas of legal service 

13           support, and we provided that to the IG of 

14           the Marine Corps.  And it is now part of 

15           the standard IG program. 

16                       And what this does is it 

17           requires subject matter experts, lawyers 

18           from other law firms or SJA offices in -- 

19           in the area to come, conduct an inspection 

20           to this standard so that they can say, 

21           well, you're behind -- you're not 

22           following DD Form 490 in Appendix 13 and 

23           14 on how you develop your records at 

24           trial.  How -- how are you doing to 

25           standard? 
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 2                       And it's just -- it's just 

 3           going to run through those issues to see 

 4           if there's -- there are indicators and 

 5           warnings of a problem to tell the 

 6           commander.  And we're getting copies of 

 7           those.  But the important thing is, is 

 8           most commanders don't have a yardstick to 

 9           measure the quality of legal services that 

10           they're getting. 

11                       I believe, as a community 

12           manager, I am responsible for providing 

13           him the tools for him to assess whether 

14           the legal service support he is getting is 

15           up to par with the other services that he 



16           receives from other organizations in 

17           his -- his organization or his command. 

18                       And that's part of the 

19           Marine Corps' philosophy of commanders 

20           being accountable, and we owe it to him to 

21           know if his Marines are being taken care 

22           of, because he loses visibility when he 

23           signs off on that convening authority's 

24           action, too.  This gives him those tools. 

25                       I can probably talk all day 
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 2           about the manpower piece and the structure 

 3           thing.  I'll have a chance to talk about 

 4           that in a little bit. 

 5                       I also want to talk about E, 

 6           and that was a challenge for us. 

 7                       Our -- our doctrine, OH 4-10, 

 8           legal services, was written in January of 

 9           1984.  It's hopelessly out of date, and it 

10           does not match anything the way we do 

11           business.  And we're updating that. 

12                       We've got an 18-month doctrine 

13           development process.  We've got the 

14           publication number assigned, and we are 

15           executing the milestones, working with the 

16           folks down in Quantico to get new doctrine 

17           done. 

18                       Next slide. 

19                       Now, I think this -- this is a 

20           slide that we came across in some of our 

21           research on -- on trying to look at how we 

22           do business and really to do a critical 

23           self-assessment. 

24                       And I think it's important. 

25           It's from a roles, mission study that was 
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 2           done in 1993 that talks about we have a 

 3           lot of things in common across the 

 4           practice of law, the military uniform 

 5           practice of law within the Department of 

 6           Defense. 

 7                       But the one thing that is 

 8           different is there at the end, the unique 

 9           force structure, operational context and 

10           policy decisions of their service. 

11                       All of our Services have 

12           different challenges, different client 

13           needs, and that's one of the reasons why I 

14           wanted to start off by talking about the 

15           operational context that our Marine Corps 

16           finds itself in today. 



17                       And our Commandant will say, 

18           every time he starts off talking, he'll 

19           talk about his Number 1 priority, and that 

20           is Marines in combat. 

21                       Well, we've had to reorganize 

22           our focus and shift our focus away from 

23           traditional military justice to the 

24           operational law context. 

25                       I anticipate if -- if the war 
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 2           draws down in Afghanistan over the next 

 3           year, we will shift focus again. 

 4                       What we need is a legal 

 5           service that is responsive to the needs 

 6           and -- and operational context of our 

 7           clients so that we meet those, and I 

 8           believe that has to be done at the Service 

 9           level to focus and shift and be agile 

10           enough and develop the organizational 

11           practices and management tools to meet 

12           those needs as they evolve, because they 

13           are ever changing. 

14                       Next slide. 

15                       As all of you know, the 

16           United States Marine Corps is an 

17           expeditionary force in readiness, has 

18           always been so. 

19                       We're unique, I think, in 

20           the -- in the -- in the context that we -- 

21           we practice at cross-domains, both air, 

22           land and sea.  We work closely with the 

23           Navy.  I think we've been accused of 

24           becoming a second land Army over the last 

25           several years, but I'm confident that we 
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 2           will return to our amphibious roots, and 

 3           we will adjust the focus of our Service. 

 4                       I believe the Service focus 

 5           has been much more agile than the legal 

 6           community of my Corps.  We're trying to 

 7           get up to the par of their adaptability. 

 8                       And that's what we're trying 

 9           to build, is an organization that's 

10           responsive to their needs. 

11                       Next slide. 

12                       We believe the mandate of this 

13           Panel, as stated, emphasized personnel 

14           requirements.  We do not believe that it's 

15           all about the numbers.  I'm going to talk 

16           about numbers next.  And I'm going to talk 

17           about manpower requirements and break it 



18           down by community practice. 

19                       But we also think that the 

20           United States Marine Corps has a 

21           responsive manpower process.  I'm going to 

22           describe that to the best of my ability. 

23                       It's -- as most of you who 

24           know who have worked manpower in this 

25           building, it's a challenge. 
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 2                       But we have the experts down 

 3           in Quantico, that total force structure 

 4           that work the structure piece, and 

 5           manpower and reserve affairs that work 

 6           the -- the -- building the inventory to 

 7           that structure.  And we believe that 

 8           they've been responsive to our needs. 

 9                       I think they have been slow in 

10           certain areas, and I'll talk to you about 

11           where we've had some challenges. 

12                       But it's more than just 

13           numbers.  You have to have what we believe 

14           are enforced Service-specific performance 

15           standards to make sure that we deliver 

16           those -- those -- the needs of our 

17           clients. 

18                       And I think that last bullet 

19           is really important for us.  And probably 

20           the word I left out of there was balance. 

21           This requires balance between the 

22           Services, balance between what are 

23           Departmental missions performed at the 

24           secretarial level, and what are Service 

25           missions, and then clearly defining those 
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 2           responsibilities and authorities so 

 3           everyone knows who's responsible, who has 

 4           the authority to make those decisions, and 

 5           then they can be held accountable. 

 6                       And I'm the one who wants to 

 7           be held accountable for the performance in 

 8           the Marine legal community. 

 9                       Next slide. 

10                       Okay.  This goes back, again, 

11           to what type of judge advocate we need. 

12           Again, we believe that the career 

13           patterns, they ask about the career 

14           patterns of Marine judge advocates.  We 

15           believe that's one of our strengths. 

16                       We believe that being part of 

17           the community that you support helps you 

18           understand your clients' needs, helps you 



19           adjust, work with them to achieve the 

20           right results and understand the 

21           priorities. 

22                       It also means if we have a few 

23           excess lawyers, we bill too many, we can 

24           put them to work someplace else, and we do 

25           that routinely. 
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 2                       I want to point out the one 

 3           bullet there where Marine judge advocates 

 4           can expect to spend approximately 

 5           20 months outside of judge advocate 

 6           assignments. 

 7                       That's not a very scientific 

 8           thing.  We polled all of our lieutenant 

 9           colonels and above and asked them how long 

10           they'd been out of the legal community and 

11           nonbillet billets, and that's the number 

12           we got. 

13                       We have had a lot of people 

14           who stayed in legal billets their entire 

15           career, which was kind of surprising to 

16           me.  I'd had an opportunity to be a 

17           battalion judge advocate -- or, I mean, a 

18           battalion commander at the recruit depot 

19           for a couple of years doing recruit 

20           training, and I've served outside of the 

21           MOS several times. 

22                       So we all have unique career 

23           patterns, but that's one of the strengths 

24           of our Corps.  It's a unique type of 

25           practice of law where you can move back 

0306 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           and forth.  And I think it's one of the 

 3           things that keeps our young 

 4           judge advocates in. 

 5                       We think it's the intangible 

 6           bonus that helps recruiting, and it's the 

 7           intangible bonus that -- that helps with 

 8           retention, the opportunity to do other 

 9           things and have a diverse career. 

10                       REAR ADMIRAL MCPHERSON:  Would 

11           you say generally that that 20 months 

12           represents one assignment in a 20-year 

13           career? 

14                       MAJOR GENERAL ARY:  It would 

15           be one; command is two years, a 

16           couple years. 

17                       REAR ADMIRAL MCPHERSON:  Okay. 

18                       MAJOR GENERAL ARY:  I would 

19           say, again, that's not -- it was 



20           surprising to me that it was that low. 

21                       REAR ADMIRAL MCPHERSON:  Yeah. 

22                       MAJOR GENERAL ARY:  But that 

23           was -- that was the informal poll.  It's 

24           kind of hard to judge it by other ways. 

25                       I would say that the young 
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 2           judge advocates of this generation are 

 3           spending a lot of time doing things 

 4           outside of the traditional role. 

 5                       We talk a lot about the 

 6           complexity of cases in military justice. 

 7           I would say if you're trying to advise on 

 8           rule of law in the City of Marjah in 

 9           Helmand Province, right now that's a 

10           pretty complex case, too. 

11                       So we're teaching them 

12           different tools and skill sets, but I think 

13           a lot of those tools that they learn are 

14           very applicable to the practice of law 

15           when they become senior SJAs.  They 

16           understand commanders. 

17                       And I can tell you that having 

18           served as a battalion commander, I was a 

19           much better judge advocate after that 

20           experience than I was before. 

21                       I understand that it's easy to 

22           advise, it's hard to decide.  And I think 

23           that it goes into the level of detail and 

24           the -- the factors I provide the 

25           decision-maker when I approach a problem, 
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 2           having been a commander.  We believe 

 3           that's a strength of our system, but it's 

 4           something we have to guard against. 

 5                       I recently objected to two 

 6           judge advocates who wanted to go off to 

 7           our special operations, MARSOPC, the 

 8           Marine Special Operations Command, to do 

 9           nonlegal assignments for five years.  I 

10           was concerned about their legal skills 

11           atrophying, and I thought they could get 

12           the MAGTF experience in other ways. 

13                       So I believe there's a balance 

14           there.  And, of course, manpower said, 

15           Okay, we'll assign them to other jobs. 

16                       Next slide, please. 

17                       I wanted to give a number up 

18           front.  I'm going to show you the number I 

19           got, and I'm going to talk to you about 

20           it.  I felt it was helpful to give you a 



21           number, and then I'm going to try to put 

22           it in historical context, into the total 

23           force structure context, the manpower and 

24           reserve affairs context, and what it means 

25           to our judge advocate community. 
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 2                       We've done a number of 

 3           studies -- I'll get into that -- to 

 4           support these numbers.  And this is a 

 5           target inventory tool.  It's called grade 

 6           adjusted recapitulation, the GAR, and it's 

 7           based on structure, plus other planning 

 8           factors that manpower uses to determine 

 9           the total inventory required. 

10                       And I think Vice Admiral Houck 

11           talked about the sustainment requirement 

12           of other concerns that require an 

13           inventory greater than what it looks like 

14           the requirement is.  And 

15           Lieutenant General Osman knows a lot more 

16           than I'll ever -- 

17                       LT. GENERAL OSMAN:  You'll 

18           ever want to know. 

19                       (Laughter.) 

20                       MAJOR GENERAL ARY:  Yes, sir. 

21                       And, now, the number I'm using 

22           up there, today's grade adjusted 

23           requirement is 480 for the legal 

24           community.  I'm using a GAR, and that's a 

25           manpower number of 520, and that's an 
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 2           anticipated when talking to the manpower 

 3           plans folks down there, based upon 32 

 4           additions to our structure that have been 

 5           approved. 

 6                       Now, they were validated for 

 7           several years; they were never approved to 

 8           be funded. 

 9                       Those 32 additions have not 

10           been worked into that equation yet because 

11           we're on hold for a force structure review 

12           group.  It's part of an efficiency study 

13           that's going on, and the Marine Corps is 

14           doing an evaluation of mission 

15           requirements. 

16                       And we built structure based 

17           upon overall mission requirements of the 

18           Marine Corps and then work from those 

19           structure billets to generate these 

20           numbers. 

21                       The 29 is what we call P2T2. 



22           That's patients, prisoners, training and 

23           transients.  Thankfully, it's mainly 

24           training for us and very few prisoners and 

25           lawyers, but we have -- we also have a 93 
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 2           number that covers what we call 

 3           proportionate fair share billets. 

 4                       Every MOS in the Marine Corps 

 5           fills -- there are necessary B billets.  A 

 6           billets are what -- 4402 lawyer billets. 

 7           There are necessary B billets that require 

 8           advanced training in law and that are 

 9           specialized operational law, they're 

10           military justice expertise, LLM 

11           required -- requirements. 

12                       And then there are what we 

13           call freebies, that could be where a 

14           lawyer could be assigned to be the XO of a 

15           recruit training battalion at MCRD 

16           San Diego, a series officer at 

17           Parris Island or another job, and those 

18           fill those. 

19                       But also, we have what we call 

20           unstructured 4402 billets.  And we have a 

21           number of 4402s that are assigned to law 

22           centers in excess of the structure right 

23           now, because that's the best place to put 

24           them. 

25                       And our assignments process, 
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 2           which at the end of the structure, 

 3           inventory building, we have assignments. 

 4           That assignments process gives us much 

 5           more flexibility than structure, which is 

 6           the slowest to change. 

 7                       Inventory is a bit more 

 8           responsive, but assignments allows us to 

 9           adapt and overcome some of the 

10           deficiencies of the first two processes to 

11           meet the needs of commanders. 

12                       LT. GENERAL OSMAN:  Vaughn, 

13           would it be fair to say that that 93 

14           would also incorporate IA requirements? 

15                       MAJOR GENERAL ARY:  Yes, sir, 

16           it does.  I would probably tell you, sir, 

17           that the majority of those have been 

18           sourced out of existing -- the 366 A, but 

19           we do -- that's right, we have pulled 

20           from those nonlegal assignments or our 

21           excess structure that we've assigned to 

22           the legal service support sections and 



23           the law centers in excess of the 

24           structured requirement to fill deploying 

25           judge advocate billets.  So that is -- 
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 2           that is one of those flexibilities. 

 3                       And I think you raise a good 

 4           point, too, sir, in the sense that 

 5           assignments, the manpower MMOA, our 

 6           officer assignments branch down at 

 7           manpower; they listen to us; they give us 

 8           the ability; they took all of our 

 9           recommendations this past year. 

10                       We sat down, we went through 

11           the entire slate.  They understand some of 

12           the stresses on the force and on the legal 

13           community. 

14                       But what -- what's good about 

15           the decentralized execution system is we 

16           basically deal the cards in response to 

17           requirements we get from the fleet, the 

18           operating forces and supporting 

19           establishment. 

20                       Once those judge advocates are 

21           there, the local commander will reassign 

22           or deploy, and he'll say when he's had 

23           enough, he can't support an IA or not, and 

24           then they'll come back in for global 

25           sourcing. 
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 2                       So the local SJA or OIC of the 

 3           law center has a lot of flexibility to go 

 4           to his commander and say we can send 

 5           someone, because really, there are -- 

 6           there are two types of Marines we find 

 7           today:  Those who are deployed and those 

 8           who want to go back. 

 9                       So everybody is clamoring to 

10           go.  So the challenge we have is trying to 

11           make sure that you meet your local 

12           requirements and support in really a 

13           proportional fair share to meet the 

14           deployed legal mission.  But local 

15           commanders have that flexibility, too. 

16                       MR. MOLZAHN:  General, you 

17           know, we all know that part of the 

18           impetus for the statute was the concern 

19           that the Marine Corps had grown by, is it 

20           27,000 people, and there hadn't been an 

21           equivalent increase in judge advocates. 

22           And you can answer this question now, or 

23           later in your brief. 



24                       If you got the increase of 32 

25           in your structure and then that -- the 
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 2           formula creates an additional amount, does 

 3           that satisfy what you think you need to do 

 4           to support the Marine Corps? 

 5                       MAJOR GENERAL ARY:  Yes, sir, 

 6           it does. 

 7                       But -- and that's one of the 

 8           reasons why I'm describing this as a 

 9           process. 

10                       I think Vice Admiral Houck did 

11           a great job of talking about some of the 

12           challenges we have financially as a 

13           Department and as a country in our budget 

14           process. 

15                       If we see a reduction in -- 

16           our forces come out of Afghanistan, for 

17           example, in the next year, as the 

18           President is working toward, and we see a 

19           reduction, if the Marine Corps proportion 

20           of that comes out and we reduce, that will 

21           affect it. 

22                       If our overall end-strength 

23           drops from the 202 K, that will be another 

24           factor that we're looking at.  And all of 

25           that will be adjusted. 
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 2                       But for today, I would say 

 3           that is the number (indicating), and that 

 4           has been consistently the number that the 

 5           Judge Advocate Division has been lobbying 

 6           for, based upon our 2005 and 2007 studies, 

 7           and I'll talk about that. 

 8                       But I would like to say, too, 

 9           sir, that the 32, the reason that 

10           structure is important is because it 

11           drives a lot of planning factors for the 

12           Plans Division down at manpower that 

13           generates that target inventory that 

14           causes them to grow inventory. 

15                       What we have been able -- 

16           although we haven't gotten the structure, 

17           we have gotten the manpower plans to be 

18           very responsive to the need, and we've 

19           taken a number of very aggressive steps to 

20           build inventory, which really delivers the 

21           onboard strength and ultimately allows us 

22           the flexibility at the other end of 

23           assignments. 

24                       LT. GENERAL OSMAN:  If I 



25           could -- if I can add a little bit to 
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 2           that Bill to help you understand. 

 3                       When the Commandant asked to 

 4           go from the 182 up to the 202, a sizable 

 5           increase, a couple of things, what was 

 6           driving that were -- were the, if you 

 7           will, the boots-on-the-ground requirement 

 8           that he was looking at.  He was not 

 9           looking a whole lot at the support 

10           structure.  So that was the focus. 

11                       The other thing he wanted to 

12           do was what he called balance the MEFs. 

13           We have III MEFs -- III-- and III MEF, 

14           which is located in the Western Pacific, 

15           really does not even begin to look like 

16           the other two MEFs, and he wanted to plus 

17           them up on the operational side. 

18                       Again, not looking as much at 

19           the support structure as he was the tooth. 

20                       MR. MOLZAHN:  Right. 

21                       LT. GENERAL OSMAN:  The other 

22           thing, I think the Commandant, in the 

23           back of his mind, also realized that this 

24           202,000 was not going to be a permanent 

25           plus-up, that eventually we were going to 

0318 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           see an instant that it was going to dip 

 3           back down.  In fact, that's going to 

 4           happen, we're going to see that happen in 

 5           the Marine Corps. 

 6                       So as you look at, quote, a 

 7           more or less temporary plus-up, you want 

 8           to make sure that you don't plus-up in the 

 9           areas that would be difficult to cut down 

10           in so that you don't end up having to do 

11           what we call RIFs, which is force people 

12           to get out. 

13                       MR. MOLZAHN:  Right. 

14                       LT. GENERAL OSMAN:  So you 

15           cautiously increase those other kinds of 

16           areas. 

17                       So I think all of these things 

18           kind of played in to what looked like, 

19           wow, they completely left the Judge 

20           Advocate Corps out of this, you know, it 

21           would have done -- because of the focus on 

22           combat forces, but also to make sure you 

23           do the creative situation, it would be 

24           very difficult in the future when you look 

25           to downsizing. 
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 2                       So that was all part of it. 

 3                       MAJOR GENERAL ARY:  Thank 

 4           you. 

 5                       And I might tag on to that. 

 6                       You know, I think -- and 

 7           Vice Admiral Houck highlighted this -- I 

 8           think lawyers are a lot of times looked at 

 9           as the tail instead of the tooth, and 

10           there's an ongoing effort right now to cut 

11           the tooth-to-tail ratio. 

12                       But this is very much a 

13           lawyer's war, as you all know.  Whether 

14           it's your Office of Military Commissions 

15           at the back end, disability evaluations 

16           system at the back end or battalion 

17           judge advocates at the front end.  So 

18           that's a challenge for us. 

19                       So we would argue we're part 

20           of the tooth. 

21                       CHAIRMAN DELL'ORTO:  How 

22           receptive are those -- are the people to 

23           deal with to hearing that argument? 

24                       MAJOR GENERAL ARY:  I think 

25           we're getting a lot of traction, sir, and 
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 2           you'll see it by the actions. 

 3                       I think if you look at the -- 

 4           how our manpower system has responded to 

 5           build inventory -- and they approved our 

 6           structure request.  Now, it took a little 

 7           bit, given the priorities of the -- of the 

 8           build, but they approved our structure 

 9           request.  It was just put on hold because 

10           they're trying to determine end-strength 

11           right now. 

12                       But they're going -- they're 

13           pressing ahead with the inventory build, 

14           and I think that's important.  And that's 

15           probably -- the 487, that's where we're 

16           going to be on January 2011.  We have 62 

17           coming in and 10 retirements, and folks 

18           getting out resignations in the system 

19           right now. 

20                       So we know -- we have 38 that 

21           are currently enrolled at Naval Justice 

22           School, which is a huge number, and 

23           another 19 starting in October. 

24                       But we'll get to those things. 

25           But 47, too, is a historic high for 
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 2           Marine judge advocates. 

 3                       LT. GENERAL OSMAN:  If I 

 4           could, one more thing, Vaughn.  That 366 

 5           that you see as the structured billets, 

 6           that's not a function of what manpower 

 7           does.  That's actually done by the Total 

 8           Force Structure Division, which is part 

 9           of MCCDC, which essentially does the 

10           requirements to the Marine Corps. 

11                       So you have the people who are 

12           making the decision on what structured 

13           billets are out of the manpower business, 

14           so they're kind of the honest brokers; 

15           what does the Marine Corps really need 

16           structure-wise across the board, looking at 

17           all MOSes?  They identify the structured 

18           billets, and then they turn that over to 

19           manpower and say, okay, you make it work. 

20                       MAJOR GENERAL ARY:  Exactly. 

21                       And as Admiral Houck said, 

22           it's sometimes -- if assignments is the 

23           most important thing, being a manpower 

24           guru is probably the second, because 

25           there's more to it than the math 
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 2           sometimes. 

 3                       Next slide. 

 4                       I wanted to give you a 

 5           historic ratio.  This is the ratio of 

 6           judge advocates per thousand Marines so 

 7           that you can see the concerns that 

 8           probably the SASC was focused on. 

 9                       We reached down -- we were at 

10           2.0 in 1992, and we've gotten down to 2.0 

11           in 2009.  That's because the force grew 

12           and the lawyer population basically 

13           remained the same. 

14                       So when you have a -- a 176 

15           and then it goes to the 180s, and now it's 

16           at 202 K and your lawyer population 

17           remains the same, the ratio's obviously 

18           going down. 

19                       But we've turned the tide. 

20           Today's numbers, we're at 435, and that's 

21           a fluctuating number.  I think 

22           Vice Admiral Houck had 443 or something. 

23           That was a number we gave him a couple of 

24           weeks ago.  It always changes. 

25                       But where we're headed to, I 
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 2           think, is important, is 487 would give us 

 3           2.4 and the 520 would give us 2.57. 

 4                       Of course, I think it's 

 5           probably more likely, if you ask my belief 

 6           and opinion, that the Marine Corps will -- 

 7           is more likely to go below 202,000 to 

 8           change this equation than the lawyers 

 9           getting to 520. 

10                       But today's requirement, 

11           that's our target inventory to support the 

12           requirements that we have. 

13                       Next slide. 

14                       MS. MILLER:  I have a 

15           clarification kind of question. 

16                       You mentioned studies in 2005 

17           and 2007, I think, that help to build the 

18           number that we've been talking about. 

19                       MAJOR GENERAL ARY:  Yes, 

20           ma'am. 

21                       MS. MILLER:  So that's quite 

22           a bit of time that's gone by, and which 

23           could, I suppose, have affected the 

24           Congressional concern about the JAG's lag 

25           a little bit, that the study had been 
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 2           done and nothing had happened, and then 

 3           end-strength went up and nothing happened 

 4           again. 

 5                       Any comments on that? 

 6                       MAJOR GENERAL ARY:  Yes, 

 7           ma'am. 

 8                       I -- this slide addresses 

 9           those two studies.  I also believe when 

10           you read the committee report, as I'm sure 

11           you have, ma'am, is the -- I don't believe 

12           the SASC knew that we had done internal 

13           studies.  They knew about the CNA study, 

14           and they were told about that. 

15                       Our studies don't have the fit 

16           and finish and gloss of that study, but 

17           we've provided them to the Panel. 

18                       And I think they're an honest 

19           assessment of a group of -- of people that 

20           we gathered from all over the 

21           Marine Corps, judge advocates, to say, 

22           hey, what do you really need out there, 

23           and where should we have our 

24           judge advocates?  Not only where are the 

25           spaces, but how many faces do you need in 
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 2           those spaces? 



 3                       And the recommendation from 

 4           2005, to sum it up, is that we needed to 

 5           realign some of our structure that we had 

 6           in supporting established bases and 

 7           stations out to the operating forces, some 

 8           of our Marine logistics group out of the 

 9           law center -- some of the station law 

10           centers into the legal service support 

11           section so that we had the flexibility to 

12           move them around in the operating force to 

13           meet requirements. 

14                       And then the 2007 study, it 

15           was a by-line number complete study of 

16           where every single billet was.  And 

17           General Walker, this was a big priority 

18           for him.  And he worked through this 

19           thing, and it's -- it's kind of a beast. 

20           The summary is an easy read. 

21                       But they came up -- and I 

22           think the methodology is important, 

23           because we asked all of the SJAs and OICs 

24           in the fleet how many they needed and 

25           never asked a lawyer how many they needed; 
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 2           they always need more, right? 

 3                       So we had to scale it back a 

 4           little bit, but the set requirement that 

 5           he believed we needed was a -- a structure 

 6           of 389. 

 7                       And if you look at where we 

 8           are, I'm recommending a structure of 398, 

 9           but it's based upon some of our -- we've 

10           had some temporary structure increases, 

11           like 12 for Office of Military 

12           Commissions; those go away in 2012.  I 

13           believe that's going to be a longer 

14           commitment. 

15                       So we've made a few 

16           adjustments based upon what we think are 

17           other requirements. 

18                       I think that I've -- I've 

19           been -- I haven't probably been as 

20           aggressive as I need to to meet the DES 

21           requirement on structure.  But I think a 

22           lot of that is we're trying to look out 

23           ahead and forecast what the different 

24           mission sets are going to be. 

25                       If you would ask me today 
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 2           where I think the legal community mission 

 3           is going, I would -- I would believe that, 



 4           over the next three years, I'd hope we 

 5           have a decrease in operational 

 6           requirements.  I think we'll have an 

 7           increase in military justice and a big 

 8           increase in legal assistance, and we need 

 9           to be prepared to meet that requirement. 

10                       But we're always -- everything 

11           is requirements-driven is the point I'm 

12           trying to make.  And we'll be -- we'll be 

13           constantly in that dialogue with local 

14           SJAs, what are your commanders asking for, 

15           what do we need, how do we position the 

16           legal community of the Marine Corps to 

17           best meet the needs of our commanders, 

18           individual Marines and the Sailors? 

19                       MR. MOLZAHN:  General, 

20           recognizing that your -- your increase in 

21           structure of 32 could change over time 

22           based on what you need that are 

23           Marine Corps requirements, have you 

24           provided or will you provide the 

25           rationale for that number? 
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 2                       I mean, I think your statement 

 3           was very clear on the Marine Corps process 

 4           for manpower and budget. 

 5                       But I'm also interested in how 

 6           you came up with the number of 32 and -- 

 7                       MAJOR GENERAL ARY:  It was 

 8           based -- the end state was really based 

 9           on this 2007 study. 

10                       MR. MOLZAHN:  And you -- and 

11           that was your basis, and then you -- then 

12           you looked at that and increased it to 

13           390. 

14                       MAJOR GENERAL ARY:  That was 

15           the base, yes.  And we have consistently 

16           asked for the same thing, with one 

17           exception.  I went in with the request -- 

18           General Walker submitted an uncompensated 

19           review board request in 2008 for 34 -- 

20           was that the next slide? -- yes -- 

21           thanks -- sorry -- and it was validated, 

22           but it was not funded. 

23                       That requirement shifted in 

24           2009 because we decided what we really 

25           needed as far as skill sets were two 
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 2           additional 4430 legal administrative 

 3           officers. 

 4                       So we -- the -- it was the 



 5           same 34, but it was only 32 

 6           judge advocates.  And we went in the 

 7           following year to the compensated -- or to 

 8           the Capability Assessment Review, the CAR, 

 9           asking for 32, and it was finally 

10           approved. 

11                       Now, in late 2009, there was 

12           an interim request that I didn't list up 

13           here where they were saying, what do you 

14           need that's just focused on the fight? 

15           And I asked for 19 on that one; that was 

16           the trimmed down request. 

17                       But I said the requirement is 

18           really the 32.  And those, we broke it out 

19           with three acquisition attorneys, money is 

20           a weapon in Afghanistan. 

21                       We asked for, I think, six for 

22           DES and then five for each of the two MLG 

23           law centers to help support the deployed 

24           judge advocate requirements.  It was a 

25           total of 19. 
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 2                       One of the things that we have 

 3           done -- and this is part and parcel of 

 4           that effort to elevate the practice of law 

 5           in the Marine Corps -- is we've added -- 

 6           we've recoded billets from 4402, any 

 7           judge advocate can do the job, to try to 

 8           address what we believe is an 

 9           ever-increasing complexity in the practice 

10           of law in the Marine Corps. 

11                       We've got a number of 

12           different billets that have been recoded 

13           to specialties, and -- and we have a lot 

14           of folks that work with counsel for the 

15           Commandant.  And we believe that's a very 

16           important practice of law for the 

17           Marine Corps.  We have 17 that are 

18           assigned there today. 

19                       We believe that keeping that 

20           exchange program going in the areas of 

21           labor law, environmental law and 

22           procurement law does a number of things 

23           for us. 

24                       We believe a specialist, 

25           somebody who gets a specialist degree 
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 2           becomes a better lawyer when he goes back 

 3           to general practice.  And it also makes 

 4           sure that the two law firms in the 

 5           Marine Corps, the Counsel for the 



 6           Commandant, who runs -- they have offices 

 7           scattered worldwide, and the uniformed 

 8           legal community remain tied together. 

 9                       And we think that helps the 

10           overall client, since we work for the same 

11           clients, and it's an important process to 

12           make sure that we have an exchange and 

13           we're building judge advocates who 

14           understand the -- the GC world. 

15                       So there have been efforts -- 

16           when I briefed the uncompensated review 

17           package in 2009 to total force structure, 

18           one of our proposals was that we reduce by 

19           17 the -- the number of lawyers we were 

20           providing for -- to the General Counsel's 

21           Office; very much against that. 

22                       So we believe that's an 

23           important part of our process. 

24                       Again, it's a part of that 

25           balance between the GCA's offices and the 
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 2           Uniform counsel. 

 3                       We've also got 22 billets 

 4           approved for conversion to the military 

 5           justice, and that would give us a total of 

 6           56. 

 7                       Now, these are not additional 

 8           billets, they're just recoded to a 

 9           specialty billet.  And one good thing 

10           about being what they call a necessary B 

11           with a specialty skill set is that using 

12           the manpower math, they fund those at 

13           100 percent. 

14                       They're determined as a 

15           requirement, as opposed to an 85 percent 

16           by sometimes on some general MOSes. 

17                       So there's an equation that 

18           works to our favor by doing so. 

19                       Next. 

20                       Now, this is kind of an ugly 

21           slide, I apologize for it.  I really 

22           wanted to stress that this is -- I've got 

23           the title up there, Structure and 

24           Inventory, but the pie chart on the left 

25           is about our current structure of 366. 
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 2           And the inventory is 435, but what's 

 3           important about it is the pie chart on the 

 4           right are the assignments. 

 5                       Although we only have 

 6           7 percent of our structure devoted to 



 7           operational law billets, 16 percent of the 

 8           increased inventory, 435, is actually 

 9           doing operational law. 

10                       The -- the big red piece of 

11           other includes nonlegal assignments, P2T2 

12           and some of that sustainment.  It looks 

13           like a third of our force is not doing 

14           anything but other, but that's part of the 

15           cost of -- probably 20 percent of that are 

16           in nonlegal assignments, and then P2T2 off 

17           getting school, education. 

18                       And our military justice 

19           practice has remained fairly steady on our 

20           assignment process. 

21                       Legal assistance has seen some 

22           growth. 

23                       That's fine. 

24                       Next line. 

25                       You probably ought to keep me 
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 2           moving there. 

 3                       This is -- these are some of 

 4           the inventory tools that our manpower 

 5           folks down in Quantico have taken, and I 

 6           think this is a pretty aggressive 

 7           approach. 

 8                       In '08, previous years, we 

 9           were recruiting 35 lawyers a year.  They 

10           went to 45 in '09, and we're 60 for this 

11           year, and the recruiting mission is 60 for 

12           next year. 

13                       That's why -- that explains 

14           why we have 38 lawyers in Naval Justice 

15           School today.  So we're priming the pump, 

16           we're pushing them into the fleet. 

17                       But it takes a little while. 

18           Normally, our judge advocates, they go to 

19           Officer Candidate School in their first or 

20           second year of law school.  They may have 

21           gone in college and they're part of PLC 

22           law.  It takes a little time to sometimes 

23           get them into the fleet. 

24                       The manpower folks will tell 

25           you that our lawyers really have more in 
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 2           common with pilots from planning 

 3           perspectives than regular ground officers, 

 4           given the life cycle of when they're 

 5           commissioned, when they come on active 

 6           duty and do their actual active-duty 

 7           assignments, because they have a lot of 



 8           law school time built in. 

 9                       Now, we've got 100 percent 

10           career designation.  This is captains with 

11           540 days of observed fitness reports.  We 

12           were keeping all fully qualified for a 

13           little while. 

14                       We've now seen that more 

15           people want to stay in the Marine Corps 

16           than get out.  Regular ground officers 

17           this year were 85 percent opportunity to 

18           stay.  Lawyers, they gave us 100 percent 

19           so we could keep our lawyers. 

20                       And then this return to 

21           active-duty board, I think, is very 

22           important.  What we looked out and saw was 

23           that we didn't just need entry-level 

24           lawyers, we needed middle-level 

25           management; that what we were hurting for 
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 2           were our majors and some of the folks that 

 3           had trial experience. 

 4                       So we had two return to 

 5           active-duty boards in the Marine Corps 

 6           this year.  On both of those boards, 

 7           judge advocates were the only MOS that 

 8           qualified for coming back on. 

 9                       And this is about grade 

10           shaping and getting -- making sure we have 

11           the right judge advocates with the right 

12           experience levels on there. 

13                       And on the second one, we 

14           added to the precept that we were looking 

15           for litigation skills, because we're 

16           concerned about our midlevel management in 

17           litigation. 

18                       And so we've got some -- we 

19           had six picked on the first one and six 

20           picked on the second, for a total of 12. 

21                       And then a couple of the 

22           specialized billets.  Promotion precepts. 

23           That's another grade shaping tool, but it 

24           also allows us to expand the force at 

25           certain areas.  We've had -- we've got a 
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 2           colonel promotion precept for this year 

 3           that identifies judge advocates as -- as 

 4           short. 

 5                       And then the one thing that 

 6           we've lagged behind the other Services on 

 7           is JACP, Judge Advocate Continuation Pay. 

 8           We call it LSEDS, Law School Debt -- 



 9           Education Debt Subsidy.  It's up there, 

10           okay?  The other Services pay 30,000. 

11           We're still lagging behind on the 30,000. 

12                       I would probably argue that we 

13           probably need to up that.  If we're having 

14           to do return to active-duty boards to 

15           bring majors back in, we may want to try 

16           to keep them in at the front end. 

17                       But those are some of the 

18           tools that we're using, and I would say 

19           that when you look at all of them as a 

20           package, it's working for us. 

21                       There's a danger, too, in the 

22           Marine Corps of paying too much in a 

23           bonus-type program.  We want to make sure 

24           that we're still part of this organization 

25           and not viewed as a special corps within 
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 2           the Corps, and that allows us to be an 

 3           effective voice in the Marine Corps. 

 4                       So we're careful to try to 

 5           make sure that we -- we balance these 

 6           requirements.  But the Law School 

 7           Education Debt Subsidy is -- you know, we 

 8           like say that it's a small price to pay to 

 9           be part of the world's finest.  It's 

10           becoming a bigger price, and we need to 

11           relook at the numbers. 

12                       MR. MOLZAHN:  General, I'd 

13           like to ask a question.  I'm not sure it 

14           fits in now, and if it doesn't, you can 

15           answer it sometime later in your brief. 

16                       But one of the concerns of 

17           Congress, and it's reflected in the 

18           statute that asks us to validate nonlegal 

19           billets in the Marine Corps. 

20                       But one of the concerns behind 

21           that seems to be that they feel that 

22           there's a risk if things become too tight 

23           in the Marine Corps, that Marine Corps 

24           judge advocates might be limited to legal 

25           billets and, therefore, that might hit 

0339 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           their promotion ability and all that sort 

 3           of thing.  And that's reflected in the 

 4           legislative history, as you know. 

 5                       Has there ever been any 

 6           proposal, is there any move of foot or any 

 7           consideration whatsoever in the 

 8           Marine Corps to limit Marine Corps 

 9           judge advocates to legal billets? 



10                       MAJOR GENERAL ARY:  I can 

11           tell you our Commandant disagrees with 

12           that very strongly, and I'm sure the next 

13           Commandant, since I work closely with 

14           him, too, hopefully -- I can't presume 

15           confirmation -- General Amos disagrees 

16           with that, too, our nominee. 

17                       We believe that every Marine 

18           is a rifleman and every officer is a MAGTF 

19           officer.  And that's the standard across 

20           the board, and I think they're going to 

21           keep that. 

22                       Now, what I do think you will 

23           see is that our Marine Corps has a number 

24           of priorities, and if they see an 

25           inventory that drops down and the 
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 2           requirement -- as the requirement is going 

 3           up, you will find a community that is 

 4           paying less than its proportionate fair 

 5           share of nonlegal billets. 

 6                       And that's what we found in 

 7           2009, that we didn't have the inventory to 

 8           support a lot of nonlegal billets, and so 

 9           we were -- we had cut the number of 

10           nonlegal assignments for lawyers down to 

11           the bone. 

12                       And that's one of the reasons 

13           we're trying to get that back up to that 

14           target inventory of 520, because we would 

15           have that excess of 93 that's available 

16           for those other assignments. 

17                       Because I think you raise a 

18           great point, sir.  It's critical for us as 

19           a community to remain inextricably 

20           intertwined with the community we support, 

21           and we want to do that.  And our 

22           Commandant is committed to that. 

23                       REAR ADMIRAL MCPHERSON: 

24           General, are you satisfied that working 

25           within the Marine Corps manpower system, 
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 2           you can adequately -- you can meet the 

 3           requirements in the number of 

 4           judge advocates? 

 5                       MAJOR GENERAL ARY:  Yes, sir. 

 6           I think we've got a responsive system.  I 

 7           believe it -- it is -- it is subject to 

 8           the challenges of -- of every 

 9           organization. 

10                       And I think the question that 



11           the SASC asked in 2009 will get a very 

12           different answer in 2010, and I think I 

13           would give a different answer in 2011, 

14           depending upon the size of our Corps and 

15           the operational context it finds itself in 

16           then. 

17                       Obviously, there's only one -- 

18           there's one person in the Uniformed 

19           Marine Corps that sets our priorities, and 

20           that's our Commandant. 

21                       And I think that when he 

22           validates requirements -- and I think it's 

23           also important to realize, we were 

24           surprisingly successful at recruiting.  We 

25           anticipated that it would take us 
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 2           five years to do the 202 K build, it 

 3           happened in two-and-a-half. 

 4                       And I think that that's why 

 5           all the uncompensated review boards were 

 6           going to say, did we get the right mix, 

 7           because we were trying to build infantry 

 8           battalions to -- to offset the really -- 

 9           the big-time requirement our Commandant 

10           was concerned about on the health of the 

11           force was the one to -- the one-to-one 

12           dwell trying to get to a one-to-two dwell 

13           so you could sustain the combat operations 

14           we were finding ourselves in. 

15                       So when he was anticipating 

16           priorities, we were just out of the 

17           priority of getting funded a couple of 

18           times. 

19                       We just missed the cut.  But 

20           when you start looking at explosive 

21           ordinance disposal, engineers, Intel and 

22           some of the other things that were 

23           critical skill sets, that were high 

24           intensity -- or high-demand, low-intensity 

25           MOSes, we didn't have enough of them, but 
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 2           we had a huge demand, we didn't come out 

 3           in that priority.  So later, they approved 

 4           it for this year. 

 5                       MR. MOLZAHN:  The only 

 6           question I have about that at all -- and 

 7           I appreciate your faith in the system, as 

 8           you should have -- but, for example, the 

 9           32 you think you need as an increase in 

10           structure kind of always seems to be in 

11           the horizon a little bit. 



12                       We've had it validated before, 

13           and now you have validated and approved, 

14           but now it's subject to additional review. 

15                       What if you never get there? 

16                       MAJOR GENERAL ARY:  That's a 

17           great question, sir, and we may never get 

18           there, especially if our force decides or 

19           Congress and funding and other 

20           constraints cause our force to -- to drop 

21           in numbers. 

22                       But I think that when I'm 

23           describing a process, and General Osman -- 

24           I know he knows a lot more about this than 

25           I do -- I would probably argue that 
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 2           structure is the one that's the slowest 

 3           and the hardest to change. 

 4                       But we have a lot more 

 5           flexibility in building inventory, and we 

 6           get a great amount of flexibility at the 

 7           centrally level of assignments, and then 

 8           increased flexibility in assignments at 

 9           the local level. 

10                       So being able to use these 

11           tools to search our inventory in excess of 

12           what our current structure justifies to a 

13           level -- I believe I told you earlier, 

14           sir, and I don't think I have it on the 

15           slide -- our current grade adjusted 

16           recapitulation of 480, we will exceed that 

17           January 1st. 

18                       So we will be over the target 

19           inventory that's in the system today.  We 

20           will not reach the 520 that the 32 would 

21           justify, because the 32, it's not just the 

22           32 billets, it actually brings a grade 

23           adjusted requirement of 40, because it 

24           builds 8 into it of P2T2, and some of that 

25           sustainment and extra of -- of -- of fair 
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 2           share would take you to the 520. 

 3                       I believe if the size of the 

 4           force and the operational context we find 

 5           ourself in remains constant, then I 

 6           believe that the approved structure 

 7           increase will go into effect.  If not, all 

 8           bets are off and we'll find out what kind 

 9           of requirement our Marine Corps has for 

10           legal. 

11                       What I can tell you, sir, is 

12           that our Corps understands the value of 



13           lawyers now more than ever, and our Corps 

14           is committed to the concept of every 

15           Marine being a MAGTF officer.  And we will 

16           assign -- we will have more lawyers than 

17           we need for the legal commitment so that 

18           they can participate in other assignments 

19           to make sure they're part of the overall 

20           legal culture, community and part of this 

21           calling we call the Marine Corps. 

22                       You've got to be once a 

23           Marine, always a Marine. 

24                       This next slide shows where 

25           we're headed, and I tried to put all of 
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 2           the different factors on there. 

 3           Structures down there in red, the 

 4           projected T/O structure, this is what we 

 5           got from the plans folks. 

 6                       The 487 is where we plan to be 

 7           on 1 January, assuming our new recruits 

 8           graduate Naval Justice School, and -- and 

 9           I think that that shows how we're -- we're 

10           meeting the challenge. 

11                       Next slide. 

12                       Promotion rates, I think, is 

13           another metric of data that I wanted to 

14           provide to you to kind of analyze as far 

15           as the health of the force. 

16                       And I think it also 

17           illustrates how our Marine Corps takes 

18           care of our judge advocate community.  If 

19           we were not competitive on promotion 

20           boards, we would have an issue.  I will 

21           tell you that we've had problems at the 

22           colonel level, but I'd show you over there 

23           on the major level, first off. 

24                       If you look over there, the 

25           4402 column shows our selection rates, and 

0347 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           we exceed all other MOSes every year but 

 3           one, and we're -- we're off there, but we 

 4           selected 29 of 37. 

 5                       Of lieutenant colonels, every 

 6           year we exceed by a significant margin. 

 7           So you've got a very good chance, a better 

 8           chance than other MOSes, of making 

 9           lieutenant colonel in the legal community 

10           than others. 

11                       Now, the colonel community, 

12           that's been -- that's been a challenge. 

13           We had a couple years in FY '07 and FY '08 



14           and FY '09 that were pretty ugly.  We 

15           had -- these are -- I would also caution 

16           you that these are end zone. 

17                       We had a couple of above zone 

18           picks in those years, but we had a precept 

19           the following year.  In FY '10, we picked 

20           nine in zone and one above; so we were 

21           over that year.  The following year, there 

22           were only four in zone, so we selected 

23           two. 

24                       CHAIRMAN DELL'ORTO:  Where do 

25           you stand right now with respect to '06 
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 2           billets?  Are you filled? 

 3                       MAJOR GENERAL ARY:  We're 

 4           short, sir. 

 5                       CHAIRMAN DELL'ORTO:  How 

 6           many? 

 7                       MAJOR GENERAL ARY:  I'll have 

 8           to get back with you.  I think we have 

 9           29.  We have a GAR for 48 adjusted 

10           requirement, but we have 33 billets.  So 

11           we are short, and we have a precept in 

12           this year's promotion board. 

13                       We're hoping that -- go back 

14           one, John.  Thanks. 

15                       We're hoping that we have -- 

16           we have another pretty good-sized zone 

17           that will make up for the FY '11 numbers. 

18                       CHAIRMAN DELL'ORTO:  You're 

19           not getting a very stable trend of 

20           promotions to '06, so you're going to 

21           be -- 

22                       MAJOR GENERAL ARY:  That's a 

23           challenge, sir. 

24                       LT. GENERAL OSMAN:  One of 

25           the keys that, if you look up here, is 
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 2           you're dealing with very small numbers of 

 3           colonels being looked at. 

 4                       MAJOR GENERAL ARY:  Yes, sir. 

 5                       LT. GENERAL OSMAN:  Are you 

 6           seeing a fairly large exodus of 

 7           judge advocate lieutenant colonels at the 

 8           20-year point so that they aren't around 

 9           for a look at colonel? 

10                       MAJOR GENERAL ARY:  No, sir. 

11           I think -- no, sir.  I mean, we have a 

12           lot of lieutenant colonels that stay a 

13           long time.  I was a retirement officer 

14           yesterday for a really good officer who 



15           got out after 28 years.  He went to the 

16           Service max as a lieutenant colonel. 

17                       We have a lot of folks that 

18           continue to stick around.  Like we say, 

19           it's more than a job, it's a calling and 

20           they want to be part of it, so . . . 

21                       Next slide. 

22                       This is our current grade 

23           shape.  Obviously, it's just a pyramid and 

24           not the -- the people who do all the work, 

25           I would submit, are those captains down 
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 2           there and the majors. 

 3                       We -- we're missing a few 

 4           majors, but we're going to have 12 new 

 5           ones coming in with the return to 

 6           active-duty board. 

 7                       I think that 100 percent 

 8           career designation will allow us to 

 9           increase that, and we're working that 

10           piece.  We're actually over on 

11           lieutenant colonels.  But that's part of 

12           it. 

13                       Next slide. 

14                       MR. MOLZAHN:  The two areas 

15           where you might say you have shortfalls 

16           are the colonel and majors? 

17                       MAJOR GENERAL ARY:  Yes, sir. 

18                       But, again, I would -- I would 

19           say that in the manpower process -- and 

20           you're always kind of chasing the 

21           bull's-eyes -- we say, chasing the bull -- 

22           it's kind of a challenge to get it exactly 

23           right.  And that's why we require -- or we 

24           rely on those manpower planning tools and 

25           our dialogue with manpower on that. 
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 2                       They do a constant assessment 

 3           of the community, and that's why I kind of 

 4           skipped over it.  But the CNA study in 

 5           2006 was based upon accepting the 

 6           structure as it is, how is it that we, as 

 7           a Marine Corps, across the MOSes build 

 8           inventory to meet those grade adjusted 

 9           requirements, and how can we do it better? 

10           And we provided that to the Panel. 

11                       But the tool we're using for 

12           colonels is a precept that we're 

13           critically short so that the Panel, when 

14           they consider judge advocates -- and it's 

15           also important to remember that, as 



16           unrestricted line officers, there's rarely 

17           a lawyer on the colonel selection board. 

18           We're not promoted by a JAG Corps. 

19                       So they're saying -- the 

20           precept is best and fully qualified, and 

21           that's as a Marine officer.  And so 

22           they'll go through a record and read it 

23           against other MOSes. 

24                       And the same is -- and I 

25           probably -- I don't think I have a slide 
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 2           on this, but the same is true of command 

 3           screening boards.  Those are very 

 4           competitive, and it's very hard to get a 

 5           command job, especially for a lawyer. 

 6                       But I would tell you that we 

 7           do pretty well in those areas, and we have 

 8           strong records. 

 9                       Right now the -- the 

10           commanding officer of Marine Corps Base 

11           Camp Lejeune, one of our big bases, is a 

12           Marine officer, used to be a general 

13           officer's billet. 

14                       We have two other colonels 

15           that are in command headquarters 

16           battalions at the two recruit depots: 

17           MCRD San Diego and MCRD Parris Island. 

18                       And I think we have four 

19           lieutenant colonel judge advocates in 

20           command now.  Those are picked by line 

21           officers, too. 

22                       So there is no -- we're not 

23           the discriminated minority in the Corps, 

24           let's pick out a lawyer.  They see us as 

25           Marine officers, and I think that the 
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 2           stature of our community within our 

 3           organization continues to rise. 

 4                       So I think that when you look 

 5           at who's judging those -- those folks on 

 6           those panels, they're doing well in all 

 7           the indicators of the health of the 

 8           community.  Command screening, they're 

 9           doing well in top-level school and 

10           intermediate-level school boards, and 

11           they're doing well in promotion, for the 

12           most part. 

13                       I would also say, sir, I think 

14           there were 13 of 18 of those -- I gave you 

15           six years of promotions for three grades. 

16           I think we exceeded the norm in 13 of 



17           18 years. 

18                       You can probably pick any MOS 

19           in the Marine Corps, and that's not a bad 

20           percentage.  There are years where the 

21           infantry community is below the norm.  So 

22           it just happens. 

23                       Next slide. 

24                       I wanted to take a minute to 

25           talk about the reserves, because I think 
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 2           that our Corps has relied really heavily 

 3           on the total force concept. 

 4                       I'm going to show you a slide 

 5           in a minute about the key contribution 

 6           that the reserve community has made, and I 

 7           can't overstate this. 

 8                       I think the reserves have 

 9           really stepped up to do what they were 

10           intended to do, to be an augmentation 

11           force during time of national emergency, 

12           when we really need them. 

13                       They've contributed in a lot 

14           of ways.  We've brought in experienced 

15           prosecutors and defense counsel to help in 

16           Hamdania and Haditha cases where, frankly, 

17           they were better at it than the active 

18           force. 

19                       Our active judge advocates 

20           have learned a lot about it.  In fact, two 

21           of those reserve lawyers that we brought 

22           on active duty have actually gotten 

23           augmented into the regular force, and 

24           they're part of the active force now, so 

25           they returned and are doing really well. 
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 2           But where we're really seeing it is in the 

 3           deployed environment. 

 4                       Now, the reserve LSSS, that 

 5           was something that 

 6           Brigadier General Sandkuhler pushed really 

 7           hard for.  He wanted to make sure that we 

 8           had a community advocate in the reserve 

 9           force that could police up the talent and 

10           make sure that when we had a critical 

11           shortfall in the active force, that we 

12           weren't just going out and getting any old 

13           lawyer; we were getting the right lawyer 

14           and putting them in the right place at the 

15           right time. 

16                       And they've organized into a 

17           Law of War Branch, the Installation 



18           Branch, Navy-Marine Corps Trial Branch, 

19           the Regional Defense, Regional Government 

20           and then JA Command Support Branch.  And 

21           they've tried to group their talent sets 

22           and interest levels of the reserve force 

23           into that -- that model.  And I think 

24           they've -- they've done a really -- a 

25           great job. 
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 2                       There are actually 102 

 3           individual mobilization augmentee billets 

 4           in the Reserve Legal Service Support 

 5           section, and we put in a structure request 

 6           to total force structure to move them from 

 7           mobilization command under the operational 

 8           sponsorship of the SJA to CMC, and they 

 9           are now in our office, which meant that 

10           the -- the organization, the lieutenant 

11           colonel and the GS civilian employee and 

12           the staff sergeant, those three billets 

13           now work in our spaces. 

14                       That's critical for us, 

15           because if you have an organization that's 

16           having challenges in manpower, you have to 

17           be able to tap into the well of reserve 

18           support to get the right people in a 

19           timely fashion to fill that requirement. 

20                       So what happens now is we have 

21           a lieutenant colonel that's working with 

22           our lieutenant colonel branch head for 

23           judge advocate support who is our prime 

24           officer working with manpower and total 

25           force structure. 
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 2                       If the active-duty force can't 

 3           fill it, we turn to the reserves, or if we 

 4           believe it's a requirement that the 

 5           reserves is best positioned to fill, we'll 

 6           turn to them first. 

 7                       And that -- I think that's 

 8           going to be a big force multiplier in the 

 9           future.  They were just moved to us, and 

10           we just got the lieutenant colonel on deck 

11           a little over a month ago.  So that's 

12           another one of our initiatives and 

13           changes. 

14                       I agree with 

15           Vice Admiral Houck that assignments are 

16           critical.  I would also tell you that, you 

17           know, one of the questions for the charter 

18           was whether the Judge Advocate General of 



19           the Navy should have more authority over 

20           assignments in our Corps. 

21                       Vice Admiral Houck said that 

22           he didn't need it.  He also talked about 

23           how you needed to know the community and 

24           know the requirements of the -- of the 

25           clients, the commands.  We believe we're 
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 2           best positioned to do that in the 

 3           Marine Corps. 

 4                       We believe we've got a 

 5           responsive manpower, they listen to us, 

 6           and we're getting the right 

 7           judge advocates in the right places. 

 8           They've been very responsive to us. 

 9                       I think I've covered most of 

10           this. 

11                       Most of the new 

12           judge advocates, the 38 that are coming 

13           out of school right now, they've accepted 

14           our request to overstaff them.  New 

15           judge advocates always go to new -- to our 

16           larger law centers, where they can get the 

17           mentoring and learn the business early in 

18           a place where we have some flexibility. 

19                       I want to turn to the mission 

20           sets, military justice, next slide. 

21                       This is our caseload, and I 

22           think the 1802 represents the year, on the 

23           far left, that Foster was tried.  In some 

24           sense, the mission has come to us as far 

25           as numbers. 
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 2                       I would agree with 

 3           Vice Admiral Houck that the complexity of 

 4           the cases has been part of the challenge, 

 5           but that's why we're trying to elevate the 

 6           practice of law and bring in some more 

 7           experienced litigators at the upper end. 

 8                       This is all of the Services, 

 9           and I've got another slide on the next 

10           slide that will probably get into this in 

11           a little more detail.  This is -- this is 

12           the special courts-martial and the general 

13           courts. 

14                       We saw a big dip in 2003, and 

15           then it popped back up in '04, and then 

16           it's been on a steady decline.  But we've 

17           had some indicators that it's starting to 

18           go the other way. 

19                       Next slide, please. 



20                       I thought this slide was 

21           important, and I know it's hard to read, 

22           so I apologize, but I wanted you to see 

23           not just the special and general 

24           courts-martial numbers, but the overall 

25           requirement. 
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 2                       The red line, I think, is 

 3           interesting, because it's sort of that -- 

 4           that one in the middle.  That's the 

 5           special court-martial case. 

 6                       The green line at the bottom 

 7           that remained relatively constant at the 

 8           200 case level and 150 to 200, that's 

 9           general courts-martial.  And that's the 

10           same thing that Vice Admiral Houck was 

11           telling you about.  I think he used the 

12           term that it sort of boiled off the 

13           low-level requirements and left the 

14           serious, complex cases for serious 

15           misconduct at a relatively steady number. 

16                       You know, this is -- I would 

17           agree with him that there are a lot of 

18           factors that come into play here with 

19           trying to determine what happened.  I 

20           would argue that 2003, the huge drop there 

21           and then the return was that our 

22           Marine Corps went to war that year.  We 

23           sort of dropped everything, and OIF-1 was 

24           a very different war than OIF-5, -6, -7. 

25                       And I would argue that in a 
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 2           high-intensity/short-duration conflict, 

 3           military justice goes on the shelf. 

 4           You've got good order and discipline 

 5           challenges, but the commanders are focused 

 6           on the operational concerns.  And those 

 7           are challenges they will wait until they 

 8           get home to address.  And I believe that's 

 9           part of why we spiked back up. 

10                       Now, the steady decline, I 

11           think that's part of the operational 

12           context we find ourselves in of the 

13           mission.  We have a 

14           low-intensity/long-duration war that we're 

15           fighting.  It's a sustained requirement 

16           for the Marines. 

17                       We also see battalion 

18           commanders that come home, and they are 

19           immediately -- when they get home, they're 

20           thinking about the next deployment.  When 



21           you cut somebody off on appellate leave, 

22           they remain on your books for six months 

23           before they're dropped to Navy-Marine 

24           Corps appellate leave activity. 

25                       If somebody's on your books, 
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 2           you don't get a replacement.  You add 

 3           something so you can get a replacement and 

 4           then somebody new.  So it's alt, control, 

 5           delete, reboot, get the force ready and 

 6           get out the door.  That's their focus. 

 7                       So that's part of why we've 

 8           seen an increase in separation.  And the 

 9           yellow line there is total summary courts. 

10           A lot of those have been summary court 

11           board waivers for us.  A little lower 

12           level than the special court; hold them 

13           accountable and get them out the door so 

14           that we can rebuild the force and go. 

15                       Obviously, good order and 

16           discipline always follows the needs of the 

17           commander.  I think the operational 

18           context and the challenges they face 

19           define this.  It's a command-driven 

20           system. 

21                       I would also tell you that for 

22           those young Marines who have got in 

23           trouble when they got home, commanders who 

24           have shared the hardships, they've seen 

25           them on deployments, they give them -- 
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 2           they built up a bank account of good 

 3           deeds.  That extenuation and mitigation is 

 4           a big thing, and if they know that they 

 5           put up with a lot of things, they're going 

 6           to say, I'm not sure this guy, he served 

 7           his country, I'm not going to give him a 

 8           bad conduct discharge. 

 9                       And I'll tell you what.  When 

10           you look at the fabulous, tremendous job 

11           our young Marines are doing each and every 

12           day, even the ones that are getting home 

13           and maybe having drugs instead of a beer 

14           underage, they're going to get them an 

15           ADSEP instead of a court, and when we grew 

16           up, those were courts. 

17                       So there's a lot of factors. 

18           I think Vice Admiral Houck was correct 

19           when he said it's hard to calibrate what 

20           happens.  It's something that we've been 

21           studying, we're trying to get a gauge on 



22           it. 

23                       Our goal is to make sure we 

24           have the experience and the capability 

25           sets to meet those needs of the 
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 2           commanders, whatever they are. 

 3                       REAR ADMIRAL MCPHERSON:  You 

 4           indicated you anticipated an uptick for 

 5           2010? 

 6                       MAJOR GENERAL ARY:  Yes, sir. 

 7           We pulled out of our -- our reports 

 8           today -- and I wrote it down.  We've done 

 9           143 general courts, I believe, and we did 

10           140 last year.  And we're about 100 short 

11           in special courts, and that's through 

12           three-quarters of the year. 

13                       We've done -- military 

14           justice, we've done 143 courts through the 

15           third quarter of this year.  Last year, 

16           for the entire year, we did 140.  We've 

17           done 573 courts, special courts through 

18           this three quarters, and then 675 for the 

19           last year. 

20                       So we're at 716 so far in 

21           three quarters, 815 for the entire year 

22           last year, sir. 

23                       I'm not sure if that tells us 

24           much, but we're constantly trying to gauge 

25           it.  And that's part of the reason why I 
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 2           would tell you that I think that we might 

 3           have an increase in military justice.  And 

 4           I think that legal assistance is the other 

 5           area we need to be careful with. 

 6                       Next slide, please. 

 7                       This slide, again, I'll echo 

 8           Vice Admiral Houck.  You know, we have -- 

 9           it's hard to always gauge who's doing what 

10           because we're general practitioners, and 

11           we try to do a lot of different things. 

12                       We have 134 Marines, which is 

13           basically 30 percent of the 435 inventory 

14           we have today that are solely committed to 

15           military justice, which is, you know, a 

16           pretty good percentage. 

17                       But we also have another 79 

18           that are SJAs and Deputy SJAs, and I would 

19           tell you that they still have a hand in 

20           the business, and they're keeping their 

21           currency, and they're up to speed on it 

22           because of the -- the role that they play 



23           in the process. 

24                       MS. MILLER:  Is that 

25           percentage now pretty standard for the 
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 2           last decade? 

 3                       MAJOR GENERAL ARY:  Yes, 

 4           ma'am. 

 5                       MS. MILLER:  So it hasn't 

 6           really -- despite the variation in 

 7           numbers, it's really been the same? 

 8                       MAJOR GENERAL ARY:  Yes, 

 9           ma'am. 

10                       And this was based on us 

11           calling out to the -- the field to say, we 

12           know what we assigned you, what are they 

13           doing? 

14                       Because we're always trying to 

15           gauge how many of them are in trial 

16           counsel billets but are serving as the 

17           battalion Judge Advocate for Second 

18           Battalion Seventh Marines or something 

19           like that that we don't know about at 

20           headquarters. 

21                       So this is based upon what we 

22           got as a snapshot -- I'm not sure I have 

23           the date, but just recently. 

24                       I'm not sure I answered your 

25           question, ma'am. 
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 2                       MS. MILLER:  What I was 

 3           asking inartfully is, there's a fair 

 4           number of people dedicated to military 

 5           justice, obviously, and -- at least as 

 6           you've wrapped it up here. 

 7                       And I wondered if that's 

 8           basically -- has there been much variation 

 9           in that in the last five or ten years, or 

10           has it been roughly 30 percent all the way 

11           through? 

12                       MAJOR GENERAL ARY:  It's been 

13           a slight -- a slight cut, and that was -- 

14           maybe we can go back to that pie chart. 

15           Can you do that quickly?  That one right 

16           there. 

17                       We had trial and defense 

18           counsel, we have structured billets of 26, 

19           and we have 20 percent of our 435 assigned 

20           to it.  Now, that's a bit misleading.  It 

21           looks like a 6 percent drop, but it's 

22           probably a proportionate share.  So there 

23           has been a reduction, and part of that has 



24           shifted to the operational law context, 

25           so . . . 
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 2                       MS. MILLER:  Thank you. 

 3                       MAJOR GENERAL ARY:  Next 

 4           slide. 

 5                       I think one of the challenges 

 6           is we don't want too many people doing 

 7           military justice.  And I think, you know, 

 8           mission always drives the requirement. 

 9                       You need to have enough cases 

10           to build the experience set.  You don't 

11           want to have too few cases to be bored. 

12           You've got to be able to get that balance 

13           between enough to gain experience and 

14           enough -- and enough -- and enough to -- 

15           and not so many that you can't try them 

16           effectively, if I can blurt this out, but 

17           there is a balance. 

18                       And those of you who have been 

19           around military justice for a while will 

20           probably say, you guys got to be bored at 

21           this level.  But I think that those are -- 

22           are fairly stable numbers to -- to balance 

23           the requirement. 

24                       It's under 20 cases that 

25           they're carrying and working.  And, you 
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 2           know, that's -- if you see 20, you've 

 3           probably got a challenge, you know.  We're 

 4           down there at the 14, 15 cases that 

 5           they're working.  And that's the average 

 6           across the board. 

 7                       Next slide. 

 8                       Okay.  This is, you know -- I 

 9           want to plow some ground I covered when I 

10           discussed the case study of Foster early 

11           on. 

12                       When Moreno was decided, the 

13           judge advocate community went out to try 

14           to gather data.  It's one of the 

15           challenges of not having the specific 

16           role -- or not really filling the role of 

17           community manager, is we don't have the 

18           historical data that we would like to 

19           answer a lot of your questions.  And 

20           without data, you know, it's hard to 

21           analyze or study something. 

22                       But what we did do is we found 

23           that there was a request following Moreno 

24           to find out just how are we doing.  When 



25           Moreno was decided in May of '06, they 
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 2           went back and said, how are doing?  How 

 3           long does it take for us to get a case 

 4           from date of trial to the 

 5           Navy-Marine Corps Court of Criminal 

 6           Appeals?  Back then it was 202 days, and 

 7           then it was 186, I believe is what that 

 8           says. 

 9                       And then I went out in 

10           January, we polled, got the data as best 

11           we could from the fleet, found out we were 

12           at 97 days to convening authority's 

13           action. 

14                       And -- and in that first 

15           chart -- it's a bit misleading because you 

16           have to add -- there's three clocks under 

17           the Moreno case: 120 days from date of 

18           trial to convening's authority action, and 

19           then 30 days from date of convening 

20           authority's action to -- to filing or 

21           docketing with the Navy-Marine Corps Court 

22           of Criminal Appeals, and then they have 

23           18 months to act on it. 

24                       So this is -- when we say 

25           Moreno 1 and Moreno 2, we're looking at 
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 2           two different clocks.  Well, we found out 

 3           the average in FY '09 was it took us 

 4           23 days to get that record up to the Court 

 5           and docketed. 

 6                       Part of it is the difference 

 7           between the Navy Yard and -- and U.S. mail 

 8           and FedEx.  And -- and part of it was the 

 9           sense of urgency. 

10                       But we're down to 14 now.  And 

11           I would also submit that the added focus 

12           and attention has caused that number on 

13           the first clock to go from 97 to 79, and 

14           the big increase or decrease to 14 days on 

15           CMS.  And I believe our data is much 

16           accurate, because the fidelity of the data 

17           is centrally managed, and I'm not relying 

18           on the honor system of reporting. 

19                       So it's kind of a 

20           trust-and-verify world, isn't it? 

21                       Next slide. 

22                       Okay.  This is operational 

23           law, and what I really wanted to do was -- 

24           was -- this shows the shift in focus. 

25           There were 635 deployments in here. 
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 2                       I think the big takeaway from 

 3           this slide is that although we may have 

 4           been short on the active side, that once a 

 5           Marine, always a Marine reserve commitment 

 6           helped offset that dramatically. 

 7                       We had -- the yellow up there 

 8           are reserves, but this is another area 

 9           where we're a little concerned about 

10           where's the demand signal going.  The 

11           requirement was fairly steady due -- 

12           through the years when we were doing our 

13           study in '05 and '07. 

14                       We're actually seeing, 

15           arguably, the mission come back to us, but 

16           this is something that you have to 

17           constantly assess. 

18                       That's why we're watching the 

19           military justice numbers to see if they're 

20           going up or going down; what's the 

21           requirement for deployments?  What's 

22           Afghanistan going to look like if the 

23           President's intentions continue?  We'd 

24           like to see a reduction in this 

25           requirement.  We'll see what it is. 
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 2                       Our Commandant stated that he 

 3           believes the Marine Corps is going to be 

 4           there for a long time, given where we are 

 5           in Helmand at a pretty sizable rate.  So 

 6           we're planning on sustaining our military 

 7           justice and operational law requirement to 

 8           support that mission. 

 9                       MS. MILLER:  Just for clarity 

10           again, you're not including things like 

11           cyber law or environmental law or 

12           in-operational? 

13                       MAJOR GENERAL ARY:  No, 

14           ma'am. 

15                       MS. MILLER:  You're doing 

16           classic operational law? 

17                       MAJOR GENERAL ARY:  This is 

18           boots-on-the-ground requirement. 

19                       I just sent -- our head of 

20           operational law branch, 

21           Lieutenant Colonel Metcalf, he's now up 

22           working at Fort McNair doing the cyber 

23           business.  I think the Marine Corps is -- 

24           is quantifying and assessing that 

25           requirement.  I think that's a very hard 
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 2           thing to figure out. 

 3                       We've been lagging behind the 

 4           Air Force and some of the other services 

 5           in cyber law.  We're going to have to 

 6           figure out how to position ourselves for 

 7           that requirement, but I couldn't begin to 

 8           start to put a number or quantify that in 

 9           an analytical way. 

10                       Next -- let's go back. 

11                       The Navy also participated, 

12           and these are IAs, individual augments. 

13           In addition to the IAs, they were filling 

14           in joint environments under the joint 

15           manning documents, they were also filling 

16           some requirements with the MEFs during 

17           '06, '07, '08 and a little bit in '09. 

18                       They're no longer in that 

19           supporting role.  The missions come down 

20           and -- but we worked together over the 

21           past few years to try to meet this. 

22                       CHAIRMAN DELL'ORTO:  Did you 

23           have Navy JAGs in your battalions? 

24                       MAJOR GENERAL ARY:  Not at 

25           the battalion level, no, sir. 
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 2                       CHAIRMAIN DELL'ORTO:  You 

 3           didn't have them at the battalion level? 

 4                       MAJOR GENERAL ARY:  They were 

 5           working in our legal service support 

 6           deployed environments doing a lot of 

 7           legal assistance.  They were command 

 8           judge advocates, working at the MEF, and 

 9           I think we had some at the regimental 

10           level, but we did not put them into the 

11           battalion judge advocate role. 

12                       Next slide. 

13                       This is legal assistance.  And 

14           I think this is a big concern for me.  I 

15           think that it is the one area that, you 

16           know, we -- we have to be especially 

17           watchful for of how we position the force 

18           to meet this requirement. 

19                       I think there's a lot of focus 

20           right now on operational law and military 

21           justice.  It's usually the thing that 

22           you're not paying attention to today that 

23           will -- will get you tomorrow. 

24                       So we're concerned about 

25           trying to make sure that we have the right 
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 2           people doing legal assistance and the 

 3           right level of expertise. 

 4                       I point out that we have six 

 5           civilian attorneys.  They're the -- they 

 6           run our law center -- our legal assistance 

 7           branches at all of our major 

 8           installations.  They're the ones who 

 9           understand the state law; they've got the 

10           corporate knowledge; and they're training 

11           those 26 young Marine judge advocates with 

12           legal assistance. 

13                       I'm a big believer, though, 

14           that we have to have Marine 

15           judge advocates doing a big percentage of 

16           our -- our legal assistance, because 

17           that's part of the foundational knowledge 

18           of building the expertise necessary to be 

19           a generalist in the practice of law. 

20                       And when you're deployed and a 

21           young Marine has a challenge, that 

22           civilian lawyer is not going to be there, 

23           and we need to have some people on the 

24           force that you can call up and say, hey, 

25           I've got this issue, what do you know? 
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 2           And they've been working recent legal 

 3           assistance knowledge, and they can come 

 4           work some of those challenges. 

 5                       So we try to make sure that we 

 6           have enough Marine judge advocates to meet 

 7           that requirement. 

 8                       But -- and we're in the 

 9           process of hiring another civilian to 

10           replace our -- our judge advocate legal 

11           assistance branch head at Judge Advocate 

12           Division right now. 

13                       Next slide. 

14                       These are other legal 

15           requirements.  I put them in here because 

16           they're -- they're issues that we're 

17           focused on and trying to quantify. 

18                       The Disability Evaluation 

19           System, we've used reserves.  We put in a 

20           proposal to try to hire some civilian 

21           attorneys, and we've addressed that in the 

22           statement, the written statement I put 

23           into the Panel. 

24                       We provided a couple of 

25           documents, the strategic action plan and 

0378 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           the written statement.  I think they cover 



 3           most of these things in depth, but I 

 4           wanted to make sure I provided you that. 

 5           And that covers a lot of this. 

 6                       The military commissions, 

 7           that's been at 11.  We've got two inbound 

 8           that are going to arrive there.  They 

 9           screen the people that go over there for 

10           litigation experience.  And that's 

11           critical. 

12                       We currently have -- the chief 

13           defense counsel of the Office of Military 

14           Commissions is a Marine colonel over 

15           there.  He's a former military judge, one 

16           of our superstars, love to get him back. 

17                       But this is -- we all 

18           understand that the -- the military 

19           justice community of our Uniformed 

20           Services 40 years from now is not going to 

21           be judged on how we tried cases at 

22           Camp Pendleton in 2010.  It's going to be 

23           how we tried military commissions cases. 

24                       So when you -- when you look 

25           up there at those -- those nine, those are 
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 2           some of our very best that we're sending 

 3           over. 

 4                       And -- and that's -- that's a 

 5           tough toll to pay because we need them in 

 6           the operating force, but we know how 

 7           important that mission is, too. 

 8                       CHAIRMAN DELL'ORTO:  How long 

 9           are you sending them over for these days? 

10                       MAJOR GENERAL ARY:  We're 

11           sending for a three-year tour, sir. 

12                       CHAIRMAN DELL'ORTO: 

13           Three-year tour. 

14                       MAJOR GENERAL ARY:  And we're 

15           also watching our veterans of that 

16           process to make sure that they're 

17           promoted and what the Marine Corps thinks 

18           about that.  You know, you always wonder. 

19                       It's an odd joint assignment, 

20           especially when they don't have the stats 

21           on a fitness report to say they've tried a 

22           lot of cases, because, as you know, there 

23           are not a lot of cases.  They're working, 

24           but no metrics. 

25                       Emerging requirements, again, 
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 2           I think I've covered that.  I think we're 

 3           going to have an increase in legal 



 4           assistance and possibly an increase in 

 5           military justice, and we'll see what the 

 6           operational law mission is.  The enemy 

 7           usually has a say in the operational law 

 8           commitment. 

 9                       I wanted to move into the 

10           leadership.  I know I'm running up on some 

11           time. 

12                       Again, we don't believe this 

13           is purely about numbers.  It's about the 

14           organizational practices and management. 

15           That's one of the other things that is 

16           part of the charter.  We believe that 

17           there needs to be clear lines of authority 

18           and responsibility -- and I say between 

19           and among the Services and the Department. 

20                       We believe that balance is 

21           the -- is probably the watch word in this. 

22           What are Departmental functions and what 

23           are Service level functions? 

24                       We believe that the Navy and 

25           the Marine Corps should be equal partners 
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 2           in the mission in this Department to meet 

 3           the -- the requirements of our Secretary 

 4           and both Services. 

 5                       I think the key for us, and 

 6           what I'm -- what I'm looking at is, I have 

 7           a responsibility at the Service level to 

 8           ensure that the legal community of the 

 9           Marine Corps is positioned to meet future 

10           requirements, and that we set up our young 

11           judge advocates for success. 

12                       I also have a responsibility 

13           to make sure the Marine Corps legal 

14           community and our Commandant has an 

15           effective legal voice throughout the 

16           Department of the Navy. 

17                       I understood 

18           Vice Admiral Houck said earlier that the 

19           Secretary wants one lawyer and doesn't 

20           need a relationship with me. 

21                       You know, I think that the 

22           lesson of history is that the law needs to 

23           have a voice. 

24                       We do have a relationship. 

25           We're part of Headquarters Marine Corps, 
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 2           which is a staff that supports the 

 3           Secretary.  And we work for the Secretary 

 4           of the Navy and the Undersecretary, and 



 5           the Commandant presides over that, that 

 6           organization. 

 7                       But we do not really have a 

 8           seat at the table at the Department level. 

 9                       Next slide. 

10                       I think this issue to me is -- 

11           is a couple of things.  It's about 

12           authorities and it's about representation. 

13                       This slide addresses 

14           representation.  By law, Marines are 

15           eligible to compete to be the JAG, and 

16           they're eligible to compete to be the 

17           Deputy JAG. 

18                       I think that if there was a 

19           viable option of a Marine JAG, it would 

20           probably help balance some of those 

21           Departmental roles and missions. 

22                       A Marine is no more qualified 

23           telling a Navy Legal Service Command or a 

24           Regional Legal Service command how they 

25           need to do business to support the fleet 
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 2           than the Navy understands the operational 

 3           context that faces our Marines and Sailors 

 4           in our world. 

 5                       So I wouldn't presume to be 

 6           working in their world, but we have a 

 7           system in which I believe that the one 

 8           Marine AJAG, if it wasn't for the 

 9           statutory protection for that one billet, 

10           could only be a Marine.  I don't believe 

11           we would have a Marine in that billet.  I 

12           believe it would all be Navy. 

13                       As it stands, the regulatory 

14           construct allows the Navy to have three 

15           AJAGs, and if you look at the SECNAV on 

16           the promotions, that how that -- those 

17           precepts are written and how that's set 

18           up, a Marine will never be the JAG and a 

19           Marine will never be the Deputy JAG. 

20                       Well, my focus day in and day 

21           out is how can I support the Commandant 

22           and how can I support the Marine Service 

23           legal community?  If we are not going to 

24           be represented at the Departmental level, 

25           what authorities do we need at the Service 
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 2           level? 

 3                       I think it's interesting to 

 4           note that the other Departmental JAGs 

 5           reside at the Chief of Staff of the Army 



 6           level.  They're part of the -- the Army 

 7           staff, and they're part of the Air staff, 

 8           but they serve a Departmental role. 

 9                       I think that identifies that 

10           there are Service functions that need to 

11           be exercised to make sure that the legal 

12           community of that Service meets the roles 

13           and missions of that Service and helps the 

14           Commandant or the Service chief in his 

15           requirement to train, organize, administer 

16           and manage those forces to provide forces 

17           for. 

18                       I don't mean to -- I know you 

19           all know this better than I do, but a lot 

20           of those things about Goldwater-Nichols, 

21           when they look at the seven functions that 

22           are reserved to the military Secretaries, 

23           these are things that Secretaries, to 

24           ensure civilian control, are key to 

25           civilian control of the military.  Legal 
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 2           is not one of them.  It's done at the 

 3           Service level, for the most part, but it 

 4           has Departmental aspects. 

 5                       But it's unique in the Navy in 

 6           the sense that they put the JAG in the 

 7           Office of the Secretary.  It's the only 

 8           JAG that works in the Office of the 

 9           Secretary. 

10                       And I think that's important, 

11           because it does give us visibility of 

12           Uniform legal issues at the Secretarial 

13           level.  And I think that's a great model, 

14           and it works well for the Navy. 

15                       But I'm in a community that 

16           probably does not have that voice. 

17                       Next slide. 

18                       REAR ADMIRAL MCPHERSON:  But 

19           there's a dynamic there that is sometimes 

20           very difficult for a JAG.  As you know, 

21           the JAG's reporting senior is the 

22           Secretary, and by wearing a uniform and 

23           being part of the CNO staff, there's a 

24           friction that develops, and sometimes 

25           that friction causes flares. 
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 2                       And when a flare-up occurs, the 

 3           JAG has to realize that his or her loyalty 

 4           is to the Secretary and not to the CNO. 

 5           That sometimes is a rude awakening. 

 6                       MAJOR GENERAL ARY:  Yes, sir. 



 7           And I think that's what this next slide 

 8           highlights. 

 9                       You know, there's a billet at 

10           the Service level for an SJA to CMC, and 

11           that's a statutory billet.  And what's 

12           interesting is all of the JAGs of the 

13           other Services, and in the Navy, the 

14           Departmental JAG, have -- have a statutory 

15           billet description. 

16                       SJA to the Commandant is there 

17           to advise the Commandant, and his 

18           authorities under Goldwater-Nichols is the 

19           Service Chief.  That's his statutory 

20           responsibility.  There is no statutory 

21           provision for us to direct or supervise 

22           judge advocates in their performance of 

23           their duties as the other JAGs have. 

24                       Now, the Navy does not have a 

25           Service level billet.  The CNO does not 
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 2           have an SJA to CNO.  It's -- it's a 

 3           construct that the Departmental 

 4           authorities are used for dual purposes. 

 5                       And I would argue, sir, that 

 6           that -- that provides a Service-specific 

 7           focus and orientation for the Departmental 

 8           billet and leaves the gap that 

 9           Vice Admiral Houck addressed earlier. 

10           Where we probably differ is that he 

11           believes we can resolve those gaps through 

12           regulations.  I believe it requires 

13           statutory change. 

14                       Next slide. 

15                       This is our current model.  I 

16           believe it's a decidedly blue department, 

17           and I think that's a historic thing. 

18                       And I don't want anybody to 

19           take this the wrong way.  What I'm trying 

20           to do, I'm here to represent the views of 

21           my Service.  How can I best meet the 

22           requirements of my Commandant to have an 

23           effective legal community?  How can I best 

24           support the challenges of our Service in 

25           the legal realm, and how can we position 
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 2           ourselves as a community to meet those 

 3           needs? 

 4                       When I released a couple 

 5           MARADMINs earlier and I described the 

 6           MARADMIN on the Case Management System, I 

 7           relied on the general authority of the 



 8           Commandant, and I released a MARADMIN. 

 9                       I don't want to get into a 

10           debate about whether the specific 

11           authority of the Navy JAG under 

12           Chapter 47, the UCMJ, outweighs the 

13           Service requirement of the Commandant and 

14           general authority. 

15                       Arguably, the specific does 

16           control and the Navy JAG, if I release 

17           something on a post-trial checklist and he 

18           comes out with another one two weeks 

19           later, applying it to all the Service, 

20           which was something that was staffed a 

21           couple of weeks ago, then I guess mine is 

22           outdated, you know, a few weeks later. 

23                       What I'm trying to do is make 

24           sure that if I'm going to exercise 

25           community management over the legal 
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 2           community to meet the needs of the 

 3           specific culture and requirements of our 

 4           Service, that I can do so with a zone of 

 5           autonomy that is necessary to exercise 

 6           what we believe are Service level 

 7           functions. 

 8                       I wouldn't presume to tell you 

 9           how to best define what I believe are -- 

10           should be clear lines of authority and 

11           responsibility. 

12                       But I believe that what are 

13           Service level legal functions should be 

14           defined as such, and what are Department 

15           level legal functions should be defined as 

16           such, and then the challenge of my 

17           predecessors of who is responsible for 

18           what would be -- would be removed. 

19                       Again, it's remove the excuse. 

20           Give us the authority and the 

21           responsibility, and if you want to hold 

22           somebody accountable for a failure in the 

23           delivery of legal services, like the 

24           713 days of Foster, then it's the SJA to 

25           the Commandant that should be called on 
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 2           the carpet. 

 3                       Now we have a JAG who is 

 4           focused on a department and focused on the 

 5           Navy, and we sit without a clear lane 

 6           here.  And I think that that's confusing. 

 7                       It's the challenge of a -- 

 8           it's the crossroads, probably, of a four 



 9           Service Goldwater-Nichols model on a 

10           three-Departmental world. 

11                       We are one of those things 

12           25 years later that sits at that 

13           crossroads where we've had an operational 

14           context where the role of the law has 

15           become increasingly important, and the 

16           need for effective legal voice from a 

17           battalion judge advocate to the Secretary 

18           of the Navy is required for my Service. 

19                       I don't have a relationship 

20           with the Secretary, and I'm not 

21           well-positioned to set up that young 

22           judge advocate for success.  And that's my 

23           responsibility, and I take it very 

24           seriously. 

25                       Next slide. 
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 2                       We come from a world where 

 3           it's a purple world and the joint world, 

 4           so I put it in purple up there.  I believe 

 5           that there are two separate Services.  I 

 6           believe we need statutory authority to 

 7           restore the balance that the statutory 

 8           model intended. 

 9                       I believe that the SJA to CMC 

10           can carry out those -- those requirements 

11           necessary to -- to elevate the practice of 

12           law to run a professional legal community 

13           in our Service to meet those unique 

14           cultural requirements of our Service, and 

15           that the Navy needs the responsibilities 

16           and authorities to meet the unique 

17           cultural responsibilities and requirements 

18           of their Service. 

19                       This is just a proposal, a 

20           strawman to toss out.  Again, I won't 

21           presume to -- to -- everything blurs at 

22           the margins. 

23                       And I think it -- it relies on 

24           personalities.  It's kind of like the 

25           flexibility of assignments I described 
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 2           earlier. 

 3                       I'm lucky in that I've 

 4           worked -- I've known Vice Admiral Houck 

 5           for a number of years, and I believe that 

 6           our close personal relationship, since we 

 7           served together as deputy legal counsel at 

 8           Chairman's Legal years ago has allowed us 

 9           to overcome the challenges of this model. 



10                       But what I believe we're 

11           looking for are models that survive 

12           personalities, that set up systems and set 

13           up both Services and the Department for 

14           success, so that if there's a Haditha or a 

15           Hamdania or a crisis in Afghanistan 

16           tomorrow that has strategic implications 

17           at the Secretarial level, it's the Marine 

18           legal community working that issue. 

19                       And -- and I would ask you to 

20           trust the fact that we can run a 

21           professional legal community in our Corps 

22           without a separate JAG Corps.  We have 

23           trained, good lawyers.  We care about the 

24           mission, we care about the law, and we're 

25           here to do it. 
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 2                       That's my last slide.  I 

 3           probably went over.  I apologize. 

 4                       CHAIRMAN DELL'ORTO:  No 

 5           apology necessary. 

 6                       MAJOR GENERAL ARY:  I'll take 

 7           your questions. 

 8                       CHAIRMAN DELL'ORTO:  Any 

 9           questions? 

10                       MR. MOLZAHN:  Yes, General, I 

11           do have a question.  You were good 

12           enough, as part of your package, to 

13           provide the proposed SECNAV instruction 

14           that I guess I'll use, for better or 

15           worse, Admiral Houck's language that they 

16           are apparently intended to fill some of 

17           these gaps. 

18                       My assumption, from what 

19           you've said, is that even if that was 

20           issued under the authority of the 

21           Secretary, that that would not be 

22           adequate? 

23                       MAJOR GENERAL ARY:  Yes, sir. 

24           I think that -- let me address that in a 

25           couple of ways, sir.  I think that you 
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 2           can't look at that one -- that one 

 3           regulation in isolation. 

 4                       It's about the authority's 

 5           piece, not the representative piece, and 

 6           I'd like to address those in a couple of 

 7           different contexts. 

 8                       I actually went to 

 9           Vice Admiral Houck last fall to propose a 

10           change.  In 2005, 5430.24 Charlie, the one 



11           that's in effect now, added -- it was the 

12           first time the defined responsibilities of 

13           the SJA that would include Service level 

14           type functions.  And that's the one that's 

15           in existence today. 

16                       I thought that needed to be 

17           strengthened.  If you look at that 

18           instruction, the SJA to CMC is 

19           Paragraph 8, it's at the very end.  It's 

20           almost like it's a tack-on to the previous 

21           version. 

22                       I thought that it needed to be 

23           strengthened, and it was because I wanted 

24           to be able to set standards, train the 

25           standards and inspect those standards 
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 2           within the Service. 

 3                       And one of my concerns was 

 4           that without the authority under Article 6 

 5           to inspect, it's the inspection authority 

 6           that allows you to set the standards. 

 7                       And when I went to him, I was 

 8           trying to figure out a way -- because I 

 9           didn't want to come up with a Case 

10           Management System, make it mandatory for 

11           the Marine Corps, and then immediately 

12           have it scuttled or set up an errors 

13           checklist to provide a tool for our 

14           commanders to judge the performance of law 

15           centers and have the Navy JAG say that 

16           that's not ours -- that's ours, I got it. 

17                       You know, we worked that 

18           through based upon the great relationship 

19           I had with Vice Admiral Houck. 

20                       But the concern I have is if 

21           you look at that regulation, it's all 

22           derivative of the JAG.  And if you look at 

23           it in context of the 1401, the SECNAV 

24           instruction on the promotions to the JAG, 

25           if you look at it on the SECNAV 
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 2           instruction on how the Navy gets to three 

 3           AJAGs and the Marine Corps has one who 

 4           serves for three years, if you look at all 

 5           those in context and you look at the 

 6           representational manning at OJAG, the lack 

 7           of visibility we have over budgets and -- 

 8           and, really, everything at the Department 

 9           level, I think that you -- when you view 

10           it all in context, without -- it requires 

11           statutory change to restore balance, a 



12           regulatory change of a limited nature 

13           would perpetuate the imbalance we 

14           currently have. 

15                       We have a law that says that 

16           it's supposed to be balanced.  It had 

17           balanced representation.  It said one AJAG 

18           from the Navy, one AJAG from the 

19           Marine Corps.  And Marines are not 

20           supposed to be the JAG or the Deputy JAG, 

21           but they're eligible to compete for the 

22           JAG.  It shouldn't be a zone of one on a 

23           precept to be the JAG, excluding the 

24           Marine Corps. 

25                       Now, I say this because I know 
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 2           you're good lawyers, you're going to 

 3           figure all this out.  You know what the 

 4           law says, you know what the reg -- you're 

 5           going to look through this stuff. 

 6                       I also have an ethical 

 7           obligation to raise these issues on my 

 8           Service. 

 9                       I understand from 

10           Vice Admiral Houck, and I've never talked 

11           to the Secretary or had an audience with 

12           him about this, that he only wants one 

13           lawyer.  That may be.  That's the model 

14           that the law sets out. 

15                       I just -- I just have to make 

16           sure that I -- I represent the minority 

17           that I find myself in to make sure that -- 

18           we also know that if you look at the 

19           history on legal billets, Congress is very 

20           careful to make sure that whether it's the 

21           primacy of the GC and the independence of 

22           the JAG that came out of 574, they 

23           carefully define these things through law, 

24           and lawyers listen to laws.  And if you 

25           don't have the ear of the Secretary, you 
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 2           don't win in a regulatory world. 

 3                       MR. MOLZAHN:  I hate to keep 

 4           on asking questions, but part of it is -- 

 5           and this reflects no view on the 

 6           particular issue -- but I'm always 

 7           nervous about statutes because you never 

 8           know what you're really going to get. 

 9           And at least within the administrative 

10           process, you kind of know what you're 

11           going to get. 

12                       But let me kind of be clear 



13           about this.  You were talking about you 

14           wanted balance, and I'll use the word 

15           equality, but if I understand it -- if I 

16           understand this, and I'm pretty confident 

17           I'm right, you don't really truly want -- 

18           you might want to have a role with the 

19           Secretary, but you truly don't want to 

20           report to the Secretary? 

21                       MAJOR GENERAL ARY:  Not at 

22           all. 

23                       MR. MOLZAHN:  You want to 

24           continue to report to the Commandant and 

25           no one else, right? 
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 2                       MAJOR GENERAL ARY:  That's 

 3           exactly right.  And I'm glad you asked 

 4           that question to clear that up. 

 5                       My role is to support the 

 6           Commandant, and I'm very clear.  But 

 7           Headquarters Marine Corps works for the 

 8           Secretary of the Navy and the Under, and 

 9           it's the Commandant that presides over it. 

10                       My duty is to the Commandant 

11           and make sure that we are set up for 

12           success.  But I also believe that it 

13           requires statutory change on Article 6 and 

14           things like that so that we have those -- 

15           that ability to exercise what I believe 

16           are Service level legal functions.  They 

17           are Service functions in the other -- in 

18           the other Services and other JAGs in the 

19           sense that they -- they exercise it by 

20           working for the chief of staff of their 

21           Service. 

22                       I think that the imbalance -- 

23           there's an imbalance from the Navy, you 

24           know.  They've got a Two-Star over there 

25           that's the Deputy JAG, a Departmental 
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 2           role, but it's a combined model where 

 3           they're doing both Service functions and 

 4           Departmental functions. 

 5                       And if you look at the 

 6           Vice Commander of Navy Legal Service 

 7           Command, or I guess it's being re- -- 

 8           I'm -- it's being renamed next month -- 

 9           that's really a Service level role, too. 

10           It's an AJAG.  And it does some of the 

11           operations and management of the 

12           Departmental AJAG, but it does a lot of 

13           service level functions, too. 



14                       We don't have such a role. 

15                       MR. MOLZAHN:  I was going to 

16           say, isn't part of this, though, you've 

17           pointed out quite accurately that there 

18           are clearly two equal military services 

19           within the Department of the Navy, but in 

20           the end, there's still only one 

21           department and one Secretary. 

22                       So that, in itself, creates a 

23           complexity, as you pointed out, that just 

24           is not in the other -- the other military 

25           services where you have cleaner lines 
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 2           because they have less players. 

 3                       MAJOR GENERAL ARY:  Yes, sir. 

 4                       And I think that's why it's so 

 5           important to define what our Secretarial 

 6           responsibilities at the -- you know, we 

 7           all work for the Secretary, and 

 8           Secretarial regulations should do it, 

 9           should -- should be able to fix it.  But 

10           when you look at the long history and the 

11           entrenched process that we have today, I 

12           believe that it needs to be clarified by 

13           statute as to what are those oversight 

14           responsibilities of the Department and 

15           what are Service level execution 

16           responsibilities of training, organizing, 

17           equipping, administering, managing the 

18           force and how do you -- how do you set up 

19           both Services -- both Services for success 

20           to meet the needs of their clients. 

21                       And the Secretary of the Navy 

22           is one of my clients, too.  You know, 

23           we're part of the Department.  And proud 

24           to be so. 

25                       REAR ADMIRAL MCPHERSON:  Your 
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 2           final slide, the recommendation, correct 

 3           me if I'm wrong, that envisions 

 4           continuing the appellate process as it 

 5           currently is? 

 6                       MAJOR GENERAL ARY:  Yes, sir. 

 7           It's up there as -- it's all up there as 

 8           a shared -- it establishes -- it probably 

 9           should say NMCCA, the Court of Criminal 

10           Appeals, judicial areas.  It maintains 

11           those functions. 

12                       I was simply trying to look at 

13           the limited issues that I believe are 

14           responsible at the Service level. 



15                       Now, the one I would toss up 

16           that's -- you know, probably flows into 

17           that is partway down, designate USMC 

18           military judges under 826 -- 10 U.S.C. 

19           826.  We can probably talk about that, 

20           but, you know, the ability to -- the 

21           ability to set standards for the practice 

22           of law, performance professional 

23           standards, not to mention the -- the 

24           certification issues, you know. 

25                       As you recall, sir, remember 
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 2           the basic operational law training that 

 3           the Marine Corps was adding on to the 

 4           Naval Justice program.  I think it was 

 5           several years before the Navy added it. 

 6           It's now part of the curriculum. 

 7                       But we believe that was 

 8           necessary for Marine judge advocates as 

 9           part of their certification process.  It 

10           wasn't required for the Navy. 

11                       That's a training kind of 

12           thing, but, again, I think it highlights 

13           a -- a difference between the cultures. 

14           It -- the Navy JAG certifies all of us. 

15           I'm certified by the 

16           Judge Advocate General of the Navy. 

17                       But I think when you're trying 

18           to run a professional legal organization 

19           and you're trying to have responsible, 

20           responsive leadership and trying to run a 

21           system with decentralized execution of 

22           substantive legal advice, which is what 

23           we -- we think is the strength, but has a 

24           unifying centralization of common 

25           policies, procedures and standards for how 
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 2           those services are delivered across the 

 3           Service, that requires some authority at 

 4           the Service level to execute it, not just 

 5           a hand-me-down authority from a 

 6           regulation. 

 7                       That's my -- that's my belief. 

 8                       MS. MILLER:  So I guess there 

 9           are -- let's assume for the moment that 

10           you're right and that -- and I think 

11           Vice Admiral Houck agrees in part that 

12           you're right with respect to the balance 

13           in terms of what kinds of 

14           responsibilities you really should be 

15           able to take on and execute vis-a-vis the 



16           Marine SJA community. 

17                       And that certainly makes sense 

18           to me.  It seems a little odd that you 

19           wouldn't have any real oversight ability 

20           to deal with the people in the field. 

21                       Because I doubt that the -- 

22           maybe I'm wrong about this, I should ask 

23           Admiral Houck, but I doubt that he thinks 

24           he has day-to-day responsibility over that 

25           in the same way he has for the -- for the 
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 2           JAG Corps.  But that's a question I guess 

 3           I should ask you, Admiral Houck. 

 4                       My question for you is, 

 5           let's -- let's say we've got to change 

 6           this balance somehow to make it work 

 7           better for -- for the Department of Navy 

 8           as a whole.  You can do that, I think, in 

 9           several ways, and you can do it in big 

10           bites or smaller bites. 

11                       And so what I'm hearing you 

12           say is you kind of have to have the whole 

13           enchilada in order to really change this 

14           in a way that will make it work for you. 

15                       And that's not -- I mean, you 

16           may be right, but it's not apparent that 

17           that's the only way to go about doing 

18           this. 

19                       And to jump on a prior 

20           comment, the other sort of process issue 

21           here is whatever the balance is, do you do 

22           it by statute or by regulation?  Sometimes 

23           you just can't accomplish things by 

24           regulation, but I think a lot of what's on 

25           the table could be accomplished by 
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 2           regulation, whether or not you like it. 

 3                       It could actually be done and 

 4           answer a lot of the concerns, the 

 5           genuinely based concerns that you've 

 6           expressed and would arguably do it faster, 

 7           neater, et cetera. 

 8                       So I'm just interested in how 

 9           it is that you come down not just on the 

10           balance overall in terms of the -- but 

11           also on why it is that you think the 

12           statute is so important when many lawyers 

13           in other contexts, and maybe even you, 

14           like regulations on occasion? 

15                       MAJOR GENERAL ARY:  Yeah. 

16           That's a great question, and I think that 



17           when you really analyze this, there's a 

18           lot of pieces. 

19                       The whole enchilada that I 

20           would probably describe would be a change, 

21           probably a billet description that would 

22           read similar to a JAG description in the 

23           other Services.  SJA to CMC is the only 

24           one that's missing the billet description 

25           that talks about this. 
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 2                       And the whole enchilada would 

 3           be to change 10 U.S.C. 801, where it 

 4           defines that the definition of Judge 

 5           Advocate General of the -- as used in this 

 6           chapter, which is the Uniform Code 

 7           military justice, shall include SJA to 

 8           CMC.  That would give us the ability to 

 9           run an Appellate Court, the ability to do 

10           6669, all of those kinds of things.  I'm 

11           not asking for that. 

12                       Another important link to 801 

13           is that 10 U.S.C. 1044, the legal 

14           assistance statute, refers to 801 as to 

15           who can establish the legal assistance 

16           program for the Service; in our case, the 

17           Department. 

18                       My concern here is we already 

19           have statutes on the books as to how this 

20           Department is supposed to be run. 

21                       I would ask all of you to look 

22           at those statutes, see how they read, and 

23           then read the regulatory implementation of 

24           those -- those statutes and ask yourself 

25           whether the regulations would be enough to 
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 2           restore the balance, whether they would be 

 3           enough to clarify the lines of authority 

 4           and responsibility. 

 5                       I tried to go after not a 

 6           regulation -- I was looking originally at 

 7           a regulation that would give us the 

 8           minimum amount.  As I told Vice Admiral 

 9           Houck multiple times, I'm trying to do the 

10           least amount of violence to this system as 

11           possible. 

12                       But I have to ask myself, how 

13           will those regulations be applied long 

14           after the good relations of 

15           Vice Admiral Houck and I have departed and 

16           unnamed people are filling these billets 

17           later in the future? 



18                       The challenge I have is that 

19           there is a regulatory history to how the 

20           Department of the Navy has implemented the 

21           statutory regulations concerning its legal 

22           community. 

23                       It's a tough proposition.  You 

24           have two Services sharing one Secretary. 

25           You have a regulatory construct that has 
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 2           created a decidedly one Service bias to 

 3           the legal framework. 

 4                       I'm looking at only those 

 5           statutory changes necessary to solidify 

 6           what I believe are Service level 

 7           functions. 

 8                       I have no doubt that the 

 9           Secretary can say that what I was looking 

10           for -- let's take Article 6, for example. 

11           I want to be able to set standards for 

12           what professional standards for delivery 

13           of legal services in the Marine Corps is 

14           and I want to inspect to those standards. 

15                       If I come out with something 

16           under the regulation, the proposed 

17           regulation, and the JAG disagrees or a new 

18           JAG disagrees and issues a JAG instruction 

19           that changes that and applies to legal 

20           service support sections and law centers, 

21           then my ability or a successor's ability 

22           to effectively control the field has just 

23           been undermined in the sense that there's 

24           now a new standard in town, and whatever 

25           we had that may have worked in our model 
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 2           better has been undercut. 

 3                       I believe that there are 

 4           Service level legal functions that are 

 5           necessary to running a professional legal 

 6           organization in a Service.  It may not 

 7           require a JAG, the whole enchilada, but it 

 8           requires the ability to have the statutory 

 9           authority to carry it out in a -- and then 

10           a regulatory construct that allows the 

11           Secretary to exercise professional 

12           supervision, oversight and accountability 

13           for both of those Services. 

14                       He may only have one JAG, he 

15           has two Service chiefs.  We're -- we have 

16           a model in the Marine Corps where there 

17           are two Services and there are two leaders 

18           in most of the areas. 



19                       There's two -- there's a 

20           leader of Aviation in the Navy; there's a 

21           Deputy Commandant for Aviation in the 

22           Marine Corps. 

23                       There's a local SJA to the 

24           Commandant who runs a Judge Advocate 

25           Division in headquarters Marine Corps who 
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 2           relies on the last paragraph of a 

 3           Secretarial instruction right now. 

 4                       Vis-a-vis the authorities of 

 5           the other JAGs, it's not even close. 

 6           Vis-a-vis the way I grew up in the 

 7           relations with SJAs in the field, most of 

 8           them will tell you it's just another SJA. 

 9           I work for a commander, he works for a 

10           Service chief.  His boss wears Four 

11           Stars -- so what?  He tells me what he 

12           thinks, great. 

13                       We haven't traditionally used 

14           more admins to control the legal field. 

15           Something needed to be done.  We're 

16           start -- we're stepping out.  There's a -- 

17           a gap to be filled, and I'm trying to fill 

18           it. 

19                       So that's my approach.  We 

20           have a bias for action in the 

21           Marine Corps.  We don't want to study the 

22           problem; we want to solve it.  I may have 

23           asked for a lot, but I think I need to on 

24           behalf of my Service. 

25                       MR. PUTZU:  Anything else for 
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 2           General Ary? 

 3                       CHAIRMAIN DELL'ORTO:  I think 

 4           we get another shot with you and 

 5           General Houck together. 

 6                       MAJOR GENERAL ARY:  I'm sure 

 7           you'll have plenty, sir. 

 8                       CHAIRMAIN DELL'ORTO:  Is it 

 9           time for a break, Frank? 

10                       MR. PUTZU:  Yes, sir.  It's 

11           on the agenda to break. 

12                       I would suggest coming back at 

13           4:15 to reconvene for joint testimony from 

14           General Ary and Admiral Houck. 

15                       CHAIRMAN DELL'ORTO:  Can we 

16           go a little bit longer on the break? 

17                       MR. PUTZU:  Sure. 

18                       CHAIRMAN DELL'ORTO:  How 

19           much -- do you want to go 4:20, 4:30? 



20                       MS. MILLER:  4:20 is fine. 

21                       MR. PUTZU:  4:20 it is. 

22                       Just one other note.  There's 

23           a period blocked off for public comment, 

24           and we have a 30-minute block reserved. 

25           We're under no requirement to use all of 
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 2           it. 

 3                       Any members of the public are 

 4           certainly welcome to make any comments.  I 

 5           do request, however, if you do so, you 

 6           please let me know beforehand, so we can 

 7           organize it going forward. 

 8                       Thank you. 

 9                      (Whereupon, a brief recess was 

10               taken from 4:03 p.m. to 4:24 p.m.) 

11                       MR. PUTZU:  Mr. Chairman, we 

12           have questions from members for 

13           Admiral Houck and General Ary. 

14                       REAR ADMIRAL MCPHERSON:  I'll 

15           go first. 

16                       Let's go back to the CNA study 

17           for just a moment.  Was there any 

18           discussion that that study would include 

19           the Marine Corps judge advocates?  Either 

20           of you recall? 

21                       VICE ADMIRAL HOUCK:  There 

22           was.  There was a discussion with the -- 

23           the SJA for the Commandant at the time 

24           and an invitation to participate in that, 

25           and he declined. 
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 2                       REAR ADMIRAL MCPHERSON:  Okay 

 3           .  How about what I guess we can 

 4           accurately call the Dan O'Toole report, 

 5           the report on military justice 2009, 

 6           which really focused on Foster but went 

 7           beyond that as well?  There was no 

 8           mention of the Marine Corps 

 9           judge advocates in that report, either. 

10                       Was there any discussion that 

11           it would include Marine Corps 

12           judge advocates or just not discussed? 

13                       VICE ADMIRAL HOUCK:  I'm 

14           sorry, I'm not sure I follow.  No mention 

15           in the sense that? 

16                       REAR ADMIRAL MCPHERSON:  It 

17           wasn't included -- any discussion of 

18           issues involving judge advocates was -- 

19           there wasn't any in that report on 

20           military justice in 2009, it was strictly 



21           blue Navy. 

22                       VICE ADMIRAL HOUCK:  I 

23           understand your question now. 

24                       No, I think that's right.  It 

25           was blue Navy except to the extent it 
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 2           would have focused on court processes 

 3           which were -- necessarily involve Marines 

 4           and Navy. 

 5                       There was a subsequent 

 6           professional responsibility review of -- 

 7           that involved the SJA at the time, so 

 8           there was some analysis of the SJA 

 9           participation in the Foster case. 

10                       But I think, going forward, 

11           the vision would be different for that 

12           report, which would -- that it would be, 

13           as would any of this, a collaborative 

14           effort between the two communities, but 

15           consistent with the JAG's responsibility 

16           to oversee Article 6, that that report 

17           would be submitted to the JAG to the 

18           Secretary, to the CNO and to the 

19           Commandant. 

20                       But, clearly, the SJA to the 

21           Commandant would play a very big role, as 

22           would the Commander, Navy Legal Service 

23           Command in development of that report. 

24                       REAR ADMIRAL MCPHERSON:  I 

25           see. 
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 2                       So it's anticipated that that 

 3           2009 report, there will be a 2010 report, 

 4           as you testified to earlier, and then a 

 5           yearly report to the Secretary, CNO and 

 6           CMC? 

 7                       VICE ADMIRAL HOUCK:  Yes, 

 8           sir. 

 9                       REAR ADMIRAL MCPHERSON:  I 

10           see. 

11                       CHAIRMAN DELL'ORTO:  In 

12           Foster, I -- for your appellate process, 

13           you mix Navy and Marines in that?  You 

14           don't -- you don't necessarily assign a 

15           Navy counsel to a Navy case or Marine 

16           counsel to a Marine case? 

17                       VICE ADMIRAL HOUCK:  While 

18           we're on the subject of Foster, just to 

19           address one of the questions for the 

20           record that we took, the Foster case, the 

21           Foster record was 678 pages.  It had 



22           eight inches of exhibits.  Captain 

23           O'Toole had described it in his report as 

24           a moderately complex case. 

25                       CHAIRMAN DELL'ORTO:  Was 
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 2           there -- was it all witness testimony, or 

 3           did you have forensics in that -- in that 

 4           case? 

 5                       VICE ADMIRAL HOUCK:  I would 

 6           have to review the record to answer that 

 7           authoritatively.  I've thought a lot 

 8           about Foster over the past 18 months or 

 9           so, but I haven't thought about that 

10           aspect of it. 

11                       You may know.  Do you know 

12           more about that? 

13                        MAJOR GENERAL ARY:  I don't. 

14           I'm not going to speculate on it. 

15                       CHAIRMAN DELL'ORTO:  For the 

16           Navy JAG selection process, that's a 

17           board with Navy officers only on it?  No? 

18                       VICE ADMIRAL HOUCK:  The -- 

19           there are two boards that are important 

20           in the blue suit Navy JAG Corps 

21           community.  The one is to select the 

22           Deputy Judge Advocate General, and that 

23           is a flag board chaired by -- 

24           historically, anyway, has been chaired by 

25           a Three-Star with other line officers on 
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 2           it. 

 3                       And, generally speaking, that 

 4           board to select the Deputy JAG also 

 5           contains one lawyer on it who would be the 

 6           current Deputy JAG who sits on that board. 

 7                       The board to select the 

 8           Judge Advocate General has been a one of 

 9           one board. 

10                       CHAIRMAN DELL'ORTO:  I'm 

11           sorry, has been what? 

12                       VICE ADMIRAL HOUCK:  A one of 

13           one eligible. 

14                       CHAIRMAN DELL'ORTO:  So for 

15           the Deputy JAG board, it's all Navy 

16           officers, no Marines on that board? 

17                       VICE ADMIRAL HOUCK:  That's 

18           almost always been the case.  There was 

19           one exception in the late '90s, 

20           thereabouts, in which there was a joint 

21           board, but, to my knowledge -- and I can 

22           qualify it that way -- to my knowledge, 



23           that's the only one I'm aware of where 

24           they did a joint board. 

25                       CHAIRMAN DELL'ORTO:  Was 
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 2           there anything in particular that 

 3           prompted that -- that particular 

 4           occurrence? 

 5                       VICE ADMIRAL HOUCK:  Similar 

 6           discussion of what we're having now. 

 7                       CHAIRMAN DELL'ORTO:  And 

 8           there's never been a Marine TJAG? 

 9                       MAJOR GENERAL ARY:  Yes, sir, 

10           there has.  Captain Remey, the first JAG 

11           in 1892. 

12                       CHAIRMAN DELL'ORTO:  That's 

13           right.  I'm sorry.  I think you included 

14           that in your statement, did you not? 

15                       MAJOR GENERAL ARY:  Yes. 

16                       CHAIRMAIN DELL'ORTO:  Sorry. 

17                       MAJOR GENERAL ARY:  I wanted 

18           to be fair, sir. 

19                       (Laughter.) 

20                       CHAIRMAN DELL'ORTO:  Any 

21           witnesses you would, or any persons you 

22           would recommend that we either speak to 

23           or call as witnesses or call as witnesses 

24           to this proceeding? 

25                       MAJOR GENERAL ARY:  I don't 
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 2           know.  Maybe the General Counsel.  I 

 3           mean, he's our other law partner as far 

 4           as a legal witness.  He's our other law 

 5           partner in the Department.  But I'm not 

 6           sure -- he might be useful. 

 7                       VICE ADMIRAL HOUCK:  I 

 8           think -- apropos the earlier discussion, 

 9           I think it would be useful, given the 

10           prominence of the CNA study and the 

11           statute, to at least speak with CNA on 

12           the record. 

13                       It would give you an 

14           opportunity to address concerns to CNA in 

15           a way that -- that I'm -- as not an 

16           analyst, I'm not really qualified to speak 

17           to.  And whatever concerns that you have 

18           or whatever the merits or lack thereof of 

19           anything that CNA did, I think it would be 

20           more fair for them to speak to it directly 

21           than me. 

22                       CHAIRMAN DELL'ORTO:  Any 

23           particular person at CNA? 



24                       VICE ADMIRAL HOUCK:  The 

25           people that conducted the study were 
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 2           Don Birchler and Neil Carey, were the two 

 3           primary analysts on the study, and they 

 4           were supervised by a gentleman named 

 5           Henry Griffiths, and I think those would 

 6           be three that you would at least want to 

 7           start with. 

 8                       REAR ADMIRAL MCPHERSON:  The 

 9           other player in that that we were 

10           thinking of was Retired Ral Malinkeno 

11           (phonetic) who I understand was the OJAG 

12           liaison to CNA for purposes of the study? 

13                       VICE ADMIRAL HOUCK:  Yes, 

14           sir, that's correct. 

15                       LT. GENERAL OSMAN:  I'll ask 

16           a question that may have some 

17           sensitivity, but how do you think the 

18           current Secretary of the Navy would view 

19           the model that you've put on the table 

20           for the arrangement that you think ought 

21           to exist, General Ary? 

22                       MAJOR GENERAL ARY:  Well, 

23           sir, I don't know, and I'd hate to 

24           speculate, but Secretary Mabus is a 

25           lawyer and -- and I believe all lawyers 
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 2           appreciate the rule of law. 

 3                       And I would like to believe 

 4           that he would want an effective legal 

 5           voice throughout both of the Services for 

 6           which he is responsible. 

 7                       And he would want an effective 

 8           legal community overseeing all actions, 

 9           and to ensure things like Foster don't 

10           occur, because it's a partnership, and 

11           there are Service level responsibilities 

12           and there are Department level 

13           responsibilities, and if either one of 

14           those break down at any step in the 

15           process, then we've got an issue. 

16                       And -- and one of the reasons 

17           I laid out the -- the increasing 

18           complexity of the law and the challenges 

19           we face today is because I anticipate it's 

20           going to get more complicated in the 

21           future, and the requirement for an 

22           effective legal organization in both 

23           Services is going to become more and more 

24           paramount. 



25                       So I would like to believe 
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 2           that as a lawyer, he would want to make 

 3           sure that both Services and the Department 

 4           are getting the legal advice and have the 

 5           processes and procedures in place to 

 6           deliver that effectively throughout the 

 7           Department he's responsible for, sir. 

 8                       VICE ADMIRAL HOUCK:  I have, 

 9           as I feel it's my responsibility to do, 

10           discussed the 506 Panel and the process 

11           and also the gist of what I had planned 

12           to discuss with the Panel with -- with 

13           both the Chief of Naval Operations and 

14           the Secretary of the Navy. 

15                       And I discussed with them both 

16           the -- the manpower issues as well as the 

17           authorities issues to the extent I 

18           understood them. 

19                       I felt it was my duty to talk 

20           to them.  I thought it was only fair that 

21           I talk to them and to tell them what it 

22           was I intended to say.  At no time did I 

23           get any pushback at all in terms of 

24           pressure to change what I wanted to say or 

25           anything of that nature. 
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 2                       I just wanted to make that 

 3           really clear. 

 4                       I did talk with -- I have 

 5           spoken with Secretary Mabus, and I think, 

 6           conceptually, Secretary Mabus is committed 

 7           to a one JAG department, and so to the 

 8           extent that we talk about -- to the extent 

 9           there may be a thought that it's an 

10           antiquated model, I think he doesn't see 

11           it that way. 

12                       I think that he -- by the same 

13           token, he is -- it is not -- and I hope 

14           that anything I said would not be 

15           interpreted or characterized this way -- 

16           it is not that he does not want a 

17           relationship with the SJA to CMC.  There 

18           is no sort of door barring or anything of 

19           that nature going on. 

20                       But more to the point, I think 

21           his view is, is that the concept that we 

22           have -- the process that we have in place 

23           right now that's embodied in the law is -- 

24           works for him in the sense that he has a 

25           direct report. 
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 2                       He has a uniformed lawyer who 

 3           can speak to uniform legal issues, who 

 4           reports directly to him, and as has been 

 5           pointed out, my relationship with the 

 6           Chief of Naval Operations is an additional 

 7           duty relationship.  There is no doubt in 

 8           either the Secretary's mind or in the 

 9           CNO's mind that I work for the Secretary. 

10                       In the vast majority of 

11           instances, and this requires a certain -- 

12           a certain sensitivity, and it requires 

13           sometimes extra work, and from time to 

14           time, it creates a certain discomfort, but 

15           the bottom line is, everybody understands 

16           what the relationships are, everybody 

17           understands what -- what the law says. 

18                       And I think that -- and I can 

19           say very clearly, having spoken with him 

20           about it, the CNO is very comfortable with 

21           the way that it's set up right now. 

22                       So I think those two -- those 

23           two principles are satisfied with the way 

24           the process works right now. 

25                       And I'm saying that in good 
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 2           faith, and I'm very confident that if you 

 3           ask them directly, that's exactly what 

 4           they would tell you. 

 5                       I think that the reason that 

 6           Secretary Mabus is -- I think 

 7           Secretary Mabus, if you were to ask him 

 8           conceptually about how he would like to 

 9           see the Department work, as I said, he's 

10           very comfortable with a one JAG concept, 

11           and, if anything, his orientation would be 

12           to -- to further integrate the two 

13           Services within the Department. 

14                       So, I mean, there was -- there 

15           was talk a little bit earlier about the 

16           whole enchilada and -- and General Ary 

17           gave one vision of what the whole 

18           enchilada might look like. 

19                       But there is another potential 

20           vision of what the whole enchilada would 

21           look like, and that would be a much more 

22           integrated single department than we have 

23           right now, with a Judge Advocate General, 

24           a Deputy Judge Advocate General, a 

25           potential Judge Advocate General for the 
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 2           Marine Corps who reports to the Navy JAG, 

 3           who reports to the Secretary and delivers 

 4           services that way. 

 5                       So there are poles in this 

 6           discussion.  And like General Ary pointed 

 7           out, that he was not encouraging a two 

 8           Judge Advocate Generals Corps; likewise, I 

 9           have not for a moment encouraged a 

10           Department that would be integrated to 

11           that degree, because I don't think it 

12           would be to anybody's best interests. 

13                       But it is there, and I think 

14           it's worth noting that that is another 

15           pole in the range of options that are out 

16           there. 

17                       And I think to the extent that 

18           Secretary Mabus would have a policy 

19           preference, it would be to be leaning 

20           towards a further integrated department as 

21           opposed to two separate Corps that stand 

22           apart. 

23                       MR. MOLZAHN:  I do have a 

24           comment.  This is more for the Board than 

25           anything else.  I noted to a few of you 
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 2           some kind of irony, that we started out 

 3           with a statute that asks us whether the 

 4           JAG should have any additional authority, 

 5           and he said no, and it's a credit to 

 6           General Ary that we've -- we've almost 

 7           totally converted to talking about what 

 8           additional authority the SJA should have. 

 9                       But it is clear to me that 

10           the -- the proposed statute -- and I 

11           believe there was a notional statute 

12           included in a footnote in one of the 

13           documents -- would at least change the 

14           authority of the JAG and, of course, the 

15           Secretary. 

16                       I'm not questioning at all 

17           Admiral Houck's report of his -- of his 

18           discussion with the Secretary.  Perhaps we 

19           should ask the Secretary what his view on 

20           this issue at this point.  He can 

21           certainly inform -- Or perhaps the 

22           Secretary, the CNO and the Commandant. 

23                       What do you folks think about 

24           that? 

25                       VICE ADMIRAL HOUCK:  I defer 
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 2           to the Panel members. 

 3                       MAJOR GENERAL ARY:  I just 

 4           work here, too. 

 5                       (Laughter.) 

 6                       MAJOR GENERAL ARY:  I would 

 7           say that in some sense I do feel like the 

 8           moving party, as though I have the burden 

 9           of proof for statutory change. 

10                       But I would like to point out, 

11           I understand the Navy's comfort with the 

12           statute, but it's a comfort with the 

13           statute as it is being implied under the 

14           current regulatory model. 

15                       If you read the statute, the 

16           statute is a balanced statute. 

17                       And I think really the burden 

18           of proof is why is it that the Navy has 

19           interpreted the statute in the way that it 

20           has, and how is it consistent with the 

21           statute? 

22                       If a Marine was ever to be the 

23           JAG, that unlikely event, we would have 

24           friction with our Commandant, too, under 

25           that type of a model, but we would work 
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 2           for the Secretary.  In that sense, it's 

 3           what's good for the goose is good for the 

 4           gander in that model. 

 5                       I think the difficult 

 6           challenge for the Panel, and I just wanted 

 7           to toss out a couple of strawmen when we 

 8           did that, but the difficult challenge is 

 9           to try to get clear lines of authority 

10           between the Services, and what are 

11           Departmental functions and what are 

12           Service functions, because at the end of 

13           the day, we'll still have two Services in 

14           this department. 

15                       I think that's -- that's a 

16           given.  And we'll have a need for legal 

17           services throughout the Department and in 

18           those two Services. 

19                       The challenge is either to 

20           find that balance through representation 

21           at the Department level, which does not 

22           exist in the leadership now, which would 

23           create a disincentive for that 

24           Departmental leadership to get involved in 

25           Service level functions, because they have 
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 2           a Departmental role. 



 3                       You either fix it through the 

 4           representation and interpret the statute 

 5           as I believe it reads, or you define some 

 6           sort of an authoritative carve out that 

 7           allows the Service who doesn't have a 

 8           representational position at the 

 9           Department level to have a zone of 

10           authority to exercise Service level 

11           responsibilities to ensure that that 

12           Service is set up for success, too. 

13                       And that's the challenge. 

14           It's either a carve out of authority or 

15           enforce the statute in a fair and balanced 

16           way, because at the end of the day, I 

17           think we all agree that we need effective 

18           legal communities in both Services 

19           fulfilling the Secretary's desires and our 

20           Service chief's desires. 

21                       CHAIRMAN DELL'ORTO:  How do 

22           you work Article 6 visits now?  You may 

23           have covered this, and I apologize if I 

24           missed it, but how do you work them now? 

25                       MAJOR GENERAL ARY:  By 
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 2           agreement.  And really what we're talking 

 3           about, too -- I think that's -- that's a 

 4           good point, sir -- because what we're 

 5           talking about is really having the 

 6           statute reflect how it sort of operates 

 7           in a de facto fashion.  SJA to CMC by 

 8           agreement has always done those visits. 

 9                       CHAIRMAN DELL'ORTO:  By 

10           agreement with the JAG? 

11                       MAJOR GENERAL ARY:  With the 

12           JAG.  And I don't recall ever a Navy JAG 

13           ever doing an Article 6 inspection of a 

14           Marine Unit.  There's sort of been a 

15           comity between the Services in respecting 

16           certain zones, but I don't believe we're 

17           here because the system has worked well, 

18           you know, I think that's the challenge. 

19                       CHAIRMAN DELL'ORTO:  Is there 

20           any other entity within the Department of 

21           the Navy that shares this conundrum or 

22           this sort of -- I don't want to call it 

23           jerry-rig -- but this arrangement that 

24           you both have to deal -- contend with on 

25           a day-to-day basis? 
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 2                       MAJOR GENERAL ARY:  I would 

 3           probably have to think about that, sir, 



 4           but -- in more detail, but I think it 

 5           would probably be helpful to look at the 

 6           seven functions that were reserved to the 

 7           Secretary, that were solely the 

 8           responsibility of the Secretary, that 

 9           were key to civilian control of the 

10           military. 

11                       You have Legislative Affairs. 

12           There's a legislative assistant that works 

13           for the Commandant that does Marine Corps 

14           matters, but all that flows up through the 

15           Secretarial level: public Affairs, CHINFO, 

16           the chief of information.  We have -- we 

17           have a public affairs for the Commandant. 

18                       But part of this, too, is the 

19           maturation of a Service.  You know, it was 

20           1978 when the Commandant became a voting 

21           member of JCS.  We've seen an evolution of 

22           the Service role, and we've seen an 

23           evolution of the requirement for legal. 

24                       I don't know where we are in 

25           that evolutionary chain, and I don't know 
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 2           where that trajectory is going to take us. 

 3           The key is that the organizational 

 4           practices and the management processes 

 5           keep up with the requirements in the 

 6           Services. 

 7                       Maybe we're not an 

 8           organization that should have its own JAG 

 9           reporting to a Service chief, and maybe 

10           the JAG -- the current model for the CNO 

11           and the Secretary works with the Navy 

12           dominated role.  But it's probably a 

13           process. 

14                       REAR ADMIRAL MCPHERSON:  What 

15           causes me to pause, and it's an irony, as 

16           Mr. Molzahn pointed out, we're here 

17           because of the Foster case. 

18                       Now, the statute went a little 

19           bit broader than that, but we're here 

20           because Congress saw, once again, we 

21           fumbled a case on processing times. 

22           Foster record of trial went in a lot of 

23           bottom right-hand drawers. 

24                       And essentially, Congress 

25           said, Navy, you've done this before, we 
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 2           don't want you to do this again.  We're 

 3           going to convene this Panel to look at why 

 4           that happened and how we prevent it from 



 5           happening again. 

 6                       That's why we're here. 

 7                       General, you took advantage of 

 8           the opportunity -- and I don't criticize 

 9           that, I applaud that -- to propose a 

10           statutory scheme that you say recaptures a 

11           balance.  I'm just not sure we need to 

12           take that sledgehammer to a very small 

13           nail. 

14                       MAJOR GENERAL ARY:  Yes, sir, 

15           I think that's a good point, and I think 

16           that, as I said, you know, when I became 

17           the Acting in August, I immediately 

18           started setting about how would I meet 

19           the requirements for my Commandant and 

20           meet the Service level issue. 

21                       And my concern was that in 

22           looking at the law and reading the law, 

23           any solution set that I might have imposed 

24           for my Service might have been undermined 

25           or undercut with another policy from the 

0436 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           JAG. 

 3                       I wanted to make sure that we 

 4           were setting standards, training to 

 5           standards, preventing that from happening 

 6           again. 

 7                       But I didn't believe that I 

 8           was well-positioned to exercise those 

 9           authorities, and I thought that a 

10           Three-Star in another Service who was 

11           focused on the Service responsibilities of 

12           running a complicated JAG Corps was 

13           ill-positioned in focus or in 

14           understanding of the unique Service 

15           culture of my Service to exercise those. 

16                       So my concern was to make sure 

17           that the responsibility I believe I had 

18           was matched with the authority necessary 

19           to address those problems, that didn't 

20           expose my Commandant or my position from 

21           taking a step out and acting and then 

22           getting undercut with -- with another 

23           policy, and a controlling policy by the 

24           Departmental JAG. 

25                       Because, as you know, at this 
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 2           level, you should have measured control 

 3           inputs, and I understand why you're 

 4           concerned about statutory change.  The 

 5           higher you get, the more measured the 



 6           input you have in a system should be.  You 

 7           don't want to set a standard and have it 

 8           change a month later. 

 9                       So I was looking for a zone of 

10           autonomy necessary to accomplish Service 

11           functions, and my focus was really on that 

12           713 days. 

13                       And when you look at the 

14           solution sets that I've been working on 

15           with CMS, it was to give more visibility, 

16           complete visibility down through the 

17           Marine Corps of how we're handling our 

18           cases to meet the JAG's responsibilities, 

19           but have the ability to set up a system 

20           that I believed worked.  And I believe 

21           CMS, for the purposes we need it for, is a 

22           better system then CMTIS.  It's different. 

23           He wants to track different data. 

24                       They're just different.  But 

25           the Services are different.  So solution 

0438 

 1            PUBLIC MEETING OF INDEPENDENT PANEL 

 2           sets that may work in the Navy Legal 

 3           Service Command or a Regional Legal 

 4           Service Command, and I probably didn't 

 5           understand enough to know the rearranging 

 6           order that's going to happen on 1 October. 

 7           I wouldn't presume to run that outfit, but 

 8           then, again, I believe I need the ability 

 9           to propose, implement -- formulate, 

10           implement, enforce standards necessary to 

11           run our Service. 

12                       So it's by necessity that we 

13           are working through these challenges. 

14                       And I also would like to say 

15           if the Commandant's authority as a Service 

16           chief of staff was enough, we probably 

17           wouldn't need JAG Corps and other Services 

18           that have defined billets and a UCMJ 

19           structure that they have a role in. 

20                       I have a role in the UCMJ, and 

21           that is a voting member of the Joint 

22           Service Committee; that's it. 

23                       MR. MOLZAHN:  I just want to 

24           make sure I understand the JAG's 

25           authority vis-a-vis the Marine Corps. 
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 2                       And if I understand it 

 3           correctly, it comes in three areas: 

 4           military justice, legal assistance, 

 5           professional responsibility?  Is that 

 6           correct, or is there more? 



 7                       VICE ADMIRAL HOUCK:  That's 

 8           essentially it.  And there are -- and I 

 9           think those are the main things that are 

10           at issue in this discussion, in 

11           particular the UCMJ piece of this, as 

12           well as the certification authority. 

13                       You know, we really haven't -- 

14           even between us, we haven't had much 

15           discussion about the legal assistance 

16           piece, because it just hasn't been that 

17           much of an issue. 

18                       There are -- there are a host 

19           of Departmental regulations that -- that 

20           flow from the Secretary's inherent 

21           authority, as well as the JAG statute, 

22           which gives the -- the JAG, you know, the 

23           role to perform duties as assigned, and 

24           then through Navy regulations and a 

25           variety of SECNAV instructions, those 
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 2           things are laid out. 

 3                       But I think that, as a 

 4           practical matter, as General Ary said, for 

 5           the most part -- more than for the most 

 6           part, the Marine Corps exercises its 

 7           authority such as it desires to do it 

 8           within the Marine Corps.  And I think 

 9           the -- sort of the flash point of the 

10           discussion here has become the UCMJ piece 

11           of it. 

12                       MR. MOLZAHN:  Okay. 

13                       VICE ADMIRAL HOUCK:  I had 

14           some thoughts, if I might, just on the 

15           general nature of this. 

16                       I think there are several 

17           things that I wanted to say. 

18                       One, I think, is the notion of 

19           imbalance within the Department. 

20                       There is -- I will not 

21           stand -- sit here today and argue that the 

22           representation of Marine Corps and Navy 

23           within the Departmental structures that 

24           are set up is 100 percent what anybody 

25           looking at it would want it to be.  But I 
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 2           think it's important to sort of parse the 

 3           reasons why that's the case. 

 4                       And it's different in 

 5           different areas.  I think our balance is 

 6           pretty good in the military justice 

 7           structure. 



 8                       That is -- it's -- we have 

 9           nine members on the Navy-Marine Corps 

10           Court of Appeals.  Six of those are Navy 

11           judge advocates, three of those are 

12           Marine Corps lawyers, although two-thirds 

13           of the cases are Marine cases. 

14                       So is that properly balanced 

15           exactly the right way?  I'm not sure that 

16           it is or it isn't, but it is what it is at 

17           this point. 

18                       I think the key point there is 

19           that if the Marine Corps, for example, or 

20           the Navy wanted to talk about changing 

21           that balance, it's -- it's pretty easy. 

22           All we have to do is sit down and talk 

23           about it, about doing that. 

24                       Likewise, we have -- 

25           currently, the Chief Judge of the Trial 
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 2           Judiciary right now is a Navy captain.  A 

 3           proposal that -- that I've offered up to 

 4           General Ary -- not offered up, it's just 

 5           I've asked for his thoughts on it, is the 

 6           next person being a Marine Corps Colonel 

 7           to lead the trial judiciary. 

 8                       And we have -- the trial 

 9           judiciary is mixed between Navy and 

10           Marine Corps, so that balance is pretty 

11           good.  I think where you see the imbalance 

12           at working levels is on the Office of the 

13           Judge Advocate General's staff. 

14                       It depends a little bit on how 

15           you slice the numbers, but it's no more 

16           than 5 to 10 percent of Marine Corps' 

17           representation on the OJAG staff. 

18                       I just have to say, that's not 

19           the desire of the Navy JAG Corps.  That is 

20           nothing that we imposed, and no policy of 

21           any Judge Advocate General to have that 

22           kind of imbalance. 

23                       So if there's a concern to 

24           balance that staff any more, there are -- 

25           it's pretty easy to do.  We can do that. 
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 2                       The AJAG piece of it -- the 

 3           slides, of course, are a little deceiving, 

 4           and we put up a slide ourselves that looks 

 5           this way that shows three AJAGs that are 

 6           Navy and one that is Marine Corps. 

 7                       The reason that we have three 

 8           that are Navy and one that is 



 9           Marine Corps, as we have -- we have come 

10           up with, I believe, a -- a legal and also 

11           creative way to use the statute to get the 

12           very most out of our leadership structure 

13           such that we have people serving for three 

14           years in these leadership positions. 

15           They're vesting under the law the way the 

16           law allows, and we rotate them every year. 

17                       So it's completely legal, and 

18           it's effective from a policy standpoint. 

19                       We did that on our own with 

20           the approval of our Department.  If the 

21           Marine Corps wanted to use the 

22           Marine Corps statute perhaps in a 

23           different way, or if we wanted to look at 

24           rebalancing who serves in some of these 

25           positions, we can always do that. 
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 2                       And I think that leads to the 

 3           larger point, is that the -- I don't 

 4           believe that the relationship between the 

 5           JAG and the SJA to CMC needs to be or is a 

 6           function of personality. 

 7                       As much as I like General Ary, 

 8           and I do, and we have served together, and 

 9           everything that we've said in mutual 

10           admiration is true about each other, 

11           that's not the reason why we make 

12           decisions.  It's not the reason why I make 

13           decisions as a Judge Advocate General. 

14                       I make those decisions because 

15           I think they're in the best interests of 

16           the Department and -- of the Department. 

17                       A couple of cases in point. 

18                       They have talked about their 

19           CMS system.  Their CMS is, I think, very 

20           effective, and I think working well as a 

21           case tracking device. 

22                       We have a different system 

23           with somewhat more ambitious objectives, 

24           the CMTIS system.  It is imperfect.  I 

25           wish we had a better system, but it is a 
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 2           whole lot better than anything else we've 

 3           ever had. 

 4                       I have no intention -- would 

 5           not have any intention of trying to impose 

 6           a different system on the Marine Corps 

 7           than the one they have, because it's 

 8           working for them. 

 9                       Likewise, we have talked some 



10           about a post-trial checklist and the 

11           Marine Corps having one that works for 

12           them and the possibility of the JAG coming 

13           in and superseding it with something else. 

14           That would be silly to do, in my 

15           estimation. 

16                       If the Marine Corps -- if the 

17           SJA is delivering the product, which are 

18           cases that move on time and are 

19           well-tried, then that's all there is to 

20           it, and it doesn't really matter how they 

21           get there. 

22                       And there's no desire to 

23           impose -- it may offend somebody's sense 

24           of symmetry if we aren't doing things 

25           exactly the same way in the Navy and 
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 2           Marine Corps, but not mine.  And that's 

 3           not a function of our good relationship. 

 4                       I think that's a function of 

 5           common sense between two leaders who are 

 6           screened by their communities and selected 

 7           to fulfill these leadership positions, and 

 8           they collaborate in a sensible way. 

 9                       If these things ever got out 

10           of balance to the point where the -- the 

11           JAG felt that there was something going on 

12           in the Marine Corps that was 

13           unsatisfactory, the JAG has the ability to 

14           go to the Secretary. 

15                       Likewise, the converse is 

16           true.  If the SJA ever felt there was 

17           something that was going on in the 

18           Marine -- that is being imposed upon them 

19           by the JAG that is unsatisfactory, and if, 

20           after all efforts, it can't be worked out, 

21           the SJA can walk that into the 

22           Commandant's office and say, Sir, I need 

23           you to go to the Secretary and complain 

24           about the JAG and what he or she is doing. 

25                       It goes back in many ways to 
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 2           the slide that was put up very early this 

 3           morning about collaborative relationships 

 4           within the Department. 

 5                       If you select the right 

 6           professionals to do these jobs, it's not 

 7           depending on a personal relationship, 

 8           it's -- it's depending on, to a degree, 

 9           professional collaboration. 

10                       And if those things fail, and 



11           I would submit that they're not often 

12           going to fail, but if they do fail, it's 

13           not as if there's a remedy -- there's a 

14           lack of remedy for either side.  They can 

15           go to the principal for whom they work and 

16           ask that principal to engage on the issue. 

17                       So I think that's how I would 

18           understand how that relationship works. 

19                       The Services don't have to be 

20           the same.  There's no need for the JAG to 

21           be imposing solutions on the Marine Corps, 

22           because it would be silly.  They are two 

23           different Services. 

24                       I think, to the extent that I 

25           could see it with my challenged eyesight, 
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 2           I'm concerned about the model that's put 

 3           up which has a JAG doing -- essentially 

 4           running the OJAG staff and providing 

 5           advice on Departmental matters and 

 6           overseeing the military justice of the 

 7           Court system, and everything else left to 

 8           the Service functions, and that they are 

 9           separate from the Judge Advocate General, 

10           the model being a Departmental JAG who 

11           does a little bit at the Department level 

12           and then everything else is in the 

13           Services. 

14                       I think that would be very 

15           inefficient.  I think it would be a waste 

16           of a Three-Star billet. 

17                       And I think that the way we do 

18           business in the blue suit Navy right now, 

19           we're able -- because we do both 

20           Departmental things and Service things at 

21           the same time, we're able to leverage the 

22           position in a way that I think is more 

23           efficient and much more effective than if 

24           we had essentially two potentates in the 

25           Marine Corps and the Navy doing their 
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 2           service business and a JAG who was left to 

 3           do some Court oversight as well as advise 

 4           the Secretary on Departmental matters. 

 5                       As important as advising the 

 6           Secretary is, I will tell you it is not 

 7           the majority of my time. 

 8                       And if the JAG was left to do 

 9           only that, I'm not sure that's the most 

10           effective model for the use of these 

11           positions. 



12                       I think the last comment I 

13           would want to make is -- is I don't agree 

14           that the statute is being implemented in a 

15           way that's contrary in some way to the law 

16           or to the intention of the law. 

17                       The statute made it possible 

18           for the Department to make eligible the 

19           SJA to the Commandant -- or for a 

20           Marine -- for any Marine 

21           Judge Advocate General to compete and be 

22           eligible to serve as a 

23           Judge Advocate General. 

24                       It did not mandate it.  It did 

25           not mandate a one-for-one rotation in that 
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 2           position.  It left it open to the 

 3           discretion of the Secretary, and, for 

 4           quite some number of years, the Department 

 5           has chosen, as a matter of practice, to 

 6           implement the statute the way it has. 

 7                       I don't think that's an 

 8           accident.  I think that was conscious 

 9           Departmental policy to do it that way, and 

10           I think there are some good reasons for 

11           it. 

12                       So those are just a few random 

13           observations that I had on it. 

14                       CHAIRMAN DELL'ORTO:  Let's 

15           assume for the moment that the Foster 

16           situation has been addressed, and we'll 

17           not have a repeat. 

18                       Is there any issue you look 

19           out there now, day-to-day, and you see 

20           that could be the next Foster -- not 

21           necessarily in the military justice arena, 

22           but something that, but for this sort of 

23           odd relationship that exists between the 

24           two positions, would -- could get fixed 

25           or -- or because of this odd relationship, 
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 2           it's not -- it's not discernible to -- 

 3           it's hidden to one or both of you? 

 4                       MAJOR GENERAL ARY:  Well, 

 5           sir, I -- I guess that I would tell you 

 6           that I'm acting as though I have all the 

 7           authority in the world, and I'm just 

 8           exercising the responsibilities I think I 

 9           have. 

10                       If the JAG would overrule 

11           something that we did in any area and 

12           impose a practice that may work well in 



13           the Navy Legal Service model, I probably 

14           would not be a big fan of -- of a chief 

15           defense counsel of the Navy, meaning the 

16           Department of the Navy. 

17                       I believe young Marines are 

18           well represented.  I think our chief 

19           defense counsel of the Marine Corps works 

20           really well. 

21                       But they do have that 

22           authority.  I mean, it was just a couple 

23           of years ago that they consolidated the 

24           Navy-Marine Corps Trial Judiciary.  And we 

25           may have a Marine as the chief judge of a 
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 2           Navy-Marine Corps Trial Judiciary, but the 

 3           AJAG that he works for will always be Navy 

 4           under the current model. 

 5                       I think that's the challenge 

 6           here.  You know, representation and 

 7           authority go hand in hand.  If you don't 

 8           have representation at the Department 

 9           level, then you've got to look at what 

10           authorities do you have left to do your 

11           Service level mission. 

12                       But I think that it goes 

13           across legal -- legal assistance, for 

14           example.  We might have a difference of 

15           opinion -- and the JAG runs the legal 

16           assistance program, if they want to come 

17           out with policies -- the fact that they 

18           haven't doesn't mean a future JAG 

19           couldn't. 

20                       That's the challenge.  You 

21           know, I always start with a law.  And I'll 

22           tell you what, sir, all I ever wanted to 

23           be was a Marine Judge Advocate General and 

24           work Marine issues and try to take care of 

25           Marines and commanders and do the business 
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 2           at hand. 

 3                       But I've learned more about 

 4           the Department, and just doing this 

 5           process has been educational for me. 

 6                       But I think as a lawyer, you 

 7           always start with the law, proceed through 

 8           the regulations and see how they're 

 9           implemented and see whether the regulatory 

10           balance that the statute, I believe, 

11           intended can be restored through 

12           regulation. 

13                       And that's the challenge, 



14           because I think you're going to have to 

15           have balance, and you're going to have 

16           clear lines of authority, and I don't 

17           believe we have that. 

18                       CHAIRMAN DELL'ORTO:  Do you 

19           think the Commandant would nonconcur on 

20           the regulation that Admiral Houck is 

21           suggesting? 

22                       MAJOR GENERAL ARY:  I believe 

23           he would always want to have his Service 

24           to have an effective legal voice.  And 

25           I've had a conversation about it with 
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 2           him, and I probably protect the interest 

 3           of my client, sir. 

 4                       His thoughts (indicating). 

 5                       VICE ADMIRAL HOUCK:  I think 

 6           that -- again, I don't want to belabor 

 7           the point, but -- but there is -- I don't 

 8           see under a collaborative process 

 9           situations where the JAG imposes 

10           solutions on the Marine Corps.  I just 

11           don't see that. 

12                       CHAIRMAN DELL'ORTO:  But you 

13           agree you have the authority or the JAG 

14           has the authority to do that? 

15                       VICE ADMIRAL HOUCK:  Well, 

16           the General Counsel of the Navy has the 

17           authority to do a lot of things, and the 

18           General Counsel has not done that.  The 

19           General Counsel, as I mentioned earlier, 

20           has acted in a collaborative way with us. 

21                       And so I just -- if -- I don't 

22           want to retread old ground.  If I saw a 

23           problem that I thought was -- could not be 

24           fixed in the Marine Corps by working with 

25           the SJA, then I think the authority 
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 2           that -- that I would rely on would be the 

 3           Secretary's to -- to try to remedy that 

 4           situation. 

 5                       I don't -- to your question, I 

 6           thought General Ary had a terrific point 

 7           in his discussion about it's the things 

 8           that you're not thinking about that end up 

 9           being the ones that bite you. 

10                       And, boy, I really wish I knew 

11           what that thing was. 

12                       I don't.  It's hard for me to 

13           see that thing arising out of the 

14           organizational structures that were issues 



15           that we're talking about right now, which 

16           I understood, I think, to be your really 

17           exact question. 

18                       CHAIRMAN DELL'ORTO:  Right. 

19                       VICE ADMIRAL HOUCK:  I think 

20           there are things that may be out there 

21           that, frankly, I think they flow more 

22           from the resourcing part of this 

23           discussion than they do from the 

24           authorities part of it. 

25                       And I guess, not to leave that 
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 2           hanging in the air.  I mean, I worry about 

 3           the -- I worry about the fraying around 

 4           the edges.  The risks slide that we put up 

 5           where, over time, because of -- because of 

 6           a system's need to fulfill legal 

 7           requirements, but a system's reluctance or 

 8           inability, in a difficult resource 

 9           environment, to really pay for those -- 

10           the legal resources to fix those -- to 

11           address those requirements, that in the 

12           desire to have kind of a free lunch, that, 

13           ultimately, we'll find that there is no 

14           free lunch, and that something will be 

15           overlooked, some issue will not be 

16           spotted, or some issue that we think is 

17           being addressed is really being addressed 

18           in a less than complete way, and that 

19           that's where the next thing will come 

20           from. 

21                       We -- we have had -- and I 

22           think in some ways that's part of the 

23           lesson of Foster, is that I don't think 

24           anybody at the time, maybe a Marine Corps, 

25           when the Foster case was going on, at any 
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 2           point in the process did anybody say, Wow, 

 3           wouldn't it be a neat idea to let this 

 4           sergeant sit in the brig for 10 years 

 5           while we thought about his case and then 

 6           dismissed it? 

 7                       Nobody did that on purpose. 

 8           But it was -- it was a combination of 

 9           things, and I think part of those 

10           things -- when Bruce MacDonald went over 

11           to talk to the SASC initially about the 

12           Foster case, he said to them, first of 

13           all, this is deplorable; and, secondly, it 

14           was really bad management in the 

15           Department of the Navy -- throughout the 



16           whole Department, the legal team. 

17                       And the SASC said to him, 

18           informally, of course, we take your point, 

19           we take your first two points, but we 

20           think there's a third.  We don't think the 

21           Department resources the legal function 

22           adequately, and that's what led to, you 

23           know, what we're doing sitting here today. 

24                       I think there are well-meaning 

25           people who are trying really hard to do a 
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 2           lot of things can end up missing 

 3           something. 

 4                       And so to your question about 

 5           what's the next thing that will be out 

 6           there, that's a little bit more what I was 

 7           talking about in that regard. 

 8                       I don't know what it is, but 

 9           my guess is that at some point, if it 

10           comes up, it's going to -- we're going to 

11           look back on it and we're going to say 

12           we -- boy, there we go again, we short 

13           shrifted the attention that we're paying 

14           to legal things. 

15                       And I'm not even saying that 

16           that was the cause of Foster, but I think 

17           when you look at it, and anybody who looks 

18           at the case objectively, you have to say 

19           that, at some point, resources did become 

20           an issue. 

21                       It became an issue for the SJA 

22           who, you know, replied pretty eloquently 

23           during the investigation of the SJA's role 

24           was, Boy, you know, we were -- we were 

25           deployed several times during this period, 
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 2           we had cases stacking up all over the 

 3           place, likewise. 

 4                       And, General Osman, to your 

 5           question, what caused that spike in 2001 

 6           of all those cases? 

 7                       During the breaks, I went back 

 8           and spent a little time talking to 

 9           Captain O'Toole, and his historical 

10           perspective was really useful, is that we 

11           got -- we had an influx of cases -- it's 

12           still not quite clear to me why there was 

13           a surge in cases -- but we didn't add any 

14           resources to the Court. 

15                       My guess is they were probably 

16           pretty well employed other places, and 



17           that it was a simple matter of too many 

18           cases and not enough people on the problem 

19           to move them. 

20                       So the Court started 

21           expediency.  They started taking easy 

22           cases and moving those along to keep the 

23           numbers reasonable from the outside, 

24           looking like they were moving cases. 

25                       Meanwhile, the hard cases 
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 2           accumulated.  They set the hard ones aside 

 3           and kept their numbers up by moving the 

 4           easy ones, and then we ended up with 

 5           Foster. 

 6                       So this is a long-winded way 

 7           of saying I think that to whatever points 

 8           the CNA study -- whatever flaws it did or 

 9           did not have in data analysis, one of the 

10           conclusions of the study was it talked 

11           about legal risk, and it's hard to know 

12           where it is, but I can't sit here and say 

13           right now it isn't there anywhere. 

14                       CHAIRMAN DELL'ORTO:  What was 

15           the trial counsel's explanation for 

16           holding on to the record for 

17           200-plus days? 

18                       VICE ADMIRAL HOUCK:  The 

19           trial counsel -- well, this is at the 

20           trial level? 

21                       CHAIRMAN DELL'ORTO:  Yes. 

22                       MAJOR GENERAL ARY:  I don't 

23           know if that was covered in the 

24           investigation, sir.  I'll get back to you 

25           on that. 
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 2                       VICE ADMIRAL HOUCK:  And to 

 3           the extent that I'm familiar with the 

 4           postmortem that was done on it at the 

 5           trial and convening authority level, it 

 6           was, in essence, a resource problem.  I 

 7           mean, it was -- I don't think it was any 

 8           more complicated than that. 

 9                       It was that we -- we had a lot 

10           going on -- "we" being that SJA shop at 

11           the time, including supporting a commander 

12           who was deploying for the war effort -- 

13           and we had so many resources to work on 

14           the case, and it was what it was. 

15                       And the analysis of it 

16           afterwards did not find dereliction on his 

17           part, and that was the primary reason, 



18           as -- when people -- when people looked at 

19           the circumstances, they said, well, you 

20           were in a tough spot. 

21                       MAJOR GENERAL ARY:  I've got 

22           to say, though, that when I look at the 

23           506 charter, it's more than about 

24           resources.  They asked about the 

25           management and organizational practices. 
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 2                       And we've got a lot going on 

 3           right now, but I think if you have good 

 4           processes and procedures, you have good 

 5           results.  And if you're -- you have good 

 6           leadership, Service level focused, making 

 7           sure that happens, you're going to make 

 8           sure you get it done right. 

 9                       We're responsible for that, 

10           and we're going to make sure that does not 

11           happen, not on my watch. 

12                       VICE ADMIRAL HOUCK:  I agree 

13           with that.  And that's basic military 

14           accountability. 

15                       But, again, to the point that 

16           General Ary made earlier, I have every 

17           confidence in both the Navy and 

18           Marine Corps that that's going to be the 

19           case when it comes to this issue, because 

20           that's what we're focused on now. 

21                       That's where we've turned our 

22           energy, and we're doing our very best to 

23           never let that happen again.  It's what we 

24           don't know that concerns me. 

25                       MS. MILLER:  Can I ask, 
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 2           perhaps, a naive question?  And it 

 3           follows up a little bit on 

 4           Mr. Dell'Orto's question earlier about 

 5           the instruction, and it's status. 

 6                       I mean, what is -- I mean, I 

 7           gather that -- we saw it, it's in draft, 

 8           it would arguably address at least some of 

 9           the zone issues, maybe, that have been 

10           addressed here today. 

11                       And so is it just sitting 

12           someplace in a drawer like the Foster file 

13           was, or, you know -- or, could there be, 

14           you know, some progress in that area even 

15           while this -- this Panel deliberates? 

16                       VICE ADMIRAL HOUCK:  We now 

17           have a rule in the Department of the Navy 

18           that all drawers have to be left open so 



19           we can see what's in them. 

20                       MS. MILLER:  I ought to try 

21           that. 

22                       VICE ADMIRAL HOUCK:  No, the 

23           instruction -- one of some ironies that 

24           we're identifying here this afternoon is 

25           the JAG and SJA parts, as far as the 
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 2           instruction goes, have been completely 

 3           locked down for some time, locked down in 

 4           the sense that we all agree on -- on if 

 5           we're going to have an instruction, we 

 6           all agree on what it would say as between 

 7           our two communities. 

 8                       We are very close, and it goes 

 9           more to trying to define this new area of 

10           cyber law and the extent of GC JAG -- GC 

11           uniform, I should say, balance in the 

12           field of cyber law.  So I would describe 

13           that as the one outstanding issue right 

14           now in that instruction. 

15                       The -- the Secretary is aware 

16           of the instruction and is aware of the 

17           objectives of the instruction, so I don't 

18           anticipate any difficulty from -- from the 

19           Secretary's standpoint when we finally 

20           present it to him for approval. 

21                       MS. MILLER:  Thank you. 

22                       VICE ADMIRAL HOUCK:  Which 

23           should be pretty soon. 

24                       CHAIRMAN DELL'ORTO:  Anything 

25           else from either of you? 
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 2                       MAJOR GENERAL ARY:  Thank you 

 3           very much for your time and patience.  I 

 4           know it's been a long day.  I appreciate 

 5           it. 

 6                       CHAIRMAN DELL'ORTO:  Thank 

 7           you for -- both of you spent the entire 

 8           day here.  We appreciate your taking the 

 9           time from your schedules to be here. 

10                       VICE ADMIRAL HOUCK:  At the 

11           risk of overstaying my welcome, I wanted 

12           to say just a couple of words about the 

13           resource question, because most of the 

14           discussion has been about authorities. 

15                       From a Navy blue standpoint, I 

16           think this is a really important process 

17           from a resourcing standpoint, both in 

18           terms of people and support for some of 

19           the other community issues that we've been 



20           talking about. 

21                       I think it's a confluence of a 

22           new pay grade as well as the -- the fact 

23           of the 506 Panel, that it's been easy for 

24           me, as the JAG, to get access to talk to 

25           people about resourcing questions in the 
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 2           Department. 

 3                       And I have -- particularly the 

 4           more senior I go in the Department, the 

 5           less pushback I get on both the concepts 

 6           and the specifics that go behind the 

 7           resources. 

 8                       And as I mentioned earlier, 

 9           I've had a talk -- chance to talk about 

10           Navy JAG resources with the Vice Chief of 

11           Naval Operations and the Chief of Naval 

12           Operations and the Secretary of the Navy. 

13                       They are conceptually 

14           supportive of the kinds of things that 

15           I've been talking about, that we've all 

16           been talking about, but in the Navy case, 

17           the growth in two of the three lines of 

18           operation that we have. 

19                       But there have been no 

20           commitments, and I think that, as you 

21           would expect in this kind of environment, 

22           everybody will pay attention and will 

23           watch carefully this process. 

24                       And so I think that it's been 

25           really useful for us to go through it in 
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 2           preparation for it, but I also don't -- 

 3           and this goes to your question, I think, 

 4           when General Ary was making points about 

 5           the nature of law and some of the emerging 

 6           areas, and your question to him was, well, 

 7           how is that being received?  And his 

 8           response was, Well, I think we're getting 

 9           traction. 

10                       And I wanted the chance to 

11           answer that question, too. 

12                       I think that -- I think, 

13           conceptually, we're getting traction, but 

14           it's more difficult for me to say in the 

15           programming process how this will all 

16           shake out.  And it comes back to some of 

17           the comments in the CNA study that are so 

18           fundamental, is that people really like 

19           the good, but they'd rather not pay for 

20           it. 



21                       I'm not sure that's how -- 

22           ultimately that's how life really works. 

23           You either decide you're not going to do 

24           something or else you pay for the good. 

25                       And so it will be, I think, 
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 2           very interesting to see what happens going 

 3           forward. 

 4                       CHAIRMAN DELL'ORTO:  With all 

 5           that has occurred over the last 10 years, 

 6           have you -- either of you developed a 

 7           sense, in talking to commanders, that any 

 8           number of them believe that it's 

 9           important to have JAGs close by simply 

10           because they view themselves at personal, 

11           individual risk when it comes to making 

12           decisions, particularly in the combat 

13           zones? 

14                       MAJOR GENERAL ARY:  No, sir, 

15           I haven't gathered that. 

16                       VICE ADMIRAL HOUCK:  No, sir, 

17           personal risk has never been a big part 

18           of the calculation. 

19                       MAJOR GENERAL ARY:  It's 

20           about mission accomplishment? 

21                       VICE ADMIRAL HOUCK:  Right, 

22           exactly. 

23                       CHAIRMAN DELL'ORTO:  Any 

24           other questions from anyone who is here 

25           from the public? 
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 2                       I think, then, we're done for 

 3           the day. 

 4                       MR. PUTZU:  We had -- 

 5           Mr. Chairman, I did not receive any 

 6           requests from the public to speak, so 

 7           although we certainly welcome any written 

 8           comments anyone wants to submit from the 

 9           public. 

10                       We did have on the agenda, if 

11           the Panel were so inclined, there is an 

12           opportunity to have a discussion, a little 

13           bit of a discussion now if the Panel wants 

14           to do that. 

15                       (Pause.) 

16                       CHAIRMAN DELL'ORTO:  I think 

17           the answer is no for the moment.  I think 

18           we're going to absorb what we heard 

19           today.  It was quite a bit of very useful 

20           information and a lot of it, so I think 

21           we'll take it under advisement. 



22                       We'll mull it over in our 

23           minds and probably discuss things at the 

24           next -- next public session. 

25                       Anything else? 
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 2                       MR. PUTZU:  No.  That closes 

 3           it for today.  The public hearing is 

 4           closed, and I'm confident we're having 

 5           another one. 

 6                       CHAIRMAN DELL'ORTO:  Thank 

 7           you very much. 

 8                       (Whereupon, the Public Meeting 

 9           of the Independent Review Panel concluded 

10           at 5:17 p.m.) 
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