
VII.   Conclusions and Recommendations    

 This final section is intended to consolidate the Panel’s conclusions and 

recommendations, made throughout the report.  The presentation corresponds with duties 

assigned the Panel by section 506 of the Fiscal Year 2010 National Defense Authorization Act.   

A.   The Panel shall “carry out a study of the policies and management and organizational 

practices of the Navy and Marine Corps with respect to the responsibilities, assignment, 

and career development of judge advocates for purposes of determining the number of 

judge advocates required to fulfill the legal mission of the Department of the Navy.” 

 The Department of the Navy (DON) requires approximately 950 active-duty U.S. Navy 

judge advocates and a target inventory of approximately 550 active-duty Marine judge 

advocates to fulfill the legal mission of the Department.  The Marine Corps target 

inventory is based on a recommended minimum of  400 structured Service, Department, 

and Joint legal billets, a proportionate number of “B-Billets” (non-legal billets), and a 

sufficient number of “P2T2” billets to ensure community health and proper career 

progression.    

 The Marine Corps’s bottom-up, top-down, requirements-driven manpower 

determinations, along with the studies directed by the Staff Judge Advocate to the 

Commandant of the Marine Corps (SJA to CMC), proved realistic and useful.  The recent 

steps taken by the Marine Corps to increase both the number of structured judge advocate 

billets and its inventory of judge advocates on active duty are applauded.  The Marine 

Corps’ programmed target inventory of approximately 550 judge advocates over the next 

five years will be sufficient to fulfill the legal requirements of the Marine Corps, as well 

as preserve the ability of Marine judge advocates to serve in non-legal billets, 

maintaining their role as well-rounded Marine Air-Ground Task Force (MAGTF) officers 

and contributing to the broader Marine Corps mission.    

 The anticipated reduction in demand for Marine judge advocates task-organized to 

regiments and battalions in OEF and OIF, along with the addition of 32 billets to the 

Marine Corps’ 4402 structure, should alleviate any associated strain on the Marine 

Corps’ judge advocate force and the military justice mission. 



 The recommended Marine Corps judge advocate requirement may be affected by: (a) a 

significant increase in the military justice mission once Marines redeploy from 

Afghanistan; (b) structured operational law requirements continuing to increase at or near 

the same rate as has been experienced since September 11, 2001; (c) the SJA to CMC 

being provided additional authority to supervise Marine judge advocates and the delivery 

of legal services; or (d) a significant reduction in Marine Corps total officer and enlisted 

end-strength. 

 In contrast to the Marine Corps – which is implementing a process of structured growth 

within its judge advocate community – the U.S. Navy is planning to reduce its judge 

advocate community.  The U.S. Navy finished Fiscal Year (FY) 2010 with 811 active-

duty judge advocates, and it has programmed for a seven percent reduction in FY 11 and 

no further growth through FY 14. 

 The Judge Advocate General of the Navy (JAG) provided a command-by-command 

analysis of existing Navy judge advocate requirements and found that 926 U.S. Navy 

judge advocates are required to meet minimum requirements today.  The JAG’s 

assessment is an accurate description of the minimum requirements today; however, it 

did not address likely future requirements including: additional Individual Augmentation 

(IA) growth; additional requirements if the DON decides to affirmatively provide counsel 

at the earliest stages of the Disability Evaluation System; additional manpower 

requirements that will arise if the U.S. Navy establishes an independent Trial Defense 

Command; and a continued increase in permanent operational law requirements at 

current rates.  Thus, while the JAG’s assessment of 926 judge advocates is an accurate 

description of the minimum requirements today, the minimum requirements over the next 

five years will be larger than 926.  At a minimum, the JAG’s assessment will have to be 

adjusted upward to approximately 950 judge advocates by 2015.      

 Given the existing budgetary programming authorizations for the Navy JAG Corps over 

the next five years, there will be a significant shortage of active-duty judge advocates in 

the U.S. Navy by 2015.  The current shortage poses a significant level of legal risk to the 



DON and the Joint Force, and a significant level of professional risk to the Navy JAG 

Corps.  The DON and the U.S. Navy should act to mitigate these risks. 

B.  The Panel shall “review the emergent operational law requirements of the Navy and 

Marine Corps, including requirements for judge advocates on joint task forces, in support 

of rule of law objectives in Iraq and Afghanistan, and in operational units;” 

 The demand signal for judge advocates with expertise in operational law will continue to 

grow at least at the same rate as it has since September 11, 2001, despite the current and 

anticipated redeployment of forces from Iraq and Afghanistan.  This means that the 

permanent operational law billets can be expected to approximately double over the next 

decade for the Navy and Marine Corps, and there will likely be continued growth in the 

demand signal for judge advocates in contingency operations. 

o Judge advocates who fill operational law billets will require levels of education, 

training, and experience commensurate with the increasingly complex and intense 

legal and policy environment in which they and their commanders will operate. 

 As operational law requirements continue to grow, particularly within Joint commands, it 

will become increasingly important for U.S. Navy and Marine judge advocates to serve in 

those commands, including in senior billets.  Both Services should ensure that their judge 

advocates receive Joint Professional Military Education (JPME), and that there are 

deliberate and robust manpower processes in place to nominate highly qualified judge 

advocates for service in Joint billets. 

o Marines do not currently hold any senior, Joint SJA positions, and historically 

Marines have held a disproportionately small number of these positions.  Service in 

senior legal positions within the Joint community provides individual senior Marine 

judge advocates important career enhancing experience, provides the Marine Corps 

the benefit of O-6 (colonel) judge advocates with senior-level Joint experience, and 

provides the Joint community the Service perspective of the Marine Corps legal 

community.   The Marine Corps should consider measures to expand opportunities 

for senior Marine judge advocates to compete for senior legal positions within the 

Joint community. 



o Judge advocates are waived from the Joint Specialty Officer provisions of the 

Goldwater-Nichols Department of Defense Reorganization Act; consequently, the 

U.S. Navy does not consider JPME a requirement for U.S. Navy judge advocates.  

The U.S. Navy should develop and fund a requirement for its judge advocates to 

receive JPME. 

o The Department of Defense should develop options for formalizing judge advocate 

participation in the joint officer management program and joint qualification system. 

C.  The Panel shall “review new requirements to support the Office of Military 

Commissions and to support the disability evaluation system for members of the Armed 

Forces;” 

 Manning requirements to support the Office of Military Commissions (OMC) are 

accounted for through December 2012.  If support is required past that date, then the 

Deputy Secretary of Defense should extend the manning requirement. 

 If a majority of the pending 34 cases are referred to military commissions, then the OMC 

will request that more experienced and accomplished litigators be assigned, and Navy 

and Marine Corps leadership will need to balance Service needs with the needs of the 

OMC. 

 The existence of the OMC and the prospect for future military commissions underscores 

the need to develop and retain experienced, expert litigators in the U.S. Navy and Marine 

Corps judge advocate communities. 

 The DON has taken satisfactory steps to fulfill new training and manning requirements 

related to legal representation of Wounded, Ill, or Injured (WII) service members in the 

Disability Evaluation System.   

 An anticipated increase in the number of Formal Physical Evaluation Boards (FPEB) will 

result in a requirement for one more attorney to represent members before the FPEB. 

 The Marine Corps and Army are affirmatively exercising the discretion to provide legal 

counsel to WII service members prior to the decision of the Informal Physical Evaluation 



Board, while the Navy and Air Force are not.  The Panel recommends that this difference 

be examined by the Department of Defense and DON for the purpose of considering the 

balance of interests in providing early representation and to consider the implications of 

having the Services provide different levels of legal support to these service members.   

D.  The Panel shall “review the judge advocate requirements of the Department of the 

Navy for the military justice mission, including assignment policies, training and education, 

increasing complexity of court-martial litigation, and the performance of the Navy and 

Marine Corps in providing legally sufficient post-trial processing of cases in general courts-

martial and special courts-martial;” 

 

 Military justice is a primary statutory mission of U.S. Navy and Marine Corps judge 

advocates. 

 While, over the past 10 years, there has been a significant decline in the total number of 

general and special courts-martial within the DON, the number of disciplinary cases 

initiated in the DON has remained relatively constant; cases resolved at forums other than 

courts-martial still require the services of judge advocates. 

 The majority of the decline in the courts-martial caseload is attributable to a reduction in 

the number of special courts-martial.  The general courts-martial caseload, generally the 

forum for more serious, complex, and high-profile offenses, has declined more slowly 

and appears to have stabilized since FY 06. 

 Maintaining a cadre of experienced personnel is increasingly difficult where there are 

fewer, less complex special courts-martial involving relatively minor misconduct, and 

fewer cases overall, on which judge advocates may gain experience and maintain their 

perishable litigation skills.  Both Services must have sufficiently trained and experienced 

litigators, supervisory attorneys, and judges to handle increasingly complex cases.    

 DON post-trial processing has steadily improved since 2006.  No DON cases tried or 

docketed on appeal between 2006 and 2010 required relief by either the Navy-Marine 

Corps Court of Criminal Appeals or the Court of Appeals for the Armed Forces for 

unreasonable post-trial delay. 



 With regard to the military justice mission, the judge advocate requirement is not 

necessarily numeric; more accurately, engaged leadership and effective oversight are the 

keys to ensuring continued accomplishment of the DON’s military justice mission.    

 The three initiatives aimed at improving the DON military justice processes and most 

responsive to ensuring engaged leadership and effective oversight are: implementation of 

a single court-martial case tracking system; requiring an Annual Report on Military 

Justice to the Secretary of the Navy, the Chief of Naval Operations, and the Commandant 

of the Marine Corps (the Commandant); and, continuing the Military Justice Oversight 

Council (MJOC).   Both the annual report requirement and the MJOC should be 

institutionalized in a Secretary of the Navy Instruction.     

E.  The Panel shall “review the role of the Judge Advocate General of the Navy, as the 

senior uniformed legal officer of the Department of the Navy, to determine whether 

additional authority for the Judge Advocate General over manpower policies and 

assignments of judge advocates in the Navy and Marine Corps is warranted;” 

 The Panel determined that, under its authority to review, evaluate, and assess such other 

matters and materials as the Panel considers appropriate for the purposes of the study, it 

should more broadly consider the role and responsibility of the JAG and the SJA to 

CMC. 

 In general, unlike the Army and Air Force Judge Advocates General that are by statute 

part of their Service staffs and report directly to their Service chiefs, the Navy JAG is, by 

statute, part of the Office of the Secretary and reports directly to, and performs assigned 

duties under the direction of, the Secretary of the Navy.  The JAG has both Department 

of the Navy and U.S. Navy roles and responsibilities.  The JAG is part of the Office of 

the Chief of Naval Operations by regulation, not statute, and is also not part of 

Headquarters, Marine Corps.  The JAG is Chief of the U.S. Navy JAG Corps by 

regulation, and makes all assignments of U.S. Navy judge advocates by statute.  The 

Commandant makes all assignments of Marine judge advocates.  The JAG, by statute, 

provides independent legal advice to the Secretary of the Navy and to the Chief of Naval 

Operations, but not to the Commandant.   



o Under both Secretarial and Chief of Naval Operations instruction, the JAG is a 

“capability sponsor” with the responsibility for “building a coherent legal 

community.”  However, the JAG has no specific authorities assigned within the U.S. 

Navy’s manpower management system to fulfill this responsibility.  The Secretary of 

the Navy and the Chief of Naval Operations, in coordination with the JAG, should 

identify and assign the authorities necessary to execute the responsibility to build a 

coherent legal community.   

o The JAG has all the authority necessary under Article 6 of the Uniform Code of 

Military Justice with regard to assignment of Navy judge advocates. 

o To the extent the JAG’s Departmental responsibilities require oversight of manpower 

policies and assignments of Marine judge advocates, he can adequately exercise that 

role with his current title 10 and regulatory authorities.  Additional authority is not 

necessary or warranted.  The Commandant, with the assistance of the SJA to CMC, is 

effectively managing judge advocate manpower (i.e., structure, inventory, and 

assignments) to meet Service, Departmental, and Joint legal requirements, and to 

ensure community health (i.e., recruiting, retention, and education) and proper career 

progression (i.e., promotions) for Marine judge advocates.  Moreover, the JAG is not 

in the best position to exercise additional authority in these areas within the Marine 

Corps, given the Marine Corps’ unique requirements for community health and career 

progression of Marine judge advocates.   Lastly, transferring authority from the 

Commandant to the JAG could marginalize the SJA to CMC as a legal voice within 

his Service, contrary to the Panel’s view that the role of the SJA to CMC needs to be 

clarified and strengthened. 

o The existence of four Assistant Judge Advocate General (AJAG) positions - AJAG 

(Civil Law), AJAG (Operations and Management), AJAG (Military Justice) and 

AJAG (Chief Judge) - are vitally important to the DON’s uniformed legal community 

and are flag/general officer equivalent positions, with duties and responsibilities 

commensurate with those grades.  The DON should consider adopting the current 

rotational process to support two Marine judge advocates and two Navy judge 



advocates for these regulatory AJAG positions, vice the current mix of three Navy 

judge advocates and one Marine judge advocate.   

 Similar to the statutory positions of the Judge Advocates General of the Army and Air 

Force, the SJA to CMC, by statute, is part of Headquarters, Marine Corps and reports 

directly to the Commandant.   However, the SJA to CMC is not expressly assigned any 

other function by statute other than to provide independent legal advice to the 

Commandant.   The SJA to CMC has no statutory role with respect to supervision, 

manpower policies, or assignment of Marine judge advocates.   The Secretary of the 

Navy has assigned certain Service-level duties through Secretarial regulation; however, 

these regulations do not expressly assign the SJA to CMC any supervisory role over 

Marine judge advocate as a whole. 

o The SJA to CMC is appointed by the President and holds the grade of major general 

“while so serving” as the SJA to CMC.  This “while so serving” construct is 

inconsistent with the general statutory framework for promotion to major general 

within the Department of Defense.  Generally, for promotions to major general, an 

officer selected by a board, nominated, and then confirmed is promoted to the 

permanent grade of major general.  Legislation to amend section 5046 of title 10 to 

allow for the permanent appointment of the SJA to CMC to the grade of major 

general should be considered. 

o The Marine Corps has an effective manpower management system that identifies 

legal requirements, then funds and builds an active-duty inventory to support those 

requirements.  This system effectively integrates the SJA to CMC as Occupational 

Field Manager and Functional Advocate for Marine judge advocates.  This system 

also effectively assigns judge advocates to properly established Service, Department, 

and Joint legal requirements, and to a proportionate share of B-Billets, to ensure 

proper career development and to meet the broader mission requirements of the 

Marine Corps.  No additional authority for the SJA to CMC over manpower policies 

and assignment of Marine judge advocates is warranted.    



o Consistent with the Secretary of Navy’s position and the Department of Defense 

Inspector General’s report, establishing a direct relationship between the Secretary of 

the Navy and the SJA to CMC, and providing the SJA to CMC with the authority and 

responsibility to supervise the administration of military justice and legal assistance 

in the Marine Corps, is warranted.  Further, the SJA to CMC should be responsible 

for the professional and technical supervision of Marine judge advocates, consistent 

with the JAG’s existing title 10 authorities and the role of the General Counsel.   

Strengthening the role of the SJA to CMC, as described, will improve the delivery of 

legal services within the Marine Corps, and, in particular, post-trial processing at the 

Service-level, by institutionalizing clear lines of authority and accountability.    

o The dual regulatory and statutory approach described by the Secretary of the Navy is 

appropriate.  Legislation would provide the more enduring, institutional basis for 

strengthening the role of the SJA to CMC.  However, the Panel defers to the 

Departments of the Navy and Defense as to which particular functions need to be 

statutory, regulatory, or both.   Those Departments are best able to make the technical 

judgments and compromises that would be essential in drafting such legislation and 

regulations. 

F.  The Panel shall “review directives issued by the Navy and the Marine Corps pertaining 

to jointly-shared missions requiring legal support;” 

 Appropriate common directives, guidance, and training exist, allowing Navy and Marine 

judge advocates to work together in support of the DON.   

G.  The Panel shall “review career patterns for Marine Corps judge advocates in order to 

identify and validate assignments to nonlegal billets required for professional development 

and promotion;” 

 Marine judge advocate inventory is built to account for the assignment of Marine judge 

advocates to non-legal billets, and Marine judge advocates have competed, and continue 

to compete, favorably on selection boards for promotion, resident schools, and command.   



 Within the Marine Corps, having Marine judge advocates serve as unrestricted line 

officers, expected to maintain themselves as well-rounded MAGTF officers, makes for 

not only a better Marine officer, but also a more effective Marine judge advocate. 

H.  The Panel shall “review, evaluate, and assess such other mattes and materials as the 

panel considers appropriate for purposes of the study.” 

 The quality, or health, of the Navy and Marine judge advocate communities is strong and 

rests on three pillars: recruiting, retention, and Professional Education and Training. 

 Key factors in maintaining strong judge advocate communities are the continued focus on 

recruiting; support for the Navy’s Judge Advocate Continuation Pay program and the 

Marine Corps’ Law School Education Debt Subsidy program; and continued support for 

post-graduate school education. 

I.   “In carrying out the study . . . the panel may review, and incorporate as appropriate, 

the findings of applicable ongoing and completed studies in future manpower 

requirements, including the two-part study by CNA Analysis and Solutions entitled: „An 

Analysis of Navy JAG Corps Future Manpower Requirements.‟” 

 Even at the most stressful workload level considered by the Center for Naval Analyses 

(CNA) in its 2007 study of U.S. Navy judge advocate requirements, the 50-hour 

workweek, the U.S. Navy required a significant increase in judge advocate manning, 

particularly within the area of operational law.  The study was a valuable and good faith 

effort at quantifying workload.  However, the data in the study is now over three years 

old, the prediction about the military justice caseload has proven inaccurate, and CNA 

was not asked to consider more nuanced approaches.  Consequently, while informed by 

the CNA study, the JAG’s manpower estimate is more current and nuanced. 

 A review of internal Marine Corps studies, as well as a CNA study of Marine Corps 

manpower systems, reflects favorably on the Marine Corps’ efforts to actively manage 

legal requirements, including: its use of a “bottom-up” structure review, careful 

assessment of increasing demands from operations and force growth, effective 

incorporation of the SJA to CMC as the Occupational Field Manager into the manpower 



process, and building active-duty judge advocate inventory in support of approved 

structure increases.    


