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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN

November 21, 1972

MEMORANDUM TO THE CONFERENCE

Re: No. 70-18 - Roe v. Wade 

Herewith is a memorandum (1972 fall edition) on the Texas
abortion case.

This has proved for me to be both difficult and elusive. In
its present form it contains dictum, but I suspect that in this area some
dictum is indicated and not to be avoided.

You will observe that I have concluded that the end of the first
trimester is critical. This is arbitrary, but perhaps any other selected
point, such as quickening or viability, is equally arbitrary.

I have attempted to preserve Vuitch in its entirety. You will
recall that the attack on the Vuitch statute was restricted to the issue of
vagueness. 402 U. S. at 73. I would dislike to have to undergo another
assault on the District of Columbia statute based, this time, on privacy
grounds. I, for one, am willing to continue the approval of the Vuitch-
type statute on privacy as well as on vagueness. The summary here attempts
to do just that. You may not agree.

I apologize for the rambling character of the memorandum and
for its undue length. It has been an interesting assignment. As I stated
in conference, the decision, however made, will probably result in the
Court's being severely criticized.

Sincerely,
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These memos lay out the debate the justices had about where to draw the bright line between a woman's interest in obtaining an abortion and the state's interest in protecting the fetus.
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CHAMBERS OF

JUSTICE WILLIAM H. REHNQUIST

November 24, 1972

Re: Abortion Cases: No. 70-18 - Roe v. Wade and
No. 70-40 - Doe v. Bolton

Dear Harry:

I have read your "fall" editions in the above-entitled
cases, and although I am still in significant disagreement
with parts of them, I have to take my hat off to you for
marshalling as well as I think could be done the arguments
on your side. I think I will probably still file a dissent,
although more limited than I had contemplated after the
Conference discussion; therefore, this inquiry should be
viewed as one coming from a potentially adverse party,
rather than from an ally.

I have the feeling that the position that you, I,
the Chief, and Lewis at least in part have been adhering
to in the Gooding type cases would limit the concept of
"overbreadth" even in the First Amendment area. If I am
right in this, ought not your Texas opinion to invalidate
the Texas abortion statute only as applied to a litigant
who seeks abortion within the first "trimester", rather than,
as I understand you to do, invalidating it in toto?

Second, would you permit any more latitude to Georgia
in her procedural requirements after the first trimester,
when apparently she is to be accorded greater latitude in
the substantive determination of the circumstances under
which an abortion may be had?

Sincerely, ,',4

Mr. Justice Blackmun
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CHAMBERS OF	 t:$
JUSTICE WILLIAM 0. DOUGLAS	 December 11, 1972 	 0=1

Dear Harry:

RE: Abortion Cases 

favor the first trimester, rather

than viability.

Mr. Justice Blackmun

cc: Conference
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CHAMBERS OF

JUSTICE THURGOOD MARSHALL 	 December 12, 1972

Re: Abortion Cases 

Dear Harry:

I am inclined to agree that drawing the line
at viability accommodates the interests at stake
better than drawing it at the end of the first tri-
mester. Given the difficulties which many women may
have in believing that they are pregnant and in de-
ciding to seek an abortion, I fear that the earlier
date may not in practice serve the interests of those
women, which your opinion does seek to serve.

At the same time, however, I share your concern
for recognizing the State's interest in insuring that
abortions be done under safe conditions. If the
opinion stated explicitly that, between the end of the
first trimester and viability, state regulations di-
rected at health and safety alone were permissible, I
believe that those concerns would be adequately met.

It is implicit in your opinion that at some
point the State's interest in preserving the potential
life of the unborn child overrides any individual
interests of the women. I would be disturbed if that
point were set before viability, and I am afraid that
the opinion's present focus on the end of the first
trimester would lead states to prohibit abortions com-
pletely at any later date.

In short, I believe that, as the opinion now
stands, viability is a better accommodation of the
interests involved, but that the end of the first tri-
mester would be acceptable if additions along the
lines I have suggested were made.

Sincerely,da.,

Mr. Justice Blackmun
	 T .M.

cc: Conference
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CHAMBERS OF

JUSTICE WM. J. BRENNAN, JR.
	 December 13, 1972

RE: Abortion Cases

2_

Dear Harry:

While as you know I am in basic agreement with your opinions
in these cases, I too welcome your giving second thoughts to the
choice of the end of the first trimester as the point beyond which a
state may appropriately regulate abortion practices. But if the
"cut-off" point is to be moved forward somewhat, I am not sure that
the point of "viability" is the appropriate point, at least in a technical
sense. I read your proposed opinions as saying, and I agree, that a
woman's right of personal privacy includes the abortion decision, sub-
ject only to limited regulation necessitated by the compelling state
interests you identify. Moreover, I read the opinions to say that the
state's initial interests (at least in point of time if not also in terms
of importance) are in safeguarding the health of the woman and in
maintaining medical standards. If this be the case, is the choice of
"viability" as the point where a state may begin to regulate abortions
appropriate? For if we identify the state's initial interests as the
health of the woman and the maintenance of medical standards, the
selection of "viability" (i. e., the point in time where the fetus is
capable of living outside of the woman) as the point where a state may
begin to regulate in consequence of these interests seems to me to
be technically inconsistent.

"Viability, " I have thought, is a concept that focuses upon the
fetus rather than the woman. As the opinions point out, there may
be some point in pregnancy where the state's interest in protecting
potential life becomes sufficiently compelling to sustain regulation
of abortions for that reason alone. At this point, however, the state
is asserting its interest in the life of the child, as opposed only to
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December 14, 1972

Re: Abortion Cases 

CHAMBERS OF

JUSTICE POTTER STEWART

Dear Harry,

This is in response to your memorandum
of December 11. One of my concerns with your opinion
a8 presently written is the specificity of its dictum--
particularly in its fixing of the end of the first trimester
as the critical point for valid state action. I appreciate
the inevitability and indeed wisdom of dicta in the Court's
opinion, but I wonder about the desirability of the dicta
being quite so inflexibly "legislative."

My present inclination would be to allow
the States more latitude to make policy judgments be-
tween the alternatives mentioned in your memorandum,
and perhaps others. I had hoped to prepare a tentative
concurring opinion by now. I shall certainly get some-
thing written and circulated during the Christmas recess.

Sincerely yours,

•

Mr. Justice Blackmun

Copies to the Conference
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CHAMBERS OF

JUSTICE HARRY A. BLACKMUN 

December 15, 1972

MEMORANDUM TO THE CONFERENCE:

Re: Abortion Cases 

I appreciate the helpful suggestions that have come to me
in response to my memorandum of December 11. I now feel some-
what optimistic that the issues are in focus and that an agreement
in some general areas may be in prospect.

With your permission, I would like the opportunity to re-
vise the proposed opinions in the light of these suggestions. I have
in mind associating the end of the first trimester with an emphasis
on health, and associating viability with an emphasis on the State's
interest in potential life. The period between the two points would
be treated with flexibility. I shall try to do this revision next week
and circulate another draft before the end of the year. It is my
earnest hope, as you know, that on this sensitive issue we may avoid
excessive fractionation of the Court, and that the cases may come
down no later than the week of January 15 to tie in with the convening
of most state legislatures.

Sincerely,
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