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Appellants,                                      ) 
                                                 ) 
              v.                                 ) 
                                                 ) FILED: 
ROCHELLE M. RUBATINO,                            ) 
                                                 ) 
                                                 ) 
Respondent. 
 
SCHINDLER, J. -- The parties own property in a development on the shoreline 
of Puget Sound.  John Dennison and Shala Brandolini (owners of lot 40), 
Barry and Lillian Redfield (owners of lot 41), Denton and Marilyn Sherry 
(owners of lot 42) and Gordon Miley (owner of lots 61-63) ('upland owners') 
sued Rochelle Rubatino, the owner of a waterfront lot (lot 17), because she 
added a second story that obstructed their view in violation of a height 
restriction covenant contained in Rubatino's chain of title.  On summary 
judgment, the trial court ruled as a matter of law that the upland owners 
are not entitled to enforce the height restriction and dismissed the 
lawsuit.  We affirm the trial court's dismissal.  There is no evidence 
establishing the existence of a common plan or scheme of development that 
allows the upland owners to enforce a covenant that was imposed on only 
four lots ten years after the developer sold the other 61 lots in the 
development.  Nor is there any admissible evidence that the upland owners 
were the intended beneficiaries of the height restriction covenant. 
STATEMENT OF FACTS 
     McKee's Addition is a 65-lot development on the shoreline of Puget 
Sound in Snohomish County.  The development consists of three rows of lots, 
29 waterfront lots (lots 1-29), 23 second row lots (lots 30-52), and a 
third row of 13 lots (lots 53-65). 
McKee's Addition was originally platted in 1910 as a part of Hillman's 
Birmingham Waterfront Addition, a much larger subdivision.  In two 
transactions, in 1928 and 1937, William and Frances McKee bought a portion 
of Hillman's Addition and created 65 lots comprising the McKee's Addition 
development.  In July 1953, the McKees sold all of the lots in McKee's 
Addition, except four waterfront lots (lots16-19), to a development 
company, the Evergreen Development Corporation.  This sale was not subject 
to any restrictions and included the lots owned by the upland owners. 
After purchasing the property, Evergreen Development Corporation sold the 
lots to individual owners.  There are no restrictions or conditions in 
these deeds. 
On November 6, 1957, the McKees recorded the plat of McKee's Addition with 
the County Auditor.  The plat contained no restrictions, conditions or 
covenants for the subdivision or ownership of property within the plat. 
The McKees retained ownership of the four waterfront lots until 1962-1963. 
In 1962, the McKees sold lots 16, 18 and 19.  In 1963, they sold the last 
waterfront lot, lot 17, to the Micheners. 
These four conveyances include a covenant that restricts building height to 
one story: 
RESTRICTIVE COVENANTS:  Common rights of way with other parties for access, 
no building other than a single detached dwelling with or without other 
necessary outbuildings, dwelling height limited to one story, five foot 
side line set back and front of dwelling to line up with other dwellings on 
beach, 1 
 
In May 1983, the Micheners sold lot 17 to the Rourkes, who sold it to the 
Sibborns about five years later.  In 1996, Rubatino purchased the property 
from the Sibborns.  The height restriction was repeated or referenced in 
some fashion in each conveyance of lot 17. 
Rubatino's offer to purchase lot 17 stated that it was 'contingent on the 
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fact that there are no restrictions on height and the only limits are those 
of Snohomish County '.2  But while Rubatino's deed contains no language 
explicitly limiting the height of dwellings on the property, it states that 
the conveyance is subject to Exhibit A.  Exhibit A incorporates the 
'Covenants, Conditions Restrictions and other matters' recorded in 1963.3 
The document recorded in 1963 is the real estate contract between the 
McKees and the Micheners containing the building height restriction.  And 
prior to closing, Rubatino received a title report referencing the height 
restriction and attaching a copy of the original McKee conveyance. 
Rubatino's policy of title insurance attached the same documents. 
In December 1998, Rubatino applied for and was issued a building permit 
from Snohomish County to build a second story and a garage.  Construction 
began in January 1999 and was substantially complete by the end of the 
summer.  Snohomish County did its final inspection in November 1999. 
Lot 40 is a second row lot located across the street, directly behind and 
uphill from Rubatino's lot.  In 1999, John Dennison and Shala Brandolini 
lived in Dennison's parents' home on lot 40.  When John Dennison noticed 
the construction on Rubatino's property, he asked Rubatino what she was 
building and she told him it was a garage, but did not mention the second 
story.  John Dennison's father, Rodney Dennison, said he went to the 
Snohomish County building department because he thought there was a height 
restriction on lot 17 but was told by the County that the project was 
permissible. 
In January 2001 Dennison and Brandolini purchased lot 40 from Dennison's 
parents.  The Sherrys also purchased their lot after Rubatino's 
construction.  They purchased lot 42 from their daughter in 2000.  In both 
conveyances subsequent to Rubatino's construction, the sellers assigned 
their rights to sue Rubatino for violation of the covenant. 
On May 10, 2001, Dennison and Brandolini sent a letter to Rubatino 
asserting that her addition was in violation of the height restriction 
contained in her 
chain of title and demanded that she remove it.4 
Dennison and Brandolini filed suit against Rubatino in June 2001.  In 
January 2002, other upland owners, the Redfields, the Sherrys and Gordon 
Miley, joined the lawsuit.  In their amended complaint, the upland owners 
claim that Rubatino's construction blocks a significant portion of the view 
from their properties and that they are beneficiaries of the height 
restriction covenant in Rubatino's chain of title.  They sought a court 
order enforcing the restrictive covenant and requiring Rubatino to remove 
her second story and a permanent injunction to prevent any future violation 
of the height restriction. 
Rubatino filed a motion for summary judgment arguing that as a matter of 
law, the upland owners had no right to enforce the height restriction on 
her property.  The trial court granted the motion and dismissed the 
lawsuit.  The upland owners appeal.5 
DISCUSSION 
 
When reviewing an order on summary judgment, this court engages in the same 
inquiry as the trial court.  Mountain Park Homeowners Ass'n v. Tydings, 125 
Wn.2d 337, 341, 883 P.2d 1383 (1994).  Summary judgment is appropriate when 
the pleadings, depositions, admissions, and affidavits, if any, show that 
no genuine issue of material fact exists and the moving party is entitled 
to judgment as a matter of law. CR 56(c); Parry v. Hewitt, 68 Wn. App. 664, 
667-68, 847 P.2d 483 (1992). The facts and all reasonable inferences are 
considered in the light most favorable to the nonmoving party, and 
questions of law are reviewed de novo.  U.S. Life Credit Life Ins. Co. v. 
Williams, 129 Wn.2d 565, 569, 919 P.2d 594 (1996); Mountain Park Homeowners 
Ass'n, 125 Wn.2d at 341. 
Rubatino acknowledges that her deed contains a covenant6 that limits 
building height and that her addition violates it but argues that summary 
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judgment was properly granted because, as a matter of law, the upland 
owners are not entitled to enforce it. 
The upland owners acknowledge:  there is no height restriction covenant in 
their chain of title, there is no reference in their chain of title to any 
restrictions on other lots in the development, they do not have privity 
with either of the parties to the covenant, and the height restriction 
imposed on lot 17 does not identify them as intended beneficiaries.  The 
upland owners concede that they cannot enforce the height restriction as a 
covenant at law.7  They, therefore, rely on two separate and distinct 
theories to enforce Rubatino's covenant that do not require them to be 
parties to the covenant or require reference to the height restriction in 
their chain of title.  First, they contend there is a common plan or scheme 
of development that gives them an equitable right to enforce the 
restriction as an equitable servitude.8  Second, they contend they are 
entitled to enforce the restriction under a third-party beneficiary theory. 
Common Plan or Scheme Theory 
The Washington Supreme Court has recognized an equitable right for property 
owners who are not original parties to a covenant to enforce it where there 
is a common scheme or plan.  Mt. Baker Park Club v. Colcock, 45 Wn.2d 467, 
471, 275 P.2d 733 (1954).  Based on the existence of a common plan or 
scheme of development, a court may imply the benefit and burden of 
restrictions imposed by a common grantor/developer, and under this 
equitable theory, a property owner in a development may be able to enforce 
a restriction against another property owner not expressly subject to the 
restriction.  Johnson v. Mt. Baker Park Presbyterian Church, 113 Wash. 458, 
464-65, 194 P. 536 (1920). 
The leading case in Washington relying on a common plan or scheme to 
enforce a restrictive covenant is Johnson v. Mt. Baker.  In Johnson, the 
developer created and marketed a development with the clearly expressed 
intention that all lots would be subject to a residence-only restriction. 
Most of the deeds in the development expressly stated that "nothing but a 
single, detached residence ... shall be built on any one lot{.}" Johnson, 
113 Wash. at 460.  Purchasers were told that all the adjoining lots would 
contain similar restrictions.  Nevertheless, Mt. Baker Park Presbyterian 
Church purchased a lot in the subdivision that contained no such 
restriction even though the church had notice of the restrictions when it 
purchased the lot.  Johnson, a lot owner subject to the covenant, sued the 
church to enjoin it from building a church on the lot. 
Relying on equitable principles, the Court allowed enforcement of the 
covenant even though a restriction did not appear in the church's chain of 
title or in a recorded document for the entire development.  The Court held 
that where building restrictions are imposed by a common grantor under a 
general plan of development and are intended for the mutual benefit of all 
property owners, the covenant may be enforced in equity where there is 
reliance on the mutual benefits of the covenants, and the party against 
whom the covenant is enforced has notice of the restrictions. 
Later, in Tindolph v. Schoenfeld Bros., Inc, 157 Wash. 605, 289 P. 530 
(1930), the Court refused to enforce a covenant under the common plan or 
scheme doctrine.  In order for the doctrine to apply, the Court held that a 
'comprehensive plan or scheme must have been adopted by the original vendor 
of the property, and that at least substantially all of the property sold 
must be subject to the covenants sought to be enforced'.  Tindolph, 157 
Wash. at 610.  In Tindolph, the Court determined that a common plan or 
scheme did not exist because an unrecorded restriction was contained in the 
deeds of only half of the development's lots and had been disregarded by a 
significant portion of the lots subject to the restriction.  According to 
the Court, when there is a common plan or scheme it is not necessary that 
every deed contain the covenant or reference to the benefit of the 
restrictions, but the restrictions must be generally included and the 
covenants must 'apply substantially to the entire tract sold'.  Tindolph, 
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157 Wash. at 607.  A common plan or scheme does not exist where the 
original vendor or developer conveys lots in a development subject to 
restrictions, but also conveys a significant number of lots free of any 
restrictions.  Tindolph, 157 Wash. at 608. 
The upland owners contend that the height restriction covenant in the deeds 
for the four waterfront lots, 16-19, reflect a common scheme of development 
designed to protect their views.  Relying on Johnson and Tindolph, they 
argue it is not necessary to have a restriction on all property in the 
development to have a common scheme or plan.  We agree.  However, the 
upland owners have not established the existence of a common plan or scheme 
under Johnson and Tindolph.  Restrictions on only four out of sixty-five 
lots do not apply to 'substantially' the entire development.  See Tindolph, 
157 Wash. at 607.  There is no evidence that the McKees created a common 
plan or scheme of development or imposed any restrictions when they sold 
most of the property to Evergreen Development Corporation in 1953 or when 
they filed the plat in 1957.  There is no reference to restrictions in any 
of the deeds for the 61 lots sold and marketed in 1953.  Nor is there any 
evidence that the original owners purchased any of the 61 lots in reliance 
on representations that all the lots in the subdivision were subject to 
restrictions in accordance with a common plan or scheme of development. 
And when the McKees and the Micheners entered into the height restriction 
covenant, the McKees had conveyed the upland lots ten years earlier and had 
no ownership interest in them. 
The upland owners also rely on Mt. Baker Park Club v. Colcock to support 
their contention that restrictions on a block of property within a 
development can establish a common plan or scheme.  But in Mt. Baker, the 
block of property was a large tract of land that the developer purchased to 
create 847 lots.  In most of the deeds for the 847 lots, there were setback 
requirements, and only a few lots were conveyed with no setback 
requirements.9 
Finally, the upland owners cite Black v. Evergreen Land Developers, Inc., 
75 Wn.2d 241, 450 P.2d 470 (1969), to support their argument that oral 
representations of the developer may establish a common plan or scheme. 
However, in Black, in addition to oral representations to the buyer, the 
developer recorded a restrictive covenant for the entire subdivision. 
The height restriction imposed on only four lots sold in 1962-63, ten years 
after the sale of the majority of the property in the subdivision, cannot 
be characterized as a common plan or scheme of development.  The upland 
owners cannot establish the existence of a common plan or scheme of 
development for the four waterfront lots which allows them to enforce the 
height restriction. 
Third-Party Beneficiary Theory 
The upland owners' primary argument is that they can enforce the height 
restriction as third-party beneficiaries of the covenant.  While the upland 
owners acknowledge that they are not identified as the intended 
beneficiaries of the height restriction covenant contained in Rubatino's 
title, they argue that they are third-party beneficiaries because they 
'necessarily and directly' benefit from the restriction.10 
Some courts and the most recent Restatement (Third) of Property: Servitudes 
sec.2.6 (2000) have adopted a third-party beneficiary theory based on 
contract law to enforce real property covenants where the party seeking 
enforcement is not a party, nor a successor, to the covenant. 
No Washington court has enforced an equitable servitude on a third-party 
beneficiary theory.  The upland owners rely heavily on Lonsdale v. 
Chesterfield, 99 Wn.2d 353, 662 385 (1983) to argue that the Washington 
Supreme Court has adopted a third-party beneficiary theory that allows 
enforcement of a covenant as an equitable servitude.  We disagree.  In 
Lonsdale, a real estate contract required a vendor to construct a water 
system on property in a development.  The Court held that the assignees of 
the vendor's interest in contracts for the sale of other properties were 
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third-party beneficiaries of the contractual obligation.11 
While there appears to be no reason why a Washington court would refuse to 
apply this doctrine in a proper case,12 we do not need to decide whether to 
adopt the third-party beneficiary theory or the recent Restatement because 
the evidence in this case is insufficient to establish that the upland 
owners were the intended beneficiaries of the height restriction on lot 17.13 
In Washington, contracts may be created for the benefit of third-parties 
and a third-party beneficiary contract exists when the contracting parties 
intend to create one.  Postlewait Construction, Inc. v. Great American Ins. 
Companies, 106 Wn.2d 96, 99, 720 P.2d 805 (1986); Burke & Thomas, Inc. v. 
Int'l Org. of Masters, Mates & Pilots, 92 Wn.2d 762, 767, 600 P.2d 1282 
(1979).  'The contracting parties' intent is determined by the terms of the 
contract as a whole, in light of the circumstances under which it is made.' 
Postlewait, 106 Wn.2d at 99-100.  Merely incidental, indirect or 
inconsequential benefits to a third party are insufficient to demonstrate 
an intent to create a third-party beneficiary contract.  Del Guzzi 
Construction Co., Inc. v. Global Northwest Ltd., Inc., 105 Wn.2d 878, 885, 
719 P.2d 120 (1986). 
We reject the upland lot owners' assertion that Washington courts do not 
require proof of intent to benefit third-parties.  Neither Lonsdale nor 
Vikingstad stand for this proposition.  The language the upland owners rely 
on in Vikingstad merely states that the test for determining the intent of 
the contract is objective; subjective motives and desires are irrelevant. 
Vikingstad, 46 Wn.2d at 496-97. 
In virtually all of the out-of-state cases cited by the upland owners that 
rely on a third-party beneficiary theory, the instrument creating a 
restrictive covenant on the property expressly identified the third-party 
beneficiaries.  See Voegler v, Alwyn Improvement Corporation 247 N.Y. 131, 
159 N.E. 866 (1928) (immediate neighbor beneficiary of covenant enforceable 
by "adjoining premises" designated by street address); Nature Conservancy 
v. Congel, 253 A.D.2d 248, 689 N.Y.S.2d 317 (1999) (immediate neighbor 
beneficiary of covenant  enforceable by "all parties owning property 
adjoining the premises hereby conveyed"); Mariner v. Rohanna, 371 Pa. 615, 
617, 92 A.2d 219 (1952) (covenant enforceable by 'adjoining property 
owners'); Zamiarski v. Kozial, 18 A.D.2d 297, 239 N.Y.S.2d 221 (1963) 
(setback restriction pertained to the burdened lot's north boundary line 
and the adjoining lot to the north was the undisputed beneficiary).14 
But where, as here, the height restriction in the deed does not explicitly 
or implicitly identify the beneficiary, the evidence is insufficient to 
establish an express intent to benefit a third-party.  See Runyon v. Paley, 
331 N.C. 293, 416 S.E. 2d 177 (1992); George v. Goshgarian, 139 Cal. App.3d 
856, 189 Cal. Rptr. 94 (1983); Oakes v. Hattabaugh, 631 N.E.2d 949 (Ind. 
Ct. App. 1994).  There is no right to enforcement where a third-party is 
merely an incidental, but not an intended, beneficiary of the restriction. 
See Restatement (Servitudes) sec.2.11 g. at 156; see also, 5 Restatement of 
Property sec.541 (1944).  As a matter of law, the evidence does not 
establish that the upland lot owners' properties were intended rather than 
incidental beneficiaries of the height restriction in Rubatino's deed.15 
The declarations submitted by the upland lot owners do not create an issue 
of fact regarding the intent of the parties to the height restriction 
covenant.16  Although extrinsic evidence may be admissible where the 
evidence gives meaning to the language of a covenant, it is not admissible 
to show the subjective intent of one of the covenanting parties, or to show 
what was intended to be written.  Hollis v. Garwell, 137 Wn.2d 683, 695-96, 
974 P.2d 836 (1999).  The declarations submitted were for the purpose of 
showing the McKees' intent. They are inadmissible and do not defeat summary 
judgment.17 
                         Conclusion 
Because the upland owners have not established the existence of a common 
plan or scheme of development, and they have not established that they are 
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intended beneficiaries of the height restriction covenant created by the 
real estate contract between the McKees and the Micheners, we affirm the 
order of summary judgment and dismissal of the upland owners' lawsuit. 
 
WE CONCUR 
 
1 CP 53. 
2 CP 44. 
3 CP 354. 
4 Rubatino claims that this letter was her first notice of the height 
restriction.  She acknowledges that she received a title policy disclosing 
the height restriction after closing, but did not review it.  There is 
other evidence suggesting that she had knowledge of the restriction.  There 
was evidence that she knew the lots on both sides of her were subject to a 
height restriction, and the prior owner of the Sherry's lot said that 
Rubatino specifically asked her not to mention her construction to any 
other neighbors. 
5 Although Miley was a plaintiff below, he is not a party to this appeal. 
6 A restrictive covenant, such as the one referenced in Rubatino's deed, 
is: 
an agreement or promise of two or more parties that something is done, will 
be done, or will not be done. In modern usage, the term covenant generally 
describes promises relating to real property that are created in 
conveyances or other instruments. 
9 Richard R. Powell, Powell on Real Property sec. 60.01{2}, at 60-5 (1998) 
(footnotes omitted); Shafer v. Board of Trustees of Sandy Hook Yacht Club 
Estates, Inc., 76 Wn. App. 267, 274, 883 P.2d 1387 (1994); 17 William B. 
Stoebuck, Washington Practice: Real Estate--Property Law sec. 3.1, at 121 
(1995). 
7 Covenants at law are also called 'real covenants'. 
8 Equitable servitudes are also covenants, but were developed in courts of 
equity and some of the requirements are relaxed and may be met more easily 
than those of covenants at law.  See Stoebuck, Wash. Prac. sec.3.10  at 143 
(1995). 
9 The upland owners also cite cases from other jurisdictions where some 
courts have found a common plan or scheme of development even when the lots 
subject to a restriction did not constitute a majority of the lots within a 
development.  See Weinstein v. Swartz, 3 N.J. 80, 68 A.2d 865 (1949), 
Womack v. Dean, 266 S.W.2d 540 (1954), Taylor v. Melton, 130 Colo. 280, 274 
P.2d 977 (1954).  But in all of these cases the parties either took title 
to their lots with notice and reliance on a common plan of development or 
the portion of the development not subject to restrictions was physically 
separated from the rest of the development. 
10 App. Br. at 30. 
11 Neither of the cases cited by the upland owners, Lonsdale v. Chesterfield 
and Vikingstad v. Baggot, 46 Wn.2d 494, 282 P.2d 824 (1955), involve 
equitable servitudes. 
12 See e.g. Washington State Bar Ass'n, Real Property Deskbook sec. 14.2(d) 
(3d ed.1997) ('there is no reason to suppose that in a proper case a 
Washington court would not permit the covenanting parties to agree to 
benefit a third person's nearby land if such intent was clear'); Maurice T. 
Brunner, Annotation, Comment Note--Who May Enforce Restrictive Covenant or 
Agreement as to Use of Real Property, 51 A.L.R.3d sec.2{a} p. 565 (1973) 
(the third-party beneficiary theory is accepted in 'many jurisdictions'). 
13 See 1515-1519 Lakeview Blvd. Condo Ass'n. v. Apartment Sales Corp., 146 
Wn.2d 194, 203, 43 P.3d 1233 (2002) (the Supreme Court did not decide 
whether to adopt the 2000 Restatement because the issue was not raised in a 
timely fashion). 
14 The upland lot owners rely on only one case in which a court allowed 
enforcement by a third- party beneficiary without some designation of the 
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beneficiary in the instrument.  Roehrs v. Lee, 178 N.J. Super. 399, 429 
A.2d 388 (1981).  However, in Roehrs, all original covenanting parties were 
alive at the time of trial and the deposition testimony of the common 
grantor was admitted into evidence in which he said that both parties had 
actual notice of the restriction and its purpose to protect the plaintiff's 
view. 
15 When a covenant or deed states an intent to create a servitude burdening 
an identified estate but fails to identify a beneficiary, 'the inference 
normally is justified that the other party to the contract or conveyance, 
personally, in gross, or as an appurtenance to land owned by that party, is 
the intended beneficiary of the servitude'.  Restatement (Servitudes) 
sec.2.11 g. at 156.  Here, because the real estate contract between the 
McKees and the Micheners identifies lot 17 as the burdened estate, but no 
beneficiary, and because the McKees no longer retained any property in the 
development, the inference is that the McKees personally were the intended 
beneficiaries. 
16 The declarations were objected to below as inadmissible. 
17 Folsom v. Burger King, 135 Wn.2d 658, 663, 958 P.2d 301 (1998) (This 
court reviews all trial court rulings made in conjunction with a summary 
judgment motion de novo). 
>> 
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