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Town of Scarborough, Maine

Zoning Board of Appeal September 14, 2016

Agenda

1. Call to Order (7:00 P.M.)

2. Roll Call

3. Approval of Minutes (August 10, 2016)

4. Appeals

a. Appeal No. 2585 – A Variance Appeal by Charles & Eliza Lee, 47 Winslow Homer Road,
Assessor’s Map U19, Parcel 42

b. Appeal No. 2586– A Special Exception Appeal request by Anca Gooje, 62 Hanson Road,
Assessor’s Map R1, Parcel 7C

c. Appeal No. 2587– A Variance Appeal request by David Haskell & Sarah Douglas,
9 Shipwreck Road, Assessor’s Map U1, Parcel 80

d. Appeal No. 2588 – A Practical Difficulty Variance request by Stephen Lynch, 14 Pearl Street,
Assessor’s Map U2, Parcel 84

5. Zoning Board Comments

6. Adjournment

NO NEW APPEALS SHALL BE TAKEN UP AFTER 10:30 P.M.



Page 2 of 10

Zoning Board of Appeal September 14, 2016

MINUTES

Members Present Staff

Mr. Stark Mr. Longstaff, Zoning Administrator
Mr. Blaise Mrs. Patterson, Recording Secretary
Mr. Maroon
Mr. Crockett
Ms. Shupe

1. Call to Order

Mr. Maroon called the meeting to order at 7:02 pm.

2. Roll Call

The recording secretary called the roll; Mr. Richard and Mr. Hebert were absent.

3. Approval of Minutes (August 10, 2016)

Mr. Maroon requested that the Board members who were opposed to the vote on Appeal 2585 be
identified in the minutes. Recording Secretary will make the change.

Mr. Blaise made a motion to approve the August 10, 2016, minutes as presented; Mr. Crockett
seconded the motion.

Vote was unanimous 4-0-1, Ms. Shupe abstained.

4. Appeals

a. Appeal No. 2585 – A Variance Appeal by Charles & Eliza Lee, 47 Winslow Homer Road,
Assessor’s Map U19, Parcel 42

Trevor Watson is representing the Lee’s of 47 Winslow Homer Road. Mr. Watson provided to the
Board at their request, a plan with existing and proposed measurements to property lines and tree
canopy, and also verification from a professional arborist on the proximity of existing and proposed
structures to mature trees and any impact on them if the structure was moved closer. Mr. Watson
stated they are trying to maintain the mature trees and vegetation, making the property less non-
conforming by removing the structure off the abutter’s property, and keeping the existing yard, and
respecting the privacy of the neighbors.

Mr. Maroon stated he was impressed with the additional information Mr. Watson had provided to the
Board regarding the mature trees.

Mr. Stark stated he was still unclear on the layout. Mr. Watson reviewed the layout for him.
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Mr. Maroon opened the public hearing. There was no public comment. Mr. Maroon closed the public
hearing.

Mr. Blaise asked if the applicant had considered different styles of houses or changing the design. Mr.
Watson stated they had and that within the community there is a certain vernacular they try to achieve
as well as a reasonable expectation of privacy and keeping the existing yard.

Mr. Maroon reviewed the criteria and Mr. Watson read into record the answers.
1. The need for a variance is due to the unique circumstances of the property, and not to the
general conditions in the neighborhood;

47 Winslow Homer Road is a non-conforming lot of record with many challenges and
features that are different than the neighbors. It does not meet the minimum lot size, it is
only 13000 square feet and the existing structure is outside the legal building envelope with
a portion in the neighbor’s property.

The Board was in agreement that this criteria had been met.
2. The granting of a variance will not produce an undesirable change in the character of the
neighborhood and will not have an unreasonably detrimental effect on either the use or fair
market value of abutting properties;

It allows the property to exist similar to the time of purchase with a yard and privacy
which is reasonable to expect and benefits the neighborhood by removing existing burdens.

Board members agreed this criteria was met.
3. The practical difficulty is not the result of action taken by the applicant or a prior owner;

No, the house was built over +/- 100 years ago and before road width
requirements were enacted.

Board members agreed this criteria was met.
4. No other feasible alternative is available to the applicant, except a variance;

There is no other feasible alternative.
Four Board members agreed this met the criteria; Mr. Crockett

disagreed.
5. The granting of the variance will result in bringing the applicant’s property
more nearly into conformance with surrounding properties;

The variance will allow the property to become less non-conforming
by relocating the structure entirely onto the home owner’s property and
off the neighbor’s property.

Board members agreed this criteria was met.
6. The granting of a variance will not have an unreasonably adverse effect on the
natural environment; and

Granting the variance will not have an adverse effect on the natural resources, all
construction will conform to modern building practices and codes.

Board members agreed this criteria was met.
7. The property is not located, in whole or in part, within a shoreland area, as defined in 38
M.R.S.A. § 435, or flood hazard zone, as defined in the Town of Scarborough Floodplain
Management Ordinance.

N/A
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Mr. Stark stated his concern that the building plans did not have dimensions. Mr. Longstaff stated
that the building permit would be reviewed and if the plans were substantially different than what the
Board reviewed in regards to the dimensions, than it would be remained back to them.

Mr. Maroon made a motion to approve appeal # 2585; Mr. Blaise second the motion.
Vote was 4-1; Mr. Crockett was opposed.

b. Appeal No. 2586– A Special Exception Appeal request by Anca Gooje, 62 Hanson Road,
Assessor’s Map R1, Parcel 7C

Anca Gooje, 62 Hanson Road is the applicant. Mrs. Gooje explained she would like to make small
batches of natural cosmetics in her home. She informed the Board that there would be no retail sales
on site and that she would be taking her product to stores to be sold.

Mr. Maroon asked if the location was on septic or had a sewer system. Mrs. Gooje informed the
Board it is a sewer system.

Mr. Maroon opened the public hearing. There was no public comment. Mr. Maroon closed the public
hearing.

Mr. Maroon reviewed the criteria for a Special Exception. Mrs. Gooje read her answers into the
record.
a. The proposed use will not create unsanitary or unhealthful conditions by reason of sewage disposal,
emissions to the air or water, or other aspects of its design or operation.

Our home occupation will involve creating small batch natural cosmetics in our kitchen
with natural and farm fresh products and will not involve disposing of waste.
b. The proposed use will not create unsafe vehicular or pedestrian traffic conditions when added to
existing and foreseeable traffic in its vicinity.

No added traffic as the products will be distributed through other stores.
c. The proposed use will not create public safety problems which would be substantially different from
those created by existing uses in the neighborhood or require a substantially greater degree in municipal
fire or police protection than existing uses in the neighborhood.

No, it will not.
d. The proposed use will not result in sedimentation or erosion, or have an adverse effect on water
supplies.

No, it will not.
e. The proposed use will be compatible with existing uses in the neighborhood, with respect to physical
size, visual impact, intensity of use, proximity to other structures and density of development.

There will be no additional structures added to the property.
f. If located in a shoreland zone as depicted on the Town of Scarborough Official Shoreland Zoning Map,
the proposed use will comply with all of the requirements of the Town of Scarborough Shoreland Zoning
Ordinance.

It is not located in the Shoreland Zone.
g. The applicant has sufficient right, title or interest in the site of the proposed use to be able to carry out
the proposed use.

Yes, deed was submitted.
h. The applicant has the technical and financial ability to meet the standards of this Section and to comply
with any conditions imposed by the Board of Appeals pursuant to subsection 5 of this Section.

Yes, investment is minimal.
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i. The proposed use will be compatible with existing uses in the neighborhood, with respect to the
generation of noise and hours of operation.

Yes, it is farm land and we do not anticipate additional noises to be created by our
home occupation.

Mr. Stark asked if there was going to be any retail at the home. Mrs. Gooje answered no, not at
this time.
Mr. Crockett asked if there would be any odor from the making of the products. Mrs. Gooje
stated there would not be.

Mr. Blaise made a motion to approve appeal # 2586 as presented; Mr. Stark seconded the
motion.

Vote was unanimous 5-0.

c. Appeal No. 2587– A Variance Appeal request by David Haskell & Sarah Douglas,
9 Shipwreck Road, Assessor’s Map U1, Parcel 80

Travis Kinney with Gulfshore Design, LLC is representing the applicant. Mr. Kinney informed the
Board that the applicants are looking to renovate the existing cottage that would include a steeper roof,
a dormer, in-fill on one corner of the cottage and a small addition.

Mr. Longstaff explained that the application is very complicated. Mr. Longstaff stated it requires a
variance due to the roof being raised which is a vertical expansion of a non-conforming structure. Mr.
Longstaff stated that the applicants are looking for relief to do the vertical roof expansion and in-fills.
Mr. Longstaff stated that the Board should focus on the dimensional request of the application.

Mr. Maroon asked the Mr. Kinney what precipitated the request for the variance. Mr. Kinney informed
the Board that the home is not insulated, the applicants want to make improvements to it and they are
allowed to expand by 30%, which would allow for more bedrooms.

Mr. Maroon read criteria 1; The land in question cannot yield a reasonable return unless the variance
is granted; Reasonable return does not mean maximum return; applicant must demonstrate practical
loss of virtually all reasonable use of the land if the variance is not granted; reasonable return is not
determined by personal circumstance of the applicant. Then he read the response on the application;
While it is true that a reasonable return can be acquired, a variance is sought because we feel the
potential value increase for the property should be based upon the Zoning of adjacent properties which
we cannot meet because of the unique lot size. The unique circumstances are based upon the actual
building lot and not the personal preferences of the owners or their architect. Mr. Maroon stated that
the applicants answer does not meet criteria 1, there for it will not meet any of the other criteria as well.

Mr. Crockett explained to the representative and the applicants that the Board is looking for reasons
why this variance is needed, such as safety issues, non-compliant code issues, structural issues, etc.
which would precipitate a change and without the variance couldn’t yield a reasonable return.

Karen Haskell, Portland, wife to the applicant David Haskell, informed the Board that the roof is in
need of repair or replacement as it has been leaking for 2 years, the chimney is the original and is
falling down and that minimal has been done on the cottage since 1978 when a storm washed the
garage to the street and the garage was moved back and attached to the cottage to create a second
bedroom. Mrs. Haskell explained that the cottage is not winterized and of 2 x 4 construction.
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Mr. Maroon made a motion to table appeal #2587, for further documentation from the applicants
regarding the variance request. Mr. Crockett seconded the motion.

Vote was unanimous 5-0.

d. Appeal No. 2588 – A Practical Difficulty Variance request by Stephen Lynch, 14 Pearl Street,
Assessor’s Map U2, Parcel 84

Walt Wilson with The Design Company is representing the applicant, Stephen Lynch. Mr. Wilson
explained to the Board that the applicant would like to put an addition on the front of his home. Mr.
Wilson explained that under the new Higgins Beach Character Based Code, the applicant needs a
variance from the front yard setback because under the new code it is an 18 foot minimum and a 21
foot maximum and the applicant’s home would be 47’6” from Pearl Street. Mr. Wilson also stated a
variance request from the rear yard setback to expand the right side of the building and reconstruct the
side wing roof. Mr. Wilson explained to the Board that the original structure has had 2 to 3 additions
to it, with some doorways that are only 5’4”, stairways that are not to code, and no egress windows in
the upstairs, as well as other needed repairs.

Mr. Maroon opened the public hearing.

Mark Fury, 21 Sheffield Street, Portland and owner of 13 Ocean Avenue explained to the Board that
his property abuts 14 Pearl Street on the back side. Mr. Fury explained that there is no rear setback on
14 Pearl Street and that currently a propane tank and cellar doorway are over the property line. Mr.
Fury stated his major reason for opposing the variance request is that an already existing non-
conforming structure is being doubled in size and he does not feel that is fair. Mr. Fury stated he is
entitled to peace and quiet as well as privacy and that the doubling of the cottage will likely double the
activity at the property.

Alison Eckert of 8 Tanager Lane, Cape Elizabeth and owner of 12 Pearl Street spoke in favor of the
request. Mrs. Eckert stated Mr. Lynch showed them the proposed plans, of which she was in favor.
Mr. Maroon stated Board members had also received a letter from Mrs. Eckert showing support for
the application.

Stephen Lynch, the applicant, verified the Board had received letters of support from 3 abutters
including Alison Eckert who would be the most substantially impacted by the proposal. Mr. Lynch
also presented the Board with a survey showing the property line and that there are no encroachments.

Mr. Crockett asked if the proposed design relocates the doorway and propane tank the abutter
mentioned. Mr. Wilson stated there are no stairs, it is a scuttle hole with doors that will be moved to
the new side addition and the propane tank could be placed on the side as well.

Mark Fury, 13 Ocean Avenue, spoke again. Mr. Fury explained his concern that if the variance is
granted the building will be roughly twice the size and that it is an impingement on his privacy and
tight to peace and quiet. Mr. Fury read the definition from Section 5, number 6, letter b, number 2.
Practical difficulty: A case where strict application of the dimensional standards of the ordinance to
the property for which a variance is sought would both preclude a use of the property which is permitted
in the zone in which it is located and also would result in significant economic injury to the applicant.



Stephen Lynch
19 Pearl Street
September 14, 2016
Page 7 of 10

Mr. Fury stated it is has always been a cottage and will still be a cottage so there is no preclusion of
use and Mr. Fury presented exhibit 1 to the Board, Mr. Lynch’s tax card to show the properties
valuation and stated that the application is not the true definition of a Practical Difficulty. Mr. Fury
stated the application stated the practical difficulty is not the result of action taken by the applicant or
a prior owner. Mr. Fury proceeded to show exhibits 2, 3, 7 and 8 a series of deeds to show the Board
that the 35’ frontage on Pearl Street, was a result created by a predecessor of interest in the Lynch
family. Mr. Fury stated this request does not meet the criteria for a Practical Difficulty variance request.

There was discussion by the Board and Mr. Longstaff on whether the property would be more
conforming if the structure was built up to the 18’ minimum Higgins Beach frontage and also about
the maximum building length.

Mr. Fury presented the Board with exhibit 10, showing the odd configuration of Lots 84 and 85. Mr.

Fury quoted State Law 30-A§ 4353 4-B. Set-back variance for single-family dwellings; A
municipality may adopt an ordinance that permits the board to grant a set-back variance for a
single-family dwelling. An ordinance adopted under this subsection may permit a variance from a
set-back requirement only when strict application of the zoning ordinance to the petitioner and the
petitioner's property would cause undue hardship. The term "undue hardship" as used in this
subsection means:

A. The need for a variance is due to the unique circumstances of the property and not to the
general conditions in the neighborhood; [1991, c. 659, §3 (NEW).]

B. The granting of a variance will not alter the essential character of the locality; [1991, c.
659, §3 (NEW).]

C. The hardship is not the result of action taken by the applicant or a prior owner; [1991, c.
659, §3 (NEW).]

D. The granting of the variance will not substantially reduce or impair the use of abutting
property; and [1991, c. 659, §3 (NEW).]

E. That the granting of a variance is based upon demonstrated need, not convenience, and no
other feasible alternative is available. [1991, c. 659, §3 (NEW).]

An ordinance adopted under this subsection is strictly limited to permitting a variance from a
set-back requirement for a single-family dwelling that is the primary year-round residence of the
petitioner. A variance under this subsection may not exceed 20% of a set-back requirement and
may not be granted if the variance would cause the area of the dwelling to exceed the maximum
permissible lot coverage. An ordinance may allow for a variance under this subsection to exceed
20% of a set-back requirement, except for minimum setbacks from a wetland or water body
required within shoreland zones by rules adopted pursuant to Title 38, chapter 3, subchapter I,
article 2-B, if the petitioner has obtained the written consent of an affected abutting landowner.
Mr. Fury stated that granting the variance will only perpetuate the situation.

Mr. Stark asked when the property frontage was adjusted. Mr. Fury stated roughly 1998.

Mr. Maroon read for the record letters of support for the applicant from Susan and Larry
Langmore, 16 Pearl Street and Deborah Patch Hutchings, 13 Pearl Street. Mr. Maroon also asked
Ms. Eckert if she wanted her letter for the record where as she had spoken earlier. Ms. Eckert was
ok with it not being read into the record.
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Mr. Crockett asked Mr. Fury how long he has owned his property. Mr. Fury stated his father
bought the property in 1966, it then became his brothers and his in the mid 1990’s and he
purchased it from his brothers in the late 1990’s.

Mr. Maroon closed the public comment.

Mr. Maroon reviewed the criteria for a Practical Difficulty and Mr. Wilson read the answers for
the record.
1. The need for a variance is due to the unique circumstances of the property, and not to the
general conditions in the neighborhood;

The irregular shape of the property, the large front yard setback to the building and
the unusual framing conditions of the building create a unique circumstance and therefore
a need for the variance. It would be unreasonable to try and pick up and move the 150 year
old structure that probably would not survive the move, however it could withstand
remodeling and being brought up to code.
2. The granting of a variance will not produce an undesirable change in the character of the
neighborhood and will not have an unreasonably detrimental effect on either the use or fair
market value of abutting properties;

The granting of a variance will not produce an undesirable change in the character of
the neighborhood. The proposed building will not have a detrimental effect on the use or
fair market value of abutting properties. The proposed alterations and additions will also
be subject to an administrative review to determine compliance with the Higgins Beach
Character Code before issuance of a construction permit.
3. The practical difficulty is not the result of action taken by the applicant or a prior owner;

The practical difficulty is a result of Zoning Ordinance restrictions that were
passed after the building was constructed and prior to any lot lines.
4. No other feasible alternative is available to the applicant, except a variance;

There is not any other feasible alternatives to the applicant except
for a variance. The roof, electrical and plumbing as well the structure itself
is 2x4 construction and no insulation.
5. The granting of the variance will result in bringing the applicant’s property
more nearly into conformance with surrounding properties;

The granting of the variance request will allow the owner the ability to install code
compliant stairways, code compliant windows, create improvements to the interior space of
the house such as bathrooms, laundry area and traffic flow through the existing areas as
well as proposed addition. The proposal will result in bringing the applicant’s property
more nearly into conformance with surrounding properties by making more code
complaint.
6. The granting of a variance will not have an unreasonably adverse effect on the natural
environment; and

The granting of the variance will not have unreasonably adverse effect on the natural
environment.
7. The property is not located, in whole or in part, within a shoreland area, as defined in 38
M.R.S.A. § 435, or flood hazard zone, as defined in the Town of Scarborough Floodplain
Management Ordinance.

No, it is not.
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Mr. Blaise asked why the applicant doesn’t the applicant tear down the entire structure. Mr.
Wilson stated due to the historical significance of the “caravan” shaped living room the applicant
wishes to keep it intact and maintain it.

Mr. Maroon informed Mr. Fury that exhibits 4, 5, 6 and 9 were missing and did he wish to enter
them for the record. Mr. Fury provided the Board with those exhibits as follows; exhibit 4 a
quitclaim deed, exhibit 5 a quitclaim deed, exhibit 6 a screenshot of State of Connecticut Court of
Probate and exhibit 9 a personal representative’s deed. Mr. Fury stated it explains why Lots 66
and 67 have the crazy front lines.

Mr. Maroon asked Mr. Longstaff to explain the statute Mr. Fury quoted regarding set-backs. Mr.
Longstaff explained that the statute provides towns with a legal basis on which to enact a setback
variance such as Scarborough’s Limited Reduction in Yard Size and does not apply to the
Practical Difficulty variance, which is rooted in a different statute.

Mr. Maroon reviewed the criteria with the Board.
3. The practical difficulty is not the result of action taken by the applicant or a prior owner;

Mr. Stark stated that no it was not a result of an action taken by the applicant
or prior owner and that the property has existed in the current location since the mid
1800’s and the change to the lot frontage would have no effect as the building would
still be at the back of the property. Mr. Maroon stated that he respected and
appreciated the work Mr. Fury had presented to the Board, but does not feel it effects
this particular request. Mr. Maroon stated the lot is non-conforming and is made more
non-conforming by new regulations.

Board vote was unanimous that this criteria had been met.
5. The granting of the variance will result in bringing the applicant’s property
more nearly into conformance with surrounding properties;

Mr. Stark stated that the property will be brought up to code and
that the new addition falls into the building envelope. Mr. Crockett stated
that Mr. Wilson noted there is knob and tube wiring at the property and
that it is not allowed anymore and that updates including electrical will
bring the property more code compliant.

Board vote was unanimous that this criteria had been met.
1. The need for a variance is due to the unique circumstances of the property, and not to the
general conditions in the neighborhood;

Mr. Stark stated that the structure being located at the back of property makes this a
unique circumstance and property lines could have been updated at any time and may have
been different when the structure was placed. Ms. Shupe appreciated the unique
circumstances of the property and the applicants desire to preserve it.

Board vote was unanimous that this criteria had been met.
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2. The granting of a variance will not produce an undesirable change in the character of the
neighborhood and will not have an unreasonably detrimental effect on either the use or fair
market value of abutting properties;

Mr. Stark stated that there will be no detrimental effect because the structures on the
neighboring properties are not immediately adjacent to the Lynch structure. Also, the
design meets the new character code and property values will only increase due to the
improvements.

Board vote was unanimous that this criteria had been met.
4. No other feasible alternative is available to the applicant, except a variance;

Mr. Crockett stated that the appellant presented reasonable proof
that the structure cannot survive a move due to its shape and being pieced
together, so he does not see any other feasible alternative.

Board vote was unanimous that this criteria had been met.
6. The granting of a variance will not have an unreasonably adverse effect on the natural
environment; and

Mr. Stark stated there would be some disturbance of the soil for the new addition,
but not a whole lot of change.

Board vote was unanimous that this criteria had been met.
7. The property is not located, in whole or in part, within a shoreland area, as defined in 38
M.R.S.A. § 435, or flood hazard zone, as defined in the Town of Scarborough Floodplain
Management Ordinance.

This item was not applicable as the application is not in the shoreland area.
Board vote was unanimous that this criteria had been met.

Mr. Maroon made a motion to approve as requested appeal #2588 a Practical Difficulty Variance
request by Stephen Lynch, 14 Pearl Street. Mr. Maroon stated that after viewing the deeds, the
properties were separate owners and the there is no link that this was created by one of the
owners, so it does not effect this application. Mr. Maroon stated noise and other activities are
de minimis and that the neighbors with the most impact showed their support for the application.
Mr. Maroon stated that the State statue Mr. Fury quoted does not apply to this type of request.
Mr. Blaise seconded the vote.

Vote was unanimous 5-0.

5. Zoning Board Comments

Mr. Longstaff reminded the Board of the workshop prior to the October 12th meeting, starting at
5:30. The meeting will be held with the Town’s Attorney to answer any questions Board members
may have.

6. Adjournment

The meeting was adjourned at 11:01 P.M.


