
Town of Scarborough, Maine

Zoning Board of Appeal August 18, 2015

Agenda

1. Call to Order (7:00 P.M.)

2. Roll Call

3. Approval of Minutes (July 8, 2015)

4. Appeals

a. Appeal No. 2553 – A Limited Reduction in Yard Size requestby M. Jane Davis, 66 Mitchell Hill Road,
Assessor’s Map R10 Parcel 7

b. Appeal No. 2554 – A Variance request by Michael Zilkha, 35Winslow Homer Road,
Assessor’s Map U19 Parcel 16

c. Appeal No. 2555 – A Hardship Variance request by Rod & Michelle Dayton, 19 Vesper
Street, Assessor’s Map U1 Parcel 24

5. Zoning Board Comments

6. Adjournment

NO NEW APPEALS SHALL BE TAKEN UP AFTER 10:30 P.M.



Zoning Board of Appeal August 18, 2015

MINUTES

Members Present Staff

Mr. Crockett Mr. Longstaff, Zoning Administrator
Mr. Richard Mrs. Patterson, Recording Secretary
Mr. Loisel
Mr. Hebert

1. Call to Order

Mr. Loisel called the meeting to order at 7:20 P.M. Mr. Loisel informed the Board that with only 4
members present, all members are voting members. He also stated for the record that if a vote
ended in a tie on any applications, the application is automatically denied and the applicant would
not be able to reapply for one year.

2. Roll Call

The Recording Secretary called the roll; Mr. Maroon and Mr. Stark were absent.

3. Approval of Minutes (July 8, 2015)

Mr. Crockett made a motion to approve the July 8, 2015 minutes; Mr. Richard seconded the
motion. Vote was unanimous.

4. Appeals

a. Appeal No. 2553 – A Limited Reduction in Yard Size requestby M. Jane Davis, 66 Mitchell Hill Road,
Assessor’s Map R10 Parcel 7

The applicant, Jane Davis of 66 Mitchell Hill Road explained that her property is situated on a
corner lot and has two road frontages. Ms. Davis is requesting a limited reduction of yard size
from Twilight Drive of 8 feet so an addition can be constructed on the back side of the home. The
addition will be a 14 ft. by 16 ft. bedroom. The existing bedroom in the front of the home will be
opened up to increase living area, so the house will still remain a two bedroom0.

Brian Longstaff explained that this is a unique property in that even though the addition is to the
rear of the home, the rear of the home has road frontage setbacks verses rear setbacks to contend
with.

Mr. Loisel opened the public comment. Mr. Crockett asked if there were any letters received.
There were no letters or persons present for public comment. Mr. Loisel closed the public
comment.



Mr. Loisel asked Ms. Davis to read into the record her answers for the following criteria;

(1) The existing buildings or structures on the lot for which the limited reduction of yard size is
requested were erected prior to July 3, 1991, or the lot is a vacant nonconforming lot of record;

Ms. Davis stated as evident by tax record from 1987 and that the structure was built in 1928.

Mr. Loisel stated a finding of fact is the structure was built in 1928.

(2) The requested reduction is reasonably necessary to permit the owner or occupant of the
property to use and enjoy the property in essentially the same manner as other similar properties
are utilized in the zoning district;

To the question Ms. Davis responded yes, that the addition was to create an alternate location
for the second bedroom on the back of house away from road noise.

(3) Due to the physical features of the lot and/or the location of existing structures on the lot, it
would not be practical to construct the proposed expansion, enlargement or new structure in
conformance with the currently applicable yard size requirements;

To the question Ms. Davis responded, yes as it would increase project cost by not being able to
salvage and move the existing deck and maximize building efficiencies and flow.

(4) The impacts and effects of the enlargement, expansion or new building or structure on
existing uses in the neighborhood will not be substantially different from or greater than the
impacts and effects of a building or structure which conforms to the yard size requirement; and

To the question Ms. Davis stated that because the addition was on the rear of the building
adjacent to Twilight Drive – a lesser travelled private road, the impact would not be substantially
greater than a conforming location. .

(5) The applicant has not commenced construction of the enlargement, expansion, building or
structure for which the limited reduction in yard size is requested, so that the Board of Appeals
is not considering an after-the-fact application.

To the question Ms. Davis answered correct, construction has not yet started.

Mr. Crockett made a motion to approve appeal # 2553 as presented; Mr. Richards seconded the
motion.

Vote was unanimous 4-0.



b. Appeal No. 2554 – A Variance request by Michael Zilkha, 35Winslow Homer Road,
Assessor’s Map U19 Parcel 16

Trevor Watson with Eider Investments is representing the applicant, Michael Zilkha. Mr. Watson
explained that 35 Winslow Homer Road predates current zoning and the current  road setback
requirements. Mr. Watson explained to the Board that the applicant would like to demolish all
existing structures and construct a new structure. Mr. Watson explained that the current structure
is 13% outside the property and 51% exists in the front yard setback. The new structure would
still be within the front yard setbacks but 45’ from the roads edge where as it is currently 17’
from the roads edge.

Mr. Loisel asked what the relationship between 31, 33 and 35 Winslow Homer Road and the
applicant was. Mr. Watson explained that the applicant owns all three properties, but that 33
Winslow Homer Road is under a separate entity owned by Mr. Zilkha. Mr. Watson explained that
31 is the applicant’s vacation home, 33 is his guest home and that 35 would house a storage area
for equipment used on the properties and a single level home.

Mr. Loisel opened the public comment. The Board received three letters from abutters in support
of the application. Mr. Loisel read into record the 3 letters from George Gillespie, III of 32
Winslow Homer Road, Nathalie Kaye of 28 Jocelyn Road and Albert Barclay, Jr. of 36 Winslow
Homer Road.

The Board addressed the 4 criteria for the hardship variance.

a. That the land in question cannot yield a reasonable return unless a variance is granted;

Mr. Watson explained that the structure could pose life safety issues if not addressed. The
structure as is cannot be properly shored up in its entirety and is not logical to make a portion
structurally sound while the rest is allowed to move with the seasons.

Mr. Loisel stated this is a hard question to answer and that the applicant has options. Do nothing
or build within the building envelope.

Mr. Watson stated that the only conforming location would place the dwelling in a valley that is
both challenging from a construction perspective, and also provides no view of the ocean for
Zilkha, and which actually blocks the view of other neighboring properties. He maintained that it
isn’t reasonable to build on an ocean front lot and not have the ocean view.

Mr. Crockett stated that the applicant purchased the property as a buffer so the applicant should
have been aware of the condition of the structure at the time the applicant purchased it. Mr.
Crockett also stated that the applicant could build in the building envelope on the lot.

To the question of what is reasonable return, Mr. Longstaff offered that the applicant could
combine two of the properties and not have to meet the side setbacks and still have reasonable
return.

b. That the need for a variance is due to the unique circumstances of the property and not to
the general conditions in the neighborhood;

Mr. Watson explained that the lot is non-conforming with challenges differentiating from its
neighbors and predates zoning and road width requirements.



The Board was in agreement that the lot is unique.

c. That the granting of a variance will not alter the essential character of the locality; and

Mr. Watson stated that the removal of the existing buildings and replacing it with one structure
would be in conformity with the area and reduce the structure from being close in proximity to
the road

Mr. Crockett stated it was a finding of fact that it would enhance the neighborhood.

d. That the hardship is not the result of action taken by the applicant or prior owner.

Mr. Watson explained that no work prior to this has reduced the ability to make the property less
conforming.

The Board felt the applicant had other options such as building in the building envelope on the
property, even though it wasn’t the most desirable option.

Mr. Loisel asked the appellant if he wished to table theappeal until a further date in order to
address the Board’s concerns before the Board votes on the appeal, to which Mr. Watson said
yes. Mr. Crockett made a motion to table item 2554 until a future date. Mr. Hebert seconded the
motion.

Vote was unanimous 4-0.

c. Appeal No. 2555 – A Hardship Variance request by Rod & Michelle Dayton, 19 Vesper
Street, Assessor’s Map U1 Parcel 24

Jim Fisher with Northeast Civil Solutions is representing the Dayton’s. Mr. Fisher reminded the
Board that this property was before them earlier this year with a request to functionally divide
the property into two parcels with a cottage on each. Mr. Fisher explained that the applicants
purchased the property and would like to raze both structures and rebuild one structure on the
property and make it more conforming as the Board had suggested might be more acceptable
than dividing the already non-conforming lot into two more non-conforming lots.Due to the short
building season the applicant has chosen not to wait until the new Higgins Beach zoning
ordinance changes are finalized and take effect.

Mr. Crockett stated that he has a business relationship with Mr. Fisher and asked the Board if
they felt that was a conflict of interest. Since the relationship did not meet the legal definition of
conflict of interest, the other Board members feltit would not interfere with his Board duties and
was not a reason to step down on this appeal.

Mr. Fisher explained that the new structure would cover 34% of the property where as the two
existing structures cover 36%. The house will be constructed on piles to the required elevation
above grade in the Erosion Hazard Area as required by Maine DEP.

Mr. Loisel opened the public comment.



Phillip McGouldrick co-owner, 21 Vesper Street explained that his family has lived at 21 Vesper
Street since 1947. Mr. McGouldrick was concerned with the fact that the two existing structures
are in character with the neighborhood, but the new proposed structure has 3 floors above grade
and over 30 feet high. He felt this was quite a large structure on a 50 by 100 lot.

Maryann McGouldrick, 21 Vesper Street agrees that this structure will alter the character of the
neighborhood and obstruct ocean views.

Llewellyn McGouldrick co-owner 21, Vesper Street stated that the structure is too large for the
lot and not in character with surrounding structures.

Mr. Loisel closed the public comment.

Walt Wilson with The Design Company addressed the concerns regarding the structure and
character of the neighborhood. Mr. Wilson explained that he has designed many homes in the
Higgins Beach area and that he has done similar homes in that area. Mr. Wilson explained that
the design of the home is to help the applicant maximize the most space. Mr. Wilson explained
that the home has an accessory unit for a special needs child that will reside there as well.

The Board felt the applicant should wait until after the new Higgins Beach zoning improvements
take affect to consider the building design, but the Board reviewed the four criteria for the
variance.

a. That the land in question cannot yield a reasonable return unless a variance is granted;

Mr. Fisher explained that the previous owners took advice from the ZBA earlier this year and sold
the lot to the applicant as a property that would support a single structure. There are currently two
non-conforming structures on the property.

b. That the need for a variance is due to the unique circumstances of the property and not to
the general conditions in the neighborhood;

Mr. Fisher stated the lot predates zoning. The Board recognized that the property is not
unique because the majority of parcels at Higgins Beach are the same size.

c. That the granting of a variance will not alter the essential character of the locality; and

Mr. Fisher stated the newer structure will enhance the neighborhood character and bring it into
greater conformity. The Board disagreed citing that there were few if any structures on Vesper
Street that shared similar massing, the majority being 1 ½ to 2 story homes with lower overall
building heights than the proposed dwelling.

d. That the hardship is not the result of action taken by the applicant or prior owner.

Mr. Fisher stated that zoning came into effect after the lot was created and built on, thereby
restricting new construction on such a small lot.

The Board felt they needed more information from Mr. Fisher on specifically calculations
regarding proposed no-vegetated area compared to existing. The Board also felt that the
proposed design was not in keeping with the character of the neighborhood and asked if the
appellants would like to table the appeal in order to further address these issues, to which Mr.
Fisher replied yes.



Mr. Crockett made a motion to table item 2555; Mr. Hebert seconded the motion.
Vote was unanimous 4-0.

5. Zoning Board Comments

Mr. Longstaff reminded the Board that on Tuesday, September 1st at 7PM at the Higgins Beach
Association Clubhouse, 49 Greenwood Avenue there will be a meeting on the draft for the
character based zoning code for the Higgins Beach area. Mr. Longstaff also stated that the draft
should be on the Town website sometime next week.

Mr. Longstaff also informed the Board and public that there is a vacancy on the Board and if
anyone was interested in sitting on the Board they could apply online.

6. Adjournment

Mr. Crockett made a motion to adjourn the meeting; Mr. Richard seconded the motion. Vote was
unanimous 4-0. The meeting was adjourned at 9:55 PM.


