
This article was downloaded by: [. Fred Trapp]
On: 29 September 2011, At: 17:26
Publisher: Routledge
Informa Ltd Registered in England and Wales Registered Number: 1072954 Registered office: Mortimer House,
37-41 Mortimer Street, London W1T 3JH, UK

Change: The Magazine of Higher Learning
Publication details, including instructions for authors and subscription information:
http://www.tandfonline.com/loi/vchn20

The Impact of Gainful Employment Regulations
Donald E. Heller a
a The Pennsylvania State University

Available online: 22 Sep 2011

To cite this article: Donald E. Heller (2011): The Impact of Gainful Employment Regulations, Change: The Magazine of
Higher Learning, 43:5, 58-64

To link to this article:  http://dx.doi.org/10.1080/00091383.2011.607074

PLEASE SCROLL DOWN FOR ARTICLE

Full terms and conditions of use: http://www.tandfonline.com/page/terms-and-conditions

This article may be used for research, teaching, and private study purposes. Any substantial or systematic
reproduction, redistribution, reselling, loan, sub-licensing, systematic supply, or distribution in any form to
anyone is expressly forbidden.

The publisher does not give any warranty express or implied or make any representation that the contents
will be complete or accurate or up to date. The accuracy of any instructions, formulae, and drug doses should
be independently verified with primary sources. The publisher shall not be liable for any loss, actions, claims,
proceedings, demand, or costs or damages whatsoever or howsoever caused arising directly or indirectly in
connection with or arising out of the use of this material.

http://www.tandfonline.com/loi/vchn20
http://dx.doi.org/10.1080/00091383.2011.607074
http://www.tandfonline.com/page/terms-and-conditions


58 

BY DONALD E. HELLER

The growth over the last decade of the for-profit 
sector of higher education (also known as the 
proprietary sector) has been well documented. In 
1999, for-profit colleges and universities enrolled 
approximately 629,000 students, or a little over 4 

percent of the nation’s 15.2 million students (National Center 
for Education Statistics, 2002). By 2009, this sector had in-
creased to 2.2 million students, or almost 11 percent of the 
nation’s 21 million college students (Knapp, Kelly-Reid, & 
Ginder, 2011). This gain in market share came at the expense 
of both public and private not-for-profit colleges.

With this growth has come increased scrutiny of the sec-
tor, driven in large part by the perception that at least some 
students attending for-profit colleges are not receiving an 
adequate education for the money they spend. The scrutiny 
has come from both the media, which has covered alleged 
abuses perpetrated by some of the for-profit institutions, and 
from government.

In response, the US Department of Education has issued 
a series of regulations aimed, at least in part, at reining in 
some of the alleged abuses. One set of regulations in par-
ticular, called the “gainful employment” rules, has received 
more attention than all the others combined. In this article, 
I provide a background on the for-profit sector, an explana-

tion of the proposed gainful employment regulations, and an 
analysis of their likely impact on US higher education more 
generally.

SCRUTINY OF THE FOR-PROFIT SECTOR

Two warning signs helped stimulate the scrutiny of for-
profit colleges. The first was the high rate of defaults on 
student loans by those who attend for-profit colleges and uni-
versities. Data from the US Department of Education show 
that the most recent two-year student loan default rates—the 
standard used for compliance with participation in the fed-
eral government’s Title IV student-aid programs—are higher 
for for-profit institutions and are growing at a faster rate than 
they are for the not-for-profit sector (Figure 1). 

Donald E. Heller (dheller@psu.edu) is a professor of educa-
tion, senior scientist, and director of the Center for the Study 
of Higher Education at The Pennsylvania State University. 
His research on postsecondary policy and finance focuses 
on access and opportunity for underrepresented students. 
In January 2012 he will become the dean of the College of 
Education at Michigan State University.
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Pull Quote

FIGURE 1: TWO-YEAR STUDENT-LOAN COHORT DEFAULT RATES, BY SECTOR

FIGURE 2: PROPORTION OF FOR-PROFIT INSTITUTIONS’ REVENUE RECEIVED FROM TITLE 
IV FUNDS

Source: US Department of Education (2011a)

Source: US Department of Education (2011b)
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The proportion of federal student loan borrowers in for-
profit institutions who entered repayment between October 
1, 2008, and September 30, 2009, and who defaulted on or 
before September 30, 2010, was 15.2 percent, as compared 
to 7.3 percent in public institutions and 4.7 percent in private 
not-for-profit institutions. The recession apparently took 
more of a toll on graduates of for-profit institutions; the in-
crease in the default rate in this sector between FY 2007 and 
FY 2009 was at least three times greater than in the other 
two sectors.

The second red flag was the large proportion of the rev-
enue the for-profit institutions receive from federal Title IV 
funds, largely in the form of Pell grants and federal student 
loans. Title IV regulations require that any institution partici-
pating in the program receive no more than 90 percent of its 
total revenue through the program; in other words, colleges 
and universities must demonstrate that they can obtain at 
least 10 percent of their revenues from sources other than 
federal student aid funds (this is called the “90/10 rule”). 

Figure 2 shows the proportion of their overall revenues 
for-profit institutions receive from federal student loans and 
grants. In FY 2008, no institution exceeded the 90 percent 
cap mandated by law, and 24 percent exceeded 80 percent of 
revenues. In FY 2009, eight exceeded the cap, and 30 per-
cent—over 500 institutions—exceeded 80 percent. The eight 
institutions have not yet lost their eligibility for participating 
in Title IV, since they must exceed the 90 percent cap for two 
consecutive years before they are penalized. But they are in 
jeopardy.

The institutions whose proportion of revenues from finan-
cial aid exceeds 80 percent are not all mom-and-pop schools, 
the cosmetology and truck-driving schools that many 
people think of when they think of for-profit institutions. 
The group includes campuses owned by some of the largest 
publicly held corporations in the for-profit sector, including 
Kaplan (owned by the Washington Post Group), Corinthian 
Colleges, and the entire University of Phoenix, the largest 
for-profit provider in the nation. In FY 2009, these institu-
tions received a total of $11.7 billion in federal grant and 
loan revenues. 

The enrollment growth of the for-profit sector has been 
paralleled by a growth in Title IV revenues flowing to these 
institutions. In FY 1999, 13 percent of Pell grants and 10 
percent of subsidized loans were awarded to students at-
tending for-profit schools (College Board, 2001). By FY 
2009, these proportions had increased to 24 percent and 25 
percent, respectively (College Board, 2010). The dispropor-
tionate share of federal financial aid flowing to the sector—
remember, in 2009 it enrolled less than 11 percent of all 
students, even though it received a quarter of all aid funds— 
has only heightened the attention paid to it.

The leaders of for-profit institutions have responded to 
these numbers by claiming that their loan default rates are 
higher than the other sectors’ because they serve a popula-

tion of students who are more disadvantaged. In responding 
to the Department of Education’s release of the FY 2009 
cohort default rates shown in Figure 1, the Association of 
Private Sector Colleges and Universities (APSCU—formerly 
the Career College Association), the lobbying arm of the for-
profit sector, issued the following press release:

We remind people that multiple pieces of independent 
research have demonstrated that default rates are tied 
to the socio-economic status of a student population, 
not to a school’s tax status.  If the Department of 
Education in its analysis of default rates broke 
them out by the percentage of Pell eligible students 
attending an institution, rather than using such 
broad categories that put the most elite schools in 
the not for profit world in with schools with a much 
different student demographic, this point would be 
obvious. (Association of Private Sector Colleges and 
Universities, 2011)

However, the Education Trust, a non-partisan think tank 
in Washington, DC, came to a different conclusion. Its study, 
which examined the quality of the postsecondary opportuni-
ties provided by for-profit colleges, cited data that had been 
prepared for the APSCU itself in concluding that “even when 
controlling for student demographics and completion rates, 
default rates are still much higher at for-profit institutions 
than at other colleges” (Lynch, Engle, & Cruz, 2010, p. 7).

Congress has also been examining the performance of 
the for-profit sector, again driven in large part by the dispro-
portionate share of Title IV funds flowing into it, as well as 
the high student loan default rates. In September 2010, the 
Senate Health, Education, Labor, and Pensions Committee 
held a hearing on the sector, at which the chairman, 
Democrat Tom Harkin of Iowa, presented the findings of a 
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committee report that concluded that for-profit schools are 
offering too many students “debt without a diploma” (Health, 
Education, Labor, and Pensions Committee, 2010, p. 1).

Criticism of the sector has been largely partisan, however, 
with Democrats in both the House and Senate leading the 
charge. Republicans have been more supportive of for-profit 
institutions, citing the opportunity they provide to low-income 
students and claiming that the abuses ascribed to for-profit in-
stitutions exist in the other sectors of higher education as well. 

GAINFUL EMPLOYMENT REGULATIONS

In response to the concerns raised about the for-profit sec-
tor, the US Department of Education last year proposed a re-
vised set of rules to ensure that students are receiving value 
for their money and that the federal government is receiving 
a return on its investment of federal student aid dollars—not 
to mention that those who have incurred debt are in a finan-
cial position to pay it back. Called the “gainful employment” 
rules, the regulations are focused on those postsecondary 
programs that are vocationally oriented and are designed to 
lead students directly into gainful employment in a specific 
occupation.

While the Department has had student-aid eligibility rules 
for these programs for years, the new regulations would 
tighten the requirements for programs of this type to partici-
pate in the federal aid programs. The rules would apply to all 
institutions that offer gainful employment programs, but the 
majority of these programs exist in for-profit colleges and 
universities, so the burden of the new regulations would be 
felt most strongly in that sector.

The new regulations, as originally proposed by the 
Department, would use a two-part test to determine eligibil-
ity for federal Title IV aid (US Department of Education, 
2010). The first measure would be the proportion of former 
students in the program (including both those who com-
pleted it and those who entered but dropped out before com-
pletion) who were actively repaying their loans. The second 
measure is the ratio of the student-loan payments incurred by 
the “typical” student completing the program to the student’s 
average earnings or discretionary income.

The measures and cutoffs proposed in the original regula-
tions are shown in Table 1. Programs would fall into three 
categories of eligibility for participation in the Title IV pro-
grams. Those deemed “eligible” would be able to fully par-
ticipate in both federal grant and loan programs. At the other 
extreme, those deemed “ineligible” would lose their right 
to disburse federal financial aid to their students. And those 
programs in the middle, deemed “restricted,” would have 
three penalties placed upon them. 

First, the programs would be restricted in how many Title 
IV recipients they could enroll, to a level determined by the 
average of the three prior years. In other words, these pro-
grams would have their growth capped, at least among stu-
dents receiving federal aid. Second, they must warn prospec-
tive students about the high levels of debt incurred by former 
students in their programs. And third, these institutions

would have to provide annually documentation from 
employers not affiliated with the institution affirming 
that the curriculum of the program aligns with rec-
ognized occupations at those employers’ businesses 
and that there are projected job vacancies or expected 

Criticism of the sector has been 

largely partisan,…with Democrats 

in both the House and Senate 

leading the charge. Republicans 

have been more supportive of 

for-profit institutions.

TABLE 1: PROPOSED GAINFUL EMPLOYMENT REGULATIONS AND ELIGIBILITY FOR TITLE 4 FUNDS

Note: The percentages of programs estimated to fall into each category is shown in parentheses.
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demand for those occupations at those businesses. (US 
Department of Education, 2010, p. 43619). 

These programs would, in effect, be required to get out-
side validation that they do in fact lead to “gainful employ-
ment” for their graduates.

The Department’s initial calculations estimated that 5 
percent of institutions would fall into the ineligible category 
and thus be removed from Title IV programs, while another 
7 percent would fall into the restricted category and were 
likely to see caps on their enrollments.

Not surprisingly, the proposed regulations received a 
flurry of criticism from the for-profit sector. Harris Miller, 
president of the sector’s lobbying organization (which was at 
that time called the Career College Association), called the 
regulations “unwise, unnecessary, unproven,” and “likely to 
harm students, employers, institutions, and taxpayers” (Field, 
2010).

The Career College Association and its member institu-
tions then began an intense letter-writing campaign, sup-
ported by a website titled “My education. My job. My 
choice. Stop Washington, DC from making it harder to get 
the education and skills we need to succeed” (http://www.
myeducationchoice.org/). The Department of Education 
received over 90,000 comments on the regulations, an un-
precedented number and well beyond the expectations of 
anyone involved in the federal rule-making process. Many of 
these comments were apparently driven by the letter-writing 
campaign, since they carefully followed a script prepared 
by a political strategist hired by Education Management 
Corporation, one of the nation’s largest for-profit companies 
(Epstein, 2010; Korte, 2011).

As with other regulation of the for-profit sector, 
Congress split largely – though not entirely – among par-
tisan lines over the proposed rules. In February the House 
of Representatives voted to prohibit the Department of 

Education from enforcing any gainful employment rules it 
promulgated, and while the amendment garnered widespread 
support from Republicans, more than four dozen Democrats 
also voted in favor of it. In response, the Department said 
that it would take a look at the proposed regulations, recom-
mend revisions, and delay the implementation past the origi-
nally scheduled effective date of July, 2011. 

In June, the Department issued the final version of the 
gainful employment rules. The revisions codified two major 
changes from the original version: 1) the “restricted” cat-
egory was dropped, so programs would be deemed either 
eligible or ineligible, with the cutoffs for loan repayment and 
debt-to-earnings ratios remaining as originally proposed; and 
2) rather than being deemed ineligible after two consecutive 
years of meeting the cutoffs, programs would now lose eligi-
bility only if they failed to meet the benchmarks three out of 
four years in a row. Data collection for the regulations would 
begin in 2012, with the first year that an institution could 
lose eligibility being 2015. These changes were largely seen 
as an attempt at a compromise between those parties, par-
ticularly the for-profit institutions, who felt the original regu-
lations were too stringent and others who felt there needed to 
be more oversight of the sector. 

IMPACT 
While the gainful employment regulations will potentially 

affect a large number of programs—over 30,000 based on 
the originally proposed rules—the overall impact on students 
is likely to be much smaller. When it issued the regulations, 
the Department of Education estimated that as many as 
572,000 students attended programs that would be targeted 
–because either the programs would lose eligibility for Title 
IV funds, or they would fall into the restricted category 
and have to cap enrollments and demonstrate their viability 
through outside assessments.

But many of these students are likely to complete the 
program before it loses eligibility for Title IV funds, transfer 
to another eligible program of the same type (either within 
the same institution or at another institution), or move into 
a program that is eligible. Thus, while the regulations could 
potentially cause some churn among students in the affected 
programs, they are unlikely to have a large impact on college 
access and participation overall. The Department has esti-
mated that the number of students who would leave postsec-
ondary education entirely because of the regulations would 
total between 31,000 and 62,000, or less than 0.3 percent of 
all students enrolled in college in 2009.

It is the churn, however, that is likely to be as much the 
concern of the for-profit institutions as is students leaving 
higher education entirely. The Department’s estimates based 
on the original (2010) version of the regulations, were that 
the for-profit sector could lose revenues (from both Title IV 
funds and other sources, including tuition) of between $434 

While the regulations could 

potentially cause some churn 

among students in the affected 

programs, they are unlikely to 

have a large impact on college 

access and participation overall. 
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million and $810 million when students transferring to the 
other two sectors of higher education are added to those 
leaving the system. The final version of the regulations, 
which are not as restrictive, will likely reduce the impact.

The for-profit sector is also leery of the “slippery-slope” 
effect of these types of regulations. Eligibility for participa-
tion in the Title IV student-aid programs has, since passage 
of the first Higher Education Act of 1965, been based en-
tirely on an institution’s accreditation status, with the only 
major way to lose eligibility (other than through illegal or 
fraudulent behavior) being via excessive loan-default rates. 
The introduction of the first major test based on the earnings 
of program graduates opens a door that the for-profit institu-
tions would like to keep firmly shut. 

They are not alone in this concern. Many public and 
private not-for-profit institutions and their lobbying orga-
nizations have questioned whether the federal government 
should use economic returns, or the relationship between 
student loan debt and earnings, in assessing eligibility 
for student aid. They too are concerned with the slippery 
slope—in their case, that applying these kinds of tests to 
vocationally oriented programs is just a first step, and next 
someone might want to examine whether students receiving 
bachelor’s degrees in English or philosophy will earn enough 
money upon graduation to justify their loan burdens.

Notwithstanding these broader concerns, the gainful em-
ployment regulations as currently drawn up are narrowly 
targeted at programs that have a tight linkage between the 
nature of the instruction provided and the jobs that gradu-
ates are expected to get. And some of these programs could 
be greatly affected by the gainful employment rules. The 
Department used federal student-loan repayment rates—one 
of the two tests it proposed in the rules—to identify which 
programs would fail that part of the two-pronged test. 

As shown in Table 1, a loan-repayment rate below 35 
percent could trigger the withdrawal of eligibility for Title 
IV funds for students in that program if the debt-to-earnings 
thresholds were not passed. In order to estimate the impact 
on specific institutions, the Department applied this test to 
ones it identified as offering programs within only a single 
four-digit Classification of Instructional Programs (CIP) 
code. (Note: The CIP code is a six-digit code, with the first 
two digits specifying the broad category and the next two a 
narrower level of specificity.) 

The Department’s loan data showed that of the over 500 
institutions that offered only programs in cosmetology and 
related personal grooming services (CIP code 12.04), almost 
one-third had loan repayments rates that did not meet the 35 
percent threshold. Almost 44 percent of all of the institutions 
that offered only alternative medicine programs (code 51.33) 
had loan-repayment rates below this level. Thirty-five percent 
of schools that offered only vehicle maintenance and repair 
programs (code 47.06) did not reach the loan-repayment stan-
dard. And 36 percent of schools that focused on culinary arts 

(code 12.05) would feel the impact of the regulations.
While being deemed ineligible under gainful employment 

would not force these institutions to shut down, the loss of 
eligibility for participating in Title IV student-aid programs 
would effectively accomplish this for most. Ones that could 
demonstrate their graduates met the debt-to-earnings stan-
dards might stay open. But clearly the difficulty of continuing 
to operate would be ratcheted up for many of these schools. 

Beyond the impact on individual students or institutions, 
though, what would be the likely impact of the regulations 
on our society? The answer to that question would depend 
largely on the reaction of both students and institutions to 
the closure of or restrictions on programs affected by the 
regulations. If some programs are forced to close, it is rea-
sonable to expect that other institutions offering the same 
programs, particularly those within a given geographic area, 
would expand (assuming they were not in a restricted status) 
to accommodate the affected students.

The ability to accommodate additional students may 
depend upon the sector. The constraints on state appropria-
tions in recent years have caused many four-year public 
universities and community colleges to limit enrollments. 
Institutions in these sectors may find it difficult to expand 
programs to accommodate students displaced by the closure 
of some other institutions. Private institutions, both not-for-
profit and for-profit, may have more flexibility to expand 
programs to accommodate such growth. But in the current 
financial climate, it could be a problem even for them.

Cosmetology programs are a good example. As noted 
above, the Department of Education estimated that 32.2 per-
cent of schools that offer only cosmetology programs would 
fail the loan-repayment test. While the gainful employment 
regulations do not indicate the sector of these institutions, it 
is safe to assume that they are all for-profit, as there are no 
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public colleges or universities that offer only cosmetology, 
and it is unlikely that there are many private, not-for-profit 
institutions that would fall into this category. 

Data from the Integrated Postsecondary Education Data 
System (IPEDS) of the National Center for Education 
Statistics (National Center for Education Statistics, 2011) in-
dicate that in the 2008-2009 academic year, there were 92,606 
degrees or certificates awarded in cosmetology (CIP code 
12.04). Of these, 74,189, or 80 percent were awarded by for-
profit institutions. A “worst-case” scenario can be calculated 
if one assumes that these roughly 74,000 students completing 
cosmetology programs all attended institutions that offered 
only cosmetology. Based on the data shown in Table 1, we 
would expect that roughly 16 percent of these students would 
be enrolled in programs that would be deemed ineligible un-
der the regulations. Thus, as many 11,870 graduates could be 
in programs that could be shut down.

It is difficult to determine how many of those almost 
12,000 students (or more accurately, succeeding students in 
these programs) would find their way to other cosmetology 
programs. But this estimate represents an upper limit on the 
potential loss of cosmetology graduates due to the gainful 
employment regulations. 

And how would the loss of these potential graduates affect 
the economy? Because hairdressers and barbers are licensed 
in most states, and licensure generally requires graduation 
from an accredited program, there would likely be a reduc-
tion in the labor force in this field. Microeconomic theory 
would indicate that a restriction in the supply of labor would 
lead to upward pressure on wages for hairdressers and bar-
bers. Thus, in the absence of the development of substitute 
products (a new taste for longer hair styles, perhaps?), we 
should all expect to pay a bit more for hair styling.

Similar numbers could be calculated for the other pro-
grams indicated above. The impact of the regulations could 
mean that we all pay more for an acupuncture treatment, get-
ting our cars fixed, and eating a meal at a restaurant. But the 
prospect is that most of us would likely see little change in 
these prices.

CONCLUSION

The gainful employment regulations have received much 
attention from colleges and universities, higher education 
lobbying organizations, Congress, and the media. As demon-
strated, however, they are likely to generate more smoke than 
real fire. 

The federal government has a stake in ensuring that its 
$150 billion annual investment in student financial aid is 
helping to achieve national goals of promoting access to 
higher education, as well as increasing the educational at-
tainment of its citizens. All sectors of higher education need 
to ensure that they are wise stewards of those funds and that 
their students are getting a good value for their and the pub-
lic’s investment.  C
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