
MUMBAI: The Central Board of Excise and Customs will suggest amendment of laws after the Supreme Court said that 
arrests under Customs Act and Central Excise Act are bailable.  
 
Department officials said that the September 30 SC order has considered that all offences under the two Acts involve only 
duty evasion. The aspect of money laundering and national security that arises from cases of smuggling has not been 
appreciated by the SC, officials said.  
 
The SC, while hearing a group of petitions challenging arrest, said that offences under the two Acts are non-cognizable and 
hence bailable.  
 
Officials said that they make arrests only in cases of mis-declaration causing money laundering. ''When there is a dispute 
on the interpretation of the existing laws to arrive at the duty, we do not arrest. It's more of a technical issue,'' a customs 
official said.  
 
The bigger issue involves national security and prevention of smuggling. ''For instance, the SC order allows fake currency 
smugglers caught by the Customs to be released on bail immediately. The fake currency will damage the economy and also 
fund the terror network,'' the official added.  
 
The SC order is also applicable to smugglers arrested with contraband, arms, ammunition, explosives, goods falling under 
endangered categories. Officials said that undervaluation and overvaluation of trade transactions are linked to hawala, 
money laundering and black money generation. The Financial Action Task Force, an inter-governmental body aimed at 
combating money laundering and terrorist funding, has said that trade-based money laundering is dominant across the 
globe.  
 
Last month, officials found a case of money laundering in the exports or banned red sanders declared as permissible goods 
like guava pulp and plastic. ''The real value of the red sanders is sent by the Dubai-based buyers through hawala. The 
amount runs into a few hundred crores,'' a Directorate of Revenue Intelligence official said. They said that the secret 
manufacture and clearance of goods without paying central excise duty is not a simple case of evasion but creates a 
parallel economy.  
 
Officials said the SC, at one point in its order, has treated the Customs Act and Central Excise Act on the same platform but 
considered it differently while hearing another set of arguments. 

http://timesofindia.indiatimes.com/city/mumbai/Customs-excise-board-wants-duty-evasion-laws-
amended/articleshow/10381743.cms 

 

I.  Customs, excise offences are bailable: SC  Full Text of Judgement http://indiankanoon.org/doc/1843699/ 

 

II,  

Articlehttp://goo.gl/1HtMh  

MUMBAI: The Supreme Court has held that Customs and central excise duty evasions and other offences, which are non-
cognizable, are also bailable. 

In two petitions, the question placed before the SC was: "As all offences under the Central Excise Act, 1944 and Customs 
Act, 1962, are non-cognizable, are they bailable?" On Friday, a three-judge bench of Justice Altamas Kabir, Justice Cyriac 
Joseph and Justice S S Nijjar said if the offence was non-cognisable then, it was also bailable under the two special statutes. 
Evasion of excise duty of over Rs 1 lakh is non-cognizable and now, bailable. 

For instance, following the landmark verdict, customs duty evaders at airports will not be immediately sent to judicial 
custody if they pay bail. Legal experts say the implications are that agencies such as the DRI and AIU, which seek judicial 
custody of offenders in every case, will now have to release them on bail, even if the amount evaded is high. The 
punishment for some offences is jail for up to 7 years. 

Petitioners' lawyers Mukul Rohtagi and Sujay Kantawala argued that as Section 9A of the Excise Act and Section 104(4) of 
the Customs Act make certain offences non-cognizable (police cannot probe or arrest without a warrant from a 
magistrate), they have to be bailable. But government counsel P P Malhotra and additional solicitor-general Mohan 
Parasaran opposed saying they were special enactments where officers had powers to affect arrests even in non-
cognizable offences but cannot release on bail. "Only a magistrate can release on bail," argued Parasaran, adding that 
merely being non-cognizable did not make the offences bailable. "Nature of the offence" was of "paramount importance" 
in deciding the bailability as the aim was to curb smuggling, he said. 
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But the SC bench held "...offences under both the acts would be non-cognizable". "The language of the Scheme of Central 
Excise Act seems to suggest that the main object is the recovery of excise duties and not really to punish for infringement 
of its provisions. The introduction of Section 9A into Act reveals the thinking of the legislature that offences under the 1944 
Act should be non-cognizable and, therefore, bailable," the SC said. "...an excise officer cannot arrest without obtaining a 
warrant," it stated, adding, that the law indicated the offences were bailable as the in-charge of a police station could grant 
bail to a person arrested and brought to him. 

The SC held as both were special enactments, "...offences under Section 135 of the Customs Act, 1962, are bailable and if a 
person offers bail, he shall be released if not wanted in other cases." 

The impact of the judgment was immediately felt in Mumbai on Saturday when a magistrate released on bail an 
offender, Mustafa Shaikh Mohammed, arrested by the DRI for allegedly evading duty of Rs 80 lakh. 

http://timesofindia.indiatimes.com/city/mumbai/Customs-excise-offences- cbi.nic.in/aboutus/manuals/Chapter_12.pdf 

 

 

III. 'Make duty evasion a non-bailable offence' 

Manish Pachouly, Hindustan Times 
Mumbai, October 18, 2011  

First Published: 01:46 IST(18/10/2011) 
Last Updated: 01:47 IST(18/10/2011) 

After the Supreme Court made offences under the Customs Act bailable, the Central Board of Excise and Customs 
(CBEC) is seeking an amendment to the law to make offences under the act non-bailable. Sources in the customs said 
the CBEC would soon submit a proposal to the Central government,  

asking it to take up the issue before the cabinet committee. 

On September 30, the SC ruled that offences under section 135 of the Customs Act (duty evasion) are bailable and if 
the person arrested offers bail money, he shall be released on bail.  

Officials said the SC interpreted the provision and declared the offences under the act to be bailable and non -
cognisable. Customs sources said officials now want to make offences under the act cognisable and non-bailable. 
Senior customs authorities said the demand to amend the law has been made so that the act’s shortcomings are 
permanently addressed. 

“The SC has interpreted the provision and now declared the law as it is correctly to be understood,” said senior 
counsel Sujay Kantawala who handles customs-related cases. 

Kantawala said the government could either unconditionally follow the law or amend it to make it specifically non -
bailable. 

Advocate Ravi Hirani who also deals with customs related-cases said that with the SC ruling, all those booked under 
Customs Act would get bail immediately after they are arrested and produced in court. Hirani said the government 
had another option — to file an appeal before a larger bench of the SC for revision of the order. Officials said that the 
department’s working has been affected by the SC ruling.  
 
“So far, the judicial custody of the accused under this section ensured that he remained behind bars for few days, 
which worked as deterrent. Now, the accused would be out on bail immediately,” said a customs officer on condition 
of anonymity. 

http://www.hindustantimes.com/News-Feed/mumbai/Make-duty-evasion-a-non-bailable-offence/Article1-758554.aspx 

 
 
 
CUSTOMS ACT, 1962. 

SECTION 104.  Power to arrest. –    [(1) If an officer of Customs empowered in this behalf by 
general or special order of the Commissioner of Customs has reason to believe that any person in 
India or within the Indian customs waters has committed an offence punishable under section 132 or 
section 133 or section 135 or section 135A or section 136, he may arrest such person and shall, as 
soon as may be, inform him of the grounds for such arrest.] 

(2) Every person arrested under sub-section (1) shall, without unnecessary delay, be taken to a 
magistrate. 
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(3) Where an officer of customs has arrested any person under sub-section (1), he shall, for the 
purpose of releasing such person on bail or otherwise, have the same powers and be subject to the 
same provisions as the officer-in-charge of a police-station has and is subject to under the Code of 
Criminal Procedure, 1898 (5 of 1898). 

(4) Notwithstanding anything contained in the Code of Criminal Procedure, 1898 (5 of 1898), an 
offence under this Act shall not be cognizable. 

SECTION 135. Evasion of duty or prohibitions. – [―(1) Without prejudice to any action that may be 
taken under this Act, if any person — 

(a)      is in relation to any goods in any way knowingly concerned in misdeclaration of value or in any 
fraudulent evasion or attempt at evasion of any duty chargeable thereon or of any prohibition for the 
time being imposed under this Act or any other law for the time being in force with respect to such 
goods; or 

(b)      acquires possession of or is in any way concerned in carrying, removing, depositing, 
harbouring, keeping, concealing, selling or purchasing or in any other manner dealing with any goods 
which he knows or has reason to believe are liable to confiscation under Section 111 or Section 113, 
as the case may be; or 

(c)      attempts to export any goods which he knows or has reason to believe are liable to confiscation 
under Section 113; or 

(d)     fraudulently avails of or attempts to avail of drawback or any exemption from duty provided 
under this Act in connection with export of goods, 

he shall be punishable, — 

(i)       in the case of an offence relating to, — 

(A)     any goods the market price of which exceeds one crore of rupees; or 

(B)     the evasion or attempted evasion of duty exceeding thirty lakh of rupees; or 

(C)     such categories of prohibited goods as the Central Government may, by notification in the 
Official Gazette, specify; or 

(D)     fraudulently availing of or attempting to avail of drawback or any exemption from duty referred 
to in clause (d), if the amount of drawback or exemption from duty exceeds thirty lakh of rupees, with 
imprisonment for a term which may extend to seven years and with fine : 

Provided that in the absence of special and adequate reasons to the contrary to be recorded in the 
judgment of the court, such imprisonment shall not be for less than one year; 

(ii)     in any other case, with imprisonment for a term which may extend to three years, or with fine, or 
with both.‖] 

[(2) If any person convicted of an offence under this section or under sub-section (1) of section 136 
is again convicted of an offence under this section, then, he shall be punishable for the second and 
for every subsequent offence with imprisonment for a term which may extend to seven years and with 
fine : 

Provided that in the absence of special and adequate reasons to the contrary to be recorded in the 
judgment of the court such imprisonment shall not be for less than [one year]. 

(3) For the purposes of sub-sections (1) and (2), the following shall not be considered as special and 
adequate reasons for awarding a sentence of imprisonment for a term of less than [one year], namely 
:- 

(i)       the fact that the accused has been convicted for the first time for an offence under this Act; 

(ii)     the fact that in any proceeding under this Act, other than a prosecution, the accused has been 
ordered to pay a penalty or the goods which are the subject matter of such proceedings have been 
ordered to be confiscated or any other action has been taken against him for the same act which 
constitutes the offence; 

(iii)    the fact that the accused was not the principal offender and was acting merely as a carrier of 
goods or otherwise was a secondary party to the commission of the offence; 

(iv)    the age of the accused.] 



SECTION [135A. Preparation. – If a person makes preparation to export any goods in 
contravention of the provisions of this Act, and from the circumstances of the case it may be 
reasonably inferred that if not prevented by circumstances independent of his will, he is determined to 
carry out his intention to commit the offence, he shall be punishable with imprisonment for a term 
which may extend to three years, or with fine, or with both. 

CHAPTER IV 

PROHIBITIONS ON IMPORTATION AND EXPORTATION OF GOODS 

Chapter - IV Prohibitions on importation and exportation of goods    
SECTION 11. Power to prohibit importation or exportation of goods. – (1) If the Central 
Government is satisfied that it is necessary so to do for any of the purposes specified in sub-section 
(2), it may, by notification in the Official Gazette, prohibit either absolutely or subject to such 
conditions (to be fulfilled before or after clearance) as may be specified in the notification, the import 
or export of goods of any specified description. 

(2) The purposes referred to in sub-section (1) are the following :- 

(a)      the maintenance of the security of India; 

(b)      the maintenance of public order and standards of decency or morality; 

(c)   the prevention of smuggling; 

(d)   the prevention of shortage of goods of any description; 

(e)      the conservation of foreign exchange and the safeguarding of balance of payments; 

(f)       the prevention of injury to the economy of the country by the uncontrolled import or export of 
gold or silver; 

(g)      the prevention of surplus of any agricultural product or the product of fisheries; 

(h)     the maintenance of standards for the classification, grading or marketing of goods in 
international trade; 

(i)    the establishment of any industry; 

(j)       the prevention of serious injury to domestic production of goods of any description; 

(k)   the protection of human, animal or plant life or health; 

(l)    the protection of national treasures of artistic, historic or archaeological value; 

(m)  the conservation of exhaustible natural resources; 

(n)   the protection of patents, trade marks and copyrights; 

(o)   the prevention of deceptive practices; 

(p)     the carrying on of foreign trade in any goods by the State, or by a Corporation owned or 
controlled by the State to the exclusion, complete or partial, of citizens ofIndia; 

(q)      the fulfilment of obligations under the Charter of the United Nations for the maintenance of 
international peace and security; 

(r)      the implementation of any treaty, agreement or convention with any country; 

(s)      the compliance of imported goods with any laws which are applicable to similar goods 
produced or manufactured in India; 

(t)       the prevention of dissemination of documents containing any matter which is likely to 
prejudicially affect friendly relations with any foreign State or is derogatory to national prestige; 

(u)     the prevention of the contravention of any law for the time being in force; and 

(v)      any other purpose conducive to the interests of the general public. 

 

  



 

CENTRAL EXCISE ACT, 1944 

“9. Offences and penalties. (1) Whoever commits any of the following offences, namely:- (a) to (c) and (d) attempts to 
commit, or abets the commission of, any of the offences mentioned in clauses (a) and (b) of this section; 

shall be punishable,- 

(i) in the case of an offence relating to any excisable goods, the duty leviable thereon under this Act exceeds one lakh of 
rupees, with imprisonment for a term which may extend to seven years and with fine: 

Provided that in the absence of special and adequate reasons to the contrary to be recorded in the judgment of the Court 
such imprisonment shall not be for a term of less than six months; 

(ii) in any other case, with imprisonment for a term which may extend to three years or with fine or with both.” 

 

“13. Power to arrest: - Any Central Excise Officer not below the rank of Inspector of Central Excise may, with the prior 
approval of the Commissioner of Central Excise, arrest any person whom he has reason to believe to be liable to 
punishment under this Act or the rules made thereunder.” 

Section 18 of the 1944 Act provides for searches and how arrests are to be made under the Act and rules framed 
thereunder and reads as follows :- “18. Searches and arrests how to be made.- All searches made under this Act or any 
rules made thereunder and all arrests made under this Act shall be carried out in accordance with the provisions of the 
Code of Criminal Procedure, 1973 (2 of 1974), relating respectively to searches and arrests made under that Code.” 

9. Sections 19, 20 and 21 deal with how a person arrested is to be dealt with after his arrest and the procedure to be 
followed by the Officer in- Charge of the police station concerned to whom any person is forwarded under Section 19. For 
the sake of understanding the Scheme, the provisions of Sections 19, 20 and 21 of the 1944 Act are extracted hereinbelow 
ad seriatim :- 

“19. Disposal of persons arrested.- Every person arrested under this Act shall be forwarded without delay to the nearest 
Central Excise Officer empowered to send persons so arrested to a Magistrate, or, if there is no such Central Excise Officer 
within a reasonable distance, to the officer-in-charge of the nearest police station. 

20. Procedure to be followed by officer-in- charge of police station.- The officer-in- charge of a police station to whom any 
person is forwarded under section 19 shall either admit him to bail to appear before the Magistrate having jurisdiction, or 
in default of bail forward him in custody to such Magistrate. 

21. Inquiry how to be made by Central Excise Officers against arrested persons forwarded to them under Section 19.-(1) 
When any person is forwarded under section 19 to a Central Excise Officer empowered to send persons so arrested to a 
Magistrate, the Central Excise Officer shall proceed to enquire into the charge against him. 

(2) For this purpose, the Central Excise Officer may exercise the same powers and shall be subject to the same provisions as 
the officer-in-charge of a police station may exercise, and is subject to under the Code of Criminal Procedure, 1898 (5 of 
1898), when investigating a cognizable case: 

Provided that - 

(a) if the Central Excise Officer is of opinion that there is sufficient evidence or reasonable ground of suspicion against the 
accused person, he shall either admit him to bail to appear before a Magistrate having jurisdiction in the case, or forward 
him in custody to such Magistrate; 

(b) if it appears to the Central Excise Officer that there is not sufficient evidence or reasonable ground of suspicion against 
the accused person, he shall release the accused person on his executing a bond, with or without sureties as the Central 
Excise Officer may direct, to appear, if and when so required, before the Magistrate having jurisdiction, and shall make a 
full report of all the particulars of the case to his official superior.” 


