
 

Dear Clients,   

We hope that you are beginning to enjoy this beautiful fall 

weather and the fall colors that are finally beginning to emerge. 

In the office we are busy wrapping up all of the individual client 

extensions and have begun thinking ahead to the Year-End Tax 

Planning meetings. If you have moved, increased or decreased 

your annual income or have questions that will take longer than 

the normal 20-minute meeting, I encourage you to please call the 

office and setup a meeting during the month of November or 

December. This will give us plenty of time to go over these 

changes and answer any questions you may have.  

 

In the last edition, we explored identity theft and scams; how to 

prevent them and how to respond. Little did we know that while 

we were typing this newsletter, personal information of 145.5 

million people (previously thought to only be 143 million) was 

stolen in what is now the sixth largest, and potentially most 

damaging, security breach in US history. Although we don’t know 

what they will use our personal information for and/or when, we 

can take steps now to prevent fraudulent and damaging long 

term financial effects. More information about the security breach 

is available on page 3.  

I look forward to seeing you soon! 

 
Thomas J. Hoover, CPA 

 
 

 

 

 

 
Year-End Tax Planning for Businesses  

 & Individuals
 

A little bit of planning in the next two months will benefit you 

and will assist us in preparation for tax season. In order to meet 

the needs of each client, we are encouraging individuals to 

meet with Tom to schedule a tax appointment before the end of 

the year. Tom has dedicated time, prior to December 15, to 

spend with you to discuss any new life changes that are or will 

be affecting your finances.  

 

If you are a business client, a staff member will be contacting 

you directly to schedule a year-end tax planning meeting. 

During your meeting, Tom will be able to review your financials 

as well as plan year-end bonuses if needed.   

 

To schedule a Year-End Tax Planning meeting please call the 

office at (440) 695-0201. Meetings will begin Wednesday, 

November 1, 2017. 
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Have a question? Each month we will feature a  

frequently asked tax question. If you have a question you  

would like answered email it to cpa@hoovco.com!   
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LLC Members Subject to SE Tax   
The Tax Court continues to issue rulings on LLC members who are 
subject to SE tax on their distributive share of profits. 
 

A general partner’s distributive share of profits is subject to self-
employment (SE) tax. However, a limited partner’s share of profits 
(other than guaranteed payments for services rendered) is not 
subject to SE tax [IRC §1402(a)(13)]. This code section was written 
prior to the creation of limited liability companies (LLCs) and limited 
liability partnerships (LLPs). LLCs and LLPs are state creations that 
allow partnerships to register as LLCs or LLPs under state law and 
obtain a degree of limited liability protection for the owners, similar 
to the limited liability protection available to shareholders of a 
corporation.  
 

LLC members took the position that their distributive share of profits 
were not subject to SE tax because they were considered limited 
partners under state LLC statutes. The IRS took the position that 
LLC members who were active in conducting business for their 
partnerships were more like general partners rather than limited 
partnerships. The IRS issued Proposed Regulation section 
1.1402(a)-2(h) which states for the purposes of IRC section 
1402(a)(13), an individual is treated as a limited partner unless the 
individual: 
• Has personal liability for the debts of or claims against the 
partnership by reason of being a partner, or  
• Has authority to contract on behalf of the partnership, or  
• Participates in the partnership’s trade or business for more than 
500 hours during the partnership’s taxable year.  
 

Certain exceptions to these general rules apply, including a 
provision that states an individual who is a service partner in a 
service partnership may not be a limited partner, even if the partner 
performs less than 500 hours during the year. 
 

Then in 1997, Congress enacted the Taxpayer Relief Act of 1997. 
Under Section 935 of that law, Congress nullified all regulations 
issued prior to July 1, 1998, dealing with SE tax for LLC members. 
The IRS never withdrew its proposed regulations, nor did it issue 
new regulations concerning the SE tax treatment for LLC members. 
Confusion existed for a time as to whether the proposed regulations 
were still valid.  
 

The Tax Court first weighed in on the issue in Renkemeyer, 
Campbell & Weaver, LLP, 136 T.C. 137 (a 2011 Tax Court case) 
where it ruled that the LLP partners’ distributive shares were subject 
to self-employment tax because they were payments for services 
performed, even though the partners were limited partners under 
state limited liability laws.  
 

Then in Howell, T.C. Memo 2012-303, an LLC reported guaranteed 
payments to the LLC members for services rendered. One LLC 
member tried to reclassify the guaranteed payments as a 
distributive share of profits, not subject to SE tax. The court ruled 
the taxpayer may not disavow the form of the transaction as 
reported on the LLC tax return. It is interesting in this court case 
what the court did not say. The court did not make a blanket 
statement claiming LLC members with management control are 
automatically subject to self-employment tax on their distributive 
share of profits. 
 
 

The IRS further clarified in a 2014 Letter Ruling that distributive 
shares to LLC members who are active in the production of the 
LLC’s earnings are subject to SE tax. (CCA 201436049)  
 

Castigliola, T.C. Memo. 2017-62. A new Court Case ruling further 
clarifies the SE tax issue for LLC members. The taxpayers were 
attorneys who originally practiced law through a general partnership. 
In 2001, they reorganized their law firm as a professional limited 
liability company (PLLC). Under state law, a PLLC is a type of LLC 
that may be formed only for the purpose of rendering certain 
professional services, including legal services. All members must be 
authorized by law to render the services, and formation of a PLLC 
requires an additional provision in the certificate of formation 
electing professional limited liability company status.  
 

The PLLC members were paid guaranteed payments for services 
rendered. In addition to the guaranteed payments, net profits in 
excess of the amounts paid out as guaranteed payments were 
distributed among the members in accordance with the members’ 
agreement. They reported all guaranteed payments as self-
employment income subject to SE tax. They reported their 
distributive share of net profits in excess of their guaranteed 
payments as income not subject to SE tax.  
 

The IRS argued that the members were not limited partners for the 
purpose of IRC section 1402(a)(13), and therefore, their distributive 
share of net profits were also subject to SE tax. The court noted that 
no statutory or regulatory authority defines “limited partner” for 
purposes of IRC section 1402(a)(13). Because the term is not 
defined, the Tax Court applies accepted principles of statutory 
construction to determine Congressional intent. 
 

The first issue is whether the taxpayer held a position in an entity 
treated as a partnership that is functionally equivalent to that of a 
limited partner in a limited partnership. A limited partnership has two 
classes of partners, general and limited. General partners typically 
have management power and unlimited personal liability. Limited 
partners typically lack management power but enjoy immunity from 
liability for debts of the partnership. Under the Uniform Limited 
Partnership Act of 1916, “a limited partner shall not become liable 
as a general partner unless, in addition to the exercise of his rights 
and powers as a limited partner, he takes part in the control of the 
business.” Later revisions of this Act and state provisions allow for 
certain safe harbors for various activities a limited partner may 
perform without losing limited liability protection. However, common 
to the various state laws and revisions concerning the definition of a 
limited partner are the primary characteristics of limited liability and 
lack of control of the business.  
 

In this case, the PLLC members each had management power over 
the business. There was no evidence to show that any member’s 
management power was limited in any way. Each member 
participated in collectively making decisions regarding their 
distributive shares, borrowing money, hiring, firing, and rate of pay 
for employees. They each supervised associate attorneys and 
signed checks for the PLLC. On the basis of these facts, the PLLC 
members could not have been limited partners under any of the 
limited partnership acts. Therefore, they could not be limited 
partners under IRC section 1402(a)(13). 
        Continued on page 3 
 
  



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 LLC Members Subject to SE Tax continued…
Another issue is the fact that a limited partnership (as defined under 
the Uniform Limited Partnership Act) must have at least one general 
partner who is in control of the business. Because all of the PLLC 
members had the same rights and responsibilities, they must all 
have had positions analogous to those of general partners in a 
limited partnership. This conclusion is supported by the fact that 
before they formed the PLLC, they operated as a general 
partnership, not a limited partnership. There was no evidence that 
organizing as a PLLC changed the way they managed the business. 
Therefore, they could not exclude any part of their distribute shares 
from self-employment income under IRC section 1402(a)(13).  
 
Note: Of interest here is the fact that the court said there was no 
regulatory authority that defines a limited partner for purposes of 
IRC section 1402(a)(13). The court made no reference to the 
proposed regulations issued by the IRS prior to the Taxpayer Relief 
Act of 1997. Therefore, the 500 hour test under Proposed 
Regulation section 1.1402(a)-2(h) appears to be irrelevant. The 
court focused on management authority of the partner to determine 
limited partner vs. general partner status rather than the number of 
hours spent performing services for the partnership. 

 
Equifax Data Breach:  

 What you Need to Know & Steps to Take
Courtesy of the Identity Theft Resource Center  
www. Idtheftcenter.org  Updated October 2, 2017 
 

 What happened? 
Criminals were able to gain access to Equifax’s database which 
included Social Security numbers, birth dates, and addresses of 
now 145.5 million Americans from mid-May through July 2017.   
 

Also stolen was credit card information for nearly 209,000 people, 
dispute documents with personal identifying information for nearly 
182,000 people as well as driver’s license numbers in some cases.  
 

 What does this mean for you? 
At this time, it is important to understand that you are not a victim of 
identity theft. It is also important to note breaches which occur from 
hacking or unauthorized access are most often done with malicious 
intent. Unfortunately, this means that the use of the personal 
information gained during the attack is more likely to be used to 
commit identity theft. 
 

What concerns us most is, this breach included Social Security 
numbers. A Social Security number is the most valuable piece of 
information to identity thieves and can result in many different forms 
of identity theft.  It allows identity thieves to open new financial 
accounts, obtain government benefits or employment, file taxes and 
commit other types of identity theft. The thieves don’t care if you 
have great credit or bad credit, so it is incredibly important that all 
individuals take this threat seriously.  
 

 

 
 

 

 What can you do now?
If your information has been potentially exposed, there are proactive 
steps you can take:  

 - For free guidance and assistance, call and speak to an ITRC 
Victim Advisor at 888-400-5530. 

 - Visit www.equifaxsecurity2017.com and follow the directions to 
see if you have been impacted. Read Equifax FAQ's for consumers. 

 - Make sure that you are on a safe connection when entering this 
information and do not use public WI-FI or a public computer as it 
can put you at additional risk for identity theft.  

 - Check your credit report with all three credit reporting agencies by 
visiting annualcreditreport.com and consider placing a fraud alert or 
credit freeze. 
  

  Next steps:
Closely monitor your financial accounts (credit cards, banking, 
utilities, etc.) for any signs of fraudulent activity. 

 Stay alert for notifications via mail about the data breach or potential 
fraud occurring due to the data breach. 

 Be aware of phishing attempts exploiting the data breach to get you 
to click on a link in an email or share your personal information. 

 If you believe your driver’s license has been compromised, contact 
the Department/Bureau of Motor Vehicles in your state to notify 
them that your information may have been exposed and see if you 
can place an alert on your license number and check your driving 
record.   

 
Here's what NOT to do after the  

 Equifax data breach
By Teresa Dixon Murray, The Plain Dealer 
tmurray@plaind.com 

CLEVELAND, Ohio -- In the week since Equifax disclosed its 
horrific data breach, much has been written about what to do. 
Now, it's time to talk a bit about what NOT to do: 
 

Don't think that because you've never heard of Equifax before,  
or never agreed to give them your information, that Equifax 
doesn't have it. They don't need your permission to compile your 
information. Banks and other creditors furnish all of your info to 
the credit bureaus. What the banks don't have is obtained by the 
bureaus from court records and other public records. 
 

Don't click on links you get by email or from your friends that say  
it's a link to help you figure out whether your SSN was 
compromised. There are links being circulated by data theft rings 
or by people who just want to cause mischief. Don't click on links 
from sources you don't trust. The official link being provided by 
Equifax is www.equifaxsecurity2017.com Your best bet: Type this 
address in your browser yourself, rather than clicking on any link. 
 

Don't feel safe if Equifax says your personal data wasn't  
compromised. Just assume your information has been 
compromised and take steps to protect yourself. 
        Continued on page 4 
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Here's what NOT to do after the Equifax data breach 
 continued…

 
Don't provide your credit card number to Equifax in connection  
with any of its services. The credit freezes are free through 
Equifax through Nov. 21. Its other protection services are free for 
a year. For now, you'll have to pay $5 in Ohio to freeze your credit 
files through TransUnion and Experian. There's regulatory 
pressure on Equifax to cover everything or reimburse people. 
 
Don't think if you freeze your credit file that it also covers your  
spouse or kids. Couples have different Social Security 
numbers, so do each of the kids in a family. A freeze affects 
only one SSN, not an entire household. 
 
Don't provide information to entities that send you emails or  
text messages or letters, or call you on the phone. They're most 
likely imposters. Fraudsters may try to lull you in because 
they'll know your SSN, your date of birth, your home address 
and a whole bunch more. Reputable companies don't contact 
you out of sky blue and ask for personal information. Call 
companies using on a number your find independently (back of 
credit or debit card, bank statement, company website, etc.) 
 
Don't be scared into not freezing your credit. For example,  
TransUnion is working hard to discourage credit freezes. If you 
contact them online or by phone, TransUnion will try to 
convince you to "lock" your credit instead of freezing it. They 
gush that it's free and easy, while cautioning that freezes can 
be a hassle and cost money. I think all of the bureaus may start 
pushing some kind of "lock" instead of a freeze because 
freezes are regulated by law, locks aren't. Plus, if you're file is 
frozen, the bureaus won't be able to sell your information to 
creditors and other companies for those pre-screened credit 
offers and other marketing purposes. If you want to freeze your 
credit, then do it. Don't be talked out it by a pushy credit 
bureau. 

Don't believe that if you freeze your credit that you can kick back  
and relax. About 88 percent of fraud involves existing accounts, 
not new ones. You still need to regularly monitor your credit card, 
debit card and bank accounts in case someone has your stolen 
information to gain access. Sign up through your bank and credit 
cards for email or text alerts so you're notified about activity. Also, 
monitor your accounts at least once a week online. 

Don't worry about changing the numbers on your deposit  
accounts, like checking and savings. These numbers are not in 
your credit files. But you still need to monitor deposit and 
investment accounts in case thieves use your stolen information 
to impersonate you and steal your money. 
 
Don't use data that was in your credit files as part of any online  
user name or password, for your email, financial accounts, 
Facebook, etc. Not your date of birth, not a past phone number 
or street address, nothing. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

 

 

    

 

Don't think that if you froze your credit files years ago that you're  
safe from this breach. The theft involved Equifax's internal files, not 
just the ones available to creditors. The information stolen could be 
used in all sorts of nefarious ways, including to answer a security 
questions for bank, credit, insurance and investment accounts.  
 
Don't give up If you've tried to freeze your credit files and haven't . 
been able to get through, wait a week or so. The bureaus have 
been inundated with volumes that their websites and customer 
service call centers were never designed to handle. Go on to other 
protection tactics like signing up for alerts through your bank and 
credit card, making sure your online passwords are secure, etc. 

Don't go to any other source for a free copy of your credit report  

except www.annualcreditreport.com or by calling 1-877-322-8228. 

You will NOT be asked for a credit card or debit card number. Or 

you can fill out a paper request and mail it certified to: Annual 

Credit Report Request Service, P.O. Box 105281, Atlanta, Georgia 

30348-5281. Other web sites may say they're free, but there most 

likely is a free trial period before you have to pay for credit 

monitoring, or the site may just be a total scam. 

 

 FREEZING YOUR CREDIT FILES

Equifax by mail: 

Write a short note that you're requesting a free credit freeze and 

include your name, address, Social Security number and date of 

birth. Mail your request through certified mail to Equifax Security 

Freeze, PO 105788, Atlanta, GA 30348. 

Here are the phone numbers to call 

Equifax 800-685-1111  

TransUnion 888-909-8872  

Experian 888-397-3742.  

Innovis: 1-800-540-2505 (a lesser known bureau, used more for 

business accounts) 

Or you can go online:  

https://www.transunion.com/credit-freeze/place-credit-freeze 
 

https://www.experian.com/freeze/center.html  
 

https://www.freeze.equifax.com/Freeze/jsp/SFF_PersonalIDInfo.jsp  
 

https://www.innovis.com/securityFreeze/ 

 

It costs $5 in Ohio to freeze your file (free through Equifax through 

Nov. 21), and $5 to "thaw" it if you're applying for a loan or credit 

card. It's best to ask the creditor which credit bureau it uses and 

thaw only that one. 
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