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I. Introduction 

This appeal concerns whether the Appellate Division erred in 

granting Fair Share Housing Center's motion to enforce litigant's 

rights after finding that the State had failed to comply with the 

March 8, 2012 decision reversing the COAH reorganization plan. 

The State argues that because the precise time, place, and manner 

of its violation of the order was not foreseen by the decision, 

enforcement of litigant's rights was inappropriate. The State 

misstates the applicable law and misconstrues what the Appellate 

Division ordered in reversing the reorganization plan. 

In arguing that FSHC's motion to enforce litigant's rights 

should have been denied because FSHC did not demonstrate that the 

State willfully failed to comply with a court order, the Attorney 

General confuses the standards for relief under a motion to 

enforce litigant's rights pursuant to R. 1:10-3. The State claims 

that any ~ 1:10-3 motion must show malicious and purposeful 

disregard for the law, but cites only cases that use that standard 

for applications for attorney fees after a successful R. 1:10-3 

motion, which is not at issue in this case. A motion in aid of 

litigant's rights under R. 1:10-3 does not require proof of 

malicious conduct, but only that a party had the ability to follow 

an order and did not. 

The Appellate Division appropriately ordered relief because 

the State clearly violated the earlier court order. The 

reorganization plan transferred the powers statutorily assigned to 
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the Board by the Fair Housing Act of 1985 (FHA), N.J.S.A. 52:27D-

301 to 329.19, to the Commissioner of the Department of Community 

Affairs (DCA). The Appellate Division reversed that transfer of 

power, reinstating the powers of the Board pursuant to the FHA to 

the status quo ante prior to the reorganization plan. The State 

moved for a stay, which the Appellate Division and Supreme Court 

both denied. 

Despite those denials, the State continued to act as if it 

possessed the power to make decisions for COAH without any 

involvement of the Board, which the State has not convened since 

the March 2012 decision. The State directed municipalities to 

remit $140 million in affordable housing trust funds, despite the 

FHA's requirement that the COAH Board, and only the COAH Board, 

has the authority to issue such directives. N.J.S.A. 52:27D-

329.2. Because the underlying decision required the Board to 

resume its powers under the FHA, the majority below correctly held 

that the State's failure to comply with the Appellate Division's 

order supported relief pursuant to R. 1:10-3. This Court should 

uphold that correct decision. 

II. Facts and Procedura1 History' 

A. Inva1idation of Reorganization P1an and State's Fai1ure 
to Comp1y with that Decision 

Following the Supreme Court's decision in Southern Burlington 

County v. Tp. of Mount Laurel, 92 N.J. 158 (1983) {"Mount Laurel 

'The facts and procedural history are so intertwined that they 
have been combined for the convenience of the Court. 
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II"), the Legislature enacted the FHA. The FHA created COAH, an 

independent state agency broadly charged with providing an 

administrative alternative to the implementation of the Mount 

Laurel doctrine. N.J.S.A. 52:27D-307(b), -315. nThe Legislature 

took extraordinary steps to insulate COAH from the control of a 

single political party. In addition to requiring representation of 

certain designated constituent interests, the Legislature ordained 

that COAH be bipartisan, with no more than six members from one 

political party; moreover, removal of a member required a 

proceeding initiated by the Attorney General, to be heard in the 

Superior Court." In re Plan for Abolition of Council on 

Affordable Housing, 424 N.J. Super. 410, 414 (App. Div. 2012), 

certif. granted, 211 N.J. 274 (June 28, 2012). 

On June 29, 2011, Governor Chris Christie issued 

Reorganization Plan 2011-01, which transferred naIl of the powers, 

functions, and the duties exercised by the Council, including, but 

not limited to, those powers, functions, and duties granted 

pursuant to P.L. 1985, £. 222;" (i.e., the FHA Board) to the 

Commissioner of Community Affairs. Aa2. The plan abolished all 

terms of office of the independent COAH Board and transferred that 

authority to DCA. In re Abolition of COAH, supra, 424 N.J. Super. 

at 415. 

On March 8, 2012, the Appellate Division reversed that plan 

as not authorized by the Executive Reorganization Act and 

reinstated COAH. Id. at 412. The Appellate Division, in 
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reversing, required the COAH Board to resume exercising the 

"duties, responsibilities and obligations of that agency" that the 

plan had transferred to DCA. Ibid. The Court stated that "the 

power to abolish COAH rests exclusively with the Legislature" 

because COAH, "as an 'in but not of' agency, COAH is not subject 

to the Reorganization Act." Id. at 438. The panel took note of 

the importance to the Legislature of the composition of the board 

as established by N.J.S.A. 52:27D-305, recognizing that that 

statute "represented legislative judgments about who should 

influence and establish New Jersey's affordable housing policies 

through their participation in the agency's decisionmaking 

process" and that "[tJhe legislative goal of balanced 

representation embodied by COAH's membership composition is lost 

under the plan." Id. at 426. 

The State moved for a stay of that decision because, as it 

stated in its papers, it did not wish to reconstitute the COAH 

Board. Ra17-18. Both the Appellate Division and the Supreme Court 

denied that motion. Ra1-2. Despite the denial of a stay, the 

State has taken no action since the Appellate Division's March 8, 

2012 decision to reconstitute the COAH Board: 

• The COAH Board, which last met in March 2011, has not 

met since the decision and no meetings are scheduled. 

Thus, for example, the annual organizational meeting 

required by COAH's bylaws, Ra23, has not occurred. 

• Income limits establishing eligibility for affordable 
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housing that COAH's regulations require the Board to 

"annually adopt" have not been adopted, keeping some 

families that should be eligible for affordable housing 

from renting or buying a home. N.J.A.C. 5:97-9.2(c). 

• No pending motions have been submitted to the Board for 

decision, despite regulatory requirements that the Board 

consider motions on a timely basis according to a 

regular schedule. N.J.A.C. 5:96-13.4. 

• The Attorney General has taken positions in litigation, 

including this matter, in direct contravention of COAH's 

bylaws, which require consultation with the Board that 

has not happened. Ra28. 

In sum, the State has taken no action to reconstitute the COAH 

Board as required by the Appellate Division's March 2012 decision. 

B. Motion to enforce litigant's rights 

On July 23, 2012, more than four months after the 

reorganization plan was invalidated, COAH's Executive Director 

sent out letters to 372 New Jersey municipalities that had 

municipal trust funds for affordable housing. The letters demanded 

payment of a total of more than $142 million in affordable housing 

trust funds or, in the alternative, a personal certification of 

the mayor of the municipality swearing that funds had been 

committed pursuant to law if the municipality disagreed with the 
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figures.' Aa15. The COAH Board did not consider, let alone 

approve, this demand, even though the FHA specifically requires 

that only the Board may require municipalities to transfer trust 

funds to the State. N.J.S.A. 52:270-329.2 (municipalities "shall 

be required by the council to transfer the remaining unspent 

balance at the end of the four- year period to the 'New Jersey 

Affordable Housing Trust Fund'") (emphasis added). That failure to 

follow the FHA's requirement violated the March 2012 decision, 

which had reversed the reorganization plan and restored the 

requirement that the COAH Board exercise the "powers, functions, 

and duties" granted to it under the FHA. In re Abolition of COAH, 

424 N.J. Super. at 426, 438. 

The Executive Director's letters followed a separate appeal 

from COAH's failure to give notice in the form of regulations to 

impacted parties such as municipalities and affordable housing 

developers of what they needed to do to avoid the funds being 

seized. That appeal initially proceeded on an emergent basis 

before another panel of the Appellate Division. The Appellate 

Division reserved final decision on that matter, which is still 

being briefed. In the meantime, while the Appellate Division 

declined to issue a blanket preliminary injunction, it did require 

that "before an [sic] transfer is effectuated, COAH must provide 

2 Because of the volume of the letters and their form letter 
nature, we refer to the sample letter in Appellant's Appendix 
instead of including every letter sent. Aa15. We obtained copies 
of all of the letters sent requesting the funds and will provide 
them to the Court if requested. 
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the affected municipality with written notice describing the exact 

amount of funds intended for transfer and how such amount was 

calculated. . The municipality shall have the right to contest 

before COAH the proposed transfer." Aa10. 

In response to the demand of funds by COAH staff without a 

board action, on August 2, 2012 FSHC filed two motions to enforce 

litigant's rights: the motion on appeal here and a motion under 

the docket number of the trust fund appeal, both asking for the 

Appellate Division to order that the COAH Board meet to demand 

such funds. The staff letters both violated the March 2012 

decision in this matter reinstating the COAH Board and the July 

2012 order in the other matter requiring an opportunity to 

"contest before COAH the proposed transfer." 

The motion that led to the order on appeal now was 

accelerated and granted on August 10, 2012. Aa11. The Appellate 

Division panel that heard the original reorganization appeal, in a 

2-1 decision, found that 

[tJhe COAH's staff's request of those funds is 
ultra vires. The authorization for such a 
turnover must come from the COAH Board. See 
N.J.S.A. 52:27D-329.2. The COAH Board, as it 
must now be constituted to comply with our 
March 8, 2012 judgment, has not met and has not 
authorized the demand imposed by the letters 
sent at the direction of the Acting Executive 
Director of COAH on July 24, 2012. 

[Aa13. J 

The same panel then found the motion in the other case, involving 

the procedure for taking trust funds, moot because of the grant of 
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this motion. Aa17. 

III. Legal Argument 

A. The Appellate Division correctly found that the State 
met the relevant standard of violation of the order 
required for ~ 1:10-3. 

The Attorney General, and the dissent below, confuse the 

standard for enforcement of litigant's rights with the heightened 

standard required for an additional award of attorney fees. As the 

Appellate Division found, the correct standard for a R. 1:10-3 

motion is amply met here - that the defendant knew what the order 

required, was able to comply, and had no justification to resist 

compliance. Aa12-l3. The Attorney General's assertion that 

something more is needed conflicts with substantial precedent. 

A motion to enforce litigant's rights absent a request for 

fees requires only a showing the opposing party is able to comply 

with the order but has not; the movant need not demonstrate that 

the opponent has willfully resisted the order. In a R. 1:10-3 

proceeding not involving attorney fees, "[U]pon a litigant's 

application for enforcement of an injunctive order [under ~ 1:10-

3], relief should not be refused merely because the violation was 

not willful." Dept. of Health v. Roselle, 34 N.J. 331, 347 

(1961); see also Abbott v. Burke, 163 N.J. 95, 100 (2000) (granting 

R. 1:10-3 motion despite explicit finding that the State had not 

acted in "bad faith" in noncompliance with order); Lusardi v. 

Curtis Point Property Owners Association, 138 N.J. Super. 44, 49 

(App. Div. 1975) ("demonstration of a mens rea, willful 
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disobedience and lack of concern for the order of the court, is 

necessary for a finding of contempt, but irrelevant in a 

proceeding designed simply to enforce a judgment on a litigant's 

behalf"}. A court, faced with noncompliance with an order, should 

grant relief under R. 1:10-3 unless a party is incapable of 

complying with the order. See, e.g., P.T. v. M.S., 325 N.J. 

Super. 193, 218 (App. Div. 1999) (rejecting motion to enforce 

payments after divorce because the defendant was already paying 

the most she could given her financial means, and was unable to 

pay more). Thus, ~ 1:10-3 requires only a showing that a party 

is capable of carrying out the judgment and did not do so. 

The cases cited by Appellant, and the dissent below, 

incorrectly attempt to apply the heightened standard for a post

enforcement motion for attorney fees when FSHC has made no such 

motion. R. 1:10-3 explicitly recognizes that not all successful 

motions to enforce litigant's rights result in an award of 

attorney fees: "the court, in its discretion, may make an 

allowance for counsel fees to be paid by any party to the action 

to a party accorded relief under this rule." (Emphasis added). 

The two cases relied upon by the Attorney General for the 

"willful" standard, Ab10-11, both concern fee awards. Hynes v. 

Clark, 297 N.J. Super. 44, 57 (App. Div. 1997), which the dissent 

below also cites, does indeed say that "a party has willfully 

failed to comply with a court order 'manifest [ing] contempt for 

the Court,'" Ab10, but the Attorney General omits the start of the 
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analysis which makes it clear that these words apply only to an 

analysis of attorney's fees: "~ 1:10-3 allows for a court, in its 

discretion, to award attorney's fees against a party that is found 

in contempt of court. Significantly, the comment to R. 1:10-3 

states in relevant part: 'a party who wilfully [sic] fails to 

comply with an order or judgment entitling his adversary to 

litigant's rights is properly chargeable with his adversary's 

enforcement expenses.'" Hynes, supra, 297 N.J. Super. at 57. 

Similarly, in Arrow Mfg. Co. v. West New York, 18 N.J. Tax. 574, 

578 (N.J. Tax 2000), the second case cited by the Attorney General 

for this proposition, the quoted language regarding a "conscious, 

intentional failure" clearly refers to the comment to R. 1:10-3 

comment stating, "a party who wilfully [sic] fails to comply with 

an order or judgment entitling his adversary to litigant's rights 

is properly chargeable with his adversary's enforcement expenses." 

(Citing Pressler, Current N.J. Court Rules, comment 5 on R. 1:10-3 

(2000) ). These precedents relied upon so heavily by Appellant thus 

simply do not apply to this matter, which does not seek fees. The 

standard cited by the dissent below of "establish [ing] an 

intentional disregard of our decision," Aa14, is likewise a 

standard from a fee motion, not an underlying R. 1:10-3 motion. 

Applying the correct standard of the State's ability to 

comply, it is undisputed and indisputable that the State was 

capable of reconvening the COAH Board to consider which trust 

funds should be seized. The State moved unsuccessfully before the 
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Appellate Division and this Court for a stay because it wished to 

avoid convening the Board. Ral-2. Indeed, the State has not 

convened the Board for any purpose since the March 2012 decision 

despite legal requirements for the Board to meet, to set income 

standards for applicants for affordable housing, and to authorize 

positions in litigation (including this case, which the COAH Board 

has never so much as reviewed), Ra23. This set of facts amply 

meets the standards of a R. 1:10-3 motion: the State could comply 

with the decision and simply has chosen not to do so. The 

Attorney General attempts to change the standard of evidence 

required to that for an attorney fees motion because, as the 

Appellate Division correctly found, this motion amply meets the R. 

1:10-3 standard based on the question actually presented by the 

motion. 

B. The March 8, 2012 decision of the Appellate Division 
required as a direct result the COAH Board to resume its 
functions under the FHA. 

The panel below correctly found that the Appellate Division 

had ordered that the COAH Board resume its duties under the FHA. 

The usurpation by the staff of COAH (apparently under the 

direction of persons other than the COAH Board) of the statutory 

functions of the Board, including the statutory requirement that 

it, and only it, demand municipal trust funds, amply justified the 

decision below. The Attorney General, in contrast, constrains the 

reading of R. 1:10-3 to the point that it would become useless in 
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enforcing a judgment - in contrast to decades of Supreme Court and 

Appellate Division precedent. 

A motion to enforce litigant's rights appropriately addresses 

a party's failure to comply with a prior court order. For example, 

in Loigman v. Tp. of Middletown, 308 N.J. Super. 500, 502-03 (App. 

Div. 1998), the Appellate Division found that a R. 1:10-3 motion 

properly enforced a prior order requiring a public body to comply 

with the Open Public Meetings Act (OPMA) when that body failed to 

comply with OPMA after the order. The Appellate Division rejected 

Defendant's assertion that a post-judgment violation of OPMA 

required a new case because the newer OPMA violations were not 

anticipated at the time of the original decision, finding that 

"Plaintiff utilized proper procedure, and he cannot be required to 

file separate complaints for each violation of the judgment. R. 

1:10-3 is still an appropriate vehicle for a party who, armed with 

a judgment directing that a defendant comply with a statute, 

alleges a violation of that judgment." Id. at 503-04. See also, 

e.g., Abbott, supra, 163 N.J. at 100-01 (granting motion in aid of 

litigant's rights as necessary to ensure implementation 

requirements from prior decision); Abbott v. Burke, 206 N.J. 332, 

359 (2011) (granting motion in aid of litigant's rights to enforce 

promises by State in prior litigation). To be sure, there must be 

a direct link between the judgment and the violative action; a 

motion in aid of litigants rights cannot seek to "implement, in 

minutia" directives not stemming from the prior order. Abbott v. 
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Burke, 170 N.J. 537, 565 (2002) (LaVecchia, J., concurring in part 

and dissenting in part) . 

The present matter stems from the State's failure to 

implement the core holding of the Appellate Division's decision. 

The Appellate Division "determine[d] that the Governor exceeded 

his authority under the Reorganization Act in abolishing COAH" and 

thus "conclude[d] that Reorganization Plan 001-2011, abolishing 

COAH, is invalid" and "reversed" the plan. In re Abolition of 

COAH, supra, 424 N.J. Super. at 412, 438. The Reorganization Plan 

transferred "all of the powers, functions, and the duties 

exercised by the Council, including, but not limited to, those 

powers, functions, and duties granted pursuant to P.L. 1985, ~. 

222, as amended and supplemented [i.e the FHA] ... are continued, 

transferred to, and vested in the Commissioner of the Department 

[of Community Affairs]." Aa2-3. When the Appellate Division 

reversed the Reorganization Plan, it returned the matter to the 

status quo ante - in which the Council once again would have the 

"powers, functions, and duties" assigned to it by the FHA. The 

decision below granting this motion thus correctly stated that 

"[t]he essential consequence of our judgment was to reinstate the 

COAH Board to its status prior to the adoption of the Governor's 

invalid Reorganization Plan." Aa12. The Court's reversal of the 

Reorganization Plan undid what the plan had done, and thus 

reinstated the COAH Board to its legal status and powers prior to 

the plan's adoption. 
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As the court below correctly found, there is "no merit" in 

the Attorney General's impossible contention that a Court needed 

to predict the precise action by which the State would violate its 

order. "That we were not prescient does not alter our power to 

enforce a judgment." Aa13. Indeed, R. 1:10-3 would mean little if, 

after a court ordered prospective injunctive relief against a 

public body, there was no way to address continuing violations 

through a motion to enforce litigants rights because they were 

"new" violations. Loigman, supra, 308 N.J. Super. at 503-04. It is 

hard to see the worth of a judgment that cannot practically be 

enforced when violated because a court does not know the names, 

places, and dates involved in future violations. 

The powers in the FHA that the Reorganization Plan had 

transferred from the COAH Board to the Commissioner of DCA, which 

the Appellate Division's reversal reinstated to the COAH Board, 

include the sole authority over the transfer of funds from 

municipal trust funds to the State. The FHA provides that: 

The council shall establish a time by which 
all development fees collected within a 
calendar year shall be expended; provided, 
however, that all fees shall be committed for 
expenditure within four years from the date 
of collection. A municipality that fails to 
commit to expend the balance required in the 
development fee trust fund by the time set 
forth in this section shall be required by 
the council to transfer the remaining unspent 
balance at the end of the four- year period. 

[N.J.S.A. 52:27D-329.2 
(emphasis added).J 

17 



The FHA defines the "council" referenced herein as the "Council on 

Affordable Housing to consist of 12 members appointed by the 

Governor with the advice and consent of the Senate." N.J.S.A. 

52:27-304(a); -305(a). As such, the FHA assigns the COAH Board 

authority to establish a deadline for the expenditure of trust 

funds and to require transfer of such funds to the State if not 

spent within that period. 

The Attorney General incorrectly claims that staff could send 

out letters demanding over $140 million in trust funds without the 

action of the COAH Board, and thus there was no violation of the 

Appellate Division decision. The powers of the COAH Board under 

the FHA include the authority to set a deadline for trust fund 

expenditure and to demand the transfer of funds. The Attorney 

General does not point to any such action by the Board, nor did 

one exist. 3 Yet despite the lack of Board action, COAH staff, under 

the direction of somebody other than the COAH Board, demanded the 

transfer of funds. 

The State in its brief may belatedly protest that the letters 

were merely ministerial documents and thus did not violate the 

statutory authorization. Aa5-13. But it is difficult to 

reconcile that position with the language of a letter that 

3 Nor does the Attorney General claim any Board action to delegate 
this duty to the staff, which is the only established procedure by 
which the Board can grant staff authority to implement a portion 
of the FHA. Ra27. The letter sent to municipalities from COAH's 
Executive Director, Aa15-16, does not set out any authorization 
from the COAH Board, nor any process before the COAH Board before 
funds are seized, because none existed. 
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requires that every municipality with a trust fund "shall 

effectuate a transfer of the correct balance by check to 'New 

Jersey Affordable Housing Trust Fund' and sent to the Council on 

Affordable Housing, P.O. Box 813, Trenton, NJ 08625 no later than 

August 13, 2012," Aa16, and requires sworn certifications by over 

300 mayors in the state that make them "subj ect to punishment." 

Ra31. The statute required action by the COAH Board - in stating 

that the Council "shall establish a time by which all development 

fees collected within a calendar year shall be expended" and that 

a municipality that did not meet that time "shall be required by 

the Council" to transfer the funds. If the Legislature intended 

the actions to be merely ministerial, it would not have 

specifically required decisions by the COAH Board to execute them. 

That the Appellate Division did not foresee precisely this 

manner of violating its mandate does not mean that R. 1:10-3 

cannot be used. To the contrary, that Rule would be rendered a 

nullity if it only applied to future violations that a Court could 

describe with certainty at the time of the order; the decision 

below correctly stated that no court can be so "prescient" as to 

enumerate all the ways a party may try to evade its order. Aa13. 

Because the reversal of the reorganization plan clearly and 

unequivocally required the COAH Board to resume its role under the 

FHA, as even the State acknowledged in its stay motion to this 

Court, Ra17-18, the Appellate Division correctly granted FSHC's 

motion to enforce litigant's rights. 
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v. ConcJ.usion 

For the above reasons, FSHC respectfully requests that the 

Court affirm the Appellate Division's order enforcing its March 8, 

2012 decision that the Reorganization Plan unlawfully transferred 

the COAH Board's powers under the Fair Housing Act and require 

that the COAH Board, and not staff, exercise the powers assigned 

to the Board pursuant to the FHA. 

Dated: /2---IY - ( 'L-
Respectfully submitted, 
FAIR SHARE HOUSING CENTER 
Attorneys for Appellant 

~/ 
Adam M. Gordon, Esq. 
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COUNCIL ON AFFORDABLE HOUSING 
AND PROVIDING FOR THE TRANSFER OF THE 
FUNCTIONS, POWERS, AND 
DUTIES OF THE COUNCIL ON AFFORDABLE 
HOUSING TO THE DEPARTMENT OF 
COMMUNITY AFFAIRS, REORGANIZATION PLAN 
1-2011 

MOTION FILED: 

ANSWER(S) 
FILED: 

03/26/2012 

04/10/2012 

SUBMITTED TO COURT: April 16, 2012 

ORDER 

CLERK 

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION 
DOCKET NO. A-006301-10T4 
MOTION NO. M-004607-11 
BEFORE 
JUDGE(S) : 

PART F 
CLARKSON S FISHER JR. 
WILLIAM E NUGENT 
PHILIP S CARCHMAN 

BY: OFFICE OF THE GOVERNOR, 
COMMISSIONER DEPT. OF 
COMMUNITY AFFAIRS 

BY: FAIR SHARE HOUSING CENTER 

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT, IT IS, ON THIS 
18th day of April, 2012, HEREBY ORDERED AS FOLLOWS: 

MOTION BY RESPONDENT 

MOTION FOR STAY 

SUPPLEMENTAL: 

N/A STATEWIDE 
ORDER - REGULAR MOTION 
AD 

DENIED 

FOR THE COURT: 

CLARKSON S FISHER JR., P.J.A.D. 



SUPREME COURT OF NEW JERSEY 
M-1383 September Term 2011 

070426 

F I LED 
JUN - 82012 

IN RE PLAN FOR THE ABOLITION OF 
THE COUNCIL ON AFFORDABLE HOUSING 
AND PROVIDING FOR THE TRANSFER OF 
THE FUNCTIONS, POWERS AND DUTIES 
OF THE COUNCIL ON AFFORDABLE 
HOUSING TO THE DEPARTMENT OF 
COMMUNITY AFFAIRS, REORGANIZATION 
PLAN 1-2011 

~ f rL"o R D E R 
<; v l-tLERK .; 

This matter having been duly presented to the Court, it is 

ORDERED that the motion of the Department of Community Affairs 

for stay is denied. 

WITNESS, the Honorable Stuart Rabner, Chief Justice, at 

Trenton, this 5th day of June, 2012. 

The foregoing is a true copy CLERK OF THE 

/~L~ 

of the original on file in my office. 
SUPREME COURT ) 

~-l-c g:aRKY;. THE SUPRflME COURT 
OF NEW J8RSBY 

A-006301-10 
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CHRIS CHRISTIE 
Governor 

KIM GUADAGNO 
Lt. Governor 

State of New Jersey 
OFFICE OF THE ATTORNEY GENERAL 

DEPARTMENT OF LAw AND PUBLIC SAFETY 

DrvrsrON OF LAw 
25 MA!!KET STREET 

POBox1l2 
TRENToN. NJ 08625-0112 

March 26, 2012 

Joseph H_ Orlando, Clerk 
Superior court of New Jersey 
Appellate Division 
Richard J_ Hughes Justice Complex 
P.O. Box 006 
Trenton, New Jersey 08625-0006 

JEFFREY S. CIlJllSA 
AtUlrney General 

CHRISTOPHER S. PORRINO 
Direcror 

Re: In Re A Plan For The Abolition of the Council On 
Affordable Housing 
Docket No. A-6301-10T4 

Dear Mr. Orlando: 

Please accept this letter brief and appendix pursuant 

to R. 2:2-6-2(b) in support of Respondent, Governor Chris 

Christie's Motion for Stay. With due respect to the court's 

opinion, the plain language of the Executive Reorganization Act, 

N.J.S.A. 52:14C-l et ~, does not support the court's 

conclusion. Moreover, the Commissioner of the Department of 

Community Affairs has in place an administrative process that 

fosters efficient review of municipaL affordable housing plan in 

accordance with Fair Housing Act, N.J.S.A. 52:27D-301 et ~, 

thereby ensuring that affordable housing opportunities are 

HUGlIllS JUSTICE CoMPLEX • TELEPHONE: (609) • 777·3442FAX: (609) 777-0848 
New Jersey 18 An EqUIJI Opportunity Employer' Prinred on Recycred Paper and Recyclable -3a-
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captured while this matter is under judicial review. It 

therefore, is appropriate to grant a stay and preserve the 

status quo while the Supreme Court reviews this matter. 

TABLE OF CONTENTS 

PAGE 

PROCEDURAL HISTORY AND COUNTERSTATEMENT OF FACTS ............... 2 

ARGUMENT 

THIS COURT SHOULD STAY ITS JUDGMENT PENDING 
SUPREME COURT ACTION ON THE PETITION FOR 
CERTIFICATION 
STATUS QUO 
ADMINISTRATIVE 

IN ORDER TO PRESERVE THE 
AND ALLOW THE PRESENT 

PROCESS TO CONTINUE SO THAT 
AFFORDABLE HOUSING OPPORTUNITIES CAN BE 
CAPTURED WITHOUT DELAY ............................... 6 

CONCLUSION ................................................... 13 

APPENDIX 

Certification of Richard E. Constable, III .................. Ra1 

. PROCEDURAL HISTORY AND STATEMENT OF FACTS' 

Respondent, Governor Chris Christie, seeks a stay of 

the court's decision in In re Abolition of the Council on 

Affordable Housing, Docket No. A-6301-T4 (decided March 8, 

2012), pending the Supreme Court's decision on respondent's 

petition for certification.2 

Effective July 2, 1985, _the Legislature enacted the 

'The Procedural History and Statement of Facts have been 
combined for clarity and brevity. 

2Respondent will file a Notice of Petition within the time 
allowed by ~ 2:12-3. 
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Fair Housing Act (FHA), N.J.S.A. 52:27D-301 et seq., in response 

to the Supreme Court's decisions in Southern Burlington County 

NAACP v. Mount Laurel, 67 N.J. 151 (1975) (Mt. Laurel I) and 

Southern Burlington County NAACP v. Mt. Laurel, 92 N. J . 158 

(1983) (Mt. Laurel II). The FHA Provides an administrative 

alternative to builder's remedy litigation as a means to satisfy 

the municipal obligation to provide for the fair share need. 

N.J.S.A. 52:27D-303. To this end, the FHA declares that the 

"mediation and review process set forth in this' act" is the 

preferred method to resolve "existing and future disputes 

involving exclusionary zoning." Ibid. 

The FHA mediation and review process involves 

reviewing municipal housing elements and fair share plans, 

conducting mediation when there are objections to a plan, and, 

ultimately, granting or denying municipal petitions for 

substantive certification depending upon whether the plan 

provides a realistic opportunity for the provision of the 

municipality's fair share of affordable housing. N.J.S.A. 

52:27D-315. The FHA establishes the Council on Affordable 

Housing (COAH) in, but not of, the Department of Community 

Affairs (DCA), as the administrative agency to oversee the FHA's 

implementation. N.J.S.A. 52:27D-305; 314. 

On June 29, 2011, pursuant to his authority under the 

Executive Reorganization Act, N.J.S.A. 52:14C-1 et ~, the 

-Sa-
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(Slip op. at 

,7) . In accordance with the Act, the Governor filed the Plan 

with the Secretary of State and the Office of Administrative Law 

and delivered it to the Senate and General Assembly. (Slip' op. 

at 9). Because the Legislature did not disapprove the Plan, it 

became effective at the end of the statutory 60-day period. 

N.J.S.A. S2:14C-7.1 

The Plan states that abolishing COAH will reduce 

expenditures and promote "economy and efficiency in the 

operations of the executive branch by eliminating a costly and 

burdensome regulatory agency." (Slip op. at 7). The Plan's 

purpose "is to reduce the unnecessary complexity of affordable 

housing administration in New Jersey, lower administrative costs 

associated with the present regulatory process, and streamline 

the development of new housing projects." Ibid. It further 

recognizes that the DCA is statutorily charged with providing 

assistance to municipalities and overseeing local government 

affairs, (Slip op. at 7-8), and that, as part of these 

functions, DCA is involved with affordable housing programs. 

Accordingly, the Governor concluded that abolishing COAH and 

transferring its functions, duties, and powers to the DCA 

Commissioner will improve the operation of the Executive Branch 

The Plan was published in the New Jersey Register on 
August 1, 2011. 43. N.J.R. 1621. 
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as well as provide a better execution of the relevant laws. 

(Slip op. at 9). The Plan further abolishes the terms of 

existing COAH members and transfers those powers, functions and 

duties to the Commissioner. (Slip op. at 8). 

The Commissioner of DCA immediately established Local 

Planning Services (LPS) within his office and charged that unit 

with overseeing affordable housing matters. (Ra2) ., LPS' 

responsibilities involve all matters under the FHA, including 

reviewing municipal plans submitted pursuant to the FHA. Ibid. 

Since the Reorganization Plan, the Commissioner has ensured 

prompt and efficient action on motion applications, waiver 

requests, affordable housing spending plans, economic 

feasibility determinations and other matters as they relate to 

municipal plans. Ibid. In short, the Commissioner created a 

structure that assists municipalities in moving forward 

expeditiously with affordable housing opportunities to the 

extent possible while the third round regulations concerning 

prospective need remain under supreme Court review.' (Ra3). 

Appellant Fair Share Housing Center appealed from the 

Reorganization Plan, arguing that the Reorganization Act does 

not authorize the Governor to .abolish an "in but not of" agency. 

'''Ra'' refers to Respondent's appendix. 
'In the Matter of the Adoption of N.J.A.C. 5:96 and 5:97, 

Docket No. 67,126, concerning the validity of COAH's third round 
methodology presently is pending before the Supreme Court. 

-7a-



March 26, 20J.2 
Page 6 

In In re Abolition of the Council on Affordable Housing, Docket 

No. A-630J.-J.OT4 (decided Mar. 8, 201.2), this court concluded 

that a strict construction of the Reorganization Act does not 

grant the Governor the authority to abolish an "in but not of" 

agency. (Slip op. at 2). The court, therefore, invalidated the 

Reorganization Plan. Ibid. 

The Governor seeks a stay of this decision to preserve 

the status quo pending the Supreme Court's decision on the 

petition for certification. 

ARGUMENT 

THIS COURT SHOULD STAY ITS JUDGMENT PENDING 
SUPREME COURT ACTION ON THE PETITION FOR 
CERTIFICATION IN ORDER TO PRESERVE THE STATUS 
QUO AND ALLOW THE PRESENT ADMINISTRATIVE 
PROCESS TO CONTINUE SO THAT AFFORDABLE 
HOUSING OPPORTUNITIES CAN BE CAPTURED WITHOUT 
DELAY. 

'This court should grant a stay pending Supreme Court 

review of the petition for certification to preserve the status 

quo and allow the Department to continue its efforts in 

,assisting municipalities in effectively providing affordable 

housing. A party is entitled to the remedy of a stay if the 

familiar factors established in Crowe v. De Gioia, 90 N. J. 126 

(J.982), are present. The request for a stay in this matter 

satisfies these necessary criteria. 

With due respect to this court's judgment, the State 

has established a reasonable likelihood of success on the 

-8a-
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merits. In invalidating the Plan, this court erred in two 

fundamental respects because it strayed far from the statutory 

text: first, it misconstrued the plain language of the 

Reorganization Act as it relates to the term "abolition"; and, 

second, it read a limitation into the Act not supported by its 

language or required by the Constitution. The court suggested 

that it was construing the Reorganization Act strictly. (Slip 

op. at 2). Instead, the court divined legislative intent that 

the statutory language does not support. The court parsed the 

word "abolition" from N.J.S.A. 52:14C-3, treating one word in a 

list of permissible actions differently than the others in the 

provision. In doing so, the court created a fundamental 

inconsistency between its interpretation and the plain language 

of the Reorganization Act. 

Second, the decision concluded that since "in but not 

of" agencies are not specifically included in the Act, they, 

therefore, are excluded from the Act. The court opined that the 

Legislature creates "in but not of" agencies to place the agency 

beyond the Governor's control. In this regard, the court 

concluded that "in but not of" agencies, therefore, are not "of" 

the executive branch as defined in N.J.S.A. 52:14C-3(a) (1). The 

court is mistaken. Initially, this conclusion ignores the 

constitutional structure imposed on the executive branch, 

discounting impermissibly the executive power vested in the 

-9a-
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Governor over the 20 principal departments of government. N.J. 

Const. art. V, §1, 11. All governmental entities are required 

to be in one of the 20 principal departments and all entities 

necessarily are part of the executive branch. 

Even if the language of the Reorganization Act 

required the court to resort to legislative history, the 

Reorganization Act's histories do not support the court's 

conclusion that the Legislature intended to exclude "in but not 

of" agencies from that Act. Indeed, since such entities 

constitutionally are part of the executive branch, absent the 

express exclusion from the "agency" definition, a plain reading 

of the Act supports the conclusion that all governmental 

entities, as part of one of the 20 principal departments, must 

be "of the executive branch" and included within the "agency" 

definition. Nobrega v. Edison Glen Associates 167 N.J. 520, 

536 (2001) (court should look first to plain terms of statute) i 

Sasco 1997, NI, LLC v. Zudkewich, 166 N.J. 579, 586 (2001) (if 

language is plain and clear, court's function is to enforce 

terms as written) . 

Moreover, the limitations that this court read into 

the Reorganization Act -are inconsistent with the Act's 

historical application and construction. If the grant of 

authority contained in the Reorganization Act does not, by some 

unwritten limitation, apply to "in but not of" agencies, then 

-10a-
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this court's judgment would apply to all actions under the Act. 

The Act itself makes no distinctions between transfers and 

abolitions and, as such, gives this court no license to do so. 

Accordingly, the Act provides no statutory or historical support 

for the distinction that this court made between the plan at 

issue here and a previous plan that this court acknowledged was 

valid. (Slip op. at 14, n.3.) Other reorganization plans. 

further illustrate this. without challenge, Governor Whitman 

used the Reorganization Act to reconstitute the Board of 

Regulatory Commissioners as the Board of Public Utilities and to 

move it from "in but not of" the Department of Environmental 

Protection and Energy to "in but not of" the Department of 

Treasury. N.J.S.A. 13:1D-1. Likewise, without challenge, 

Governor Whitman moved the Historic Trust Commission from the 

Department of Environmental Protection to the Department of 

Treasury. (Slip op. at 14) . Instead, the opinion 

differentiates "transfer" from "abolition" and concludes that a 

Governor can transfer an 'in- but not of" agency, but may not 

abolish it. 

The Reorganization Act does not support this court's 

distinction between "t:t:aIlsfers" and "abolitions." The Act 

specifically states that reorganization under the Act "means a 

transfer, consolidation, merger, coordination, authorization, or 

aboli tion, referred to in section 4 of this chapter." N.J.S.A. 

-11 a-
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52: 14C-4 speaks of abolishing the 

The Act does not suggest, much less 

prohibit, the Governor from abolishing an nin but not of" 

agency, or for that matter, taking any other action enumerated 

within the definition of reorganization. The court's decision 

to the contrary is contrary to a plain reading of the statutory 

language and, moreover, leads to an inconsistent result. 

Nobrega v. Edison Glen Associates, supra; Sasco 1997, NI, LLC v. 

Zudkewich, supra. The Governor, therefore, has a reasonable 

likelihood of success on the merits of this claim. 

A stay also is warranted to prevent irreparable harm. 

Municipalities have applied to the Commissioner's Office to 

ensure that affordable housing opportunities are captured, 

either through actual development of affordable units or by 

monetary contributions through development fees. (Ra2-3) • If 

the court's decision introduces uncertainty into the affordable 

housing arena, the potential loss of affordable housing that 

might result would cause irreparable harm. This court should 

permit the Commissioner to continue to approve municipal 

requests for actions aimed at 'capturing affordable housing 

opportunities during tha pendency of legal proceedings. To find 

otherwise would undermine the present provision of affordable 

housing, invite additional litigation, and create the kind of 

uncertainty pending appeal that the courts have sought to avoid. 

-12a-
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The seeking of a stay also usually implies maintaining 

the status quo. Waste Management v. Union County Utilities, 399 

·N.J. Super. 508, 520 (App. Div. 2008). In this case, the 

Commissioner has in . place an efficient and effective 

administrative mechanism t.o review municipal plans and matters 

relating to those plans. Immediately upon implementation of the 

Reorganization Plan, the Commissioner established LPS, a unit 

with expertise in the FHA, which is fully capable of assisting 

him in reviewing municipal housing elements and fair share 

plans. (Ra2) . With LPS's assistance, the Commissioner is 

ensuring prompt and efficient municipal satisfaction of the fair 

share need by issuing decisions on motion applications, waiver 

requests, spending plans, economic feasibility determinations 

and other matters. Ibid. While the third round prospective 

need obligation presently is under Supreme Court review, the 

system in place has allowed municipalities to move forward with 

available affordable housing opportunities. For example, the 

Commissioner's actions have allowed municipalities to take steps 

to purchase land for affordable housing projects and establish 

administrative mechanisms necessary for such projects. Ibid. 

Thus, the -DCA is fulfilling the FHA's goal of 

providing an administrative forum for municipalities to satisfy 

their fair share need. N.J.S.A. 52:27D-303. It has enabled 

towns to provide affordable housing opportunities without delay, 

·13a· 
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to the extent possible given the pending matter concerning the 

third round regulations. The Commissioner, therefore, is 

furthering the provision of affordable housing. 

A stay will allow DCA and the Commissioner to continue 

their efforts. Absent the requested relief, this system will be 

halted without an appropriate entity to replace it immediately. 

COAH cannot become operational with the flip of a switch. The 

Commissioner has a system that can continue now without the 

delay that will be inherent with COAH. Preserving the status 

quo allows the present system to continue to operate pending 

appeal thereby ensuring the effective delivery of affordable 

housing, in furtherance of the FHA's goals. 

Thus, when balancing the relative hardships and 

interests, including the public interest, the weight certainly 

falls on maintaining the status quo. Failure to grant the 

relief requested will remove an effective administrative 

structure presently operating well and efficiently that furthers 

the FHA's stated goals and purposes. There will be delay and 

uncertainty that can only harm the ability of towns to move 

forward expeditiously with available affordable housing 

opportunities. SUGh a result will undermine the present 

application of the FHA. 

Accordingly, this court should grant a stay pending 

review of this matter by the Supreme Court. The FHA still will 

-14a-
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be implemented. An administrative mechanism for review of 

municipal plans still remains in place. The stay simply will 

allow the process to continue without delay. 

CONCLUSION 

For the foregoing reasons, it is respectfully requested 

that the court grant a stay pending Supreme Court review. 

By: 

Respectfully submitted, 

JEFFREY S. CHIESA 
ATTORNEY GENERAL OF NEW JERSEY 

, 

}4.vJ~ ~ 
'Geraldine Callahan 
Deputy Attorney General 

c: Kevin D.Wa1sh, Esquire 
Henry L. Kent-Smith, Esquire 
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JEFFREY S. CHIESA 
ATTORNEY GENERAL OF NEW JERSEY 
Attorney for Respondent, 
Governor Chris Christie 

R.J. Hughes Justice Complex 
25 Market Street 
P.O. Box 112 
Trenton, New Jersey 08625 

By: Geraldine Callahan 
Deputy Attorney General 
(609) 777 -3442 

IN RE A PLAN FOR THE ABOLITION 
OF THE COUNCIL ON AFFORDABLE 
HOUSING AND PROVIDING FOR THE 
TRANSFER OF THE FUNCITIONS, 
POWERS, AND DUTIES OF THE COUNCIL 
ON AFFORDABLE HOUSING TO THE 
DEPARTMENT OF COMMUNITY AFFAIRS 
REORGANIZATION PLAN NO. 001-2011 

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION 
DOCKET NO. A-6301-10T4 

Civil Action 

CERTIFICATION OF 
RICHARD E. CONSTABLE, III 

RICHARD E. CONSTABLE, III, of full age, hereby certifies: 

1. I am the Acting commissioner of the Department of 

Community Affairs. As such, I am familiar with the facts -in the 

above-captioned matter. 

2. Pursuant to Reorganization Plan No. 001-2011. 

effective August 29, 2011, I became responsible for carrying ou"t;( 

the requirements of the -Fair Housing Act and the existing 

Ra1 
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regulations set forth at N.J.A.C. 5:96 and 5:97 previously 

enforced by the New Jersey Council on Affordable Housing 

("COAH" l . In order to do so, immediately subsequent to the 

effective date of the Reorganization Plan, the Commissioner of 

community Affairs at that time ("Commissioner") established 

wi thin the Of fice of the Commissioner, Local Planning Services 

("LPS" l , as the administrative group responsible for 

implementing the Fair Housing Act and applicable affordable 

housing regulations. 

3. Through LPS, the Commissioner's Office has been able 

to ensure prompt and efficient municipal actions concerning 

affordable housing obligations by issuing to "municipalities 

decisions on motion applications, waiver requests, affordable 

housing spending plans, economic feasibility determinations and 

other matters. 

4. This system has enabled municipalities to move forward 

without delay with affordable housing opportunities to the 

extent possible given the uncertainty of the prospective need of 

municipalities under the third round regulations currently under 

appeal in the Supreme Court. 

5. Wi thout the issuance of a stay by this court of the 

March 8, 2012 decision reversing Reorganization Plan 001-2011, 

the system put into place by the Commissioner's Office, which 

thus far has promoted the efficient provision of affordable 

-2- Ra2 
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housing, will be immediately halted without an appropriate 

en"ti ty to replace it. At the time the Reorgani zation Plan 

became effective, COAH had five sitting members. With the 

"exception of the Commissioner and the Executive Director of the 

Housing and Mortgage Finance Agency, COAH members are required 

to be appointed. As a result, reconstituting COAH under the 

court's March 8 decision presents practical difficulties. The 

granting of stay of that decision will allow for the 

preservation" of the status quo and permit the Commissioner's 

Office to continue to approve affordable housing efforts by 

municipalities pending appeal of the instant matter. 

6. In addition, delay in the approval of proposed 

municipal affordable housing actions may result in the permanent 

loss of such opportunities. Many of the actions approved by the 

Commissioner's Office under the Reorganization Plan have been of 

an emergent nature due to the existing housing and real estate 

market. Delay in approvals of municipal proposals could result 

in the failure to finalize proposed property purchases to meet 

municipal affordable housing needs. 

loss of such opportunities. 

- 3· 

A stay would prevent the 

Ra3 

-18a-



I certify that the foregoing statements made by me are 

true. I am aware that if any of the statements made by me are 

willfully false, I am subject to punishment 

RICHARD E. CONSTABLE, III 

Dated: March 23, 2012 

·4· Ra4 
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JEFFREY S. CHIESA 
ATTORNEY GENERAL OF NEW JERSEY 
Attorney for Respondent 

Governor Chris Christie 
R.J. Hughes Justice Complex 
25 Market Street 

-:I? O. Box 112 
Trenton, New Jersey 08625-0112 
(609) 777-3442 

By: Geraldine Callahan 
Deputy Attorney General 
geraldine.callahan@dol.lps.state.nj.us 

IN RE A PLAN FOR THE ABOLITION 
OF THE COUNCIL ON AFFORDABLE 
HOUSING AND PROVIDING FOR THE 

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION 
DOCKET NO. A-6301-10T4 

TRANSFER OF THE FUNCTIONS, POWERS: Civil Action 
AND DUTIES OF THE COUNCIL ON 
AFFORDABLE HOUSING TO THE NOTICE OF MOTION FOR STAY 
DEPARTMENT OF COMMUNITY AFFAIRS 
REORGANIZATION PLAN NO. 001-2011 

TO: Joseph H. Orlando, Clerk 
Superior Court of New Jersey 
Appellate Division 
Richard J. Hughes Justice Complex 
P.O. Box 006 
Trenton, New Jersey 08625-0006 

Kevin D. Walsh, Esquire 
Fair Share Housing Center 
510 Park Boulevard 
Cherry Hill, NJ 08002 

Henry L. Kent-Smith, Esq. 
Fox Rothschild, LLP 
997 Lenox Drive 
Lawrenceville, NJ 08648 

PLEASE TAKE NOTICE that Jeffrey S. Chiesa, Attorney 

General of New Jersey, by Geraldine callahan, Deputy Attorney 

General, attorney for Respondent, Governor Chris Christie, 

hereby moves before the Superior Court of New Jersey, Appellate 

-20a-



Division, for an Order granting Respondent's Motion for Stay 

pending Supreme Court review of the Petition for Certification. 

In support of this motion, the undersigned will rely 

upon the attached brief and appendix. 

BY: 

Dated: March 26, 2012 

Respectfully submitted 

JEFFREY S. CHIESA 
ATTORNEY GENERAL OF NEW JERSEY 

"Geraldine Callahan 
Deputy Attorney General 
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OF THE 
NEN JERSEY 

COUNCIL ON AfFORDABLE HOUSING 

PREAMBLE 

The New Jersey Council on Affordable Housing was created by the "Fair 
Housing Act", P.L. 1985 Chapter 222, N.J.S.A. 52:270-301, rt ag., (the 
Act), and pursuant to S6A of the Act, N.J.S.A. 52:27D-306, is authorized to 
establish and from time to time alter such plan of orgilnization as it may 
deem expedient for its operation and internal management and for the conduct 
of its affairs and business. the following shall constitute and comprise 
the full and complete by-laws of the Council on Affordable Housing. 

ARTICLE ONE - THE COUNCIL ON AFFORDABLE ROUSING 

Section 1. Name. The official name of the Council shall be the "New 
Jersey Council on Affordable Hous1rlg," (the "Council"). 

Section 2. Seal of the Coulld1. The seal of th@ Council shall be in 
the form of a ci rcl e and shall bear the words "New Jersey Coundl on 
Affordable Housing-Established 1985" and shall be of such design as 
determined by the Council. 

Section 3. Office Qf the Council. The prinCipal office of the Council 
shall be located at 101 South Broad Street, Trenton, New Jersey 08625. The 
Counc-iJ may have offices at such other places within the State of New Jersey 

lii 
as the business of the Council may require and as it may from time to time 
designate by resolution. 

Sect; on 4. Fi sca 1 Year. The fi sca 1 year of the Cound 1 sua 11 be the 
same as that of the State of New Jersey, wh1ch includes the 12 month period 
commencing at 12:01 a.m. on July 1 pf each year and ending at 12;01 a.m. the 
succeeding July 1. 

Section 5. General Powers. The property, affairs and business of the 
CounCil shall be managed by the Council to· the extent of the powers and 
authority allocated to the Couocil by the Act. 



ARTICLE IHO-COUNCIL MEETINGS 

Section 1. Regular Meetings. All regular meetings of the Council shall 
be conducted in accordance with the provisions of the open Public Meetings 
Act, P.L. 1975 £. 231, N.J.S.A. 10:4-6 gt ~., at a time and place to be 
designated by the Council. Adequate notice as defined under the Open Public 
Meetings Act, shall be given by the Secretary/Treasurer. 

Section 2. Annual Meeting. 
held at the principal office of 
shall take the following actions: 

The annual meet; ng of the Cound I sha 11 be 
the Council in January at which the Council 

a. Adopt the annual notice of meetings required by the Open Public 
Meetings Act; and 

b. Elect a Vi ce-Chai rperson, a Second Vi ce-Chai rperson and 
Secretary/Treasurer; and 

c .. Authorize delegations of power and authQrHy to the Executive 
Director; and 

d. Transact such other business as may properly come before 
the meeting. 

Section 3. Special Meetings. Special meetings of the Counci I may be 
called at any time by the Chairperson and must be called by the Chairperson 
or upon receipt of the request of three other members of the Council. The 
Chairperson may fix any time and place as the time and place for holding any 
speCial meeting. The Executive Director shall be informed of the call of 
such speci al meeti ng suffi c1 ently in advance to permit the 
Secretary/Treasurer to give adequate not; ce as defi ned in the Open Pub Ii c 
Meetings Act. Notice of such meetings shall be in writing and shall be 
given personally or by mailing to each member of the COuncil at an address 
as it appears in the records of the Council. 
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Section 4. Emergency Meetings. Emergency meetings may be called by the 

Chairperson at any time in accordance with the Open Public Meetings Act. 

Secti on 5. Quorum. At any meet; ng of the Count; 1 a quorum shall 

constitute a majori ty of the appoi nted members for a 1,l purposes. No vacancy 

in the membership of the Council shall impair the right of a quorum of the 

members to exercise all the powers and perform all the" duties of the Counci 1. 

Section 6. Manner of Acting. Qn any question presented. the number of 

members present shall be recorded by the Secretary/Treasurer .. Actions may 

be taken and motions and resolutions adopted by the Council upon the 

affirmative vote of a majority of the members present. 

Section 7. Resolutions to be jn Writjng. 

the Count: i 1 sha 11 be set down or memoria Ii zed ; n 
All resolutions adopted by 

writi ng and shall be copi ed 

in or attached to a journal of the proceedings of the Counti I with il 

certification of authenticity by the SecretarylTreasurer or other authorized 
officer of the agency. 

Section 8. Certification of Resolutions. Each member of tile CounCil 

and each officer of the Council is authorized to certify, when required, the 

records, proceedings·or resolutions of the Council. 

\ 
ARTICLE IHREE-QFFlCERS 

Section 1. Officers. The officers of the Council shall be a 
Chai rperson, a _ V1Ce:::Chairperson, a Second Vice-Chairperson, a 

Secretary/Treasurer and an Executive Director and such other officers as may 

be designated from time to time by the Countil. The Vice-Chairperson, 

Second Vi ce-Chai rperson and SecretarylTreasurer shall be el ected annually. 

These officers shall hold their ·offices for such terms as shall be 

determi ned by the Council and shall exert; se such powers and perform such 

duties as shall be determined from time to time by the Council. 
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Section 2. Selection and Terms of Office. The ehai rperson sha 11 be 
the Commissioner of the Department of Community Affairs. The 
Vi ce-Chai rperson, Second Vi ce-Chai rperson and Secretary/Treasurer shall be 

elected annually by a majority vote and shall serve a term of one year. The 

Secretary/Treasurer need not be a member of the Counci 1. The Executi ve 

Director shall not be a member of the Council and shall be designated at any 

annual, regular or special meeting and shall hold office for such term or 

period of time, and at such salary, as the Council shall determine. 

Section 3. Vacancies. In case any officer of the Council, other than 

the office of Chairperson. becomes vacant by death, resignation. removal or 

any other cause, or in the event additional offices are created by the 

Council. the members may at a meeting elect an officer to fill such vacancy 

or additional office. and the officer so elected shall serve until the next 

annual meeting of the Council and until the election of a successor. 

ARTICLE FOUR-DUTIES OF OFFICERS 

Section 1. Chairperson. The Chairperson shall preside at all meetings 

of the Council and rule on all questions of order. subject to appeal to the 

members. The Chairperson shall submit such recommendations as the 

Chairperson may consider proper concerning the business, duties and affairs 

of the Council. The Chairperson may execute on behalf of the Council. 

documents. contracts and other instruments by manual or facsimile signatures 

and shall have such other powers and shall perform such other duti es as the 

COuncil may prescribe from time to time by resolution. 

Section 2. V1 ce-Chairperson. The Vice Chairperson shall preside over 

all meetings in the absence or disability of the Chairperson and shall 

perform the duties of the Chairperson in the event the office of ChairperSOn 

is vacant or in the event the Chairperson is unable to perform such duties 

by reason of illness. disability or absence. The Vice-Chairperson shall 

have such other powers. perform such other duties as the Council may 

prescribe from time to time by resolution. 
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Section 3. The Second Vice-Chairperson •. The Second Vice-Chairperson 
shall preside over all meetings in the· absence or disability of the 
Chairperson and V1ce-Chairperson and shall perform the duties of the 
Chairperson in the event the offices of Chairperson and Vice-Chairperson are 
Vacant or in the event the Chairperson and Vice-Chairperson are unable to 
perform such duties by reason of illness, disability or absence. The Second 
Vice-Chairperson shall have such other powers and perform such other duties 
as the Council may prescribe from time to time by resolution. 

Section 4. Secretary/Treasurer. The SecretarylTreasurer s ha 11 act as 
clerk of all meetings of the Council, record or cause to be recorded all the 
proceed; ngs of the meeti ngs of the Cound 1, and cause such records to be 
kept in such a manner as to insure their permanence. The 
Secretary/Treasurer shall attend to the giving of notices of the Council and 
shall have charge of such books, documents and papers as the Council may 
determine and shall have the custody of the Coun~il's seal and the power to 
affix and attest the same. The Secretary/Treasurer may adopt a facsimilll 
signature to be utilized in the performance of assigned responsibiliths. 
The Secretary/Treasurer shall in general perform all the duties incident to 
the office of Secretary/Treasurer, subject to the control of the Council and 
shall have such other powers to do and perform such other duties as the 
Council may prescribe from time to time by resolution. Under the direction 
of the Chairperson, the Secretary/Treasurer shall also prepare any reports, 
for approval by the Council, to be ·submitted to the Legislature pursuant to 
the Act. The SecretarylTreasurer shall also keep a record, containing the 
names alphabetically arranged, of all persons who are members of the Council 
showing their places of business and places of residence and dates of 
membership or dates of designation. The Secretary/Treasurer shall have such 
additional powers and duties as the Council may prescribe from time to time. 

Section 5. Executive Director. The Executive Director, subject to the 
actions of the Council, shall have general supervisory and management 
responsibility over all the activities of the Council. The Executive 
Director shall have the following powers and duties in addition to any other 
duties aSsigned by these by-laws or by resolutton of the COuncil: 
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a .. Delegation. The Executive Director may delegate, in whole or in 
part. any power. authority or discretion conferred upon the Executive 
Oi rector by any of the provi si ons of these by-laws.or by any resolution 
adopted by the Council. to any other officer or member of the staff. 
provided however. that the Council must approve in advance any such 
delegation. The Executive Director shall maintain a permanent record of all 
such delegations of authority and power. 

The Council authorizes the following delegations of authority and power 
to the Executive Oirector that shall be reviewed and approved at the annual 
meeting: 

1. Approval of·conslstent development fee ordinances and amendments; 
2. Approval of consistent development fee spending plans and 

amendments; 
3. Appointment of Council mediators; 
4. Approval of one mediation extension for up to 60 days; 
5. Signing of Council approved orders at request of 

Chairperson. 

All such actions shall be reviewed by both the Deputy Executive Director 
and the Deputy Attorney General. A list of all such actions that occurred 
prior to each Councll meeting shall be attached to the monthly agenda of the 
Council. 

b. P~rsonnel. The Executive Director may: 

(i) Create, determine and prescribe the duties of new and 
existing positions and the qualifications for appointments made thereto: 

(ii) Make appointments to the Council staff; 

<iii) Make promotions and demotions within the staff; 

(iv) Terminate appointments to the.staff; 
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(v) Grant or authori ze the grant; ng of vacat; ons, s i ell. 1 eave. 
other leaves of absence and take other necessary actions affecting personnel. 

c. Fi nancia 1. The Exl!cuti ve Di rector shall supervi SI! the 
procedures for procurement of all suppl i es, material and equi pment needed 
for the efficient and effective operation of the Council and shall authorize 
or arrange for expenditures pursuant to contracts or purchase orders, upon 
such terms and conditions as may be deemed proper, for said supplies, 
material and equipment, when such expenditures do not exceed $7,500. 

d. Intervention Before Legislative and Regulatory Bodies. The 
Executive Director may authorize the intervention and partiCipation on 
behalf of the Council in any proceeding before Federal and State legislative 
or regulatory bodies or any other administrative tribun~l of the United 
States or the State of New Jersey or any subdivision thereof. 

e. Legal Advice and Litigation. The Executive Director may 
request legal counsel to provide advice and, subject to the Council's 
approval, request legal counsel to initiate. intervene or take any other 
action with regard to litigation on behalf of the Council. 

f. Hearings. 
approval, authorize and 
State law. 

The Executive Director may. with prior Council 
hold hearings as appropriate under the Act or under 

g. Scope of Adminjstrati.ve Powers. 
the Executive Director shall not be construed 
of the Council to act in any case. 

The powers vested herei n in 
or deemed to affect the power 

Section 6. Removal of Officers. Any officer or agent of the Council 
other than the Chairperson may be removed by the Council whenever in its 
judgment the best interests of the' Coundl will be served thereby. The 
remova 1 of a member Of the Cound I from an off; ce thereof sha 11 ; n no way 
constitute such member's removal as a member of the Council. 
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ARTICLE FIVE-coMMITTEES 

Section 1. ApPointment. The Council may appoint such committees as may 
be necessary to facilitate its purposes from time to time. 

ARTICLE SIX-AUTHORIZED SIGNATURES 

The Chairperson and in his/her absence the Vice-Chairperson or Second 
Vice-Chal rperson, and such other members· or officers as may be authorized. by 
resolution of the Council. or as are authorized by these bY-laws, may 
execute on behalf of the Council all documents, contracts and other 
instruments as may be authorized by these by-laws, the Act or any resolution 
of the Council. The Chairperson, Vice-Chairperson and Second 
Vice-Chairpe.rson and such other members or officers as may be so authorized 
by the Councilor these by-laws may each adopt a facsimile signature to be 
utilized in the execution of such documents. contracts and other instruments. 

ARTICLE SEV~ITIQNAL STAFf 

The COuncil shall name and appOint. from time to time, such additional 
officers, consultants and employees as it may require. 

ARUa.E ElGHT--AOOPUON. AMENDMENT OR REPEAL OF BY-LAMS 

These by-laws may be adopted, altered, amended or repealed at any 
meeting of the Council by the affirmative vote of a majority of the members 
present provided that notice of the proposed action shall be given at least 
seven days prior to the meeting of the Council at which the motion to adopt 
such resolution is made. 

ARTICLE NINE-SUSPENSION Of BY-LAMS 

Any and all prov; s \ ons of these by-l awS may be suspended by unani mous 
consent of the members present at any duly constituted meeting of the 
Counci 1. 
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CERTIFICATION 

The foregoi n9 ; s a true copy of the Oy-Laws duly adopted by the New 

Jersey Counci 1 on Affordable Housi n9 at a meeti ng of the Council hel d on 

December 16. 1985 and amended on February 7. 1996. 

~~ 
Harriet Derman, Chairperson 

ATTEST: 

D1867W 
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CERTIFICATION OF MUNICIPAL AFFORDABLE HOUSING TRUST FUND STATUS 

I, __________ (print name), certifY that the municipal affordable 

housing trust fund of _____________ (name of municipality) contained 

$ _______ as of July 17,2008. I also certifY that, after reviewing municipal affordable 

housing trust fund records, $ of the municipal trust fund was spent 

subsequent to July 17, 2008, leaving a balance of $ that was to be committed 

for expenditure as of July 17,2012. Of this amount, $ has been committed for 

expenditure as evidenced by the enclosed documentation accompanying this certification that 

demonstrates a legally enforceable agreement with a third party or a firm and binding obligation to 

spend trust fund monies in a manner consistent with the municipality's fair share plan, the Fair 

Housing Act, and all applicable regulations. Any assertions by the municipality of funds 

committed for expenditure are based upon the enclosed documentation accompanying this 

certification. As of July 17, 2012, $ _______ of the municipal trust fund remains 

uncommitted for expenditure by the municipality to implement its affordable housing plan. 

1 certifY that the foregoing statements made by me are true. 1 am aware that if any 

of the foregoing statements made by me, in whole or in part, are willfully false, 1 am subject to 

punishment. 

(Mayor's Signature) 

(Print Name) 

Dated: ____ _ 


