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All comments should be identified by the applicable N.J.A.C. citation and submitted in the following

format:

“5:97-1.4 Comment: The definition of household should be changed to delete the reference

to persons under age 18.” This may be followed with any supporting reasons, references, and

any other additional information that the commenter wishes to provide.

The Department encourages comments to be submitted in electronic form to lpsmail@dca.state.nj.us to

enable an expeditious review and response.  Such comments should include the words “Rule

Comments” in the subject box.  The Department will also accept written comments sent via mail and/or

fax at (609) 633-6056, but requests a follow-up PC-formatted disk in Microsoft Word to be delivered as

soon as possible thereafter to enable comments to be processed electronically.  Fax copies shall also be

followed by a mailed copy if a disk is not possible.

The agency proposal follows:

Summary

Pursuant to the Governor’s Reorganization Plan for the Council on Affordable Housing,

Reorganization Plan No. 001-2011 (the “Reorganization Plan”), the New Jersey Council on Affordable

Housing (COAH) ceased to exist after August 29, 2011.  The Reorganization Plan’s consolidation of the

statutory functions, powers, and duties of COAH with those of the Department streamlines the activities

of the Department and reduces bureaucracy and repetition of functions.  Committed to affordable

housing  for  low-  and  moderate-income  residents  of  New  Jersey,  the  Department  will  continue  to

implement the Fair Housing Act and the powers and duties previously assigned to COAH through the

mailto:lpsmail@dca.state.nj.us
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Office of the Commissioner, Local Planning Services.  The Local Planning Services will provide

assistance to municipalities and developers of affordable housing and will implement and administer the

Fair Housing Act.

As required by the Fair Housing Act (FHA) at N.J.S.A. 52:27D-307.5, the Commissioner has the

authority to adopt all rules necessary for effectively carrying out the provisions and purposes of the act

and the Governor’s Reorganization Plan.  Substantive rules, which became effective on June 2, 2008 as

N.J.A.C. 5:97 and were subsequently amended on October 20, 2008, currently govern requirements to

be followed by municipalities and developers involved with implementation and administration of the

Fair  Housing  Act.   As  a  result  of  the  Governor’s  Reorganization  Plan  and  amendments  to  the  Fair

Housing Act, the substantive regulations governing the collection and expenditure of development fees

and payments in lieu of constructing affordable housing are being updated to reflect provisions of the

Fair Housing Act as amended by P.L. 2008, c. 46, and to increase regulatory flexibility and efficiency

through streamlined protocols.

P.L. 2008, c. 46 amended the Fair Housing Act at N.J.S.A. 52:27D-329.2 and 329.3 to require

development fees and payments-in-lieu that are collected within a calendar year to be committed for

expenditure within four years from the date of collection.  In the event of a failure to expend the

required balance within the timeframe specified, in the case of development fees, the Department must

require that the remaining unspent balance be transferred to the “New Jersey Affordable Housing Trust

Fund.”  The four-year deadline for payments-in-lieu may be extended by the Department in certain

situations.  The proposed rule sets forth parameters for implementing this legislative requirement.

P.L. 2008, c. 46 also amended the Municipal Land Use Law at N.J.SA. 40:55D-8.1 through 8.7

to establish statewide non-residential development fees.  These fees are to be collected in furtherance of
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creating realistic opportunities for affordable housing.  While this amendment is currently the subject of

a moratorium imposed by the Legislature, the proposed rule incorporates these additional legislated

requirements to ensure consistency

Finally, the proposed rule amendment clarifies and supplements definitions, updates references

to the Department in keeping with the Reorganization Plan and clarifies flexibility that municipalities

have always had with regard to local ordinances governing the imposition and collection of development

fees and payments in lieu of constructing affordable housing.

Pursuant to N.J.A.C. 1:30-3.3(a)5, this notice of proposal is not required to be referenced in a

rulemaking calendar since a public comment period of 60 days is being provided.

Social Impact

The Department’s  rules  have  an  impact  on  a  majority  of  the  566  municipalities  in  the  State  of

New Jersey.  Approximately 231 municipalities have been identified as potentially having an unspent

balance in locally administered affordable housing trust funds that may be subject to forfeiture under the

current legislation.  The public will benefit from the rules which provide a funding stream to be used by

the Department to create, rehabilitate and retain housing affordable to low- and moderate-income

households.

Economic Impact

The proposed amendments may have a negative economic impact on municipalities since funds

in municipal accounts will be transferred to a State account to be used for of the creation of affordable

housing.  Potential occupants of low- and moderate-income housing and the developers of low- and

moderate-income housing will benefit by having a coordinated state program designed to expend
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forfeited funds for the purpose of constructing, rehabilitating and retaining low- and moderate-income

housing opportunities.  The consolidation of local accounts into one State account is likely to result in

more  efficient  administration  of  the  funds  as  a  result  of  the  number  of  accounts  currently  maintained.

Currently, it is estimated that there is over $180 million in over 230 municipalities that has been

collected prior to July 2008 and remains unspent.

Federal Standards Statement

No Federal standards analysis is required because this amendment is not being proposed in order

to implement, comply with, or participate in any program established under Federal law or under a State

law that incorporates or refers to Federal law, standards, or requirements.

Jobs Impact

To the extent that the proposed rules result in the conversion of cash in municipal accounts to

housing production programs, additional construction-related jobs are likely to be created.

Agriculture Industry Impact

The Department does not anticipate that the proposed amendment will result in any impact on

the agricultural industry in New Jersey.

Regulatory Flexibility Statement

This rule amendment regulates municipalities, not small businesses, as defined by the Regulatory

Flexibility Act, N.J.S.A. 52:14B-16 et seq., and, therefore, the portions of the proposed amendment

affecting procedures for municipalities will not have an impact on small businesses.  However, the

proposed amendments do enhance flexibility in procedures to be followed by municipalities and, to the
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extent that this flexibility enables small businesses with which municipalities contract for services, the

proposed amendments are designed to reduce bureaucracy and repetition of functions.

Housing Affordability Impact Analysis

The rule amendment will have a positive impact on housing affordability by ensuring that fees

collected for the production of affordable housing are used, in a timely fashion, to create affordable

housing opportunities within the State.

Smart Growth Development Impact Analysis

The proposed amendments concern the potential consolidation of funds that are already subject

to smart growth provisions contained within the State Planning Act.  Coordination of the use of these

funds can only enhance the efficiency of housing production within Planning Areas 1 or 2, or within

designated centers under the State Development and Redevelopment Plan.

Full text of proposed rule amendment follows (additions indicated in boldface thus; deletions indicated

in brackets [thus]):

CHAPTER 97

SUBSTANTIVE RULES OF

THE NEW JERSEY [COUNCIL ON AFFORDABLE HOUSING]DEPARTMENT OF

COMMUNITY AFFAIRS

FOR THE PERIOD BEGINNING JUNE 2, 2008

SUBCHAPTER 1.    GENERAL PROVISIONS
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5:97-1.4   Definitions

The following words and terms, when used in this chapter, shall have the following meanings unless the
context clearly indicates otherwise:

“Accessory apartment” means a self-contained residential dwelling unit with a kitchen, sanitary
facilities, sleeping quarters and a private entrance, which is created within an existing home, or through
the conversion of an existing accessory structure on the same site, or by an addition to an existing home
or accessory building, or by the construction of a new accessory structure on the same site.
“Act” means the Fair Housing Act of 1985, P.L. 1985, c. 222 (N.J.S.A. 52:27D-301 et seq.).

“Adaptable” means constructed in compliance with the technical design standards of the Barrier Free
Subcode, N.J.A.C. 5:23-7.

“Adjustment” means the application of the Council’s rules which, based on other limitations and/or
methodological corrections, may reduce or defer a municipality’s prior round obligation or reduce a
municipality’s 2004 through 2018 household and employment projections, pursuant to N.J.A.C. 5:97-5.
“Affirmative marketing” means a regional marketing strategy designed to attract buyers and/or renters
of affordable units pursuant to N.J.A.C. 5:80-26.15.
“Affordability assistance” means the use of funds to render housing units more affordable to low- and
moderate-income households, pursuant to N.J.A.C. 5:97-8.8.
“Affordable” means a sales price or rent within the means of a low or moderate income household as
defined in N.J.A.C. 5:97-9.
“Affordable housing development” means a development included in the Housing Element and Fair
Share Plan, and includes, but is not limited to, an inclusionary development, a municipal construction
project or a 100 percent affordable development.

“Affordable housing partnership program” means a voluntary agreement by which two or more
municipalities cooperate to build low- and moderate-income housing units pursuant to N.J.A.C. 5:97-
6.13.
“Affordable unit” means a housing unit proposed or created pursuant to the Act, credited pursuant to
N.J.A.C. 5:97-4, and/or funded through an affordable housing trust fund.
“Agency” means the New Jersey Housing and Mortgage Finance Agency established by P.L. 1983, c.
530 (N.J.S.A. 55:14K-1 et seq.).
“Age-restricted housing” means a housing unit that is designed to meet the needs of, and is exclusively
for, an age-restricted segment of the population such that:

1. All the residents of the development where the unit is situated are 62 years or older;

2. At least 80 percent of the units are occupied by one person that is 55 years or older; or
3. The  development  has  been  designated  by  the  Secretary  of  HUD  as  “housing  for  older

persons” as defined in Section 807(b)(2) of the Fair Housing Act, 42 U.S.C. §§ 3607.
“Assisted living residence” means a facility licensed by the New Jersey Department of Health and
Senior Services to provide apartment-style housing and congregate dining and to assure that assisted
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living services are available when needed for four or more adult persons unrelated to the proprietor.
Apartment  units  offer,  at  a  minimum,  one  unfurnished  room,  a  private  bathroom,  a  kitchenette  and  a
lockable door on the unit entrance.

“Assisted living services” means a coordinated array of supportive personal and health services,
available 24 hours per day.  Assisted living promotes resident self-direction and participation in
decisions that emphasize independence, individuality, privacy and dignity in a homelike surrounding.

“Barrier free escrow” means the holding of funds collected to adapt affordable unit entrances to be
accessible in accordance with P.L. 2005, c. 350 (N.J.S.A. 52:27D-311a et seq.).  Such funds must be
held in a municipal affordable housing trust fund pursuant to N.J.A.C. 5:97-8.
“Calculated need” means the remaining obligation resulting from the subtraction of any adjustments,
credits, or bonuses that were included in a municipality’s first round certified plan to address the 1987
through 1993 affordable housing obligation, from the prior round obligation. “Conversion” means the
conversion of existing commercial, industrial or residential structures for affordable housing purposes.
"Commissioner" means the Commissioner of the Department of Community Affairs.

“Council” means the New Jersey Council on Affordable Housing established under the Act which has
primary jurisdiction for the administration of housing obligations in accordance with sound regional
planning considerations in the State.  Pursuant to the Executive Reorganization Act of 1969, P.L. 1969,
c. 203 (C. 52:14C-1 et seq.), Governor Christie transferred all functions, powers, and duties of the
former Council on Affordable Housing to the Commissioner of the Department of Community Affairs,
effective August 29, 2011.  As such, any and all references to Council shall mean the Department of
Community Affairs (Department).
“Credits” means built units, corresponding bonus credits for built units, units transferred to another
municipality within the housing region pursuant to the terms of a regional contribution agreement
(RCA), and units that were rehabilitated subsequent to April 1, 2000, pursuant to N.J.A.C. 5:97-4.

“DCA”  or  “Department”  means  the  New  Jersey  Department  of  Community  Affairs  or  the  former
Council.

“Deficient housing unit” means a housing unit with health and safety code violations that require the
repair or replacement of a major system.  A major system includes weatherization, roofing, plumbing
(including wells), heating, electricity, sanitary plumbing (including septic systems), lead paint abatement
and/or load bearing structural systems.

“DEP” means the New Jersey Department of Environmental Protection.
“Designated center” means a center that has been officially recognized as such by the State Planning
Commission.
“Developer” means any person, partnership, association, company or corporation that is the legal or
beneficial owner or owners of a lot or any land proposed to be included in a proposed development
including the holder of an option to contract or purchase, or other person having an enforceable
proprietary interest in such land.
“Development” means the division of a parcel of land into two or more parcels, the construction,
reconstruction, conversion, structural alteration, relocation, or enlargement of any use or change in the
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use of any building or other structure, or of any mining, excavation or landfill, and any use or change in
the use of any building or other structure, or land or extension of use of land, for which permission may
be required pursuant to N.J.S.A. 40:55D-1 et seq.

“Development application” means the application form and all accompanying documents required by
ordinance for approval of a subdivision plat, a site plan, planned development, conditional use, zoning
variance or direction of the issuance of a permit pursuant N.J.S.A. 40:55D-34 or 36.

“Development fee” means money paid by a developer for the improvement of property as permitted in
N.J.A.C. 5:97-8.3.

“Developmental Disability” means a severe, chronic disability of an individual, which:  is attributable to
a mental or physical impairment or combination of mental or physical impairments; is manifest before
age 22; is likely to continue indefinitely; results in substantial functional limitations in three or more
areas of major life activity as specified in NJAC 10:46-1.3;  and reflects the need for a combination and
sequence of special interdisciplinary or generic care, treatment or other services which are of lifelong or
extended duration and are individually planned and coordinated. Developmental disability includes, but
is not limited to, severe disabilities attributable to intellectual disability, autism, cerebral palsy, epilepsy,
spina bifida and other neurological impairments.

“Disabled person” means a person with a developmental or physical disability, infirmity, malformation
or disfigurement which is caused by bodily injury, birth defect, aging or illness including epilepsy and
any other seizure disorders, and which shall include, but not be limited to, any degree of paralysis,
amputation, lack of physical coordination, blindness or visual impediment, deafness or hearing
impediment, muteness or speech impediment or physical reliance on a service or guide dog, wheelchair,
or other remedial appliance or device (N.J.S.A. 52:27D-304k).

“DOT” means the New Jersey Department of Transportation.
“Durational adjustment” means a deferral of the prior round or projected growth share obligation based
on lack of infrastructure pursuant to N.J.A.C. 5:97-5.4.
“Elder cottage housing opportunities (ECHO) units” means modular, self-contained units, erected on
sites containing an existing dwelling.  ECHO units are restricted to individuals aged 55 years or older
and/or people with disabilities.

“Endorsed plan” means a municipal, county or regional plan which has been approved by the State
Planning  Commission  for  plan  endorsement  as  a  result  of  finding  it  consistent  with  the  State
Development and Redevelopment Plan, pursuant to N.J.A.C. 5:85-7.
“Equalized assessed value (EAV)” means the assessed value of a property divided by the current
equalization ratio for the municipality.  Estimates at the time of building permit may be obtained by the
tax assessor utilizing estimates for construction cost.  Final equalized assessed value shall be determined
at project completion by the municipal assessor.
“Fair share obligation” means the sum of each municipality’s 1999 through 2018 rehabilitation share as
assigned in chapter Appendix B, incorporated herein by reference; the 1987 through 1999 prior round
obligation as assigned in chapter Appendix C, incorporated herein by reference; and the 1999 through
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2018 growth share obligation as determined in accordance with N.J.A.C. 5:97-2.

“Fair share round” means any one of three periods in time during which the Council has established
municipal obligations to provide a fair share of affordable housing.  The first fair share round includes
the period 1987 through 1993.  The second fair share round includes the first fair share round and adds
the period 1993 through 1999.  The third fair share round includes the first and second fair share rounds
and adds the period from 1999 through 2018 for which municipal affordable housing needs are
estimated, projected, actualized and/or addressed.
“Fair Share Plan” means the plan that describes the mechanisms and the funding sources, if applicable,
by which a municipality proposes to address its affordable housing obligation as established in the
Housing Element, includes the draft ordinances necessary to implement that plan, and addresses the
requirements of N.J.A.C. 5:97-3.
“Family unit” means a self-contained residential dwelling unit with a kitchen, sanitary facilities,
sleeping quarters and a private entrance, which is available to the general public and not restricted to any
specific segment of the population.

“Farm labor housing” means housing constructed on a commercial farm as defined by the Right to Farm
Act, N.J.S.A. 4:1C-1 et seq., for any person (and the family of such person) who receives a substantial
portion of his or her income from primary production of agricultural or aquacultural commodities or the
handling of such commodities in the unprocessed stage.

“Final approval” means the official action of the planning board taken on a preliminary approved major
subdivision or site plan after all conditions, engineering plans and other requirements have been
completed or fulfilled and the required improvements have been installed or guarantees properly posted
for their completion, or approval conditioned upon the posting of such guarantees.

“Growth share” means the affordable housing obligation generated in each municipality by both
residential and non-residential development from 2004 through 2018 and represented by a ratio of one
affordable housing unit among five housing units constructed plus one affordable housing unit for every
16 newly created jobs as measured by new or expanded non-residential construction within the
municipality in accordance with chapter Appendix D pursuant to the methodology detailed in N.J.A.C.
5:97-2.

“Gut rehabilitation” means the same as “reconstruction.”
“Household” means the person or persons occupying a housing unit.

“Household and employment growth projection” means an estimate of the housing unit and job growth
anticipated in each municipality between 2004 and 2018 provided by the Council in chapter Appendix F,
incorporated herein by reference.
“Household and employment growth projection adjustment” means an adjustment to the household and
employment growth projections due to available land capacity, pursuant to N.J.A.C. 5:97-5.6.
“Housing Element” means the portion of a municipality’s master plan, required by the Municipal Land
Use Law (MLUL), N.J.S.A.40:55D-28b(3) and the Act, that includes all information required by
N.J.A.C. 5:97-2 and establishes the municipality’s fair share obligation.

“Housing region” means a geographic area, determined by the Council, of no less than two and no more
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than four contiguous, whole counties, which exhibits significant social, economic and income
similarities and which constitutes, to the greatest extent practicable, a Primary Metropolitan Statistical
Area (PMSA) as last defined by the United States Census Bureau.

“Implementation schedule” means a schedule, pursuant to N.J.A.C. 5:97-3.2(a)4 that sets forth a detailed
timetable for units to be provided within the period of substantive certification that demonstrates
“realistic opportunity” as defined under this section and a timetable for the submittal of all information
and documentation required by N.J.A.C. 5:97-6.
“Inclusionary development” means a development containing both affordable units and market-rate
units.  This term includes, but is not necessarily limited to: new construction, the conversion of a non-
residential structure to residential and the creation of new affordable units through the reconstruction of
a vacant residential structure.
“Individuals with special needs” means individuals with mental illness, individuals with physical or
developmental disabilities and individuals in other emerging special needs groups identified by State
agencies, that are at least 18 years of age if not part of a household.  Special needs populations also
include victims of domestic violence; ex-offenders; youth aging out of foster care; individuals and
households who are homeless; and individuals with AIDS/HIV.

“Judgment of compliance” means a determination issued by the Superior Court approving a
municipality’s plan to satisfy its fair share obligation.

“Low income” means 50 percent or less of the median gross household income for households of the
same size within the housing region in which the household is located, based upon the U.S. Department
of Housing and Urban Development’s (HUD) Section 8 Income Limits (uncapped) averaged across
counties for the housing region.

“Low income housing” means housing affordable according to Federal Department of Housing and
Urban Development or other recognized standards for home ownership and rental costs and occupied or
reserved for occupancy by households with a gross household income equal to 50 percent or less of the
median gross household income for households of the same size within the housing region in which the
housing is located.
“Major system” means the primary structural, mechanical, plumbing, electrical, fire protection, or
occupant service components of a building which include but are not limited to, weatherization, roofing,
plumbing (including wells), heating, electricity, sanitary plumbing (including septic systems), lead paint
abatement or load bearing structural systems.
“Market-rate units” means housing not restricted to low- and moderate-income households that may sell
or rent at any price.
“Market to affordable program” means a program to pay down the cost of market-rate units and offer
them in sound condition, for sale or rent, at affordable prices to low- and moderate-income households
to address all or a portion of the fair share obligation.

“Medicaid waiver” means a term used to designate a form of insurance payment for certain assisted
living care, health and medical services paid through the Enhanced Community Options (ECO) waiver
program implemented in response to the Omnibus Budget Reconciliation Act (OBRA) of 1981, Section
2176, Public Law 97-35.  The New Jersey Department of Health and Senior Services licenses Medicaid
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providers of assisted living services and allocates Medicaid waivers to specific licensed assisted living
residences.
"Mixed use development" means any development which includes both a non-residential development
component and a residential development component, and shall include developments for which (1)
there is a common developer for both the residential development component and the non-residential
development component, provided that for purposes of this definition, multiple persons and entities may
be considered a common developer if there is a contractual relationship among them obligating each
entity  to  develop  at  least  a  portion  of  the  residential  or  non-residential  development,  or  both,  or
otherwise to contribute resources to the development; and (2) the residential and non-residential
developments are located on the same lot or adjoining lots, including but not limited to lots separated by
a street, a river, or another geographical feature.
“Mixed use zone” means a zone that permits a combination of uses within a single development.”

“Moderate income” means more than 50 percent but less than 80 percent of the median gross household
income for households of the same size within the housing region in which the household is located,
based  upon  the  U.S.  Department  of  Housing  and  Urban  Development’s  (HUD’s)  Section  8  Income
Limits (uncapped) averaged across counties for the housing region.

“Moderate income housing” means housing affordable according to Federal Department of Housing and
Urban Development or other recognized standards for home ownership and rental costs and occupied or
reserved for occupancy by households with a gross household income equal to more than 50 percent but
less than 80 percent of the median gross household income for households of the same size within the
housing region in which the housing is located.
"Non-residential development" means: (1) any building or structure, or portion thereof, including but not
limited to any appurtenant improvements, which is designated to a use group other than a residential use
group according to the State Uniform Construction Code promulgated to effectuate the "State Uniform
Construction Code Act," P.L.1975, c.217 (C.52:27D-119 et seq.), including any subsequent amendments
or revisions thereto; (2) hotels, motels, vacation timeshares, and child-care facilities; and (3) the entirety
of all continuing care facilities within a continuing care retirement community which is subject to the
"Continuing Care Retirement Community Regulation and Financial Disclosure Act," P.L.1986, c.103
(C.52:27D-330 et seq.).
"Non-residential development fee" means the fee authorized to be imposed pursuant to sections 32
through 38 of P.L.2008, c.46 (C.40:55D-8.1 through C.40:55D-8.7).
“Office of Smart Growth (OSG)” means the Office in the Department of Community Affairs, originally
created as the Office of State Planning pursuant to P.L.1985, c. 398 (C.52:18A-196 et seq.), which has
been transferred from the Department of Community Affairs to the Department of State and is renamed
the “Office of Planning Advocacy” pursuant to Reorganization Plan 002-2011. [that staffs the State
Planning Commission and provides planning and technical assistance as requested.]

“1,000-unit limitation” means a cap of the prior round or projected growth share obligation, pursuant to
the Act, where no municipality shall be required to address its fair share beyond 1,000 units within 10
years from the grant of substantive certification.
“Order for repose” means the protection a municipality has from builder’s remedy lawsuits for a period
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of time from the entry of a judgment of compliance from the Superior Court.  A judgment of compliance
often results in an order for repose.
“Payment in lieu of constructing affordable units” means the payment of funds to the municipality by a
developer when affordable units are not produced on a site zoned for inclusionary development.
“Permanent supportive housing” means a permanent lease based housing unit that provides access to
supportive services for individuals with special needs and households with individuals with special
needs who can benefit from housing with services.
“Petition for substantive certification” means a request made by municipal resolution which a
municipality files, or is deemed to have filed in accordance with N.J.A.C. 5:96, which engages the
Council’s  review  process  seeking  a  determination  as  to  whether  the  Housing  Element  and  Fair  Share
Plan of the municipality are consistent with the Act and compliant with rules promulgated by the
Council.

“Plan endorsement,” “plan endorsement process” or “endorsement” means the process undertaken by a
municipality, county or regional agency, counties and municipalities or any grouping thereof, to petition
the State Planning Commission for a determination of consistency of the submitted planning documents
with the State Development and Redevelopment Plan.

“Planning area” means an area defined by a set of common criteria that focus on the degree and type of
development or natural resources.  Planning areas serve as organizing mechanisms for growth and
development planning throughout the State.  This definition is in accord with and derived from the State
Development and Redevelopment Plan.

“Post-1986 Credit” means a credit granted by the Council for eligible low and moderate income units,
except for rehabilitated units, constructed on or after December 15, 1986.

“Potential growth share opportunities” means the difference between the projected growth share
obligation resulting from the household and employment projections provided by the Council in chapter
Appendix F and the projected growth share obligation resulting from a household and employment
growth projection adjustment as determined pursuant to N.J.A.C. 5:97-5.6.

“Preliminary approval” means the conferral of certain rights pursuant to N.J.S.A. 40:55D-46,  40:55D-
48, and 40:55D-49 prior to final approval after specific elements of a development have been agreed
upon by the planning board and the applicant.
“Prior-cycle credit” means a credit granted by the Council for eligible low and moderate income units,
except for rehabilitated units, constructed on or after April 1, 1980 and before December 15, 1986.
“Prior round obligation” means the cumulative 1987-1999 fair share obligation, which is displayed for
each municipality in chapter Appendix C.
“Qualified non-profit” means an organization granted non-profit status in accordance with Section
501(c)(3) of the Internal Revenue Service code.
“RCA Project Plan” means a completed application, submitted by the receiving municipality in an RCA,
delineating the manner in which the receiving municipality shall create or rehabilitate low- and
moderate-income housing.

“Realistic opportunity” means a reasonable likelihood that the affordable housing in a municipality’s



14

Housing Element and Fair Share Plan will actually be constructed or provided during the 10-year period
of certification based upon a careful analysis of the elements in the municipality’s plan, including the
financial feasibility of each proposed mechanism and the suitability of specific sites as set forth in
N.J.A.C. 5:97-3.13.
“Realistic development potential (RDP)” means the portion of the prior round affordable housing
obligation that can realistically be addressed with inclusionary development, as determined by the
Council through a vacant land adjustment pursuant to N.J.A.C. 5:97-5.2.
“Recapture funds” means funds collected by the municipality upon the first non-exempt sale of an
affordable unit after the expiration of the control period pursuant to the terms of a lien or mortgage note.
“Receiving municipality” means, for the purposes of an RCA, a municipality that contractually agrees to
assume a portion of another municipality’s fair share obligation.
“Reconstruction” means any project where the extent and nature of the work is such that the work area
cannot be occupied while the work is in progress and where a new certificate of occupancy is required
before the work area can be reoccupied, pursuant to the Rehabilitation Subcode, N.J.A.C. 5:23-6.
Reconstruction shall not include projects comprised only of floor finish replacement, painting or
wallpapering, or the replacement of equipment or furnishings. Asbestos hazard abatement and lead
hazard abatement projects shall not be classified as reconstruction solely because occupancy of the work
area is not permitted.

"Recreational facilities and community center" means any indoor or outdoor buildings, spaces,
structures, or improvements intended for active or passive recreation, including but not limited to ball
fields, meeting halls, and classrooms, accommodating either organized or informal activity.
“Redevelopment” means planning and construction activities designed to build, conserve or rehabilitate
structures, sites and improvements in accordance with a redevelopment plan pursuant to N.J.S.A.
40A:12A-3 of the Local Redevelopment and Housing Law.

“Redevelopment agency” means a municipal redevelopment agency created pursuant to N.J.S.A.
40A:12A-11 of the Local Redevelopment and Housing Law or pursuant to N.J.S.A. 40:55c-1 et seq.
(repealed).
“Redevelopment area” or “area in need of redevelopment” means an area determined to be an area in
need of redevelopment pursuant to N.J.S.A. 40A:12A-5 and 6 of the Local Redevelopment and Housing
Law.

“Redevelopment plan” means a plan adopted by the governing body of a municipality for the
redevelopment or rehabilitation of all or any part of a redevelopment area or rehabilitation area pursuant
to N.J.S.A. 40A:12A-7 of the Local Redevelopment and Housing Law.
“Regional asset limit” means the maximum housing value, in each housing region, affordable to a four-
person household with an income at 80 percent of the regional median as defined by the Council’s
adopted Regional Income Limits as published annually by the Council.

“Regional Contribution Agreement (RCA)” means a contractual agreement, pursuant to the Act, into
which two municipalities voluntarily enter to transfer a portion of a municipality’s fair share obligation
to another municipality within its housing region.
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“Rehabilitation” means the repair, renovation, alteration or reconstruction of any building or structure,
pursuant to the Rehabilitation Subcode, N.J.A.C. 5:23-6.
“Rehabilitation area” or “area in need of rehabilitation” means an area determined to be in need of
rehabilitation pursuant to N.J.S.A. 40A:12A-14 of the Local Redevelopment and Housing Law.
“Rehabilitation share” means the number of deficient housing units occupied by low- and moderate-
income households within a municipality, established in chapter Appendix B that must be addressed in a
Fair Share Plan.
“Residential health care facility” means a facility licensed and/or regulated by the New Jersey
Department of Health and Senior Services or the Department of Community Affairs, that provides food,
shelter, supervised health care and related services to four or more persons 18 years of age or older who
are unrelated to the owner or administrator. “Section 8 income limits” means a schedule of income
limits according to Federal Department of Housing and Urban Development standards that define 50
percent and 80 percent of median income by household size.  When used in this chapter, Section 8
income limits shall refer to the “uncapped” schedule as published by the Council, in accordance with its
rules.
“Sending municipality” means, for purposes of an RCA, a municipality that contractually agrees to
transfer a portion of its fair share obligation to another willing municipality.
"Senior center" means any recreational facility or community center with activities and services oriented
towards serving senior citizens.
“Set-aside” means the percentage of housing units devoted to low- and moderate-income households
within an inclusionary development.
“Sewer capacity” means the ability to treat and dispose of all sewage generated from a site by means of
public  or  private,  off-site  or  on-site  facilities  that  are  consistent  with  the  areawide  water  quality
management plan (including the wastewater management plan), or with an amendment to the areawide
water quality management plan submitted to and under review by DEP, as applicable.
“Site control” means the demonstration that a developer or municipality maintains outright ownership of
a site, a contract to purchase or an option on the property.
"Spending plan" means a method of allocating funds contained in a affordable housing trust fund
account, which includes, but is not limited to development fees collected and to be collected pursuant to
an approved municipal development fee ordinance, or pursuant to P.L.2008, c.46 (C.52:27D-329.1 et
al.) for the purpose of meeting the housing needs of low and moderate income individuals.
“State  Development  and  Redevelopment  Plan”  means  the  plan  prepared  and  adopted  by  the  State
Planning Commission pursuant to the State Planning Act, P.L. 1985, c. 398 (N.J.S.A. 52:18A-196 et
seq.).

“Substantive certification” means a determination by the Council approving a municipality’s Housing
Element  and  Fair  Share  Plan  in  accordance  with  the  provisions  of  the  Act,  this  chapter  and  N.J.A.C.
5:96. A grant of substantive certification may run for a period of 10 years beginning on the date that a
municipality files its Housing Element and Fair Share Plan with the Council in accordance with N.J.S.A.
52:27D-313, but shall not extend beyond December 31, 2019.
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“Suitable site” means a site that has clear title and is free of encumbrances which preclude development
of affordable housing; is adjacent to compatible land uses; has access to appropriate streets, water and
sewer infrastructure; can be developed consistent with the Residential Site Improvement Standards and
the rules or regulations of all agencies with jurisdiction over the site; and is consistent with the site
suitability criteria delineated in N.J.A.C. 5:97-3.13.  A site may be deemed suitable although not
currently zoned for affordable housing.

“Supportive and special needs housing” means a structure or structures in which individuals or
households reside, as delineated in N.J.A.C. 5:97-6.10, previously referred to as alternative living
arrangements.
“Supportive shared living housing” means permanent lease based supportive housing that provides
access to supportive services to individuals with special needs who maintain separate leases for
bedrooms and share common living space.

“Townhouse” shall mean[s] a single family attached dwelling unit as defined in the Barrier Free
Subcode of the Uniform Construction Code, N.J.A.C. 5:23-7.

“Transitional housing” means housing with on-site or off-site supportive services that facilitate the
movement of individuals and families, who are homeless or lack stable housing to permanent housing,
within a fixed amount of time, generally up to 24 months.
“Transit oriented development (TOD)” means individual development(s) located within a one-quarter-
mile radius to one-half-mile radius (an average 1,000 to 2,000-foot or five to 10 minutes walking
distance) of a transit station (bus, train, light rail or ferry) within a larger, pedestrian-friendly, transit–
supportive neighborhood core/center. A TOD is usually characterized by a mix of uses, compact, higher
densities than typical development and designed using transit-supportive site design guidelines.

"Treasurer" means the Treasurer of the State of New Jersey.
“20-percent cap” means a cap of the prior round affordable housing obligation, due to limited housing
stock, pursuant to N.J.A.C. 5:97-5.5.
“UHAC” means the Uniform Housing Affordability Controls set forth in N.J.A.C. 5:80-26.

“Unmet need” means the difference between the prior round affordable housing obligation and the
realistic development potential (RDP) as determined pursuant to N.J.A.C. 5:97-5.2.

“Urban center” means a city of Statewide importance, designated as an Urban Center by the State
Planning Commission. An Urban Center is a large settlement that has a high intensity of population and
mixed land uses, including industrial, commercial, residential and cultural uses, the historical foci for
growth in the major urban areas of New Jersey.

“Vacant land adjustment” means an adjustment to the prior round affordable housing obligation due to
available land capacity, pursuant to N.J.A.C. 5:97-5.1 and 5.2.

“Very low income” means 30 percent or less of the median gross household income for households of
the same size within the housing region in which the household is located, based upon the U.S.
Department  of  Housing  and  Urban  Development’s  (HUD)  Section  8  Income  Limits  (uncapped)
averaged across counties for the housing region.

“Very low income housing” means housing affordable according to Federal Department of Housing and
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Urban Development or other recognized standards for home ownership and rental costs and occupied or
reserved for occupancy by households with a gross household income equal to 30 percent or less of the
median gross household income for households of the same size within the housing region in which the
housing is located.
“Water capacity” means the ability to provide adequate potable water to a site from a public or private,
off-site or on-site source of supply, in a manner consistent with all applicable regulations.

“Weatherization” means building insulation (for attic, exterior walls and crawl space), siding to improve
energy efficiency, replacement storm windows, replacement storm doors, replacement windows and
replacement doors, and is considered a major system for rehabilitation.
“Workforce housing census tracts” means census tracts where 15 percent or more of the population falls
below the Federal poverty level.

SUBCHAPTER 8.  AFFORDABLE HOUSING TRUST FUNDS
5:97-8.1   Purpose

(a) Affordable housing trust funds are intended to better enable municipalities to meet the low- and
moderate-income housing needs in their municipality and region.

(b) Affordable housing trust funds may contain mandatory development fees, payments in lieu of
constructing affordable units on sites zoned for affordable housing, funds in a barrier free escrow,
recapture funds, proceeds from the sale of affordable units, rental income, repayments from affordable
housing program loans, enforcement fines and application fees, and any other funds collected by the
municipality in connection with its affordable housing programs, as permitted by the [Council]
Department.

(c) A municipality may impose, collect and spend affordable housing trust funds only through
participation in the [Council’s] Department’s substantive certification process or through a
comprehensive review designed to achieve a judgment of compliance.
(d)  [No]  A municipality  under  the  jurisdiction  of  the  [Council’s]  Department  or  a  court  of  competent
jurisdiction shall not spend affordable housing trust funds unless the [Council] Department has approved
a plan for spending such funds in conformance with N.J.A.C. 5:97-8.10 and N.J.A.C. 5:96-5.3.

(e) The rules in this subchapter shall govern those municipalities that petition for substantive
certification as well as [.  The Council shall review] the development fee ordinances and spending plans
[and monitor affordable housing trust funds upon the request of the court] of municipalities under the
jurisdiction of a court of competent jurisdiction.

5:97-8.2   Account requirements
(a) All affordable housing trust funds shall be deposited in a separate, interest-bearing account.  In
establishing the account, the municipality shall provide written authorization, in the form of a three-
party escrow agreement between the municipality, the bank and the [Council] Department, to permit the
[Council] Department to direct the disbursement of the funds as provided for in N.J.A.C. 5:97-8.13(b).
This authorization shall be submitted to the [Council] Department within seven days from the opening
of the trust fund account.
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(b) With the approval of the [Council] Department and of the Division of Local Government Services,
the municipality may invest its affordable housing trust fund in the State of New Jersey cash
management fund, provided that the amount of money in the cash management fund that comprises the
funds and income attributable to such funds shall at all times be identifiable.  The municipality shall
provide written authorization, in the form of a three-party escrow agreement between the municipality,
the bank which holds the account linked to the cash management fund, and the [Council] Department, to
permit the [Council] Department to direct the disbursement of development fees as provided for in
N.J.A.C. 5:97-8.13(b).  This authorization shall be submitted to the [Council] Department within seven
days from the opening of the trust fund account.
(c) All interest accrued in the housing trust fund shall only be used on eligible affordable housing
activities approved by the [Council] Department.
5:97-8.3   General development fee ordinance requirements

(a)  The  New  Jersey  Supreme  Court,  in Holmdel Builders Association v. Holmdel Township, 121 N.J.
550 (1990), determined that mandatory development fees are both statutorily and constitutionally
permissible.  The Court directed the [Council] Department to promulgate appropriate development fee
rules specifying, among other things, the standards for these development fees.

(b) No municipality, except municipalities seeking to achieve or that have received a judgment of
compliance, shall impose or collect development fees unless the municipality has petitioned the
[Council] Department with an adopted Housing Element and Fair Share Plan and the [Council]
Department has approved the municipality’s development fee ordinance pursuant to N.J.A.C. 5:96-5.1.

(c) Pursuant to P.L.2008, c.46 section 8 (C. 52:27D-329.2) and the Statewide Non-Residential
Development Fee Act (C. 40:55D-8.1 through 8.7) and any moratoriums from or amendments thereto,
municipalities that are under the jurisdiction of the Department or a court of competent jurisdiction may
retain fees collected from non-residential development as permitted by the Statewide Non-Residential
Development Fee Act.
[(f)](d) Municipalities [may] shall collect 100 percent of the development fee on [any specific]
residential and non-residential development at or prior to the issuance of the certificate of occupancy.

1. As an alternative, municipalities may collect up to 50 percent of the development fee at the
time of issuance of the building permit.  The remaining portion [may] shall be collected at or
prior to the issuance of the certificate of occupancy.  Developers shall be notified of the fee by
the municipality, including when payment is required to be made, at the time of application for
permit or approval.

2. For residential developers, [R] regardless of the time of collection, the fee shall be based on
the residential development fee percentage that applies on the date that building permits are
issued.

3. For non-residential developers, as of the effective date of July 17, 2008, the fee shall be based
on the non-residential development fee percentage that applies pursuant to the Non-Residential
Development Fee Act at sections 32 through 38 of P.L.2008, c.46 (C.40:55D-8.1 through
C.40:55D-8.7).



19

[(g)] e. Imposed and collected development fees that are challenged shall be placed under protest in an
interest bearing escrow account by the municipality.  The local code enforcement official shall thereafter
issue the certificate of occupancy provided that the construction is otherwise eligible for a certificate of
occupancy.  If all or a portion of the contested fees are returned to the developer, the accrued interest on
the returned amount shall also be returned.  A developer may challenge non-residential development
fees imposed pursuant to P.L.2008, c.46 (C.52:27D-329.1 et al.) by filing a challenge with the Director
of the Division of Taxation. Pending a review and determination by the director, which shall be made
within 45 days of receipt of the challenge, collected fees shall be placed in an interest bearing escrow
account by the municipality or by the State, as the case may be. Appeals from a determination of the
director  may  be  made  to  the  tax  court  in  accordance  with  the  provisions  of  the  State  Uniform  Tax
Procedure Law, R.S.54:48-1 et seq., within 90 days after the date of such determination. Interest earned
on amounts escrowed shall be credited to the prevailing party.
[(h)] (f) Any ordinance adopted by a municipality for the purpose of imposing and collecting
development fees shall provide that, in the event any of the conditions described in N.J.A.C. 5:97-
8.13(a) occur, the [Council] Department shall be authorized, on behalf of the municipality, to direct the
manner in which all funds in the affordable housing trust fund shall be expended.
[(i)] (g) A municipality that collects or anticipates collecting development fees must identify the funds
on its monitoring report pursuant to N.J.A.C. 5:97-8.12 and include a plan for the use of the funds in its
spending plan pursuant to N.J.A.C. 5:97-8.10.

5:97-8.4   Residential development fees

[(c)] (a) Residential development fees may be imposed pursuant to the following:
1. Fees shall be a maximum of one and one half percent of the equalized assessed value (EAV),
provided no increased density is permitted.
2. When a municipality approves an increase in residential density pursuant to N.J.S.A. 40:55D-
70d(5) (known as a “d” variance), the municipality may impose an additional development fee
of up to six percent of the equalized assessed value (EAV), for each additional unit that may be
realized.  However, if the zoning on a site has changed during the two-year period preceding the
filing of such a variance application, the density for the purposes of calculating the bonus
development fee shall be the highest density permitted by right during the two-year period
preceding the filing of the variance application.

3. Fees may be imposed on the construction of new residential development and additions and
alterations to existing development.  Ordinances governing the imposition of development fees
shall clearly indicate which types of development shall be subject to the imposition of
development fees.  New construction fees shall be based on the equalized assessed value of land
and improvements.  Fees that result from additions and alterations shall be based on the increase
in equalized assessed value that results from the addition or alteration.

 [(d) Non-residential development fees may be imposed pursuant to the following:
1. Fees shall be a maximum of three percent of the equalized assessed value.
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2. When a municipality approves an increase in floor area pursuant to N.J.S.A. 40:55D-70d(4)
(known as a “d” variance), the municipality may impose a development fee of up to six percent
on the additional floor area realized.  However, if the zoning on a site has changed during the
two-year period preceding the filing of such a variance application, the base floor area for the
purposes of calculating the bonus development fee shall be the highest floor area permitted by
right during the two-year period preceding the filing of the variance application.

3. Fees may be imposed on the construction of new non-residential development and additions
and alterations to existing development.  Ordinances governing the imposition of development
fees shall clearly indicate which types of development shall be subject to the imposition of
development fees.  New construction fees shall be based on the equalized assessed value of land
and improvements.  Fees that result from additions and alterations shall be based on the increase
in equalized assessed value that results from the addition or alteration.]

[(e)] b. The following are eligible exactions, ineligible exactions and exemptions for residential
developments:

1. Affordable housing developments, affordable housing developments where the affordable
units are being provided elsewhere in the municipality and developments where the developer
has made a payment in lieu of constructing affordable units shall be exempt from development
fees.

2. Development fees may be imposed and collected when an existing structure is expanded,
undergoes a change to a more intense use, or is demolished and replaced.  The development fee
that may be imposed and collected shall be calculated on the increase in the equalized assessed
value resulting from the expansion, change to a more intense use or replacement.

3. Developments that have received preliminary or final site plan approval prior to the adoption
of a municipal development fee ordinance shall be exempt from development fees, unless the
developer seeks a substantial change in the approval. Where a site plan approval does not apply,
a zoning and/or construction permit shall be synonymous with preliminary or final site plan
approval for this purpose.
4. Municipal[ities] development fee ordinances may exempt specific types of residential
development from fees or may impose lower fees for specific types of development, provided
each classification of development is addressed consistently.  [For] [e]Examples include but are
not limited to exempting or reducing the fee for improvements where the equalized assessed
value does not exceed a threshold minimum determined by the municipality, developments with
one or two owner-occupied dwelling units, or green buildings [all retail development, all
development by non-profit organizations, hospitals, or educational institutions].

5.  Municipalities  may  exempt  specific  residential  areas  or  zones  of  the  municipality  from  the
imposition  of  fees  or  reduce  fees  in  order  to  promote  development  in  specific  areas  of  the
municipality.   [For]  [e]Examples  include  but  are  not  limited  to  exempting[,]  all  residential
developments [north of Main Street] within a one-half-mile radius of the Main Street train station
or areas in need of redevelopment pursuant to N.J.S.A. 40:12A-1 et seq.[ may be exempt] from
the imposition of fees.
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6. Owner occupied residential structures demolished and replaced as a result of a fire, flood or
natural disaster shall be exempt from paying a residential development fee.

5:97-8.5   Non-residential development fees
(a) Subsequent to July 17, 2008, non-residential development fees shall be imposed pursuant to the
Statewide Non-Residential Development Fee Act (N.J.S.A. 40:55D-8.1 through 8.7), and any
moratoriums from or amendments thereto.
(b) A developer of property that received preliminary site plan approval, pursuant to N.J.S.A. 40:55D-
46, or final approval pursuant to N.J.S.A. 40:55D-50 prior to July 17, 2008 and that was subject to the
payment of a validly imposed municipal non-residential development fee ordinance shall continue to be
subject to the conditions of the municipally imposed fee.
(b) Except as expressly provided in P.L.2008, c.46 (C.52:27D-329.2) any provision of a local ordinance
which imposes a fee for the development of affordable housing upon a developer of non-residential
property, including any and all development fee ordinances adopted in accordance with any regulations
of  the  Department,  or  any  provision  of  an  ordinance  which  imposes  an  obligation  relating  to  the
provision of housing affordable to low and moderate income households, or payment in-lieu of building
as  a  condition  of  non-residential  development,  shall  be  void  and  of  no  effect.  A  provision  of  an
ordinance which imposes a non-residential development fee which is not prohibited by any provision of
P.L.2008, c.46 (C.52:27D-329.1 et al.) shall not be invalidated.
(c) Any municipality that is not in compliance with the requirements of the Non-residential
Development Fee Act or the Department’s regulations, may be subject to forfeiture of any or all funds
remaining within its municipal development trust fund pursuant to N.J.A.C. 5:97-8.13. Any funds so
forfeited shall be deposited into the New Jersey Affordable Housing Trust Fund established pursuant to
section 20 of P.L.1985, c.222 as amended by section 17 of P.L.2008, c.46 (C.52:27D-320).

(d) The Department shall maintain on its website a list of each municipality that is authorized to use the
non-residential  development  fees  collected  pursuant  to  this  section  and  that  has  a  confirmed status  of
compliance with the "Fair Housing Act," P.L.1985, c.222 (C.52:27D-301 et al.), which compliance shall
include a spending plan authorized by the Department for all development fees collected.

5:97-8.[4] 6   Payments in lieu of constructing affordable units on site
(a) A municipality may, as an option to the on-site construction of affordable housing otherwise required
by ordinance, provide for a payment in lieu of construction subject to the requirements of this section
and N.J.A.C. 5:97-6.4.

(b) The amount of payments in lieu of constructing affordable units on site shall be established by
ordinance and be consistent with the amounts detailed in N.J.A.C. 5:97-6.4(c).

(c) Payments in lieu of constructing affordable units on residential and mixed-use sites shall only be
used to fund eligible affordable housing activities within the municipality.  However, payment[s]-in-lieu
[of construction from] fees shall not be imposed on non-residential [sites where] development even
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when that non-residential development is part of a mixed use development [residential development is
not a permitted use may be used for funding regional compliance mechanisms].
(d) A municipality that collects or anticipates collecting payments in lieu of construction must identify
the funds on its monitoring report pursuant to N.J.A.C. 5:97-8.12 and include a plan [for the] to use [of]
the funds in its spending plan pursuant to N.J.A.C. 5:97-8.10.
(e) Payment-in-lieu fees shall be deposited into a trust fund, and accounted for separately from any other
fees collected by a municipality. Whenever a payment-in-lieu is charged by a municipality pursuant to
this subsection, a development fee authorized pursuant to section 8 of P.L.2008, c.46 (C.52:27D-329.2)
shall not be charged in connection with the same development.

5:97-8.[5]7   Barrier free escrow
An affordable housing trust fund may contain fees collected to adapt affordable unit entrances to be
accessible in accordance with the Act and N.J.A.C. 5:97-3.14.  The municipality shall set forth the
mechanism by which it will collect and distribute funds intended to convert adaptable entrances.  Funds
collected for this purpose must at all times be identifiable from other funds.  A municipality that collects
or anticipates collecting funds to adapt affordable unit entrances must identify the funds on its
monitoring report pursuant to N.J.A.C. 5:97-8.12.
5:97-8.[6]8   Other funds

An affordable housing trust fund may also contain recapture funds, proceeds from the sale of affordable
units, rental income, repayments from affordable housing program loans, enforcement fines and
application fees, and any other funds collected by the municipality in connection with its affordable
housing programs.  A municipality that collects or anticipates collecting such fees must identify the
funds on its monitoring report pursuant to N.J.A.C. 5:97-8.12 and include a plan for the use of the funds
in its spending plan pursuant to N.J.A.C. 5:97-8.10.

5:97-8.[7]9   Use of funds for housing activity
(a) A municipality may use affordable housing trust funds for any housing activity as itemized in the
spending plan and approved by the [Council] Department.  Such activities include, but are not limited to:

1. A rehabilitation program;

2. New construction of affordable housing units and related development costs; in the case of
inclusionary developments, eligible costs shall be pro-rated based on the proportion of affordable
housing units included in the development;
3. Extensions or improvements of roads and infrastructure directly serving affordable housing
development  sites;  in  the  case  of  inclusionary  developments,  costs  shall  be  pro-rated  based  on
the proportion of affordable housing units included in the development;

4. RCAs approved prior to July 17, 2008, except that payments in lieu of construction collected
from residential and mixed-use development may not be used for this purpose;

5. Acquisition and/or improvement of land to be used for affordable housing;
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6. Purchase of existing market rate or affordable housing for the purpose of maintaining or
implementing affordability controls, such as in the event of a foreclosure;
7. Accessory apartment, market to affordable, extension of expiring controls, or regional housing
partnership programs;
8. ECHO housing and related repair or unit relocation costs;
9. Green building strategies designed to be cost-saving for low- and moderate-income
households, either for new construction that is not funded by other sources, or as part of
necessary maintenance or repair of existing units, in accordance with accepted national or state
standards or such guidance as may be provided by DCA or the New Jersey Housing and
Mortgage Finance Agency;

10. Maintenance and repair of affordable housing units;
11. To defray the costs of structured parking; in the case of inclusionary developments, eligible
costs shall be pro-rated based on the proportion of affordable housing units included in the
development;

12. Repayment of municipal bonds issued to finance low- and moderate-income housing activity;
and

13. Any other activity as specified in the approved spending plan.
(b) Municipalities are encouraged to use affordable housing trust funds to attract other funds such as, but
not limited to, available public subsidies and funds from private lending institutions.
(c) Municipalities are encouraged to work cooperatively with residential and/or non-residential
developers subject to development fees to identify specific affordable housing projects within the
municipality for funding from the affordable housing trust fund.

(d) Municipal development trust funds shall not be expended to reimburse the municipality for activities
which occurred prior to the authorization of a municipality to collect development fees.

5:97-8.[8]10   Use of funds for affordability assistance
(a) At least 30 percent of all development fees collected and interest earned shall be used to provide
affordability assistance to low- and moderate-income households in affordable units included in the
municipality’s Fair Share Plan.  One-third of the affordability assistance portion shall be used to provide
affordability assistance to very low income households.

1. Affordability assistance programs may include down payment assistance, security deposit
assistance, low interest loans, rental assistance, assistance with homeowners association or
condominium fees and special assessments, common maintenance expenses, and assistance with
emergency repairs.
2. Affordability assistance for very low income households may include offering a subsidy to
developers of inclusionary or 100 percent affordable developments or buying down the cost of
low- or moderate-income units in a municipal Fair Share Plan to make them affordable to very
low income households, including special needs and supportive housing opportunities.
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Example: A 100-unit development in a municipality consists of 80 market-rate rental
units, 10 moderate-income rental units and 10 low-income rental units.  Two of the low-
income units are priced to be affordable to a household earning 30 percent of regional
median income (RMI).  The remaining eight low-income units are priced to be
affordable to households earning 45 percent of RMI.  The rental rate established for the
units priced at a 45 percent level of affordability is $603.00 per month while the rental
rate established for units priced at a 30 percent level of affordability is $353.00 for a
difference of $250.00 per month or $3,000 per year.  Assuming a capitalization rate of
8.5 percent would establish a 30-year present value of $35,294 on the reduced rental
income.  Therefore, a developer might consider re-pricing low-income units to provide
additional very-low income units in exchange for an up-front lump sum payment of
$35,294 for each unit re-priced.

3. An approved portion of affordability assistance funds may also be used for emergent
opportunities approved as part of a spending plan amendment pursuant to N.J.A.C. 5:97-8.11.

(b) Subject to the approval of the [Council] Department, municipalities may contract with a private or
public entity to administer any part of its Housing Element and Fair Share Plan, including the
requirement for affordability assistance, in accordance with N.J.A.C. 5:96-18.
(c) If the municipality demonstrates that there are no units for which affordability assistance programs
can be offered, this requirement may be waived.
5:97-8.[9]11   Use of funds for administrative expenses

(a) No more than 20 percent of all affordable housing trust funds collected prior to July 17, 2008 [of all
development fee revenue,] exclusive of the fees used to fund an RCA, shall be expended on
administration.
(b) No more than 20 percent of all development fee revenue collected on or after July 17, 2008 shall be
expended on administration.
[(b)](c) Administrative expenses [can] may include salaries and benefits for municipal employees or
consultant fees necessary to develop or implement an affordable housing program, a Housing Element
and Fair Share Plan, and/or an affirmative marketing program.  Administrative funds may be used for
income qualification of households, monitoring the turnover of sale and rental units, preserving existing
affordable housing, and compliance with [Council] Department monitoring requirements.

[(c)](d) Legal or other fees related to litigation opposing affordable housing sites or objecting to the
[Council’s] Department’s regulations and/or action are not eligible uses of the affordable housing trust
fund; however, a municipality may use affordable housing trust fund monies to defend its certified
affordable housing plan.

5:97-8.[10]12   Spending plans
(a) A plan to spend affordable housing trust funds shall include the following:

1. A projection of revenues anticipated from imposing fees on development, based on pending,
approved and anticipated developments and historic development activity;
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2. A projection of revenues anticipated from other sources, including payments in lieu of
constructing affordable units on sites zoned for affordable housing, funds from the sale of units
with extinguished controls, proceeds from the sale of affordable units, rental income, repayments
from affordable housing program loans, and interest earned;
3.  A  description  of  the  administrative  mechanism  that  the  municipality  will  use  to  collect  and
distribute revenues;

4. A description of the anticipated use of all affordable housing trust funds pursuant to N.J.A.C.
5:97-8.7, 8.8 and 8.9;

5. A schedule for the expenditure of all affordable housing trust funds;
6. If applicable, a schedule for the creation or rehabilitation of housing units;

7. If the municipality is supporting or sponsoring public sector or non-profit construction of
housing, a pro-forma statement of the anticipated costs, funding sources and revenues associated
with the development, consistent with standards required by the Agency in its review of funding
applications;

8. If the municipality maintains an existing affordable housing trust fund, [a plan to  spend]
documentation showing that the entire [the] trust fund balance as of the [date of its third round
petition] effective date of P.L. 2008 c. 46, July 17, 2008, will be spent and/or committed for
expenditure within four years, as set forth at N.J.A.C. 5:97-8.16; [of the Council’s approval of
the spending plan, or in accordance with an implementation schedule approved by the Council];
9. A plan to spend and/or commit for expenditure all affordable housing trust funds within four
years of collection, as set forth at N.J.A.C. 5:97-8.16;
[(9)] 10. The manner through which the municipality will address any expected or unexpected
shortfall if the anticipated revenues are not sufficient to implement the plan; and
[(10.)] 11. A description of the anticipated use of excess affordable housing trust funds, in the
event more funds than anticipated are collected, or projected funds exceed the amount necessary
for satisfying the municipal affordable housing obligation.

(b) All spending plans are subject to the review and approval of the [Council] Department pursuant to
N.J.A.C. 5:96-5.3.

5:97-8.[11]13   Consideration for mechanisms not in the adopted Fair Share Plan
(a) A municipality may request authorization for expenditure of affordable housing trust funds on
emergent affordable housing mechanisms not included in the municipal Fair Share Plan, in the form of
an amendment to the spending plan.

(b) In addition to the requirements for approval of a spending plan or amendment to an approved
spending plan set forth at N.J.A.C. 5:96-5, the resolution submitted by the municipality shall include a
certification that the affordable housing opportunity addresses the [Council’s] Department’s criteria set
forth in N.J.A.C. 5:97-6, and the municipality shall submit information regarding the proposed
mechanism in a format to be provided by the [Council] Department.
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(c) The municipality shall submit an amendment to its Fair Share Plan to include the mechanism at the
earlier of two years after the [Council’s] Department’s approval of the spending plan amendment or the
next planned amendment to the Fair Share Plan resulting from plan evaluation review pursuant to
N.J.A.C. 5:96-10.
(d) The municipality shall submit monitoring pursuant to N.J.A.C. 5:96-11 relating to the affordable
units created using affordable housing trust funds.

5:97-8.[12]14   Monitoring
All municipalities under the [Council’s] Department’s jurisdiction or under a court of competent
jurisdiction that maintain affordable housing trust funds shall submit monitoring to the [Council]
Department.  At a minimum, the monitoring shall include an accounting of any housing trust fund
activity, including the source and amount of funds collected, the amount and purpose for which any
funds have been expended, and the status of the plan to spend the remaining balance pursuant to
N.J.A.C. 5:97-8.10(a)8. [At the request of the Court, t] Pursuant to P.L. 2008, c.46 the [Council]
Department [will] shall [also] conduct monitoring of affordable housing trust funds maintained by
municipalities subject to the terms of a judgment of compliance.  These reports shall be submitted by the
municipal housing liaison at such time and in such form as the [Council] Department requires.

5:97-8.[13]15   Enforcement
(a) The municipality’s ability to impose and collect funds and maintain its affordable housing trust fund
shall be conditioned on compliance with all requirements of this subchapter, which the [Council]
Department shall monitor at least annually.  Occurrence of any of the following may result in the
[Council] Department taking an action pursuant to (b) below:

1. Failure to meet deadlines for information required by the [Council] Department in its review
of a Housing Element and Fair Share Plan, development fee ordinance or plan for spending fees;
2. Failure to address the [Council’s] Department’s conditions for approval of a plan to spend
funds within the deadlines imposed by the [Council] Department;
3. Failure to address the [Council’s] Department’s conditions for substantive certification within
deadlines imposed by the [Council] Department;
4. Failure to submit accurate monitoring reports pursuant to N.J.A.C. 5:97-8.12 within the time
limits imposed by the [Council] Department;
5. Failure to implement the spending plan and expend the funds within the time schedules
specified in the spending plan, including the requirement to spend the remaining trust fund
balance pursuant to N.J.A.C. 5:97-8.10(a)8, 9 and 10;

6. Expenditure of funds on activities not approved by the [Council] Department;
7. Revocation of certification; or

8. Other good cause demonstrating that the funds are not being used for the approved purpose.
(b) [In the event any of the conditions described in (a) above occur,  t]The [Council]  Department shall
notify the municipality, including the chief financial officer and the service list, that [such a]one of the
conditions listed above has occurred and shall direct the municipality to [remedy the condition.
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1. If the municipality does not remedy the condition within the time period specified by the
Council, the municipality shall] cease imposition, collection, and expenditure of affordable
housing trust funds.  [

2.]Upon notifying the bank in accordance with the escrow agreement pursuant to N.J.A.C. 5:97-
8.2, the [Council] Department shall direct [the manner in which] that all funds remaining in the
municipal affordable housing trust fund [shall be expended.] be transferred into the "New Jersey
Affordable Housing Trust Fund" established pursuant to section 20 of P.L.1985, c.222
(C.52:27D-320) within the time specified by the Department.

[3. In its direction of affordable housing trust funds, the Council shall first consider mechanisms
included in the municipality’s Fair Share Plan.

4. In the event that funding is not needed for mechanisms included in the municipality’s Fair
Share Plan, the Council shall solicit proposals from developers and organizations to create or
rehabilitate affordable housing in compliance with the Council’s regulations.   In its solicitation,
review, and selection of proposals, the Council shall act in consultation with the DCA Division
of Housing.
5. To the extent practicable, the Council shall assign funds from the affordable housing trust
fund to mechanisms planned within the municipality that generated the revenues or within close
proximity to the municipality, such as within the county or region.

6. When the Council takes action pursuant to this section and additional units are created or
rehabilitated,  those  units  shall  be  eligible  for  credit  in  the  municipality  in  which  the  units  are
constructed or rehabilitated.]

(c)Any party that presents evidence to the [Council’s] Department’s satisfaction that one or more of the
conditions listed in (a) above exist in a particular municipality may request [Council] Department action
pursuant to (b) above in the form of a motion pursuant to N.J.A.C. 5:96-13. The motion may also
include a proposal to create or rehabilitate affordable housing, [which shall be considered by the Council
consistent with (b)3 and 4 above,] and may include directing the municipality to expend funds on the
proposal.
(d) The [Council] Department may also revoke a development fee ordinance approval for any
municipality that fails to comply with the requirements of this subchapter.  Where such approval has
been revoked, the [Council] Department shall not approve an ordinance permitting such municipality to
impose or collect development fees for the remainder of the substantive certification period or judgment
of compliance.

(e) [Neither l]Loss of funds from the affordable housing trust fund account[, n]or loss of the
municipality’s ability to impose and collect development fees shall not alter the municipality’s
responsibilities pursuant to substantive certification or a court ordered judgment of compliance[.] unless
the funds are lost as a result of forfeiture pursuant to N.J.A.C. 5:97-8.17, in which case   N.J.A.C. 5:97-
8.17(g) shall apply.
5:97-8.[14]16   Ongoing collection of fees and maintenance of the affordable housing trust fund

The ability for all municipalities to impose and collect fees and maintain an affordable housing trust
fund shall expire with their substantive certification or judgment of compliance unless the municipality
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has petitioned the [Council] Department for substantive certification of a Housing Element and Fair
Share Plan that addresses its succeeding affordable housing obligation, and has received the [Council’s]
Department’s approval of its development fee ordinance.  Municipalities that fail to renew their ability
to impose and collect development fees and maintain an affordable housing trust fund prior to the
expiration of their substantive certification or judgment of compliance may be subject to forfeiture of
any or all funds remaining within its affordable housing trust fund.  Any funds so forfeited shall be
deposited into the "New Jersey Affordable Housing Trust Fund" established pursuant to section 20 of
P.L.1985, c.222 (C.52:27D-320).  [resume the imposition and collection of development fees by
complying with the requirements of this section.]  A municipality shall not impose a development fee on
a residential development that receives preliminary or final approval after the expiration of substantive
certification or a judgment of compliance, nor shall a municipality retroactively impose a development
fee  on  such  a  development.   A  municipality  shall  not  expend  affordable  housing  trust  funds  after  the
expiration of substantive certification or a judgment of compliance.

5:97-8.17   Forfeiture of municipal trust funds for failure to spend within four years of collection
(a) Development fees and payments-in-lieu collected by a municipality on or before July 17, 2008 must
be identified as expended or committed for expenditure prior to July 17, 2012.
(b) Development fees and payments-in-lieu collected by a municipality on or after July 17, 2008 must be
expended or committed for expenditure within four years of the date of collection.  All development fees
collected in any given month subsequent to July17, 2008 must be spent or committed for expenditure
within  four  years  of  the  last  day  of  the  month  during  which  the  funds  were  collected.   For  example,
funds collected between July 17, 2008 and July 31, 2008 must be spent or committed for expenditure by
July 31, 2012 and funds collected between August 1, 2008 and August 31, 2008 must be spent or
committed for expenditure by August 31, 2012.

(c) Proof of commitment of trust fund monies must be submitted to the Department by the last day of the
month during which the funds were collected four years prior, as set forth in (a) and (b) of this section.

 (d)  For  the  purposes  of  this  section,  funds  shall  be  considered  to  be  expended  or  committed  for
expenditure if one of the following standards has been met:

1. The funds have actually been spent on a housing activity in accordance with N.J.A.C.
5:97- 8.7, 8.8, or 8.9.

2. For housing activity in accordance with N.J.A.C. 5:97- 8.7 and 8.8, the Department has
been provided an executed contract or agreement implementing the housing activity and
the following, as applicable: a municipal resolution or ordinance creating the program, a
policy and procedures manual and completion of affordable housing trust fund and unit
monitoring indicating units completed or rehabilitated.
3. For administrative expenses, the Department has been provided with the following: a
municipal resolution or ordinance and an executed contract or agreement for expenses
related to administering affordable housing.

(e) The Department may extend the deadlines set forth in (a) and (b) of this section for payments-in-lieu
if the municipality submits sufficient proof of building or other permits, or of other efforts concerning
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land acquisition or project development, as permitted by N.J.S.A. 52:27D-329.3(a).  The Department
shall provide such administrative assistance as may be required to aid in the construction of affordable
housing units.

(f)  A  municipality  that  fails  to  expend  or  commit  to  expend  the  amounts  collected  pursuant  to  the
timeframes established in (a) and (b) of this section shall be required to transfer any unexpended  and/or
uncommitted revenue collected to the New Jersey Affordable Housing Trust Fund established pursuant
to section 20 of P.L. 1985, c. 222 (C.52:27D-320).
(g) A municipality that is required to transfer municipal trust fund revenue to the New Jersey Affordable
Housing Trust Fund pursuant to (f) above shall have the number of affordable housing units it is
required to provide decreased based on the amount of revenue that is transferred.  Based on housing
region, only a forfeiting municipality will have the number of affordable housing units it is required to
provide decreased by one unit per dollar amount as follows:

Housing Region Amount
1 $180,267

2 $148,683
3 $145,903

4 $152,227
5 $156,089

6 $182,859


