
FAIR SHARE HOUSING CENTER 

510 Park. Boulevard 
Cherry Hill, New Jersey 08002 
P: 856-665-5444 
F: 856-663-8182 
Attorneys for Appellant Fair Share 
Housing Center 
By: Kevin D. Walsh, Esq. 

Adam M. Gordon, Esq. 

In re A PLAN FOR THE ABOLITION 
OF THE COUNCIL ON AFFORDABLE 
HOUSING AND PROVIDING FOR THE 
TRANSFER OF THE FUNCTIONS, 
POWERS, AN DDUTIES OF THE 
COUNCIL ON AFFORDABLE HOUSING 
TO THE DEPARTMENT OF COMMUNITY 
AFFAIRS 

Docket No. :A-6301-10 

CIVIL ACTION 

On Appeal from the Department 
of Community Affairs 

BRIEF AND ApPENDIX OF 

ApPELLANT FAIR SHARE HOUSING CENTER 



Brief Tab~e of Contents 

I. Introduction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1 

II. 

III. 

IV. 

Facts 3 

A. The Council on Affordable Housing .............. 3 

B. Executive Order 12............................. 5 

C. SenateBill1 .................................. 6 

D. Adoption of COAH Reorganization Plan ........... 7 

E. DCA Actions Pursuant to Reorganization 
Plan .......................................... 9 

Procedural History................................. 10 

Legal Argument 

A. Since the Reorganization Act of 1969 only 
applies to agencies that are ~of" the 
Executive Branch, the Reorganization Act 
does not allow for the elimination of 
independent agencies such as COAH, an 
agency ~in but not of" the Executive 

11 

Branch ......................................... 11 

1. The plain language of the Reorganization 
Act does not allow the abolition of 
independent agencies. Contemporaneous 
statutes passed by the Legislature used 
different language when the Legislature 
intended to include such agencies .............. 11 

2. The exclusion of independent agencies 
from the Reorganization Act is consistent 
with the statute's purpose and 
legislative history ............................ 19 

3. In the forty-two years since the passage 
of the Reorganization Act, no prior 
Governor has ever construed the 
Reorganization Act as Governor Christies 
now construes it; even Governor Christie 
previously s-ought legislative approval to 
eliminate independent agencies ................. 22 

B. The distinction between agencies ~of" the 
executive branch and those ~in, but not 
of" the executive branch rests on 
critical decisions about New Jersey 
government made by the framers of our 

1 

24 



Constitution. Thus, courts have 
invalidated executive attempts to apply 
broad statutes to reduce the independence 
of "in but not ofH agencies. The Court 
should similarly invalidate Governor 
Christie's attempt to assert broad powers 
over COAH .................................... . 

1. Courts have invalidated attempts to 
assert executive control over "in but not 
ofH agencies................................... 25 

2. The Appellate Division should invalidate 
the Governor's attempt to assert control 
over COAH, which goes far beyond the more 
limited assertion of control in Byrne. 

C. If the Executive Reorganization Act of 
1969 were construed to authorize the COAH 
Reorganization Plan, the Act also would 
violate New Jersey's constitutional 
separation of powers by removing the 
Legislature's role in making substantive 
law, as Congress and courts have 
recognized in the parallel federal scheme ...... 34 

1. New Jersey courts have invalidated 
actions that impair the "essential 
integrityH of one of the three branches 
of government... . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 34 

2. The extension of the Reorganization Act 
to independent agencies would constitute 
a change in substantive law without the 
majority vote to both houses, thus 
impermissibly infringing on legislative 
power, as has been recognized by Congress 
and courts in the parallel federal scheme ...... 37 

3. The COAH Reorganization Plan violates the 
New Jersey Constitution because the 
Governor has exercised powers reserved to 
the Legislature by the 1947 
Constitutional Convention ...................... 40 

V. Conclusion .......................................... . 

Abbreviations for Citations to Appendix 
Appendix of Appellant Fair Share Housing Center .......... Aa 

ii 



Table of Authorities 

Brown v. Heymann, 62 N.J. 1, 4 (1"972) .................. . 

Communication Workers of America v. Christie, 413 
N. J. Super. 229, 271 (App. Di v. 2010) .................. . 

Dalton v. Kean, 213 N.J. Super. 572, 574 (App. 
Div. 1986) ............................................. . 

DiProspero v. Penn, 183 N.J. 477, 492 (2005) 

E.E.O.C. v. Ingersoll Johnson Steel Co., 583 
F.Supp. 983, 990 (S.D. Ind. 1984) ....................... . 

Enourato v. N.J. Building Authority, 90 N.J. 396 
(1982) ................................................. . 

General Assembly v. Byrne, 90 N.J. 376, 387 
(1982) ................................................. . 

Hills v. Tp. of Bernards, 103 N.J. 1, 21 (1986) 

Honachefsky v. New Jersey Civil Service 
Commission, 174 N.J. Super. 539, 542 (App. Div. 
1980) .................................................. . 

In re Adoption of Five Interim Procedures by the 
Department of Community Affairs, Docket No. A-
0828-11 ................................................ . 

In re Amico/Tunnel Carwash, 371 N.J. Super. 199 
(App. Div. 2004) ....................................... . 

In re Executive Com'n on Ethical Standards Re: 
Appearance of Rutgers Attorneys, 116 N.J. 216 
(1989) ................................................. . 

Malone v. Fender, 80 N.J. 129, 136 (1979) .............. . 

Massett Bldg. Co. v. Bennett, 4 N.J. 53, 57 
(1950) ................................................. . 

New Jersey Exec. Com'n on Ethical Standards v. 
Byrne, 238 N.J. Super. 84, 90 (App. Div. 1990) ......... . 

New Jersey State Bd. of Higher Educ. v. Board of 
Directors of Shelton College, 90 N.J. 470 (1982) 

New Jersey Turnpike Authority v. Parsons, 3 N.J. 
235, 244 (1949) ........................................ . 

Southern Burlington County v. Tp. Of Mount 
Laurel, 92 N.J. 158 (1983) ............................. . 

State v. Maguire, 84 N.J. 508, 514 (1980) .............. . 

iii 

11,19,34,36, 

37,38,40 

13,19,35 

11,22 

12,13 

39 

35,40 

28,33,35,40 

31,32 

22 

33 

29,31,33 

29 

13,22 

35 

4,27 

43 

27,28 

passim 

19 



5 U.S.C. Sect. 905(a) (1) ................................ 39 

N.J. Const. Art. IV, Sect. I, par. 1 . . . 
N.J. Const. Art. IV, Sect. IV, par. 1 . . 
N.J. Const. Art. V. , Sect. IV, par. 1 . 
N.J. Const. Art. V, Sec. I, par. 14 . . . . 
N.J. Const. Art. V, Sec. 4, par. 6 . . 

N.J.S.A. 2A:158A-3 ..................................... . 

N.J.S.A. 10:4-6 ........................................ . 

N.J.S.A. 27:23-3 ....................................... . 

N.J.S.A. 48:23-3 ....................................... . 

N.J.S.A. 52:130-13 ..................................... . 

N.J.S.A. 52:130-13,-23 ................................. . 

N.J.S.A. 52:14B-1 to -24 (Administrative 

34 

35 

26 

41 

40 

15,16,18 

10 

26 

17 

14 

28 

Procedures Act) . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1 

N.J.S.A. 52:14B-1 to -15................................ 13 

N.J.S.A. 52:14B-2 13 

N.J.S.A. 52:14C-1 to -11 (Reorganization Act of 
1969) .................................................. . passim 

N.J.S.A. 52:14C-3 ...................................... . 12 

N.J.S.A. 52:14C-6 ...................................... . 

N.J.S.A. 52:14C-6(a) .................................... 19 

N.J.S.A. 52:14C-7....................................... 8 

N.J.S.A. 52:15-8........................................ 14 

N.J.S.A. 52:15C-2....................................... 18 

N.J.S.A. 52:270-301 to -329.19 (Fair Housing Act 
of 1985 (FHA)) .......................................... 3 

N.J.S.A. 52:270-302 (c) .................................. 31 

N.J.S.A. 52:270-305..................................... 4,32 

N.J.S.A. 

N.J.S.A. 

52:270-305(a) 

52: 270-305 (b) 

N.J.S.A. 52:270-305(e) 

3-4,19,31 

5,32 

5,32 

N.J.S.A. 52:270-307 (b) ,-315............................. 3 

N.J.S.A. 55:14K-4(o) .................................... 4 

iv 



N.J.A.C. 5:96-13........................................ 10 

R.2:2-3................................................. 11 

L. 1967, 

L. 1967, 

L. 1995, 

L. 1989, 

L. 2010, 

c. 

c. 

c. 

c. 

c. 

81 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17 

271 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17 

83 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 33 

199 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 32 

34 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 24 

~ 2007, ~ 95, § 33; Reorganization Plan No. 
001-2008, 40 N.J.R. 913(a) (March 3, 2008) ............... 23 

Reorganization Plan No. 001-1996, 28 N.J.R. 
2655 (a) (June 3, 1996) ................................... 23 

Ill. Const., Art. V, Sect. 11........................... 21 

N.Y. Exec. Law. Section 39 20 

Reorganization Act of 1955, 71 Penn. Stat., Sect. 
750-1................................................... 21 

Jack M. Sabatino, Assertion and Self-Restraint: 
The Exercise of Governmental Powers Distributed 
Under the 1947 New Jersey Constitution, 29 
Rutgers L.J. 799, 810 (1998) ............................ 35 

Appendix Table of Contents 

Notice of Appeal filed by Fair Share Housing Center, In 
re A Plan for the Abolition of the Council on Affordable 
Housing .............. -. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 1-5 

Order on Motion to Stay, In re A Plan for the Abolition 
of the Council on Affordable Housing, October 18, 2011 6-7 

Order on Emergent Application, In re Adoption of Five 
Interim Procedures by the Department of Community 
Affairs, granting Stay and briefing schedule, October 18, 

v 

8-9 



2011 .................................................... . 

Order Granting Application for Permission to File 
Emergent Motion, In re Adoption of Five Interim 
Procedures by the Department of Community Affairs, 
September 15, 2011....................................... 10 

Orders Denying Application for Permission to File 
Emergent Motion, In re A Plan for the Abolition of the 
Council on Affordable Housing, August 22 and 26, 2011 11-14 

New Jersey Council on Affordable Housing Proposed and 
Completed Affordable Units, 
http://www.state.nj.us/dca/affiliates/coah/reports/ last 
visited August 26, 2011 15-16 

February 2, 2010 column by Paul Mulshine of 
the Star Ledger titled "Gut COAH? Gov. 
Christie now says whoa!" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 17-20 

Governor Christie's Executive Order No. 12, 
February 9, 2010......................................... 21-25 

February 10, 2010 article by Maya Rao of the 
Philadelphia Inquirer titled "Christie freezes 
affordable housing rules" . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .. 26-27 

February 11, 2010 column by Paul Mulshine of 
the Star Ledger titled "God saves us from 
moralizing lawyers" ...................................... 28-29 

Order Granting Stay of Executive Order No. 12, 
February 19, 2010........................................ 30 

Housing Opportunity Task Force Findings & 
Recommendations, March 19, 2010.......................... 31-72 

Governor Christie's Executive Order No. 20 ............... 73-74 

Gov. Christie, Conditional Veto of Senate Bill 
1, January 24, 2011 (excerpts) ........................... 75-77 

Senate Bill 1, January 10, 2011 (excerpts) ............... 78-85 

Senate Bill 1, Legislative History, 
http://www.njleg.state.nj.us/bills/BiIIView. 
asp, last visited August 26, 2011........................ 86-87 

Press Release from the Office of the Governor, 
Governor Christie Calls Current COAH 
Legislation Insufficient Conditionally Vetoes 
Legislation that Fails to Reform and 
Perpetuates COAH Nightmare, January 24, 2011 .. . . . . . . . . . .. 88 

vi 



Page 89 intentionally omitted. . . . . . . . . . . . . . . . . . . . . . . . . . .. 89 

New Jersey State Legislature Legislative 
Schedule http://www.njleg.state.nj.us 
/legislativepub/legcal.asp, last visited 
August 26, 2011.......................................... 90-91 

Reorganization Plan, No. 001-2011 A Plan for 
the Abolition of the Council on Affordable 
Housing and Providing for the Transfer of the 
Functions, Powers, and Duties of the Council 
on Affordable Housing to the Department of 
Community Affairs, June 29, 2011......................... 92-97 

Press Release from the Office of the Governor, 
Governor Christie Takes Action to Streamline 
State Government Through Common Sense 
Reorganization Plans, June 29, 2011 ..................... . 

February 10, 2010 article from The Express 
Times titled "Former N.J. Sen. Marcia Karrow 
to lead task force charged with examining 
affordable housing regulations .......................... . 

Press Release from the Department of Community 
Affairs, "Christie Administration Announces 
End to Affordable Housing Nightmare", 
September 15, 2011 ...................................... . 

Department of Community Affairs Decision, In 
re Waiver from N.J.A.C. S:97-8.1(d) #3, LPS 
Docket # 11-2314 ........................................ . 

Department of Community Affairs Letter and 
Report on Economic Feasibility RW at Red Bank, 
October 26, 2011 ........................................ . 

Gov. Hughes, Conditional Veto of S-667, 
December 27, 1968 (excerpts) ............................ . 

Report of Commission on the Defense of 
Indigent Persons Accused of Crime (December 
22, 1966) (excerpts) .................................... . 

Governor's Signing Statement, S-287, May 2, 
1967 .................................................... . 

Governor's Commission on Public Broadcasting 
for New Jersey, Public Broadcasting for New 
Jersey (1966) (excerpts) ................................ . 

Press Release from Office of Governor, 
Governor Hughes Executive Reorganization Act 

vii 

98-99 

100-101 

102-103 

104-107 

108-114 

115-117 

118-121 

122 

123-126 

127 



of 1969, February 3, 1969 ............................... . 

Sponsor's Statement, S-514............................... 128 

National Governor's Conference, Report to the 
National Governor's Conference by the Study 
Committee on Constitutional Revision and 
Governmental Reorganization (1967) (excerpts) 

Record of Proceedings, Sixth Illinois 
Constitutional Convention, vol. 3 (excerpts) 

Senate Budget and Appropriations Committee 

129-l32 

133-134 

Statement, Senate Bill No. 218 ........................... 135-137 

Press Release from the Office of the Governor, 
Governor Chris Christie Introduces "Shadow 
Government Reform" Legislation to Protect New 
Jersey Taxpayers, March 30, 2011......................... 138-139 

Letters of Frank H. Sommer, Counsel to the 
Board of Public Utility Commissioners, July 
25, 1947................................................. 140-141 

State of New Jersey Constitutional Convention 
of 1947, Committee on the Executive, Militia 
and Civil Officers, Wednesday July 30, 1947, 
Afternoon Executive Session Minutes 

Conditional Veto, Gov. Thomas Kean, Fair 

142 

Housing Act (excerpts) ................................... 143-144 

Committee on Executive, Militia and Civil 
Officers, Report and Proposals, State of New 
Jersey Constitutional Convention of 1947, July 
31, 1947................................................. 145-148 

95 th Congress, 1st Session, House of 
Representatives, Report No. 95-105 from the 
Committee on Government Operations, March 22, 
1977..................................................... 149-154 

Proposed Revised Constitution of 1944, 
Excerpts Relating to Articles on Executive and 
on Public Officers and Employees, Article I . . . . . . . . . . . . .. 155-157 

viii 



I. Introduction 

This appeal concerns a second attempt by Governor Chris 

Christie to eliminate an independent state agency, the New Jersey 

Council on Affordable Housing ("COAH") through unilateral executive 

action. He first attempted to eliminate COAH through Executive 

Order 12 in February 2010, which the Appellate Division enjoined 

and Governor Christie then rescinded. Since that time, the Governor 

tried, but failed, to persuade the Legislature to adopt his housing 

policy aimed at eliminating state oversight of housing obligations. 

Having failed to convince the Legislature of his objectives, the 

Governor again has acted outside the scope of his authority by 

asserting powers under the Reorganization Act of 1969, N.J.S.A. 

52:14C-1 to -11, that violate both that Act and the New Jersey 

Constitution. 

The Reorganization Act, by its plain language, only applies to 

agencies subject to the Governor's control. The Legislature and 

courts have long recognized significant distinctions between 

agencies "of" the executive branch and controlled by the Governor 

and independent agencies "in" but not "of" the executive branch. 

The Reorganization Act only applies to agencies "of the executive 

branch." In contrast, similar statutes passed contemporaneously 

such as the Administrative Procedures Act, N.J.S.A. 52:14B-1 to -

15, cover all agencies, including independent agencies, "in" the 

executive branch. The Legislature, according to legislative 

history, drew heavily on the parallel federal Act, which, along 
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with other parallel state statutes, bans the reorganization of 

independent agencies. Furthermore, no governor has used the 

Reorganization Act to eliminate a legislatively-created independent 

agency "in but not of" the executive branch. The Governor's 

elimination of COAH, an independent agency "in but not of" the 

executive branch, controlled by an independent board, and not even 

subject to a gubernatorial veto of minutes, thus exceeds the 

authority delegated by the Legislature under the Reorganization 

Act. 

The Governor's actions also violate broader precedent on 

independent agencies. The framers of the 1947 Constitution 

specifically rejected proposals to give the executive control over 

legislatively-created independent agencies. And our courts have 

rejected similar attempts outside of the reorganization context to 

exert executive control over "in but not of" agencies. Similarly, 

this Court should reject the Governor's attempt to override the 

Legislature's careful balancing of interests and political parties 

in creating COAH. 

Finally, the Governor's interpretation of the Reorganization 

Act violates the State Constitution's separation of powers. The 

Constitution allocates the power to organize the executive branch 

to the Legislature. While some delegation of this power to the 

Executive is permissible, the broad delegation that the Governor 

seeks contravenes the Constitution and is thus invalid. Notably, 

Congress amended the parallel federal reorganization statute to 
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eliminate any possible application to independent agencies and thus 

to avoid constitutional challenges based on parallel federal 

constitutional provisions. Congress' interpretation is particularly 

relevant given that it concerns a parallel federal constitutional 

provision and that the legislative history of New Jersey's 

Reorganization Act shows heavy reliance on the federal statute. 

For these reasons, the Court should invalidate this 

unprecedented, improper assertion of the reorganization power, 

along with the interim procedures invalidly adopted by DCA after 

the reorganization and challenged in a case calendared alongside 

this one. 

II. Facts 

A. The Counc~~ on Affordab~e Hous~ng 

Following the Supreme Court's decision in Southern Burlington 

County v. Tp. Of Mount Laurel, 92 N.J. 158 (1983) (~Mount Laurel 

II"), the Legislature adopted the Fair Housing Act of 1985 (FHA), 

N.J.S.A. 52:270-301 to -329.19. The FHA created COAH, an 

independent state agency broadly charged with providing an 

administrative alternative to the implementation of the Mount 

Laurel doctrine. N.J.S.A. 52:27D-307(b), -315. The Legislature's 

creation of a truly independent agency was intended to balance the 

many interests involved. 

The Legislature required COAH to have ~12 members appointed by 

the Governor with the advice and consent of the Senate." N.J.S.A. 
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52:27D-305(a). COAH is "in, but not of" DCA and thus is directly 

accountable only to these 12 board members. See New Jersey Exec. 

Com'n on Ethical Standards v. Byrne, 238 N.J. Super. 84, 90 (App. 

Div. 1990) ( "in, but not of" agencies are "insulated from the [l 

supervision and control" of the departments they are "in"). 

The FHA requires a diverse representation of interests on the 

board, which has evolved over time, first through Governor Kean's 

conditional veto of the original FHA passed by the Legislature, and 

later in a series of amendments. "Not more than six of the 12 

shall be members of the same political party." N.J.S.A. 52:270-

305 (a) . Likewise, "membership shall be balanced to the greatest 

extent practicable among the various housing regions of the State." 

Ibid. Four of the members are required to be "elected officials 

representing the interests of local government," including one who 

represents an "urban municipality." Ibid. "[Flour shall represent 

the interests of households in need of low and moderate housing," 

including representatives of "the nonprofit builders of low and 

moderate income housing" and "disabled persons." Ibid. One member 

"shall represent the interests of the for-profit builders of market 

rate homes." Ibid. Three members "shall represent the public 

interest." Ibid. 

Under the FHA, COAH is intended to be independent of DCA. The 

Commissioner of DCA chairs the Board, but has only one of twelve 

votes. N.J.S.A. 52:270-305. COAH's decisions are not subject to a 

gubernatorial veto. Compare, e.g., N.J.S.A. 55:14K-4(o) 
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(establishing gubernatorial veto of minutes in another "in but not 

of" agency, the Housing and Mortgage Finance Agency). COAH Board 

members may only be removed for cause. See N.J.S.A. 52:27D-

305(e) (providing for removal of Board members through action in 

Superior Court "for misconduct in office, willful neglect of duty, 

or other conduct evidencing unfitness for the office, or for 

incompetence"). And COAH's six-year Board terms are staggered to 

prevent anyone Governor's nominees from dominating the Board. 

N.J.S.A. 52:27D-305(b) 

A legislative mandate for an independent agency reflects the 

need to protect the Mount Laurel doctrine's implementation from 

undue political pressure. Since its inception, COAH has overseen 

the creation of approximately 60,000 units of housing affordable to 

lower-income families, seniors, and people with special needs. 

MalO-ll. 

B. Executive Order 12 

As a gubernatorial candidate, Governor Christie promised that 

if elected governor he would "gut" COAH. Aa18. Shortly after his 

inauguration, on February 9, 2010, Governor Christie signed 

Executive Order 12. Aa12. At a press conference announcing his 

action, Governor Christie said, "The message to municipalities in 

New Jersey is that their COAH nightmare is over, and we're going to 

move towards making sure that development gets placed back into the 

hands of local municipalities to make these kinds of decisions." 

Aa26. The Governor further stated that "I do not agree with the 
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Mount Laurel decisions and never have. [the Supreme Court 

employed] an expansive view of the constitution that I don't think 

is an appropriate use of judicial authority." Aa28. 

Executive Order 12 transferred COAH's functions to the 

Commissioner of the Department of Community Affairs. Aa21-22. It 

also created a five-member task force charged with issuing a report 

regarding affordable housing within 90 days. Aa23-24. 

The day the executive order was issued, FSHC filed an appeal 

of the provisions shutting down COAH and transferring its 

functions. FSHC was granted leave to proceed on an emergent basis 

by the Hon. Stephen Skillman, P.J.A.D. on February 11, 2010. On 

February 19, 2010, the Appellate Division granted FSHC's motion for 

a stay. Aa30. On its own motion, the panel accelerated the 

briefing and oral argument of the appeal. Aa30. 

Just 39 days later, on Friday, March 19, 2010, the task force 

submitted its report. Aa31-72. With oral argument scheduled for 

Monday morning, Governor Christie issued Executive Order 20, 

rescinding Executive Order 12 and mooting the appeal. Aa73. 

C. Senate B~~~ 1 

Throughout much of 2010, the Legislature debated changes to 

the FHA. Senate Bill 1 (S-l) was introduced on January 19, 2010, 

and amended numerous times. Aa75. Both houses of the Legislature 

passed legislation in January 2011 that would replace COAH with a 

system of specified fair share obligations for each municipality 

with enforcement through a combination of independent, state-
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certified professionals and court review. Aa86. DCA's role, in the 

Legislature's scheme, would be limited and focused mainly on 

"assist[ing] municipalities in implementing the provisions of the 

Act," without the power to make decisions about municipal 

compliance. Aa76. The Governor conditionally vetoed the bill on 

January 25, 2011, stating that the bill was "unacceptable" and 

"perpetuates the Council on Affordable Housing (COAH) nightmare." 

Aa88. The Governor, as part of the conditional veto, asked the 

Legislature for much greater powers for DCA, including the power to 

determine whether "a municipality is an inc1usionary municipality" 

and thus secure protection from litigation. Aa82. The bill's 

sponsor refused to consider the conditional veto, withdrawing the 

bill effective February 7, 2011; since then, there has been no 

further consideration of such legislation in either house of the 

Legislature. Aa90-91. 

D. Adoption of COAH Reorganization Plan 

Having failed to "gut" COAH using both executive and 

legislative approaches, on June 29, 2011, Governor Christie issued 

Reorganization Plan 1-2011. Aa92-97. In a press release, the 

governor stated that he was proposing to abolish COAH and to 

"transfer . its functions to a department which already 

supports our local governments and works closely with them on a 

daily basis." Aa98. In language that reflects his stated 

opposition to the Mount Laurel doctrine's check on municipal zoning 

decisions and fair share requirements, the Governor said: 
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I've always believed that municipalities 
should be able to make their own decisions on 
affordable housing without being micromanaged 
and second guessed from Trenton. The 
Department of Community Affairs will work with 
municipalities on affordable housing, not 
against them. 

[Aa9S.] 

The plan stated that it furthers the Christie Administration's 

preferred housing policies. The plan ~advances the goals outlined 

in Executive Order No. 12," Aa92, which shut down COAH and was 

enjoined by the Appellate Division by order dated February 19, 

2010, Aa30. The plan also noted that it ~sets the stage for 

further implementation of the recommendations contained in the 

Housing Opportunity Task Force's March 19, 2010 final report." 

Aa92. That task force, created by Executive Order 12, recommended 

radically overhauling the Fair Housing Act to substantially 

increase municipal discretion on affordable housing. Aa31-72. In 

addressing the purpose of the task force, its chairperson, said 

~I'm a Jersey girl. I believe in home rule." AalOO. 

The reorganization plan acknowledged that it was 

~transfer[ring] all functions, powers, duties, and personnel of the 

Council, in but not of the Department of Community Affairs, to the 

Commissioner of the Department." Ma2. The plan abolished all 

terms of office of the independent COAH Board. Ma2. 

Under the Reorganization Act of 1969, the Legislature is given 

60 days to adopt a concurrent resolution rejecting a proposed 

reorganization plan. N.J.S.A. S2:14C-7. Given that the 
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reorganization plan was proposed immediately prior to the 

legislative summer recess and that the Assembly has not met since 

that date, the proposed reorganization was never the subject of 

even a proposed resolution in either house of the Legislature. 

Aa90-91. Regardless, given that the Plan does not conform to the 

Reorganization Act of 1969 or State Constitution for reasons 

described below, no action from the Legislature was required. 

E. DCA Actions Pursuant to Reorganization Plan 

About two weeks after the reorganization plan went into 

effect, on September 15, 2011, DCA issued a press release regarding 

the reorganization plan and five interim procedures intended to 

implement it. The press release framed the reorganization as a 

substantive change in affordable housing law in New Jersey, stating 

that "housing and land use decisions should be made locally." 

Aa103. The interim procedures differed markedly from COAH's adopted 

regulations that, pursuant to the Reorganization Act "continue with 

full force and effect until amended or repealed pursuant to law," 

N.J.S.A. 52:14C-9. In an acknowledgement that the interim rules 

were not adopted in accordance with the APA, DCA's website stated 

that "[tJhe Department will propose permanent procedures pursuant 

to the Administrative Procedures Act as soon as practicable." 

Aa102. 

On September 16, 2011 FSHC filed an Application for Permission 

to File an Emergent Motion challenging the interim procedures, 

which the Hon. Philip S. Carchman, P.J.A.D., granted by order 
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issued that same day. Aa10. After briefing, the Appellate Division 

stayed the interim procedures and accelerated the appeal, placing 

it on the same schedule as this matter, in an order dated October 

18, 2011. Aa8-9. 

Initial decisions by DCA also highlight substantial changes 

between the process under COAH and the process under DCA. Under 

COAH, all decisions were made at public meetings with the 

opportunity for the public to speak. N.J.A.C. 5:96-13. Even after 

the injunction against the interim procedures, DCA Commissioner 

Lori Grifa has taken the position in a recent decision involving 

the expenditure of affordable housing trust funds that because she, 

unlike COAH, is not a public body subject to the Open Public 

Meetings Act, N.J.S.A. 10:4-6 et seq. she may decide motions in 

private on any timetable she wishes. Aa104-107. Additionally, 

Commissioner Grifa, in another recent decision involving the 

financial feasibility of a proposed development, relied upon a 

report that was never presented in public or made available to the 

parties. Aa108-114. 

III. Procedural History 

Reorganization Plan 2011-01 was proposed on June 29, 2011 and 

became effective on August 28, 2011. On August 22, 2011, FSHC filed 

an Application for Permission to File an Emergent Motion, which the 

Appellate Division denied as premature. Aall-12. On August 26, 

2011, FSHC filed another emergent application, which the Appellate 
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Division denied on the contradictory grounds that it should have 

been filed earlier. Aa13. FSHC then filed an emergent application 

with the Supreme Court on the same day, which Justice Hoens denied. 

Aa14. On August 29, 2011, FSHC filed a notice of appeal in the 

Appellate Division pursuant to R. 2:2-3, see Brown v. Heymann, 62 

N.J. 1, 4 (1972), Dalton v. Kean, 213 N.J. Super. 572, 574 (App. 

Div. 1986), and a motion to stay and to accelerate this appeal. On 

October 18, 2011, the Appellate Division denied the motion to stay 

and granted acceleration, calendaring this appeal back-to-back with 

In re Adoption of Five Interim Procedures by the Department of 

Community Affairs, Docket No. A-0828-11. 

IV. Legal Argument 

A. Since the Reorganization Act of 1969 only applies to 
agencies that are "of" the Executive Branch, the 
Reorganization Act does not allow for the elimination of 
independent agencies such as COAH, an agency "in but not 
of" the Executive Branch. 

1. The plain language of the Reorganization Act does not 
allow the abolition of independent agencies. 
Contemporaneous statutes passed by the Legislature 
used different language when the Legislature intended 
to include such agencies. 

The Reorganization Act of 1969's plain language does not allow 

the Governor to abolish "in but not of" agencies, such as COAH, 

created by the Legislature to be independent of gubernatorial 

control. Instead, the Reorganization Act of 1969 was intended to 

give the Governor the power to reorganize only agencies "of" the 

Executive Branch and thus subject to gubernatorial control. The 

11 



Reorganization Act's language contrasts with contemporaneous 

statutes on the structure of the executive branch, such as the 

Administrative Procedures Act, which by their terms do apply to 

independent agencies. 

The Reorganization Act limits its applicability to executive 

branch entities under the governor's control through its definition 

of the word "agency." See DiProspero v. Penn, 183 N.J. 477, 492 

(2005) ("the best indicator of [the Legislature's] intent is the 

statutory language") . The Act defines "agency" as: 

(1) Any division, bureau, board, commission, 
agency, office, authority or institution of 
the executive branch created by law, whether 
or not it receives legislative appropriations, 
or parts thereof; 

(2) Any office or officer in any agency, but 
does not include the State Auditor; 

[N.J.S.A. 52:l4C-3 (emphasis added).] 

The Legislature thus limited the Reorganization Act to boards, 

commissions, and agencies "of the executive branch" subject to the 

control of the Governor. If the Legislature had wished to include 

independent agencies "in but not of" the executive branch, it would 

have explicitly stated as such. 

Indeed, in similar legislation passed contemporaneously, the 

Legislature specifically referenced agencies "in" or "within" the 

executive branch when it wanted to include those agencies. "[A] 

comparative analysis of the language of contemporaneous statutes 

may, because of contrasting language applicable to similar subject 
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matter, be indicative of an intent or purpose on the part of the 

Legislature to provide different treatment." Malone v. Fender, 80 

N.J. 129, 136 (1979) (citation omitted). Courts should not insert 

an "'additional qualification'" into a clearly written statute when 

"'the Legislature pointedly omitted'" doing so. DiProspero, supra, 

183 N.J. at 492 (citation omitted). When the Legislature "clearly 

knew how to define and include" a particular entity, and did not do 

so, courts should not read a statute to apply to that entity. 

Communication Workers of America v. Christie, 413 N.J. Super. 229, 

271 (App. Div. 2010). 

One year before passing the Reorganization Act, the 

Legislature passed another statute with a significant impact on the 

structure of the Executive Branch, the Administrative Procedure Act 

(APA) , N.J.S.A. 52:14B-l to -15. In the APA, the Legislature 

defined "agency" differently: 

"State agency" or "agency" shall include each 
of the principal departments in the executive 
branch of the State Government, and all 
boards, divisions, commissions, agencies, 
departments, councils, authorities, offices or 
officers within any such departments now 
existing or hereafter established. 

[~ 1968, ~ 410, N.J.S.A. 
52:14B-2 (emphasis added).J 

The Legislature thus chose to apply the APA to all departments "in 

the executive branch" and all divisions "within any such 
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departments." This language is significantly more expansive than 

the "of the executive branch" language in the Reorganization Act." 

Similarly, just two years after the Reorganization Act, the 

Legislature implemented significant new ethics laws with a 

definition of agency broadly applicable throughout the Executive 

Branch: 

"State agency" means any of the principal 
departments in the Executive Branch of the 
State Government, and any division, board, 
bureau, office, commission or other 
instrumentality within or created by such 
department. . and any independent State 
authority, commission, instrumentality or 
agency." 

[~ 1971, ~ 182, §2, N.J.S.A. 
52:130-13 (emphasis added).J 

The Legislature's recognition in the late 1960s and early 1970s of 

distinctions between agencies "in" the executive branch and "of" 

the executive branch continued a distinction that began immediately 

after the 1947 Constitution. See, e.g., ~ 1947, ~ 5, N.J.S.A. 

52:15-8 (creating position of chief counsel to the Governor and 

using the language "agency or instrumentality in or of the 

Executive Branch of the State Government," thus recognizing two 

distinct types of agencies) . 

lGovernor Hughes, in a conditional veto message relating to other 
sections of the bill that did not impact this language, noted that 
the Legislature intended the APA to be "made applicable to all 
state agencies of whatever composition or function." Conditional 
Veto of S-667, December 27, 1968, at 2, Aal15-117. 
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The Legislature not only used the words "in the Executive 

Branch" in other contemporaneous statutes regarding the structure 

of state government; it also used that language to create new 

institutions performing sensitive government functions over which 

the Legislature wanted the Governor to have limited control. Two 

years before the Reorganization Act, the Legislature created the 

Office of the Public Defender: 

There is hereby established in the Executive 
Branch of the State Government the Office of 
the Public Defender. For the purpose of 
complying with the provisions of Article V, 
Section IV, paragraph 1 of the New Jersey 
Constitution, the Office of the Public 
Defender is hereby allocated within the 
Department of Institutions and Agencies, but, 
notwithstanding said allocation, the office 
shall be independent of any supervision or 
control by the department or by any board or 
officer thereof. 

[~ 1967, ~ 43, §3, N.J.S.A. 
2A:158A-3 (emphasis added).J 

That language resulted from considerable discussion by a 

legislatively-appointed commission that according to the Governor's 

signing statement "was the basis for the drafting and introduction 

of this bill." Signing Statement of S-287, May 2, 1967, Aa122. That 

commission proposed to the Legislature: 

The problem is one of governmental structure, 
arising from the provision added to the 1947 
Constitution as Art. V, sec. IV, par. 1. 
The technical solution to this collateral 
problem is to have the enabling Act place the 
new unit "in" but make it clear that it is not 
"of" the Department of Institutions and 
Agencies. The "in but not of" distinction was 
relied on in N.J. Turnpike Authority v. 
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Parsons, 3 N.J. 235, at 243-45 (1949) to 
support the independence of the Authority in 
respect to liability while recognizing 
compliance with Art. V, sec. IV, par. 1. If 
need be, the defender unit can be set up as an 
independent entity, as a public corporation, 
"in" but not "of" the Department of 
Institutions and Agencies. Such an approach 
would help to underscore the essential 
independence of the unit in terms of having a 
primary obligation to individual clients, and 
yet satisfy the Constitutional requirement for 
manageable housekeeping. 

[Report of Commission on the 
Defense of Indigent Persons 
Accused of Crime (December 22, 
1966), at 7-8, Aal15-117.J 

After years of deliberation on the best structure for a public 

defender, the Legislature accepted the commission's proposal of an 

independent state agency "in but not ofH the Department of 

Institutions and Agencies, and "independent of any supervision or 

control H of that Department, to protect the lawyer-client 

relationship. ~ 1967, ~ 43, N.J.S.A. 2A:158A-3; Governor's 

Signing Statement, S-287, A122. It is hard to fathom that the 

Legislature would have just a few years later wanted to give the 

Governor the power to modify this Jaw and abolish the independence 

of the Public Defender through an expedited process. 

Similarly, the Legislature in 1968, one year before the 

Reorganization Act, created the New Jersey Public Broadcasting 

Authority: 

There is hereby established, pursuant to 
P.L.1968, c. 405 (C.48:23-1 et seq.), in the 
Executive Branch of the State Government the 
New Jersey Public Broadcasting Authority. For 
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the purpose of complying with the provisions 
of Article V, Section IV, paragraph 1 of the 
New Jersey Constitution, the authority is 
hereby allocated within the Department of the 
Treasury, but notwithstanding such allocation, 
the authority shall be independent of any 
supervision or control by the department or by 
any agency or officer thereof. 

[~ 1968, ~ 405, N.J.S.A. 48:23-3.] 

An official commission similar to the one involved in the Public 

Defender legislation explained the rationale for such independence: 

The Commission is convinced that New Jersey 
and its citizens can best be served by the 
creation of a state-charted, nonprofit, 
autonomous corporation constituted as an 
instrumentality of the state and responsible 
for providing to the community at large 
responsive and balanced public broadcasting . 

. It is the Commission's firm judgment that 
direct government involvement in public 
broadcasting should be kept to a minimum and 
that a new state department would not afford 
the desirable degree of insulation from 
political interference and entanglements an 
insulation which promotes diversity, 
experimentation, innovation, and freedom of 
creativity. 

[Governor's Commission on Public 
Broadcasting for New Jersey, Public 
Broadcasting for New Jersey (1968) 
at 29, Aa125.] 

Again, the Legislature acted based on a carefully thought out 

rationale for an independent agency "inH but not "ofH the executive 

branch. The Legislature also created several other "in but not ofH 

agencies around the same time. See, ~, ~ 1967, ~ 81; ~ 1967, 

c. 271 (creating both the New Jersey Housing Finance Agency and the 
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New Jersey Meadowlands Commission as agencies "in but not of the 

Department of Community Affairs") 2 

Thus, the Legislature at the time of the passage of the 

Reorganization Act frequently distinguished between agencies "in 

the executive branch" but not controlled by a department and 

agencies "of the executive branch" and controlled by a department 

in passing legislation. When the Legislature wanted new structural 

requirements such as the APA and ethics codes to apply to all 

executive agencies, including independent agencies and authorities, 

it did so by defining covered agencies as those "in" or "within" 

the Executive Branch. When the Legislature wanted to establish new 

agencies to perform sensitive functions such as the Office of the 

Public Defender, it did so by establishing them "in," not "of," the 

Executive Branch, "independent of any supervision or control" by 

any department. N.J.S.A. 2A:158A-3. 

The same Legislature that carefully set up these independent 

institutions and specifically indicated when new requirements such 

as the APA would apply to them did not intend to apply the 

Reorganization Act to independent agencies "in but not of" the 

Executive Branch. If the Legislature had wished to do so, it would 

have used the language that it used in other statutes applicable to 

'The Legislature's placing of sensitive government functions in 
independent agencies "in" but not "of" the executive branch 
continues to this day. See, e.g., N.J.S.A. 52:15C-2 (2007 law 
establishing Office of the State Comptroller "in the Executive 
Branch of the State government" but "independent of any supervision 
or control" by any department) . 
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independent agencies such as the APA and the Conflicts of Interest 

Law, as it "clearly knew how to define and include" such agencies. 

Communication Workers of America v. Christie, supra, 413 N.J. 

Super. at 271. Because COAH is an agency "in but not of" the 

Department of Community Affairs, N.J.S.A. 52:27D-305(a), the 

Governor thus may not use the Reorganization Act to eliminate it. 

2. The exclusion of independent agencies from the 
Reorganization Act is consistent with the statute's 
purpose and legislative history. 

The limitation of the Reorganization Act to agencies "of the 

executive branch" not only reflects the plain language of the 

statute, but also the statute's purpose and legislative history. 

See State v. Maguire, 84 N.J. 508, 514 (1980) ("[O]ur task is to 

effectuate the legislative intent in light of the language used and 

the objects sought to be achieved") . 

Gov. Hughes, in asking the Legislature to pass the 

Reorganization Act, emphasized that the bill would "finish the work 

begun by the Constitutional Convention of 1947." Aa127. The Supreme 

Court further summarized the purpose of the Reorganization Act as 

follows: "[T]he Governor is limited to rearranging what already 

exists. He is not empowered to decide what new or different 

authority should be vested in his branch of government." Heymann, 

supra, 62 N.J. at 10 (1972) (citing N.J.S.A. 52:14C-6(a)). As will 

be discussed in more detail below, infra at 25, the Constitutional 

Convention of 1947 chose to place control over independent agencies 

with the Legislature and not the Executive. Transferring power from 
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an °in but not of" agency to an agency under the control of the 

Governor vests the executive with additional power over the agency, 

contrary to the intent of the Convention. The application of the 

Reorganization Act to °in but not of" independent agencies thus 

would violate the Reorganization Act's purpose of furthering the 

1947 Constitutional Convention. 

Furthermore, the statute was part of a national trend towards 

executive reorganization in the decades after World War II, as 

reflected in both the sponsor's statement and Governor Hughes' 

message accompanying the introduction of the bill. The sponsor's 

statement notes that the bill was °patterned on the Federal 

Reorganization Act." Sponsor's Statement to S-514, Aa128. Governor 

Hughes cited as models the federal reorganization statute then 

being reauthorized, discussed further below, and a call by Governor 

Rockefeller of New York for reorganization authority there. 3 Aa128. 

A 1967 study by the National Governor's Conference, which helped 

inform several states' bills, singled out independent agencies from 

the normal organizational structure. That study stated that, while 

generally administrative departments should be °responsible to the 

Governor," the role of °boards and commissions. . perform[ing] 

quasi-legislative or quasi-judicial functions" provided an 

exception to the general rule of gubernatorial control through 

3 New York never enacted this legislation, and only enacted a more 
limited reorganization statute this year. Unlike New Jersey's 
statute, New York requires the affirmative vote of both houses for 
a reorganization to become law. N.Y. Exec. Law. §39. 
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executive departments. National Governor's Conference, Report to 

the National Governor's Conference by the Study Committee on 

Constitutional Revision and Governmental Reorganization 25 

(1967) ,Aa129-132. 

As such, the Legislature's exemption of "in but not of" 

agencies from the statute reflected a broader policy trend also 

reflected in at least two other states' laws. A constitutional 

amendment in Illinois just one year after the New Jersey act also 

excluded agencies not under the control of the Governor, limiting 

the reorganization power to the Illinois equivalent of "of" 

agencies, namely those "directly responsible to the Governor." Ill. 

Const., Art. V, § 11 ("The Governor, by Executive Order, may 

reassign functions among or reorganize executive agencies which are 

directly responsible to him") (emphasis added). In the Illinois 

Constitutional Convention proceedings that led to this amendment, 

the drafters specified that the reorganization power "in no way 

touches upon or impinges upon quasi-judicial or quasi-legislative 

boards - for example, the Commerce Commission, or the Industrial 

Commission." Record of Proceedings, Sixth Illinois Constitutional 

Convention, vol. 3 at 1327, Aa133. Similarly, a reorganization 

statute in Pennsylvania likewise limited reorganization to that 

state's equivalent of agencies "of the executive branch." 

Reorganization Act of 1955, 71 Penn. Stat. §750-1 ("Nor does the 

term [agency] include any independent administrative board or 

commission"). Such a limitation was also considered, and accepted, 
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by Congress in the parallel federal scheme for constitutional 

reasons, as discussed further below, infra at 39. 

Because the sponsor's statement and Gov. Hughes cited the 1947 

Convention and the relevance of parallel legislation, the exclusion 

of independent agencies from executive control in these frameworks 

elucidates the meaning of the Reorganization Act. Thus, the COAH 

Reorganization Plan is invalid because the Legislature never 

intended to include "in but not of" agencies in the statute. 

3. In the forty-two years since passage of the 
Reorganization Act, no prior Governor has ever 
construed the Reorganization Act as Governor Christie 
now construes it; even Governor Christie has 
previous~y sought ~egis~ative approva~ to e~iminate 
independent agencies. 

No prior Governor has ever eliminated an "in but not of" 

agency created by the Legislature through a reorganization plan. 

The Court should consider this evidence of prior interpretation by 

the Office of the Governor, as the entity charged with enforcing 

the Reorganization Act, much as it would consider the "longstanding 

interpretation" of a statute by a regulatory agency, which "is 

entitled to great weight." Honachefsky v. New Jersey Civil Service 

Commission, 174 N.J. Super. 539, 542 (App. Div. 1980) (citing 

Malone v. Fender, 80 N.J. 129, 137 (1979)). 

Even in one of the most sweeping prior reorganizations under 

the Act, the near-elimination of the Department of Energy, Governor 

Kean maintained the Board of Public Utilities as an "in but not of" 

agency with an independent board. Dalton, supra, 213 N.J. Super. at 
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575. While Governor Kean radically transformed the Department to 

the degree that a state senator colorably claimed that "what is 

left of the Department of Energy apart from BPU is a mere shell," 

he did not alter the governance or independence of BPU. Ibid. 

Similarly, in a large-scale reorganization of the Department of 

Health, Governor Whitman carefully preserved the independence of 

"in but not of" agencies within that Department. Reorganization 

Plan No. 001-1996, 28 N.J.R. 2655 (a) (June 3, 1996) 

("Notwi thstanding said allocation, the Office of the Ornbudsman for 

the Institutionalized Elderly shall be independent of any 

supervision or control of the Department of Health and Senior 

Services or any board or officer thereof"; similar provisions in 

plan for Office of the Public Guardian for Elderly Adults) . 

Similarly, Governor Corzine only implemented a reorganization 

plan for the Victims of Crime Compensation Agency after securing 

passage of legislation changing the affected agency's status from 

an independent "in but not of" agency to one under departmental 

control. ~ 2007, ~ 95, § 33; Reorganization Plan No. 001-2008, 40 

N.J.R. 913(a) (March 3, 2008). The Governor recognized that he could 

not eliminate the "in but not of" agency without legislative 

approval. See Senate Budget and Appropriations Committee Statement 

to Senate Committee Substitute for Senate Bill No. 218, June 14, 

2007, at 3, Aa135-137 (noting Governor's intention to eliminate "in 

but not of" board is "in expectation of the passage of this bill") . 
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And Governor Christie himself has asked the Legislature for 

explicit permission to eliminate ~in but not of" agencies or change 

their structure to exert additional gubernatorial control, through 

measures such as changing their board structure or adding a 

gubernatorial veto. See, e.g., ~ 2010, ~ 34 (legislation needed 

to eliminate ~in but not of" Office of the Child Advocate); March 

30, 2011 Press Release, Aa138-139 (requesting legislative approval 

for new requirements for independent authorities' boards and to 

extend gubernatorial veto to authorities). If Governor Christie 

believed that he had firm legal grounds for eliminating or 

restructuring such independent authorities through reorganization, 

he would not need to ask the Legislature for affirmative 

permission. Of course, the Governor also had asked the Legislature 

to affirmatively eliminate COAH - and failed to secure their 

agreement in a way acceptable to him, with the Legislature refusing 

to even consider his conditional veto of the Legislature's reforms 

to the FHA. Aa86-87, Aa90-91. The Governor's attempt to secure 

through the Reorganization Act what he could not get through the 

normal legislative process contradicts the plain language, 

legislative intent, and historic practice of the Reorganization Act 

and thus the Court should invalidate the COAH Reorganization Plan. 

B. The distinction between agencies "of" the executive branch 
and those ~in, but not of" the executive branch rests on 
critical decisions about New Jersey government made by the 
framers of our Constitution. Thus, courts have invalidated 
executive attempts to apply broad statutes to reduce the 
independence of "in but not of" agencies. The Court should 
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similarly invalidate Governor Christie's attempt to assert 
broad powers over COAH. 

1. Courts have invalidated attempts to assert executive 
control. over "in but not of" agencies. 

Because the Constitution allocates to the Legislature the 

power to oversee the governance of "in but not of" agencies, courts 

have invalidated executive assertions of control over "in but not 

of" agencies. Especially in light of the statutory language and 

legislative intent discussed above, the Court thus should construe 

the Reorganization Act of 1969 as excluding independent agencies 

such as COAH, consistent with the intent of the framers. 

While the 1947 Constitution generally intended to create a 

strong executive, the framers made a pointed exception for 

independent, legislatively-created agencies. During the drafting 

process, the framers removed independent agencies from the 

"control" of the Governor and instead required the agencies to 

abide by legislatively prescribed governance structures. A draft of 

Article IV had placed all agencies under the "the supervision and 

control of the Governor." Proceedings of the Constitutional 

Convention, Vol. V, p. 530, A145 (emphasis added). In response to 

this draft, the Counsel to the Bureau of Public Utility 

Commissioners (BPU) wrote: 

Is it purposed that every determination by the 
board, some of which are reached after many 
months of hearing, shall be controlled by the 
Governor and the "single executive head" and be 
subject to executive veto and modification? 
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If so, nothing could be more violative of the 
purposed objective of the constitutional 
separation of governmental powers. 

If so, of what avail is the provision of the 
statute establishing the board, that not more 
than two members of the board, "shall be 
members of the same political party"? 

[Ibid.] 

The Constitutional Convention responded by removing the words °and 

control" from Article IV to clarify that the Executive could not 

remove legislative requirements for governance of independent 

agencies. Id. at 405, Aa145. Thus, the framers of our Constitution 

specifically intended to insulate independent agencies from 

gubernatorial intrusion. 

Not surprisingly, attempts to assert Executive Branch control 

over independent agencies arose quickly after the implementation of 

the 1947 Constitution. In 1948, the Legislature created the 

independent New Jersey Turnpike Authority, which was °in" the State 

Highway Commission, but not °of" that Commission, and was 

controlled by an independent board. N.J.S.A. 27:23-3. The State 

Highway Commissioner challenged this arrangement in a case that 

went to the New Jersey Supreme Court, arguing that the 

constitutional provision that °all executive and administrative 

offices, departments, and instrumentalities of the State 

government. . shall be allocated by law among and within not more 

than twenty principal departments," N.J. Const. Art. V., Sect. IV, 

par. 1, granted the State Highway Commissioner control over the 
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Turnpike Authority, New Jersey Turnpike Authority v. Parsons, 3 

N. J. 235, 244 (1949). But the Supreme Court rejected that 

challenge, holding that "the State Highway Commissioner is given no 

authority whatsoever over the Turnpike Authority. The turnpike 

Authority is in but not of the State Highway Department and that 

fact does not make it any the less an independent entity, as the 

language of the entire Act clearly demonstrates." Ibid. As such, 

the Court found that the Authority was not in fact subject to the 

control of the State Highway Cornrnissioner 1 consistent \-"i th the 

framers' choice to remove "control" of such independent agencies 

from principal departments. 

Forty years later, in New Jersey Exec. Com'n on Ethical 

Standards v. Byrne, supra, 238 N.J. Super. at 89-91, the Appellate 

Division considered a further question: could a broad legislative 

enactment on the organization of state government which covered all 

state agencies, namely the Conflicts of Interest Law, allow the 

Executive Branch to assert greater control over the Board of Public 

Utilities, an independent "in but not of" agency? In that case, the 

plain language of the Conflicts of Interest Law as noted above, 

enacted just two years after the Reorganization Act - allowed "the 

department head" to adopt a Code of Ethics for "any of the 

principal departments in the Executive Branch of the State 

Government, and any division, board, bureau, office, commission or 

other instrumentality within or created by such department . 

and any independent State authority, commission, instrumentality or 
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agency." N.J.S.A. 52:l3D-13, -23. Thus, it appeared that the 

Legislature intended to provide Executive Branch department heads 

authority to adopt a Code of Ethics for "in but not of" agencies -

both because such agencies are "within" principal departments and 

because they are an "independent State authorit[ies], 

commission[s], instrumentalit[ies], or agenc[ies]." 

Despite that legislative language, the Appellate Division 

rejected the contention that the Department of Treasury could adopt 

a Code of Ethics for the BPU, an agency in but not of the 

Department of Treasury. The Court held that "[a]n agency which is 

allocated to a principal department in order to satisfy a 

constitutional requirement, but which is guaranteed independence of 

the department by the legislation that allocates it, must adopt its 

own code of ethics without the permission, supervision or control 

of the head of the principal department." Byrne, supra, 238 N.J. 

Super. at 91 (citation omitted). The Appellate Division read the 

Conflicts of Interest Law in pari materia with the text of the 

legislation creating the BPU, and found that, because of the 

Constitutional requirement for independence of "in but not of" 

agencies from executive control, the legislation creating the BPU 

trumped the general Conflicts of Interest Law. As in Parsons, the 

Court found that the constitutional requirement of allocation to a 

principal department still left the BPU "insulated from the 

supervision and control" of that Department. Id. at 89. Absent a 

specific change in the BPU authorizing legislation, the Appellate 
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Division would not allow the executive to assert control over the 

BPU based on a general statute covering all agencies - even one 

that specifically covered independent authorities. Ibid. See also 

In re Executive Com'n on Ethical Standards Re: Appearance of 

Rutgers Attorneys, 116 N.J. 216 (1989) (refusing to apply plain 

language of Conflicts of Interest Law to Rutgers University law 

clinic because of independence of university from control of 

Executive Branch) . 

Another Appellate Division decision involving the New Jersey 

Meadowlands Commission - an in but not of agency created shortly 

before the Legislature passed the Reorganization Act - again 

emphasizes the gravity with which courts hold legislative intent in 

establishing "in but not of" agencies. In re Amico/Tunnel Carwash, 

371 N.J. Super. 199 (App. Div. 2004). In that case, the Court 

relied on statutory provisions showing that the Legislature 

carefully the board of the Meadowlands, like the board of COAH, to 

balance competing interests. rd. at 214-15. The Court highlighted 

that in the context of a "highly elaborate, quasi-judicial 

procedure. the decision-making process must be sensitive and 

informed." Id. at 213 (citations omitted). The Court further noted 

that the very issue of control of such decisions had been litigated 

in a controversy that reached the Supreme Court, thus involving all 

three branches of government in upholding the statutory scheme. rd. 

at 214. Thus, the Court reversed the Commission's delegation of its 

statutory duty to decide variances to the Executive Director of the 
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Corrnnission, finding that the Legislature intended "only. the 

members of the NJMC" to exercise this "sensitive power." Id. at 

215. The Court again found that in the case of "in but not of" 

agencies for which the Legislature has established a particular 

balance of control, administrative procedures corrnnon in other 

agencies "of" the state government do not apply when such 

procedures contravene legislative intent. 

In sum, courts have both upheld the authority for the 

Legislature to create "in but not of" agencies shielded from 

executive control. Courts have also gone further and rejected 

executive attempts to apply broad statutes on Executive Branch 

structure to independent agencies if such application would 

increase executive control. These decisions properly reflect the 

1947 Constitutional Convention's conscious choice to insulate "in 

but not of" agencies from the control of the Executive. 

2. The Appe~~ate Division shou~d inva~idate the 
Governor's attempt to assert contro~ over COAH, which 
goes far beyond the more ~imited assertion of contro~ 
in Byrne. 

COAH's genesis provides a particularly apt example of the need 

for independence of "in but not of" agencies recognized by the 

drafters of our Constitution and the sponsors of the Reorganization 

Act. Its creation, and in particular the composition of its board, 

resulted from nearly two years of negotiation between the 

Legislative and Executive Branches, in response to the Mount Laurel 

g, supra, 92 N.J. 158. The Legislature intended the FHA as "a 
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comprehensive planning and implementation response to this 

constitutional obligation." N.J.S.A. 52:27D-302(c). The Supreme 

Court noted the exceptional nature of the FHA in upholding its 

constitutionality: 

The Act that we review and sustain today 
represents a substantial effort by the other 
branches of government to vindicate the Mount 
Laurel constitutional obligation. This is not 
ordinary legislation. It deals with one of the 
most difficult constitutional, legal and 
social issues of our day-that of providing 
suitable and affordable housing for citizens 
of lOH and moderate income. 

[Hills v. Tp. of Bernards, 103 
N.J. 1, 21 (1986).J 

As with the Meadowlands Commission in Amico/Tunnel, the FHA's 

careful construction generated significant controversy and 

ultimately involved all three branches of government in resolving 

its constitutionality. If anything, the sensitivity around COAH's 

creation exceeded that of the Meadowlands Commission, given COAH's 

statewide jurisdiction and the Court's more central role. 

The composition and independence of COAH's board was a central 

issue in the careful negotiations over the FHA. The Legislature 

created COAH as an independent board "in but not of" the Department 

of Community Affairs. N.J.S.A. 52:27D-305(a). Under the Fair 

Housing Act, the Governor's only control over COAH is appointment 

of its members, subject to the advice and consent of the Senate, 

according to a prescribed board composition requiring partisan and 

geographic balance and representation of housing, special needs, 
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municipal, and development interests. Ibid. The staggered six-year 

terms of the members do not coincide with gubernatorial terms, 

further limiting gubernatorial control. N.J.S.A. 52:27D-305(b). 

Emphasizing the intent to insulate board members from political 

control, members may only be removed for cause, and even then only 

after a hearing in Superior Court. N.J.S.A. 52:27D-305(e). 

Governor Kean conditionally vetoed the FHA in part based on 

the initial provisions of N.J.S.A. 52:27D-305. He asked the 

Legislature to increase representation of mewbers representing the 

public interest and reducing representation of members representing 

low- and moderate-income households. Aa143-144. Governor Kean, in 

his conditional veto, neither altered the "in but not of" status of 

the agency nor attempted to exert further gubernatorial control 

through, for example, adding a gubernatorial veto of the minutes. 

Ibid. The Legislature concurred with Governor Kean's conditional 

veto and the FHA became law on July 2, 1985. Hills, supra, 103 N.J. 

at 20. 

Since then, the Legislature has amended section 305 of the FHA 

three times to make further changes to the composition of COAH's 

Board. In 1989, the Legislature required that one of the municipal 

representatives on the Board represent a smaller municipality with 

population under 40,000. ~ 1989, ~ 199. In 1995, the Legislature 

both added the Commissioner of Community Affairs to the COAH Board 

(though as one of eleven members, as opposed to having complete 

control under the reorganization); added another representative of 
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low and moderate income households; and specified that both non-

profit and for-profit builders should be represented on the COAH 

Board. ~ 1995, ~ 83. In 2005, the Legislature added a position 

for a member with "expertise in construction accessible to disabled 

persons." ~ 2005, ~ 350. 

The Legislature thus not only initially defined, in a 

negotiation with the Governor over a sensitive subject, the 

composition and independence of the COAH board. It also three times 

changed that composition to better represent its desire for an 

independent agency that balanced competing interests. These details 

and changes evince a Legislature that, as in Amico/Tunnel, cared 

deeply about agency independence and representation in decision-

making in a politically sensitive area.' 

Courts rejected prior executive attempts to undermine 

independent agencies based on generally applicable statutory 

language, even in Byrne where the plain language of the Conflicts 

of Interest Law applied to the BPU. Here, as described above, the 

plain language of the statute is most reasonably construed to 

exclude "in but not of" agencies. The Court should thus construe 

the FHA's provisions guaranteeing COAH's independence to trump 

4The actions taken by DCA since the issuance of the Reorganization 
Plan went ·into effect show the reasonableness of the Legislature's 
concern for COAH's independence. DCA's proposal of new "interim 
procedures" favoring municipalities without following the APA and 
new process of making decisions in secret, outside of a public 
meeting, based on evidence not disclosed to the parties upset the 
multi-interest, bipartisan balance intended by the Legislature. 
These actions are the subject of another appeal calendared back-to
back with this appeal, Docket No. A-0828-11. 
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general statutes such as the Reorganization Act when read in pari 

materia. Only this statutory construction fits both the careful 

choices New Jersey's constitutional framers made about the 

independence of "in but not of" agencies from the executive and 

court precedent. 

C. If the Executive Reorganization Act of 1969 were construed 
to authorize the COAH Reorganization Plan, the Act also 
would violate New Jersey's constitutional separation of 
powers by removing the Legislature's role in making 
substantive law, as Congress and courts have recognized in 
the parallel federal scheme. 

1. New Jersey courts have invalidated actions that 
impair the "essential integrity" of one of the three 
branches of government. 

The application of the Reorganization Act to independent 

agencies violates our State Constitution's requirement that "[tJhe 

legislative power shall be vested in a Senate and General 

Assembly." N.J. Const., Art. IV, Sect. I, par. 1. Heymann, supra, 

62 N.J. 1, held that past Governors' understanding of the 

Reorganization Act does not violate the separation of powers. 

However, the proposed expansion of this power by Governor Christie 

to eliminate independent agencies such as COAH would impair the 

"essential integrity" of the legislative branch, as Congress, 

courts, and a broad range of authorities have recognized in the 

parallel federal scheme. This federal precedent is particularly 

important because both our Reorganization Act of 1969, and the 

Court's affirmation of it in Heymann, explicitly rely upon federal 

law. 
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New Jersey courts have held that the separation of powers 

under our Constitution, while not creating "watertight 

compartments," requires preservation of the "essential integrity" 

of each branch. Massett Bldg. Co. v. Bennett, 4 N.J. 53, 57 

(1950) (citations omitted). "Under appropriate circumstances, the 

Legislature can cooperate with the Executive without violating the 

separation of powers." General Assembly v. Byrne, 90 N.J. 376, 387 

(1982) (citing Enourato v. N.J. Building Authority, 90 N.J. 396 

(1982)). But \-lhen an "all-inclusive" action attempts to ,,-,holly 

transfer a power assigned to one branch to another branch, the 

Court must step in to prevent "excessive power" in that branch. Id. 

at 387, 396; see also Communication Workers of America v. Christie, 

supra, 413 N.J. Super. 229. One prominent commentator has 

summarized New Jersey courts as deferential on separation of powers 

between the Governor and the Legislature up to the point at which 

"presented with sufficiently extreme facts," courts must act in 

order to preserve the basic structure of the Constitution. 

Sabatino, Assertion and Self-Restraint: The Exercise of 

Governmental Powers Distributed Under the 1947 New Jersey 

Constitution, 29 Rutgers L.J. 799, 810 (1998). 

Jack M. 

Under the 1947 Constitution, only the Legislature may 

reorganize executive departments "by law"; the Executive has no 

power for such allocation. N.J. Const. Art. IV, § IV, ~ 1. The 

1947 Convention explicitly rejected a proposal to allocate the 

reorganization power to the executive with a legislative veto, 
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finding the proposal "inconsistent with an effective separation of 

the powers of government among the three branches." Proceedings of 

the Constitutional Convention, Vol. 2, p. 1126, Aa145. 5 

The Supreme Court, in upholding Governor Cahill's 

reorganization of the Department of Labor and Industry, construed 

the Act as a limited delegation that did not impair the "essential 

integrity" of the Legislature. The Court cited the "limitations in 

the statute," noting that the Governor "is not empowered to decide 

what new or different authority should be vested in his branch of 

government." Heymann, supra, 62 N.J. at 10. (citing N.J.S.A. 

52:l4C-6). The Court also looked favorably upon federal precedent 

upholding the federal Reorganization Act, especially given that 

"Our statute, as the statement annexed to the bill reveals, was 

patterned upon the federal Executive Reorganization Act." Id. at 6. 

In favorably citing to federal precedent upholding that Act, the 

Court stated, "There is no indication that our State Constitution 

was intended, with respect to the delegation of legislative power, 

to depart from the basic concept of distribution of the powers of 

government embodied in the Federal Constitution." Id. at 9. The 

Court found that the Reorganization Act, in the context of a 

reorganization of a department controlled by a cabinet officer who 

'Our review of the briefs and decision in Heymann, supra, shows 
that no party made this constitutional history available to the 
Court, nor did the Court note it in its ruling. We will make the 
briefs available to the Court or Respondent upon request. 
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reports to the Governor, constituted a limited, and thus 

permissible, accommodation between the branches. 

Never before, however, has a state court addressed the 

question of whether a governor could abolish independent agencies 

and authorities pursuant to the Reorganization Act - in part 

because no governor has ever attempted to take such an action, as 

described above. Infra. At 22. Both Congress and a federal court 

have explicitly considered the issue, however, which provide 

important precedent given that the legislative history shows 

reliance on the federal scheme and the Supreme Court in Heymann 

relied on federal precedent on separation of powers. 

2. The extens~on of the Reorgan~zat~on Act to 
~ndependent agenc~es would const~tute a change ~n 
substant~ve law w~thout the major~ty vote of both 
houses, thus ~pe~ss~bly ~nfr~ng~ng on leg~slat~ve 
power, as has been recogn~zed by Congress and courts 
~n the parallel federal scheme. 

In 1977, both future Supreme Court Justice Antonin Scalia and 

Harvard Law School professor Laurence Tribe told Congress that 

constructing the federal executive reorganization statute to cover 

independent agencies would violate Art. 1, Sect. 1 of the U.S. 

Constitution, which provides that "All legislative powers herein 

granted shall be vested in a Congress of the United States." They 

asked Congress to specifically exclude such agencies lest a 

President attempt to use the federal statute to eliminate such an 

agency, much as Governor Christie is attempting to do here, and 

create a constitutional crisis. 
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Justice Scalia testified that using the statute to eliminate 

"statutorily prescribed organizational arrangements H illegally 

bypasses "arrangements which the Constitution proscribes to protect 

our citizens against the adoption of oppressive or ill-considered 

laws. H H.R. Rep. 95-105, 1977 U.S.C.C.A.N. 41, 52, Aa149-154. 

Professor Tribe agreed with existing federal precedent, cited in 

Heymann, that "Nor is the Constitution so constricting or 

inflexible as to preclude arrangements giving Congress a more 

passive role in acceding to changes of sufficiently limited scope." 

Id. at 55-56, Aa 153-154. Yet Professor Tribe warned "the 

Constitution's plan is of course that the lawmaking role be 

exercised by Congress. . transferring the functions of an 

independent agency or commission like the Securities and Exchange 

Commission to an agency located within one of the executive 

departments. could dramatically affect 'the substantive rights 

and interests of the governed.'H Id. at 55, Aa153-154 (citation 

omitted) . Professor Tribe concluded: 

Under our system, such basic substantive 
consequences are the responsibility of 
Congress to consider and either approve or 
disapprove, in a legislative process that 
gives all affected groups an appropriate 
voice. Entrusting such consequences under a 
blank check to the executive - any executive -
offends our most fundamental axioms of 
legislative accountability. 

[Ibid., Aa153] 

In response to this testimony, Congress concurred with Prof. 

Tribe's constitutional concerns by specifically barring the 
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President from "abolishing or transferring an executive department 

or independent regulatory agency, or all the functions thereof, or 

consolidating two or more executive departments or two or more 

independent regulatory agencies, or all the functions thereof.H 5 

u.s.C. § 905(a) (1). 

Against a renewed challenge to the constitutionality of the 

Reorganization Act, a federal court upheld the revised 

Reorganization Act based on this limitation. The Court noted: 

In fact, nearly all of Tribe's narrowing 
suggestions were incorporated, so that the 
statute as enacted proscribed Presidential 
changes in the sUbstantive law to the maximum 
feasible extent. The law now forbids the 
President from abolishing any enforcement 
function, conferring any power not expressly 
authorized by statute, interfering with an 
independent regulatory agency, abolishing any 
program created by statute, or creating any 
new cabinet-level department. . The power 
with which the President is left after this 
delegation is essentially organizational. He 
cannot confer or abolish sUbstantive powers, 
but can only realign agencies and their powers 
to promote efficiency, economy and better 
service. Congress addressed the issue of 
delegation in a manner that set sufficient 
restrictions on the delegation of power to the 
executive. 

[E.E.O.C. v. Ingersoll Johnson 
Steel Co., 583 F.Supp. 983, 990 
(S.D.Ind. 1984) (citation 
omitted) .J 

The Court thus recognized, under the federal separation of powers 

doctrine, that the limitations on "interfering with an independent 

regulatory agencyH in the federal statute constituted sufficient 

"restrictions on the delegation of power to the executive H to 
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validate the delegation of power from Congress to the President -

and strongly implied that if such restrictions were not in place 

the statute would be unconstitutional. 

3. The COAH Reorganization P1an vio1ates the New Jersey 
Constitution because the Governor has exercised 
powers reserved to the Legis1ature by the 1947 
Constitutiona1 Convention. 

Similarly, the expanded powers sought by Governor Christie 

here not only interfere with, but also abolish, an independent 

agency violate our state constitution. Heymann allowed a limited 

delegation analogous to the limited legislative veto in Enourato, 

supra. 90 N.J. 396. What the Governor now seeks would reallocate 

the power to reorganize any entity to the executive branch, subject 

only to a limited legislative veto. Such a proposal mirrors the 

wholesale veto of regulations by the Legislature that the Court 

invalidated in General Assembly v. Byrne, supra. 90 N.J. 376. 

Furthermore, the 1947 Convention specifically considered and 

rejected this very proposal. Proceedings of the Constitutional 

Convention, Vol. V, pp. 437-38, Aa140-141, and Vol. 2, p. 1126, 

Aa148. Just as General Assembly v. Byrne required amending the 

Constitution to institute a wholesale veto over the regulations, 

N.J. Const. Art. V, sec. 4, par. 6, the expanded powers sought here 

by Governor Christie would likewise require a constitutional 

amendment. 

The changes made in the COAH Reorganization Plan constitute 

substantive law. Under the New Jersey Constitution, as under the 
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u.s. Constitution, substantive legal changes require the 

affirmative vote of both houses of the Legislature, not simply a 

time-limited opportunity to veto the Governor's action that occurs 

while the Legislature is on summer recess. N.J. Const. Art. V, Sec. 

I, par. 14. The elimination of an independent agency "dramatically 

affect[sl 'the sUbstantive rights and interests of the governed'" 

and thus unconstitutionally transfers power to make substantive law 

to the executive, as Prof. Tribe noted. H.R. Rep. 95-105, 1977 

U.S.C.C.A.N. 41, 52, Aa153. The removal of impacted groups such as 

special needs organizations and developers from any role in 

decision-making, the replacement of legislatively mandated partisan 

balance with executive control over sensitive decisions about 

affordable housing, and the replacement of a public body subject to 

the Open Public Meetings Act with a cabinet official reporting to 

the Governor making decisions in private all constitute substantive 

changes to a law carefully constructed through the legislative 

process. As Prof. Tribe wrote, "[elntrusting such consequences 

under a blank check to the executive - any executive - offends our 

most fundamental axioms of legislative accountability." Ibid., 

Aa154. 

Many of these same issues were negotiated in legislation just 

months before the reorganization plan, negotiations that ended in 

an impasse between the Governor and the Legislature. S-l, as passed 

by the Legislature, would have given DCA scant power over the 

affordable housing process, placing it in a primarily advisory 
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role. Instead, the Legislature passed legislation that placed 

enforcement with a combination of private licensed planners and 

Superior Court review, a provision Governor Christie objected to in 

his conditional veto. Aa75. The Governor's conditional veto, by 

contrast, would have centralized power in DCA in a private process 

without public meetings and given it ultimate regulatory authority 

over the process. Aa8l. The Legislature rejected this proposal by 

withdrawing the bill from consideration under the conditional veto. 

The Governor thus not,,·! seeks to centralize pOlders in DCA that the 

Legislature already rejected through the normal legislative 

process. 

A Governor under our Constitution cannot secure substantive 

legislative changes through the Legislature's inaction in a limited 

time period, especially after he has tried and failed to secure the 

same substantive changes through legislative action. Indeed, if the 

COAH Reorganization Plan were upheld, nothing would stop this or 

any future governor from substituting reorganization for 

negotiation with the Legislature on the structure of any of the 

dozens of °in but not of" agencies that have been created by 

statute in recent decades, including agencies such as the Public 

Defender and State Ethics Commission that oversee critical and 

politically sensitive subjects. 

The plain language meaning of the statute, precedent on the 

independence of °in but not of" agencies for executive control 

discussed above, and constitutional infirmities highlighted by 
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scholars such as Justice Scalia and Prof. Tribe all require the 

Court to construe the Reorganization Act to exclude independent "in 

but not of" agencies. See, e.g., New Jersey State Bd. of Higher 

Educ. v. Board of Directors of Shelton College, 90 N.J. 470 (1982) 

at 478 (court should construe statute as constitutional if language 

is "reasonably susceptible" to such a construction). As such, the 

Court should invalidate the COAH Reorganization Plan. 

V. Conclusion 

For the foregoing reasons, FSHC respectfully requests that the 

Court invalidate the COAH Reorganization Plan. 

Dated: H-I~-/! 

On the brief: 

Kevin D. Walsh, Esq. 
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'28, ZQll 

I ' i : I 
~ , : 
:= .:" , •.. 

:, PLtg..TtON 
TEMEEi 15, 2011 

BY: :KEVIN;D; WALSH,.,E$q. 

~ILED: SEPTEMBER 
1 

GEORG COHEN, BY: 

,ONLY' 

ORDER 

I, i '. i ! ~ I· ! ". 

~ RAV NG BEEN DULY PRESENTED THE CqURT, IT I~ ON T~IS 
OCTOBJR 2011, HEREBY ORDERED ,AS FOLLOWS-, ( . 

Pi:,:tC TioN TO STAY GRANTED 'DENIED 
ER OFJFUNCTIONS,' ()' ( X ) 
i DgTI S, OF COUNCIL j 

i 
, I 

"OTHER 
(X) 

LE H USING TO THE i 
iOF •C ~UNITY I', i 

I ~ ! 

$UP~~ t: ' II 
The rna ion to stay the transfer of the funetions, po~ers and 

auties of the c,unCil 'on Affordable Housing 110 the Depa,rtment of 
Community Atfai s is denied. I 

' 1 ' 

I ' I ' 
On the ourt's motion, this appeal is accelerated and shall be 

heard hac !tob~ck with In re Ado tion of Fi~e Interim'procedures 
b ,the De artme:dt of Communit Affairs, ,A-6'30' -10T4, 

I ! , I 
I I 
I I i 

\ 
! , 

, l 

[ 

! 
, I 

i 
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be filed 
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2Q12. 

Ii, J, , 
tIs b ief and appendix shall be filed and served on or 
~mber 118, ZOllo Respondent's brierl and appe'~di~ shall 

d se ed on or before December 18,j 2011, Appellant's 
I . . ~. I . . 

, sha 1 be filed and served no 1atlr than J~uary S, 

I 1 
Oral a ~ment shall be SCheduled for wednesday, February 15, 

2012 ip., T 1IitGn , I I 
1 

, P.J.A.D. 

I I 
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, I 
I : i 
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A - 0 82 8 - 1 J. 1'1· 
M-l0 59 ... 11 

ORDER ON EMERGENT APPLICATION 

IN RE ADOPTION OF FIVE INTERIM 
PROCEDURES BY THE DEPARTMENT 
OF COMMUNITY AFFAIRS. 

EMERGENT APPLICATION 
FILED: SEPTEMBER 15, 2011 

ANSWER(S) FILED: SEPTEMBER 
28, 2011 

APPEARANCE ONLY: 

SUPERIOR COURT OF NEW JERSEY 
APPELLATE DIVISION 
DOCKET NO. 
MOTION NO. 
PART: F 
JUDGE (S): CARCHMAN 

FISHER 
NUGENT 

BY: KEVIN D. WALSH, ESQ. 

BY: GEORGE COHEN, D.A.G. 

ORDER 

THIS MATTER HAVING BEEN DULY PRESENTED THE COURT, IT IS ON THIS 
18 DAY OF OCTOBER, 2011, HEREBY ORDERED AS FOLLOWS: 

EMERGENT APPLICATION TO STAY 
THE "FIVE INTERIM PROCEDURES" 
ADOPTED SEPTEMBER 15, 2011 AND 
MODIFIED ON SEPTEMBER 20, 2011 

SUPPLEMENTAL: 

GRANTED 
(X) 

DENIED 
() 

OTHER 
(X) 

The motion to stay the "five interim procedures" adopted 
September 15, 2011 and modified on September 20, 2011 is granted. 

The motion to accelerate the appeal is granted. 

Appellant's brief and appendix shall be filed and served on or 
before November 18, 2011. Respondent's brief and appendix shall 
be filed and served on or before December 18, 2011. Appellant's 
reply brief shall be filed and served on or before January 9, 
2012. 

Oral argument shall be scheduled for Wednesday, February 15, 
2012 in Trenton. 

On the court's motion, this case shall be calendared back to 
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back with In re Plan For The Abolition of the Council on 
Affordable Housing, A-00630l-l0T4. 

FOR THE 

'>-...kifiKCHMAN, .J.A.D. 
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09/16/2011 FRI 11.06 8566638182 PAIR SHARE HOUS'NG CT& \1100.' 0 15 

SUPBRIOa COURT OF HEW JERSEY 
, ' APPE~TE J)IvtSIOH _ , 

DIISP(ISITI~~ ON ~~CATIOH FOR PERMISSION TO FILE ]sMERGSH'r ~IOliI 
! ~' 

1. The ~~lp~.~'ac,Lon for leave to file an emergent mot~on on short notice 
is Denied fO~lowing reasons: 

[J The applLPacLon 40es not concern a genuine emergen~y or otherWise 
does not adjudication on short notice. Counsel may file a 
motion with Cierk's Office in the ordinary COU",89.: 

[] The dF~~,~'au,~ di~ not apply to the trial court or pgency for a stay. 
and obtain a order, before seeking a stay fromjthe Appellate 
Division. , 

[] The a~~:~~~~o~ concerns an order entered during trial as to which 
there is no fapie showing that immediate interlocutory 
intervention warranted. 

0. other 

II. The app~,~c'a',10n ~or leave to file an emergent mot~on on short notioe, 
is following terms: 

A. The ap,p.L~cant must file an original and two caple!! of the mot,i.:mfor 
en4. notioe of appeal or motion for ~eave ! a~ al 

or an indigeno~mo~iOn) with Judge ~ 
~~43:~~~~~ no bter than "_'d.~/11J11 . on' at same 

~~::~~;~~~~~~~~i~~~~~~f~'~~~:" nnselrp;o se parties and to '. must also be sent to the trial 
being appealed, ; 

B. served and filed by no iater t~an c!tfr£; If)// . 

J.A .. D. 

6/10 
~e4of4 

·10a-
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08/22/2011 15:56 856-858-9243 NJ APP DIV WESTMONT PAGE 02/03 

SUPBRIOR COURT OF NEW JERSEY 
APP~TS DXVISIO~ 

BEFORE: PAR!C S 
JunGES. LIEOTZ 

BAX!CBR 

DISPOSITION ON APPLICATION FOR PE~ISSION TO FILE EMERGENT MOTION 

Case Name: In re a Plan for the Abolition of the Council on Affordable Housing 
Tr,ial court or Ageney Below, .office of the Governor 

DO NOT FIL4 IN THIS SECTION - FOR COURT usn ONLY 

:t. The applice.tion for leave to file an emergent motion on short notioe 
is Denied for the following reasons, 

o The application does not ooncern a genuine e...'I\"!ergency or otherwise does 
not warrant adjudication on short notice. Counsel may file a motion with 
the Clerk's Office in the ordinary course. 

o The applicant did not apply to the trial co"rt or agency fer a stay I 
and obtain a signed erder', bef<>re see;'ing a stay f",om the Appellate 
Division. 

o The application oonoe;rns an orde", entered during trial as to which 
thEl;ce is no prima facie showing that immedia·te interlooutor:;,' ilr~ervention 
is w"rranted. 

~ Other reasons: Movant, the Fair S£~~~ ~ousing Center. Challenges 
EXgJcutive action and seeks emergent rel.i~f .-±l:!§L E;{Eoq;)'i<~~ ac·tion in 
question is not final. Pursuant to N.J.S.A. 52:14C-7 the state 
l&..crislature is afforded sixty dro::s __ !ig_J-,<.1;,. .. _cm._ .. j:.llg_.J1i.~~cutive· s 
prop0!i!ed abolition of the Coul)pil _ O'l....~~1."!P..lsLJ!Qus;y"..!I-§.nd the 
proposed transfer of its function!! to the Department of Community 
Affairs. In partiCular, N.J.S.A. 52:14C-7 sped.fies-y!at such a 
p18.n will take effect "at the end of ,1 period of; ;;0 oel"!:ldar days 
after the date on which the plan is tra::i.smitted to the Senate and 
General Assembly on a day on which both thereof shall be meeting in 
the course of a regglar or special session" u1;fJ.ee;s, between the date 
!j!f transmittal and the end of the £Ci-daY_.11!;:,tiR,.t, '::he Legislature 
disapproves the proposed reoxwmizaticn. 

The Governor submitted his prol2pssd Re'~rf@n.i2at;i!),'" Plan 1-2011 
to the Legislature on June 29 r 2011 r a da'~= j.)1l.~:, the Legislatu·-e was 
in session. The GO-day period will not e:Kl?i;!:". tll:·,til August 29, 
2011. consequently, any considara.tion of 1"o'?ant' s appeal. or of its 
request for a stay. is prematl.l::e, 

!,!l9"e 4 of 5 
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88/22/2811 15:56 856-858-9243 NJ APP DrV ,!ESTMO"'T PAGE 03/03 

:u. The applicat).on for leave to file an emergent mot.ion on short notice is 
Granted On the following terms: 

A. The applicant must file an original and two copies of the motion for 
emergent. relief and a not.ice of appeal or ,~ot.ton ;;;':)1' J,<aaV'" to appeal (plus-
all required fee~ or an indigency motion) with Judge ____ by 
no later than On that same date, copies must be 
delivered to all counsel/pro se parties and to Judge 

A copy must also be sent to the trial judge Or 
igsncy whose deoision is being appealed. 

B. Opposition must be served and· filed by no ht,sr than 

C. Other terms: 

r I Date 
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.' 

973&222938 NEWARK APP DIV PAGE 02/e2 

SUPERloa COUR~ OF NEW JERSEY APPELLATE DIVISlON 
DISPOSITION ON APPLICATION FOR PE~I$SION ~ FILE EMERGE~ 

MOTIOH 

Case Name: IN RE A RLAN FOR THE ABOJ,ITION QF THE COUNCIL ON 
AgFORPABLE. HOUSING, REORGANIZATION P!J\.l' 1-20).1. 

~ Nor FILL IN THIS SECTION - FOR COURT usg ONLY 

I. The application for leave to file an emergent. motion on 
short notice is Denie4 fo~ the following reasons: 

X The application does not concern a genuine emergency or 
othe~ise does not warrant adjudication on short notice. 
Counsel may file a motion with the Clerk's Office in the 
ordinary course. 

~ __ The applioant did not apply to the trial oourt or agency 
for a stay, and obt.ain a s:i.qned order, before lOeekin.. a stay 
from the Appellate Division. 

The application conoerns an order en~e~ed during trial as 
to ",hich t.here is no prima facie showi.ng that invnediate 
interlocutory intervention is warranted. 

otl1er reasons: The Governor issued ~ 2:gpJ;:..qg.nization plan on 
JBne 29, 2Qll, and thus, the applicant shoul~ have sought re~ief 
py motion pur§uant to R. 2:8-1. 

XX. The application for leave to U:"e an alr,ergen'';' motion on 
short notice is Granted on the f.nlowing terms! 

A. 'l'he applicant must file an o:t'igi!,al an¢. 'Cwo copies of the 
UlOtion for emergent relief and a notice of ;;,ppeal 03.' motion for 
leave to appeal (plUS all require~ fees or an indigenoy motion) 
wit.h Judge by no later than 

On that ai.ne-cfa.:~=, copi..~s must be 
delivered to all counsel./pro sa parties an.:i to Judge 
~~ ____________ ~ ____ ~. A copy must also be sent to the trial 
judge or a .. ency whose decision is being appeaJ.ed. 

B. opposition must be served and filed by no l.ater than ___ _ 

~LI.I' rr.D. 
August 26, 2011 
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SUPREME COURT OF NEW JERSEY 
5-76 September 7erm 2010 

069017 

t~;- [.~ 
~<l 

IN RE! A PLAN FOR THE ABOLITION 
OF THE COUNCIL ON AFFORDABLE HOUSING, 
REORGANIZATION PLAN 1-2011 

1\,1 i[~ ? ;:. ',.-: j, 
Uv ... :.; LulJ 

o P. D E R 

This matter having corne before the Court on the application 

of Fair Share Housing Center for emergent relief pursuant to Rul~ 

2:9-8, seeking a stay of the implementation of the above-captioned 

reorganization plan; and the undersigned having reviewed the 

papers filed in support of the emergent applicadon; ~t is hereby 

ORDERED that the application is denied. 

Dated: August 26, 2011 

The fgreo<linG il' ",tr~ .,..1:\)1 'ce 
of me original on \I\e 10 my offi . 

~k.SUPREMECOURT 
. OFl'-IEW JERSEY 

Justice Helen E. Hoens 
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I .... 
UI 
III 
I 

Proposed and Completed Affordable Units 

County 
ATLANTIC 

ATLANTIC 
BE GEN 
BERGEN 
BERGEN 

BERGEN 
BERGEN 

lEAST 

~BORO 
LBORO 
TBORO 

~BORO 

,DCll 
i5C[ 

IFAIR LAWN BORO 

~LAKESBORO 

DCi'iY 
GLEN ROCK BORO 
HACKENSACK CITY 

S8C 

New 

-1 

118 
58 
36 
Ts7 "2-
""'15 
T39 

219 

18 
'564 
'4 

Complel8d 
Now 

2 

78 
2f 
1" 

1i3 
"5 
T2 

15 
""564 

39 31 
, ~ .. ~RTH BORO T 6 6 

Rehab 

64 
46 
6" 
4" 
2" 
T4 
'"6 
2f 
T4 
26 
"4 

.2i 
as 

2" 
T 
iO 
m 

87 
4" 

Completed 
Rehab 
8" 
--,-s 

2 
'53 
"6 

14 
...." 
6" 

1 

10 

"1 
34 
160-

-84 

17 

BERGEN 
BERGEN 
BERGEN 
BEBGgtL 

IHILLSDALE BORO I 134 122 -I 6 I 5 1 
IHCl-HQ.KUS BORO ' 

)Rb 
TTLE FERRY BORQ 

BERGEN LYNDHURST 1WP 129 - - 11 23 
BERGEN MAHWAH lWP 639 677 
BERGEN MAYWOOD BORO 136 136 
BERGEN MIDLAND PARK BORO 71 64 I 16 I I 
BERGEN MONTVALE BORO 163 33 I I I 

••• The projects, programs, and units In this report are based on Infotmatlon provided by each municipality, which is updated on an ongoing b\lSis. 
InclUsion of an affordable housing program or project,on this repprt does not certify th"1 the units exist and/or meet COAH'. cr~eria for cnodit. 

3/1/11 
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• ~ 
en . , 

••• 
MunIcIpality 
MANSFIELD 1WP MI Ho Mi' 

1WP Port Murray 

)1WP 

; TOWtf 
itiRG'i'C 

_ARCG~p_ 
NewCI 
Rehab 

Bernards RCA I 107-109 S. Main NewCI 
o RCA/153SouthMaln SIrE ~. 

- u_.,,_ Hsg 
"". :il10C;:0%="'';;Ifo::cd'" 

-100% Allord 
-100% Alforo 

New 
(:onstruction 

Completed 
Now 

2 
'1 

Rehab 

8 

" I~ 
• RCA/157-159Soulh~'" 

S3-165S. 
"h::'M:;!a=<'in='*'ew=, 

·100%Alford 
'Allord 

2 
'1 
2" 
"3 
"To'" 
"'6 
6' 
2' 
"2 
4" 
3" 
"2 
2" 
2' 
2' 
3' 

10 

....... - .-
WARREN 

311111 

PHIUI' 
PHilIi 

~TOWN 

'OV 

o ReA'i 

~ uare Newl 
So~ Main New I 

, New I 
ainSI New I 
, __ ."" u~ __ .• 

hMa 

Is RCA '502-504 S. Main 
Is RCAI 556-558 South M . 

-IBemanlsRCA/62-84s.MainSt NewO 
Ir- -!!!,S RCA I 87-89 Lewis SI_ NewCI 

9 Rehab I Rehab 
I Phfllipsburg ReI> Rehab 

I Phillipsburg Rehab Rei 
,Inc. SUI 

llWP - I!tdiiiiif>eaoe NS1 
HWP Hamp!ons al Pohalcong Ind 

Downtown RedevetopmentAcea Rei 
BORO Gardner Court Aoartments Sut 

)RO Reaencv al washington Inclusi' 
)RO Washlna\On Bora Rehab Program Rehab 

-flORO Westgate ApIs. 1 and 2 Now C< 

~IWII)/M ..... _ -- -I~~ 
... _, _.. .... .. _ .. _ at Hawke Pointe I 
INGTON lWP Regen at Hawke Pointe 1\ 

WASHINGTON lWP W8n'en ARC 
WHITE TWP • Rehabilitation Program jRehab 
VllHITE 1WP \Ar. ~._.-O. .-~... -_ ... 

!!.:.,; 
n· 

n -100% Afford 

[etIon, 
iCiiDn'". 
~ n- . __ .• 
:n:1'Oo% 
n ·100% Afford 

-100% Alford 

• Need. Hog 
n - 100% Afford 

cNeadsH&c 

n -:TOD% Allolli 
cNeeds Hag - ;menr 

n -100% Allocd 

• Needs Hsg 
cNeeds HSQ 

n - 100% Afford 
Sum: 

68 
6"' 
32 
-1-

158 

6 
"2 
"2 
"4 
3" 
"2 
2' 
2" 
2' 
3" 

3 
21_ 

14 

68 
6" 
32 

1 

4 

158 

60,242 

"1 

52 

2 

25,034 

The project .. programs, and unlls in this report are based on inlonnalion provided by eaCh municipality, \WIICh I~ updaled on an ongoing basis • 
Inclusion of an affordable hous\nQ program pr project on this report does not certify that the units exist and/or meet COAH's criteria for credit. . ' ' 

CDmpIGled 
Rehab 

"'8 

31 

2" 

14.854 

101 



\jut L:UAH? Gov. Chris Christie now says whoa! I Paul Mulshine • NJ.com Page 10f4 

eyetythilog Jersey 

Andrew MIIiS/The Star·Ledger . 

Then-gubernatorial candidate Chris Christie with running mate Kim Guadagno on the 
boardwalk In July. . 

January of 2010 Is now over. So why do we stili have a Council on Affordable Housing? 

Ric;k Merkt wants to know. 

Merkt lives in Mendham, just like Gov. Chris Christie. And at this time last year, Merkt was running for governor, 
just like Christie. And Merkt made a promise that If elected, the first thing he would do is get rid of COAH, the state 
agency that has driven property taxes skyward with Its endless quotas and regulations. 

"If r arn governor, r will drive a stake Into COAH's heart, bury it, and make sure it never rises again," said Merkt 
bad< then. Christie soon copied the Idea and added a deadline .. 



Gut COAH? Gov. Chris Christie now says whoa! I Paul Mulshine - NJ.com Page2of4 

When 1 called Merkt yesterday, he told me he doesn't feel resentful that Christie stole his Idea. What bothers the ex
assemblyman is that February's here and Christie shows no signs of carrying It out. 

'He didn't make many promises," said Merkt. "This is a promise he can keep and honestly I don't know why he 
wouldn't keep It.' 

True enough, Christie's other major promises were to cut income taxes and restore rebates for every household in 
New Jersey. Those two are tough. But ending COAH is easy. Just cut the funding and fire the staff. The issue of 
affordable housing would then revert to the state Supreme Court, which created this controversy with its unworkable 
deciSions In the Mount Laurel case. 

"This is just one front In the necessary confrontation with the court needed to re-establish democracy In New 
Jersey,· said Merkt. "I think it's kind of sad that just two weeks into his governorship, ChriS 15 shown to be a liar." 

Harsh words. But the record seems to bear Merkt out 1 had a front seat as this Issue developed a year ago this 
week. On the second day of his campaign in the RepUblican primary against Merkt and ex-Bogota mayor Steve 
Lonegan, Christie made an appearance In Toms River, which has both the highest affordable-housing quota In the 
state and the highest number of Republican voters. 

Christie told the crowd COAH 15 "the largest Trenton power grab I've ever seen." He then added that over the next 
decade, then-governor J",n Corzine Intended to use COAH to fqrce the construction of "500,000 to 700,000 new 
units of housing in the most-densely populated state In the union." 

He then made this promise: "Here 15 what we will do In January of 2010: We will stop COAH.· 

The crowd went crazy, even crazier than Christie had expected, It appeared. By the next stop in Monmouth County, 
Christie had toughened up his tone. 

"If I am governor, 1 will gut COAH and I will put an end to It/" he proclaimed. This prompted a guy in the audience to 
shout "You just won the election!" - which Christie later did, piling up his greatest margins in Monmouth and Ocean 
counties. 

At a news conference yesterday, 1 asked the governor, 'A year ago you said you would dismantle COAH by January 
of 2010. It's now February of 2010. COAH's not dismantled. What happened?" 

"I didn't say I would gut COAH by 2010,· Christie replied. "I said It would be part of the process that the lieutenant 
governor is undergoing right now regarding regulatory review.· 

-18a-



\.JUl I,.,VArll UOV. \,;llnS \,;llnSUe now says whoa! I Paul Mulshine - NJ.com Page 3 of4' 

Even after 1 told Christie 1 had his comments from last year on a digital voice recording, he insisted, 'I didn't say it.' 

Well, It's on the recordings. And as for the red-tape review commission to be headed by the lieutenant governor, 
that's a great idea, just like gutting COAH. But Christie didn't bring it up until SiX months later, when he 
Introduced Kim Guadagno as his running mate on the Asbury Park boardwalk. 

And Christie has now put the onus on the Legislature for ending COAH. His transition team report states that "COAH 
could be abOlished through legislation.' True, but that could not have been done in January and probably can't be 
done in the foreseeable future, given the makeup of the Legislature. 

As to whether its Merkt or Christie who's lying, you can make up your own mind. And while you're at It, ponder the 
next question Christie faced yesterday after I'd asked him about COAH. A reporter asked the new governor whether 
he will impose new tolls and/or raise the gas tax When the Transportation Trust Fund goes broke. That's a year from 
now. 

Christie said he won't back new tolls alid "I do not favor and will not sign an Increase In the gas tax." 

All 1 can say Is, I've got a digital voice recording of that as well. And I expect to be listening to it around this time In 
2011. 

UPDATE: As Rick Merkt notes above, the only way to sort out the affordable-housing mess in this state is to 
confront the state supreme Court, which Issued the horrendous Mount Laurel decisions that created a "right" for 
anyone to live In any town In the state, regardless of income. (I realize that's absurd, but that's how affordable
housing advocates Interpret the decision). 

To achieve that, Christie would have had to name a tough-minded conservative to head the Department of 
Community Affairs, which administers COAH. Instead, he named Lori Grifa, a lawyer who was last In the news In 
March of 2006 when she balled out Karen Golding, the woman accused of stalking Assemblyman Joe Cryan. Grlfa 
was acting on behalf of Gov, Jon Corzine. Here's an excerpt from the Star-Ledger article on the Incident. See If you 
can follow the players. Then ask. yourself If Grifa sounds like the right person to lead the fight against Rabner, who is 
now chief justice of the state Supreme Court. Here's the excerpt: 

Corzine said that after speaking with Golding, he asked to talk with the law enforcement official who was 
supervising her to ensure she was not a danger to the public or herself before he balled her out. 
He said he did not recall the officer's name. The officer 'didn't ask me whether he should do anything and I didn't 
tell him to do anything," Corzine said. 
Stuart Rabner, his chief counsel and a fonner federal prosecutor, later reviewed the situation and determined there 
were no legal problems with Corz;lne's posting bail or his brief conversation with the Officer, Corzine said. 
Corzine said that after taking Golding's call he directed Scott Kisch, a personal friend and longtime aide, to assist 
her, Kisch, whom Corzine recently appointed as a top official to the New Jersey Commerce Economic Growth and 
Tourism Committee, brought the money to Golding's lawyer. Golding was released from the Union County jail that 
evening.' , 
James Dougherty, assistant director of correctlons In Union County, said county records show that $5,000 cash bail 
was posted by Lori Grlfa. Grlfa, former chief of staff at the state Attorney General's Office, Is a partner In the West 
Orange law firm of former Attorney General David Samson. 

·'1:9a-



Gut COAH? Gov. Chris Christie now says whoa! I Paul Mulshine - NJ.com 

I'm sure Grifa is a wonderful person and a good lawyer, but she sure seems tight with a lot of people from prior 
Democratic administrations. Samson was Jim McGreevey's attorney general and she was his chief of staff in 2002 
and 2003. As for Rabner, the Christie press release announcing Grifa's nomination notes that: 

"Lori received appointments by the chief justice of the New Jersey Supreme Court to a number of Important 
committees, including the Committee for Women and the Courts and the State Domestic Violence Working Group." 

Not that there's anything wrong with this. But somehow 1 think that If Christie had told Republican primary voters 
he was going to be filling his cabinet with so many people tied to top Democrats, he would not now be governor. 
And somehow I think our nutty affordable-housing bureaucracy will continue to plague myoid home town for four 
more years. 
Or to put It another way, 1 wouldn't mind that Christie failed to gut COAH In January If only I thought he Intends to 
gut COAH at ali. But If he did, the lawyer he needed to run DCA was Merkt. 

© 2010 Nl.com. All rights reserved. 
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EXECUTIVE ORDER NO. 12 

WHEREAS, in Southern Burlington County N.A.A.C.P. v. 

Township of Mt. Laurel, 67 N.J. 151 (1975) ("Mt. Laurel I") and 

Southern Burlington County N.A.A.C.P. v. TownShip of Mt. 

Laurel, 92 N.J. 158 (1983) ("Mt. Laurel II"), the Supreme Court 

of New Jersey identified a constitutional ohligation on the 

part of municipalities to provide, by their land use 

regulations, for an appropriate choice of housing for all 

categories of people who may desire to live there, including an 

ohligation to provide affordable housing to those of low and 

moderate income; and 

WHEREAS, in the decades since the Supreme Court of New 

Jersey's decisions in Mt. Laurel I and Mt. Laurel II, there 

have been extensive l$gislative and regulatory efforts 

undertaken to ensure compliance with the Supreme Court's 

decisions and constant litigation concerning the scope and 

1mpiementation of tbe Supreme Court's decisions and the 

legislative and regulatory efforts undertaken to comply with 

those decisions; and 

WHEREAS, among the legislative efforts undertaken in 

response to the Mt. Laurel decisions was the enactment of the 

State Planning Act to create a State Planning Commission to 

adopt a State Development and Redevelopment Plan (~State Plan") 

for, ~ 

conservation, 

population, 

alia, growth, open space, 

and to project the growth 

housing and land needs for 

redevelopment in New Jersey; and 

agriculture and 

in employment, 

development and 

WHEREAS, in addition to the State Planning Act, the 

Legislature also enacted the Fair Housing Act ("FHA") to 

implement the constitutional obligation to provide affordable 
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housing by creating the Council on Affordable Housing ("COAH"), 

and COM has developed procedures and regulations in an effort 

to provide affordable housing in a manner that is consistent 

with the constitutional obligations identified in the Mt. 

Laurel decisions and the State Plan; and 

WHEREAS, the burdensome procedures governing the provision 

of affordable housing in New Jersey for those with low and 

moderate income developed by COAH are excessively complex and 

unworkable, resulting in delays, inefficiencies, litigation and 

u!"!!"e~sonable coata to municipalities and. the private sector 

without appreciable progress being made for our citizens; and 

WHEREAS, at present,. COAH's long-delayed ""Third Roundfl 

regulations that were originally due in 1999, adopted in 2004, 

delayed by litigation, and adopted in final form in 2008, are 

again being challenged before the Court; and 

WHEREAS, the New Jersey State Constitution requires the 

Governor to take care that the laws of this State be faithfully 

exeCuted, N.J.Const. (19~7) Article V, Section 1, Paragraph 11; 

and 

WHEREAS, as Governor, I am committed to ensurinq compliance 

w~th constitutional requirements in a manner that is as 

effiCient and effective as. possible; and 

WHEREAS, new thinking on statewide planning is necessary 

due to the failure of COAH to enSure that all constitutional 

obligations with respect to the provision of affordable housing 

are satisfied in a manner that is both fair and reasonable to 

the already bu.dened municipalities of our State; and 

WHEREAS, the statutory and regulatory mechanisms cur.ently 

in pl~ce have proven to be an unduly burdensome and wholly 

ineffective means of meeting these goalS; and 
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liHEREAS, the Legislature is presently considering 

amendments to the faA and related statutes, which amendments 

include the abolition of COAH, the elimination of "growth 

share" a. a methodology to determine prospecti va need and the 

elimination of a municipality's prior housing obligations; 

NOli, THEREFORE, I, CHRIS CHRISTIE, Governor of the State of 

New Jersey, by virtue of the authority vested in me by the 

Constitution and by the Statutes of this State, do hereby ORDER 

and DIRECT: 

1. There i. hereby established a Housing Opportunity Task 

Force that shall undertake a review of the ·FH!>., State Planning 

Act and the current and former COAR- regulations and 

methodologies (the "'Task Force/~tc Th~. TasJotl_,Force. shall assess 

the effect of these laws, ':'. the' :degree of, success in 

accomplishing the goals cpnstitutional 

obligations under the Mt. with 

sound planning and economic g~otl,~h, ~~'4 the :~~onti~~ed existence 

of COAR. 

2. The Task Force shall ccrrlSist''Of ~ ,l[<>mhersii.apPoiJ:l.ted by 
~: -",.: <)~. ,. 

the Governor who shall serve at· his,~tpleasure. The Governor 

shall select a chairperson from among the members of the TaSk 

Force. All members of the Task Force shall Serve without 

compensation. The membership shall include individuals who have 

knowledge or eKpertise in the areas of affordable housing, 

economic development, land use planning, environmental 

protection and related issues. 

3. The Task Force is charged with providing 

recommendations to the Governor and specifically shall consider 

the following, among other issues: (1) the best means for 

determining whether a municipality should have any further 
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affordable housing obligation) (2) the regions that have been 

used by COAR for mOre than 20 years and whether they are still 

appropriate; (3) the means of incorporating workforce housing 

into the concept of. affordable housing; (4)' the diverse and 

significantly divergent State projections for housing and 

employment growth to determine the obligation for a variety and 

choice 0 f housing, taking into consideration the need for open 

space preservation and environmental protection as elements of 

sound land use planning; (5) mechanisms tbat should be used to 

support the rehabilitation of deteriorating housing in the 

urban centers; ( 6) the means of developing economies, 

efficiencies, and savings in the development procesa; (7) ways 

to encourage rehabilitation as well as new development in 

meeting the need for affordable housing; (B) the 

appropriateness of methodologies that continue to include prior 

round need or inclUde retroactive growth as part of a growth 

share approach; and (9) any other issue referred to the Task 

Force by the Governor. 

4. The Task Force shall issue a report to the Governor 

and the Commissioner of the Department of ConunWllty Affairs 

with its recommendations within 90 days of the dete of this 

Order. The Task Force shall expire upon the issuance Of its 

final report. The final report of the Task Force shall I:le 

provided to the Legislature and shall be made available to the 

public. 

5. For the next 90 days, COAH shall refrain from taking 

any further action to process applications for substantive 

certification or to take any other actions to implement the 

Third Round regulations. The provisions of this Paragraph 

shall not apply to any action if the applicant, for good caUSe 
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shown, requests action on a particular item and the Acting 

Commissioner determines that such action is required within the 

90 day period to prevent the loss of affordable housing 

opportunities 

6. All State officials and agencies shall cooperate fully 

with the Task Force in the implementation of this Order, and 

shall promptly furnish the members of the Task Force with any 

and all information and assistance that they may from time to 

time request 

7. This Order shall take effect immediately and shall 

remain in full force and effect until rescinded, modified, or 

supplemented by me. 

Attest: 

lsI Jeffrey S. Chiesa 

GIVEN, under my hand and seal this 
9th day of February, 

Two Thousand and Ten, and 
of the Independence of the 
United States, the Two 
Hundred and Thirty-Fourth. 

151 Chtis Christie 

Governor 

Chief Counsel to the Governor 
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-Christie freezes affordable-housing rules 
By Maya Rao and Jonathan Tamari 

Inquirer Staff Writers 

TRENTON - Gov. Christie signed an executive order yesterday freezing the enforcement of New 
Jersey's affordable-housing regulations for 90 days, drawing an immediate challenge from housing 
advocates. 

The order bars the state Council on Affordable Housing (COAH) from taking any further action to 
implement housing rules, and estj!)blishes a five-member task force to review the effectiveness of the 
panel and the law that created it. .• 

lawsuits against Mount Laurel Township resulted in Supreme Court decisions that said New Jersey's 
towns have a constitutional obligation to provide affordable housing. The Fair Housing Act of 1985 
created COAH to oversee that obligation and to formulate housing quotas for municipalities. 

Christie said at a news conference that the housing act, as implemented, had gone ''far afield" from 
what the court decisions of 1975 and 1983 required. He opened the door to eliminating COAH. 

''The message to munlclP;filles In New Jersey is that their COAH nightmare is over, and'we're going 
to move towatcts making ,~re that development gets placed back into the hands of local 
municipalities to make thesekind~ of d~cision~" he'said. .' 

';-;., - :,l)';, ", 
--:- -- . --:-::t."",___ ":~'-; -,-

The state's procedures for providfng low- and moderate-Income housing "are excessively complex 
and unworkable, resulting in delays, inefficiencies, litigation, and unreasonable costs to municipalities 
and the private sector without appreciable progress being made for our citizens," the ordersaid. 

The task force will submit a report to Christie in May with recommendations. 

Christie is asking the panel to consider the best means for determining whether towns should have 
any further affordable-housing obligation. He wants members to consider the need for open-space 
preservation and environmental protection as elements to sound land-use planning, While also 
looking for efficiencies in the development process and evaluating ways to encourage rehabilitation of _ 
existing housing as well as the development of new housing to meet the state's needs. . 

The Senate Economic Growth Committee has held two hearings this month on a bill that would 
abolish -COAH and return the power to make decisions on affordable housing largely to the towns. 

, . The bill's sponsor, Sen. Raymond Lesniak (D., Union), expressed support for the executive orde! 
yesterday, saying he expected his bill to pass the Senate and Assembly well in advance of the 90..ctay 
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time line for Christie's task force. 

Local officials have largely opposed the rules, call1ng them bureaucratic and costly, while affordable
housing supporters say New Jersey has seen more low- and moderate-income housing built under 
COAH than it would have without it 

Christie's executive order and Lesniak's bill are raising legal questions among some affordable
housing advocates. 

The Fair Share Housing Center filed a request yesterday to schedule a hearing before the state 
appeals court, calling Christie's actions illegal and saying they put 45,000 new homes and hundreds 
of thousands of jobs at risk. 

The Cherry Hill-based organization wants the court to issue an order saying the freeze has no effect. -

Associate Director Kevin Walsh said the whole idea behind the "Mount Laurel Doctrine" and its 
enforcement is that if a town does not comply under the protections of COAH, it is vulnerable to a 
"builder's remedy," or a legal challenge by developers that can force the construction of extra 
housing. 

Noting that the order would create more confusion, Walsh said the govemor "has just, in one fell 
swoop, exposed municipalities to bullder's-remedy litigation. It's hard to imagine something more 
irresponsible that he could have done." , 

Mount Laurel Solicitor Chris Norman indicated it was unclear whether towns like his, which are under 
COAH's regulations but report to the courts instead of the council, would be covered under Christie's 
executive order. 

"We wish it had come earlier than it did, but Mount Laurel is thankful that the governor had a lot on his 
plate, and he is acting," said Norman, who is challenging the COAH rules on behalf of the township. 

The New Jersey league of Municipalities, which is also suing to ove~urn revised rul~s issued by 
COAH in 2008, praised Christie's actions in-astat~n;Jerif andsaici ifwoulctwork with the task force to 
see the state's housing policy :replaced with a simple sdlOtion~at promotes sound planning and 
lessens the burden on taxpayers.,; ,"if _ .,~ "." , 

Christie appointed former Sen. Marcia Karrow (R:; Hunterdon), a critic ofthe state's affordable· 
housing rules, to lead the task force. ' 

"Our muniCipalities have been burdened," she said, "by the cumbersome, onerous regUlations; a 
formula that nobody understands; and legislation that has reacted to a court case that doesn't 
necessarily follow what the court meant, or intended, at all." 

Contact staff writer Maya Rao 

at 856-779-3220 or mrao@phillynews.com. 
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AP 

New Jersey state Sen. Raymond l. 
lesniak (D-Ellzabeth) in Trenton. 

I like lawyers as much as the next guy. In fact, fully 50 percent of my 
brothers are lawyers. 

Still, nothing amuses me more than when a lawyer pretends to take 
the moral high ground on an Issue. I was treated to such a spectacle 
the other" day when I wrote acotumn criticizing our new governor 
for tailing to "gut" the Council on Affordable Housing by the end 
of January, as he promised during the campaign last year. 

I soon received an e-mail from the always-amusing Ray Lesniak, a 
lawyer and state senator from Eiizabeth. Lesniak iives not far from the 
neighborhood In which I lived as a kid, before my famlty migrated to 
Ocean County. He also has a summer home not far from where I now 
reSide. It's a lot nicer than my summer:home, which Is also my fall, 
winter and spring home. . 

But I digress. Lesniak is sponsoring a bill that would abolish tlJe 
despised COAH bureaucracy. unfortunately that bill would transfer the 
power to the state Planning Commission and towns would stili face 
unrealistic demands that would dlive up property taxes. 

When I denounced his bill In print, I promptly got an- ~-rnall from Ray 
asking whether I had "slept through the civil rights era." 

No, I watched It on 1V - just like, he did. But I got a'chuckle from the 
lawyer's pose of moral superioritY. Vlhe.",~I was a young lad,d~~Kln9,,;. 
rulers at St. Genevieve's, the nt.ms taU~ht me that tiJepath Of ., "3", 
righteousness ran through the seminary, nott'!'lroug'!\1aw school.> .;_~,,,.,,,,,-

Lesniak must have missed that lesson. So when Steve Lonegan joined theJray and called for Gov., 
Chris Christie to keep the promise he had made In defeating Lonegan In.the GOP primary, the Rev. Ray agaftl " 
dispensed a lecture. Not only did he say Lonegan "slept through the dvll rights movement,· he also trotted out 
his trump card, the S word. Lesniak said of the former mayor of the working-class town of Bogota: "He 
believes municipalities should be able to segregate themselves from low-arid moderate-Income families." 

Sort of like In South Mantoloking? Lesniak was kind enough to Invite me to his summer house for a labor Day 
party last year. I couldn't see any COAH condos or court-ordered townhouses from the deck. But then you 
never have to say "Not In My Back Yard" when your back yard Is Barnegat Bay. 

On Tuesday, the governor finally unleashed his overdue attack on COAH, setting up a panel that will report In 
90 days on how to curb Its many abuses. As for the two disco-era dedslons that created our eternal affordable 
housing controversy, Chrlstle seemed to take the sarue stance as Lonegan and. I. 

"I do not agree with the Mount'Laurel deciSions and 'never have," said Christie. In those decisions, said 
t . Christie, the state Supreme Court employed "an expansive view of the constitution that I don't think is --

appropriate use of judicial authority." . --
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Did Christie also sleep through the civil rights era? Well, he was born in 1962. So I guess a lot of the key 
events did indeed occur during his nap time. I fired off an e-mail to Lesniak asking if the new govemor is a 
segregationist. He said no. . 

That's progress, I suppose. It's comfortfng to know that in the second decade of the 21st century we've finally 
reached the point where the govemor of the state of New Jersey can discuss a key issue without being 
compared to the governor of Arkansas a half-century earlier. 

But it may be too iate. The state is broke. And a key reason Is the court's moralizing attitude over the years .. 
Their deciSions In the area of school funding in particular are filled with the sort of moralizing Into which 
lawyers descend when they have trouble basing their decisions In the law. But we've reached the pOint where 
those deCisions simply can't be funded through even the most ambitious tax scheme legislators can dream up. 

The crunch could come today when the governor tells the Legislature about the cutbacks he will need to make 
just to balance the budget for the current fiscal year, which ends June 30. As for the next fiscal year, I for one 
don't see how the governor can balance the budget Without finally doing what governors have been avoiding 
for decades, which Is to tell the law-school graduates on the high court that if they wanted to make moral 
judgments they should have gone to a seminary, a divinity school or a rabbinical school. 

In any eVent it shouid be highly amusing, and I hope Ray invites fne back to hiS Shore house next summer so 
we can discuss it over a beer. 

© 2010 Nl.com. All rights reserved. 
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ORDER O~ EMERGENT APPLICATION 

-~-----~--~-----~------------

IN BE EXECUTIVE ORDER ON 
THE COUNCIL'ON AFFORDABLE 

, HOUSING. 

SUPERIOR COURT OF ~EW JERSEY 
APPELLATE DIVISION 

EMERGENT APPLICATION 
FILED:, 2/15/2010 

ANSWER(S) FILED: 2/19/2010 

DOCKET NO. A-2693-09T3 
MOTION NO. M-
BEFORE PART: A 
JUDGE ( S):, SKILLMAN 

FUENTES 
SIMONELLI 

BY: Fair Share Housing Ctr. 

BY: ,COAR 

ORDER 

THIS MATTER HAVING BEEN DULY PRESENTED TO THE COURT, IT IS ON 
THIS 19th DAY OF FEBRUARY, 2010, HEREBY ORDERED AS FOLLOWS: 

EMERGENT APPL!CATION 
FOR 

,stay of Executive Order No. 12 
and Other Relief. 

GRANTED 
(~) 

DENIED 
(~) 

OTHER 
(12$1) 

SUPPLEMENTAL:' Paragraph 5 of Executive Order 12 is stayed 
pending the outcome of this appeal. Appellant'S motion is' 
denied in all other 'respects. On the court's own motion, the 
appeal is accelerated. Appellant'S brief'and appe~dix shall be 

,served and filed no later than February 26, 2010. Respondents' 
brief shall be filed and served no later than March.5, 2010. 
Appellant's reply brief, if any, shall be served and filed no 
later than March 10, 2010. Oral argument will ,be held ~t 12:15 
p.m. on March 16, 2010. ' 

FOR THE COURT: 
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THE HONORABLE FRANK DRUETZLER 

DR. JAMES HUGHES 
THE HONORABLE IRA OSKOWSKY 
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March 19,2010 

Dear Governor Christie: 

Thank you for the opportunity to serve on the Housing Opportunities Task Force. Although the 
experience has been both intense and challenging it has proved rewarding as well. We have had 
vel}' constructive policy discussions with stakeholders from all over the State and believe their 
input invaluable to the final report. 

The Task Force began its work by acknowledging that the "law of the land" is that there is an obligation', 
as interpreted and defined by the New Jersey Supreme Court's Mount Laurel decisions, to provide a 
realistic opportunity for a variety of housing, and municipalities are required to provide for a fair share of 
low and moderate income households. 

We welcomed the challenge to develop new ideas that will allow local and state government to abide by 
the Court's decisions, deliver a better housing model to help keep our young people near parents, our 
seniors near their grandchildren and appropriate housing for our more vulnerable population. 

The Court's approach to a solution, however, as set forth in rV10unt Laure! II, neither lead to significant 
affordable housing nor avoidance of prolonged litigation as the Court desired. The adoption of the Fair 
Housing Act in 1985 and the Council on Affordable Housing (COAH) methodologies, again, did not 
produce a desired quantity of affordable housing, and has led to costly, burdensome regulations that have 
fallen far short of the stated goal. 

For instance, from 1985 to 2009,36,000 new housing units were produced from the requirements of the 
COAH. During that same period, the total residential building permits issued were over 700,000. Based 
upon COAH's calculation ofthe subsidy necessary to produce a new unit, combined with COAH's 
demand based on prospective need alone, this element of the cost could be as high as $19 billion dollars. 
With less than 5%, of all new housing units constructed being affordable and at such a high cost, there has 
been a vel}' poor return on the hundreds of millions of dollars the State has already invested either directly 
or indirectly into the affordable housing program. The Task Force believes there is a much more 
economically and environmentally sustainable, fair, simple and predictable model that the state and its 
566 municipalities can use to deliver affordable housing with better results. 

Indeed, there have been very few policy issues that have generated greater frustration among local 
officials. According to William Dressel, the Executive Director of the League of Municipalities: 

"in my 34 years of League work, I have never seen so much frustration and 
anxiety expressed by mayors and governing body officials over an issue .... 
It's urban, suburban and rural alike. (eOAH) has done more to unite municipal 
governments than any other issue because everyone has expressed considerable 
objections to the methodology and numerous laws and regulations . .. ("Anxiety grows 
about NJ affordable housing rules, .. Star Ledger,1 211108) 

In light of this frustration, the Task Force made it a priority to develop recommendations for a 
new model to deliver affordable housing that not only meets the criteria of being sustainable, fair, simple 
and predictable but also takes into consideration how New Jersey has changed since the original 1975 
decision. The Task Force recognizes that the Mount Laurel Doctrine and the Fair Housing Act are, to a 
large extent, the product of a different time; thus, making it difficult to amend either one to adequately 
reflect the current climate without addressing some basic issues. Since 1975, there have been significant 
changes in New Jersey's population, housing stock, transportation infrastructure, environmental 
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awareness and its economic and employment trends that must be taken into account in developing a new 
approach to affordable housing. 

Since the 1970's, environmental awareness alone has dramatically changed the landscape and vision of 
New Jersey's future. For instance, at the time ofthe first Mt. Laurel decision, the Clean Water Act was in 
its infancy, the State had not adopted its wetlands program, the Highlands and Pinelands conservation 
programs and countless other New Jersey Department of Environmental Protection (DEP) regulations, 
such as CI stream encroachment or wastewater management, were barely a vision. 

Additionally, in response to perhaps being the most densely populated state in the nation, New Jerseyans 
over the last twenty years have also expressed a strong desire and appreciation for open space and 
farmland preservation. Indeed, they have voted three times to approve bonding for open space - even as 
recently as the fall of2009, despite dire economic conditions. In 1975, the Farmland Preservation 
program did not exist. Preserving the remaining land in New Jersey is clearly a priority of the taxpayers 
and one which the Task Force respects. 

Further, in 1975 most New Jerseyans commuted less than 20 miles to work. Highways such as Routes 
287 and 78 were not completed. Our road system was very different. According to the 1980 Census, the 
average travel time to \vork was approximately 20 minutes for New Jersey. TodaY7 the average daily 
commute is approximately 32 minutes; people are willing to live further away from their jobs than ever 
before. 

New Jersey is also in the midst of its worst economic and tax crisis since the Great Depression. New 
Jersey is losing jobs at an alarming rate and growth is nearly stagnant. Governor Christie, you know 
better than anyone that New Jersey must find a way to create a better business environment so that it can 
start growing its economy. It must reduce the tax burden on both its residents and the business 
community. No matter what advances New Jersey makes with its affordable housing policies, without 
jobs the system will collapse. 

Additionally, what the Task Force heard from all of the stakeholders that came before us was the need for 
predictability within the State's affordable housing policy. Municipalities in particular stressed the need 
for regulatory relief and predictability. Every time a municipality felt they had met their affordable 
housing obligation, the rules changed and they would have to begin anew, not just with a new affordable 
housing expectation, but also with what could or could not be counted, how many of each, what 
percentage of something else - an endless changing and shifting of requirements. Today's economy 
simply does not allow for this type of burden and confusion. 

In recognition of all of these factors, we hereby submit the Housing Opportunities Task Force report for 
your consideration. Implementation of the recommendations within this report would significantly 
change the way the State of New Jersey meets its affordable housing obligation and produce a less 
burdensome and more realistic, reasonable and sustainable method for delivering affordable housing in 
New Jersey. 

We, again, thank you for the opportunity to serve the State of New Jersey. The Task Force's 
work has thus been completed as directed by the Executive Order. Thereby, we believe there is 
no further need to continue the Executive Order 12 and it may be rescinded. 

Sincerely, 

Marcia A. Karrow 
Chair, Housing Opportunities Task Force 
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THE HOUSING OPPORTUNITIES TASK FORCE CHARGE 

The charge to the Task Force was set forth in Executive Order 12, issued February 9, 2010, as follows: 

The Housing Opportunities Task Force was to undertake a review ofthe Fair Housing Act, State Planning 
Act and the current and former COAH regulations and methodologies. The Task Force was to assess the 
effect of these laws, the degree of success in accomplishing the goals of meeting the constitutional 
obligations under the Mt. Laurel decisions consistent with sound planning and economic growth, and the 
continued existence of COAH. . . 

More specifically, the Task Force was charged with reviewing: 
I. the best means for determining whether a municipality should have any further affordable 

housing obligation; 
2. the regions that have been used by COAH for more than 20 years are still appropriate; 
3. the means of incorporating workforce housing into the concept of affordable housing; 
4. the diverse and significantly divergent State projections for housing and employment 

growth to determine the obligation for a variety and choice of housing, taking into 
consideration the need for open space preservation and environmental protection as 

5. 

6. 

7. 

elements of sound land use planning; 
mechanisms that should be used to support the rehabilitation of deteriorating housing in 
the urban centers; 
the means of developing economies, efficiencies, and savings in the development 
process; 
ways to encourage rehabilitation as well as new development in meeting the need for 
affordable housing; 

8. the appropriateness of methodologies that continue to include prior round need or include 
retroactive growth as part of a growth share approach; and 

9. other issues. 
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INTRODUCTION 

At the time of the first Mount Laurel decision, New Jersey was a very different place. Although both the 
Supreme Court and the Fair Housing Act provided for a variety off actors to be considered when creating 
zoning that is not exclusionary, the only factors COAH appears to have ever considered are income 
levels, job growth and housing numbers. Over the 25 years since its creation, COAH has failed to 
recognize the significant changes in New Jersey in environmental awareness, transportation 
infrastructure, population trends and the economic climate. 

Environmental Changes 

Since 1975, New Jersey has made dramatic movement in the area of environmental awareness. As the 
most densely populated state in the nation, New Jersey has been on the environmental protection cutting 
edge and considered a national leader. Waterways have been cleaned up, massive acreage preserved, 
endangered species saved and a new consciousness about environmental sustainability has been a 
philosophy embraced by school children and seniors alike. 

The following environmental laws and policies were created after or around 1975's Mt. Laurel decision: 
• Wetlands Act - 1970 
• Clean Water Act - 1972, amended in 1977 
• Coastal Area Facility Review Act (CAFRA) - 1973 
• Pinelands Act - 1978 
• Farmland Preservation Act - 1983 
• Freshwater Wetlands Protection Act - 1987 
• Garden State Preservation Trust - 1997 
• Surface Water Quality Standards - 2004 
• Stonnwater Rules, including CI Streams and 300' buffers - 2004 
• Highlands Act - 2004 

Transportation Changes 

In 1975, people in New Jersey struggled with an incomplete road system and generally lived closer to 
work. As infrastructure grew, so grew the willingness to commute further and longer to work. 

Transportation infrastructure which has allowed New Jerseyans to commute further built after or around 
1975's Mt. Laurel decision: 
• The 68 miles of the New Jersey section of Interstate Route 80 was completed in 1973. 
• Betsy Ross Bridge constructed 1969-1976, provided another link between Philadelphia 

and New Jersey. 
• Route 280 was substantially complete in 1980. 
• The majority of Route 195 was complete in 1981 and finished in 1987. 
• 1-78 was constructed in the late 1960s, with the "missing link" through the Watchung 

Reservation completed in 1986. 
• On November 19, 1993, after nearly four decades of planning and construction, Governor 

Jim Florio opened the entire 66.9 mile length ofl-287 to traffic. 
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Economic Trends 

New Jersey's Lost Economic Decade 
During the decade of the 1990s, measured January, 1990 - the first month that the new North American 
Industry Classification System's (NAICS) employment statistics became available -to December, 1999, 
New Jersey gained 243,200 private sector jobs and 11,000 government jobs (Attachment I). Thus, total 
employment growth was more than a quarter of a million jobs during the final decade of the 20th century. 
That was a great way to end the old century. 

In contrast, the first decade of the 21" century (December, 1999-December, 2009) was completely upside 
down. New Jersey lost 156, I 00 private sector jobs, but at the same time it gained 69,400 government 
jobs. So for every government job added, the State lost more than two private-sector jobs. In contrast, in 
the 1990s, for every govemmentjob added, the State gained 22 private sector jobs. This was not a great 
way to start the new century. 

Length of Decade - Recovery Period 
How long would it take to recover the private sector jobs lost during the last decade? Attachment 2 
shows the average annual private sector employment groVvth during the last three economic expansions in 
New Jersey. As can be seen, the State only gained 19,573 private sector jobs per year during the great 
expansion that occurred nationally (March, 2003-January, 2008). That is far below the 74,000 jobs per 
year average of the 1980s and 1990s expansions, and one of the factors causing the lost employment 
decade. 

This is also evident in Attachment 3, which shows New Jersey private sector annual employment change 
for the 1980-2009 period. The blue bars represent the years of economic expansion. The extremely small 
bars in the 2003-2007 expansion compared to the large bars during the two preceding expansions 
graphically illustrate its extreme weakness. This was despite being bolstered by unprecedented financial, 
credit and housing bubbles. 

This weak perfonnance was not due primarily to a weak national expansion. Attachment 4 shows New 
Jersey's share of U.S. private sector employment change during the last four national economic 
expansions. The State's share of U.S employment is approximately 3 percent. That would be New 
Jersey's expected share of growth during an expansion to just keep pace with the nation. A share below 3 
percent indicates the State is growing slower than the nation. As can been seen in Attachment 4, New 
Jersey's share of national growth during the 2003-2007 employment expansion fell to an extraordinarily 
low 1.3 percent, far below the expected 3 percent share. 

In any case, the 2000s employment expansion (19,573 private sector jobs per year) detailed in Attachment 
2 is the reasonable estimate of employment growth going forward if economic recovery commences in 
2010. Thus, it would take 8 years (December, 2017) in order to replace the 156,100 private sector jobs 
lost during the last decade (156,100 jobs divided by 19,573 jobs per year), and return New Jersey to the 
employment level of December, 1999. 

Length of Recession - Recovery Period 
During the recession to date (January, 2008-January, 2009), New Jersey has suffered a loss of245,400 
private sector jobs (Attachment 4). At the same time, it gained 2,500 government jobs. Assuming the 
same rate of job growth during the coming recovery as was experienced during the 2003-2008 expansion, 
it would take 12.5 years (245,400 jobs divided by 19,573 jobs per year) to get back to the pre-recession 
private sector e",ployment peak (January, 2008). This would be the middle of2022. 
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Population Changes and Trends 

There are two types of migration: domestic (flows between states) and international. Between 2000 and 
2008, New Jersey had a net domestic outmigration loss of 459,803 people. That is, 459,803 more people 
moved out of New Jersey to the rest of the countl)' than people from the rest of the countl)' moved into 
New Jersey. Thus, it is a net figure reSUlting from the outflows and inflows. At the same time, net 
international migration totaled 399,803 people. So, essentially New Jersey's net loss of 459,803 people to 
the rest of the countl)' was only partly counterbalanced by an international net gain of399,803 people. 
Taking the two together, the overall net migration loss was 60,000 people. The only reason New Jersey's 
population grew during this period was due to a net natural increase (births minus deaths) of374,414 
people. 

As a result of former New Jersey residents being replaced by international migrants, 19.8 percent of the 
State's popUlation is foreign born, compared to 12.5 percent for the nation as a whole. This is the third 
highest among the 50 states. 

New Jersey Population Growth Rates: 2000-2008 
White (Non-Hispanic) -4.0% 
Black (Non-Hispanic) +2.9% 
Asian (Non-Hispanic) +37.9% 
Hispanic +27.0% (Hispanics can be ofany race) 

Total: +3.2% 

As a result of these trends, foreign born minorities are a major housing demand sector in the current 
decade relying largely on the existing stock of urban housing. 

The second major demand sector is the Baby Boomers born between 1946 and 1964. The Boomers are 
currently between 46 and 64 years of age. On Janual)' I, 20 II, the first Baby Boomer will tum 65 years 
of age. The following 18 years will see the number of seniors skyrocketing. Affordable senior housing 
demand will soar. 

The third growth sector is the Baby Boom Echo. This is a slightly smaller generation than the Baby 
Boom. It comprises primarily the children of the Baby Boom born between 1977 and 1995. Today they 
are between IS and 33 years of age. Thus, the young adult market is the third major housing demand 
sector of the current decade. 

Mount Laurel Decisions and Fair Housing Act - Core Issues 

Historical Perspective 
In Southern Burlington County N.A.A.C.P. v. Twp. of Mount Laurel,J 19 N.J.Super. lSI (Law Div. 
19721 a trial court held that the land use regulations in Mount Laurel unlawfully excluded low and 
moderate income families and created economic discrimination: The plaintiffs were, in large part, public 
interest groups, but a number of individual residents testified. The dispute started over the Township's 
zoning ordinance's exclusion of multi-family dwellings. To place the matter in perspective, unlike today 
when attached housing can demand large prices, the common view then was that multi-family housing 
brought with it lower income people. (A generation earlier, in Euclid v. Ambler Realty, the United States 
Supreme Court case that determined zoning was constitutional in 1926, Justice Sutherland described 
multi-fumily dwellings as, "vel)' often a mere parasite whose presence utterly destroys the residential 
character of the neighborllOod and its desirability as a pll,lce of residence. ") The municipal view was that 
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zoning should be used to provide direct and substantial benefit to the taxpayers, and that the municipality 
would only take action on run-down housing when those units became vacant. The focus was on up-scale 
development, and no provision was made for indigenous poor living in substandard housing or for those 
that worked in the municipality but lived elsewhere in the county. There was no housing for those on 
welfare, and 66% of the Township was vacant land. The court declared, "The courts ... must be ever 
watchful of any discriminatory acts of local units of government against the rights and privileges of the 
poor and underprivileged" (119 N.J. Super at 175). 

The court held: "The patterns and practice clearly indicate that defendant municipality through its zoning 
ordiriance has exhibited economic discrimination in that the poor have been deprived of adequate housing 
and the opportunity to secure the construction of subsidized housing ... " (Id. 178). The municipality was 
ordered to take affirmative action to: 

a. IdentifY existing sub-standard (meaning not up to code) dwelling units by family income 
and size. 

b. Determine the housing needs of persons of low and moderate income: those residing in 
the Township, those presently employed in the Township and those expected to be 
employed in the Township. After completing the study, the Township was to determine 
the estimated low and moderate income units which need to be constructed each year to 
provide for the need. ,6.., plan of action was to be implemented within 90 days, Despite 
the Court's retention of jurisdiction, meaning the decision was not final, it ended up on 
appeal, and the Supreme Court took up the matter, skipping over the Appellate Division, 
on its own motion. 

Mount Laurell (Southern Burlington County N.A.A.C.P. v. Mount Laurel Twp., 67 N.J. 151 (1975)) 

By the time the case reached the Court, the Township had zoned for certain multi-family middle and 
upper income residential development. Still no effort had been made to accommodate the indigenous 
poor. The Court did not blame the Township but the property tax system: "This policy of land use 
regulation for a fiscal end derives from New Jersey's tax structure, which has imposed on local real estate 
most of the cost of municipal and county government and of the primary and secondary education of the 
municipality's children. The latter expense is much the largest, so, basically, the fewer the school 
children, the lower the tax rate. Sizeable industrial and commercial ratables are eagerly sought, and 
homes, and the lots on which they are situated, are required to be large enough, through minimum lot 
sizes and minimum floor areas, to have substantial value in order to produce greater tax revenues to meet 
school costs. Large families who cannot afford to buy large houses, and must live in cheaper rental 
accommodations, are definitely not wanted, so we find drastic bedroom restrictions for, or complete 
prohibition of, multi-family or other feasible housing for those oflesser income" (ld. at 171). 

It was observed that cities were originally the location of most commerce and industry. Employees lived 
relatively close to work. These ratables supported enough revenue to provide municipal services equal to 
or better than suburban areas. After World War II, the situation changed. Former urban residents filled 
up sprawling new housing developments. Retail business faded with the erection of large suburban 
shopping centers. Jobs became more dependent upon the automobile, and the urban poor found it more 
difficult to find employment creating a downward spira\. 

The Court declared the core ofthe doctrine as including: 

1. Every municipality must make realistically possible an appropriate variety and choice of 
housing ([d. at 174). 

2. Zoning must affirmatively afford the opportunity for low and moderate income housing 



to the extent of the municipal fair share ofthe present and prospective regional need ([d.). 

3. Exercise of the police power (i.e., zoning) must conform to the basic state constitutional 
requirement of substantive due process and equal protection, which are inherent in 
Article [, paragraph I, of our Constitution. As a result, zoning, like any police power, 
must promote the general welfare ([d.). 

4. Each developing municipality must affirmatively plan for and provide, by its land use 
regulations, for an appropriate variety and choice of housing, including low and moderate 
income housing, to meet the needs and desires of all who wish to reside within its 
boundaries ([d. at 179). 

5. No hard and fast rule as to region may be established, but confinement to a county 
appears not to be realistic. The Court suggested instead, a 20 mile radius from urban 
centers ([d. at 190). 

Mount Laurel II (Southern Burlington County N.A.A.C.P. v. Mount Laurel Twp., 92 N.J. 158 
(1983» 

Eight years later, frustrated that not enough had been accomplished under Mount Laurel I, the doctrine 
was revisited. The Court stated: "The obligation is to provide a realistic opportunity for housing, not 
litigation. We have learned from experience, however, that unless a strong judicial hand is used, Mount 
Laurel will not result in housing, but in paper, process, witnesses, trials and appeals. We intend by this 
decision to strengthen it, clarifY it, and make it easier for public officials, including judges, to apply it" 
(Id. at 199). [n furtherance of the doctrine, the Court clarified and expanded the core issues: 

6. The definition of region shall be the area from which, in view of available employment 
and transportation, the population of the municipality would be drawn, absent 
exclusionary zoning (Id. at 206). 

7. While open space and prime agricultural land may be preserved, a builder who finds it 
economically feasible to provide decent housing for lower income groups will no longer 
find it impossible to do so. "Builders may not be able to build just where they want - our 
parks, farms, and conservation areas are not a land bank for housing speculators. But if 
sound planning of an area allows the rich and middle class to live there, it must also 
realistically and practically allow the poor. And if the area will accommodate factories, it 
must also find space for workers. The specific location of such housing will of course 
continue to depend on sound municipal land use planning" (Id. at 211). 

8. The Court explained that "powerful reasons suggest, and we agree, that the matter is 
better left to the legislature." However, the Court ruled the judiciary had to act "because 
the Constitution of our State requires protection of the interests involved and because the 
legislature has not protected them" ([d. at 212). 

9. "Although the complexity and political sensitivity ofthe issue now before us makes it 
especially appropriate for legislative resolution, we have no choice, absent that 
resolution, but to exercise our traditional constitutional duty to end an abuse of the zoning 
power (ld. at 213 n7). 
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10. Every municipality's land use regulations should provide a realistic opportunity for 
decent housing for at least some portion of its resident poor who now occupy dilapidated 
housing. "In other words, each municipality must provide a realistic opportunity for 
decent housing for its indigenous poor except where they represent a disproportionately 
large segment ofthe population as compared with the rest of the region. This is the case 
in many of our urban areas" (Id. at 214). 

11. The existence of a municipality's obligation to provide a realistic opportunity for the fair 
share of its region's present and prospective low and moderate income housing need will 
no longer be determined by whether the municipality is "developing" (ld. at 215). 

12. The municipal obligation to provide a realistic opportunity for the fair share of its regions 
present and prospective low and moderate income housing need extends to every 
municipality, any portion of which is designated in the State Development Guide Plan 
(SDGP) as a "growth area" (ld. at 215). 

13. "The fact that a municipality is fully developed does not eliminate this obligation 
although, obviously, it may affect the extent of the obligation" (ld. at 215). 

14. Mount Laurel litigation will ordinarily include proof of the municipality's fair share of 
low and moderate income housing in terms of the number of units needed immediately, 
as well as the number needed for a reasonable period of time in the future (Id. at 215). 

15. The municipal obligation to provide a realistic opportunity for the construction of its fair 
share of low and moderate income housing may require more than the elimination of 
unnecessary cost-producing requirements and restrictions (Id. at 217). 

16. "Affirmative governmental devices" should be used to make the opportunity realistic, 
including lower-income density bonuses and mandatory set asides. Alternatively, there 
could be governmental subsidies (Id. at 217). 

17. Furthermore, the municipality should cooperate with the developer's attempts to obtain 
subsidies. For instance, where a subsidy depends on the municipality providing certain 
tax treatment, the municipality should make good faith effort to provide it (Id. at 217). 
However, municipalities were not required to construct public housing (Id. at 264). 

18. Mobile homes may not be prohibited unless there is a solid proof that sound planning in a 
particular municipality requires such prohibition ([d. at 217). 

18. The lower income regional housing need is composed of both low and moderate income 
housing. A municipal fair share of its region's lower income housing need should 
include both low and moderate income housing in such proportion as reflects 
consideration of all relevant factors, including the proportion of low and moderate 
income households that make up the regional need ([d. at 217). 

20. Providing a realistic opportunity for the construction of "least-cost" housing will satisfY a 
municipality's Mount Laurel obligation if, and only if, it cannot otherwise be satisfied. 
In other words, only after all alternatives have been explored, all affirmative measures 
considered, may least-cost housing be considered (Id. at 217). 
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21. Builders' remedies will be affordable to plaintiffs in Mount Laurel litigation when 
appropriate, on a case-by-case basis. Where a plaintiff has acted in good faith, attempted 
to obtain relief without litigation, and thereafter vindicates the constitutional obligation in 
Mount Laurel litigation, ordinarily a builder's remedy will be granted provided, however, 
that the proposed project includes a substantial amount of low and moderate housing and 
provided further that it is located and designed with sound zoning and planning concepts, 
including environmental impact (Id. at 218). 

22. The Mount Laurel affirmative obligation to meet the prospective lower income housing 
need of the region may be met by "phase-in" over a number of years (Id. at 218-219). 

22. "No forests or small towns need to be paved over and covered with high-rise apartments 
as a result oftoday's decision." Municipalities consisting largely of conservation, 
agriculture or environmentally sensitive areas will not be required to grow because of 
Mount Laurel (Id. at 219). 

24. "Once a community has satisfied its fair share obligation, the Mount Laurel doctrine will 
not restrict other measures, including large-lot and open area zoning that would maintain 
its beauty and community character" ([d. at 219). 

25. A bone fide attempt to satisfY the obligation shall not suffice. Satisfaction of the 
obligation shall be determined solely on an objective basis. The municipality has either, 
in fact, provided the requisite realistic opportunity for construction of such housing, or it 
has not (Id. at 221). 

26. Moderate income families are those whose incomes are no greater than 80 percent of 
median of the area, and low income is no greater than 50% of such median, with 
adjustments for smaller and larger families. This definition comes from HUD 
requirements. See 42 U.S.C. 1437a(b)(2) ([d. at 221 fil8). 

27. The numberless approach to fair share is no longer acceptable (Id. at 222). 

28. State planning (i.e., SOGP) should be used to determine where growth and housing 
development should occur, and Mount Laurel should not create development in conflict 
with State planning (Id. at 233). 

29. "The Constitution of the State of New Jersey does not require bad planning. It does not 
require suburban spread. It does not require rural municipalities to encourage large scale 
housing developments. It does not require wasteful extension of roads and needless 
construction of sewer and water facilities for the out-migration of people from the cities 
and the suburbs. There is nothing in our Constitution that says that we cannot satisfY our 
constitutional obligation to provide lower income housing and, at the same time, plan the 
future of the state intelligently" (Id. at 238). 

30. The most troubling issue is the determination off air share. It requires three separate 
determinations: identification of the region; determining the present and prospective 
need of the region; and allocating the need to municipalities (Id. at 248). 
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The Fair Housing Act (FHA) 

In reaction to Mount Laurel II and the builder's remedy, the Legislature adopted the Fair Housing Act, set 
forth at N.J.S.A. 52:270-301 et. seq. The Act established the Council on Affordable Housing. The duties 
of the Council were declared to be: determine housing regions; estimate the present and prospective need 
at the State and regional levels; adopt criteria and guidelines for municipal determination of present and 
prospective fair share of the housing need in a region; municipal adjustment of the fair share based upon 
available vacant and developable land; infrastructure considerations, environmental and historic 
preservation factors, protection against drastic alteration ofthe established pattern of community 
development; provision for adequate land for recreation, conservation, agriculture, and farmland 
preservation; provide population and household projections for the State and housing regions; place a 
limit on the obligation based upon percentages of housing stock, employment opportunities, or other 
factors; and provide credits for housing activities. The Council was directed to give "appropriate weight" 
to pertinent research studies, government reports, decisions of other branches of government and the State 
Development and Redevelopment Plan (State Plan). The State Planning Commission (SPC) was to 
provide information on economic growth, development and decline projections for each region. A system 
was to be designed to adjust the projections on a periodic basis (N.l.S.A. 52:270-307). 

Pursua...t to N.J.S.A. 52:27D-31 O~ a municipality was to prepare a Housing Element to the l'-.. 1aster Plan 
designed to meet the present and prospective need. The Housing Element was to include: an inventory of 
the municipal housing stock; the number of affordable units in the municipality in need of rehabilitation; a 
projection of the municipal housing stock for the next six years (changed to ten years in 2002); an 
analysis of the municipal demographics; an analysis of existing and probable future employment; a 
determination of municipal fair share of present and prospective need; and a consideration of lands most 
appropriate for conversion to, or rehabilitation of, affordable housing. 

N.J.S.A. 52:270-310.1 established the manner in which vacant land adjustments should be addressed by 
the Council. It also provided that no municipality shall be required to utilize land that is not considered 
vacant land for affordable housing. 

NJ.S.A. 52:270-310.2 provided that municipalities could reserve up to three percent of the land area for 
conservation, parks or open space. 

N.J.S.A. 52:270-311 set forth the manner in which municipalities could comply with their obligations. 
They included: rezoning for densities that afforded economic viability through mandatory set-asides or 
density bonuses; the amount of residential zoning required to achieve the obligation; use of municipal 
lands; condemnation of lands; tax abatements; utilization of State or Federal subsidy; and purchase of 
existing units. The municipality was permitted to phase in compliance. Nothing in the Act was to be 
construed to require municipalities to expend municipal revenues to provide affordable housing. 
Regional contribution agreements were also permitted, but later abolished by P.L. 2008, c. 46. 

A certification process was established in N.J.S.A. 52:270-313, which was to lead to "substantive 
certification" designed to grant repose to municipalities from builder's remedy claims for a period of six 
years (changed to ten years in 2002). Procedures for review of petitions were established in N.l.S.A. 
52:270-314. 
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Hills Dev. Co. v. Bernards Twp. 

The Fair Housing Act was challenged as being unconstitutional in violation of Mount Laurel II in Hills 
Dev. Co. v. Bernards Twp. in Somerset Ctv .. 103 N.1. I (l986). The Court ruled that the Act was 
constitutional and established the following principles: 

31. The Council is empowered to decide if the plan of the municipality would satisfY its 
Mount Laurel obligation, i.e., will it create a realistic opportunity for the construction of 
that municipality's fair share of the regional need for affordable housing (Id. at 20). 

32. The concept of scarce resources restraint was established if critical resources would be 
used up before compliance is achieved (ld. at 25). 

33. There was a recognition that a legislative response could result in more affordable 
housing than the courts could achieve (Id. at 41). 

34. The builder's remedy was not intended to be part of the constitutional obligation, but 
rather a method to achieve compliance (Id. at 42). It was also observed that no builder 
with the slightest amount of experience could have relied upon the remedy provided in 
!'v1ount Laurelli in the sense of believing it would not be changed. "If ever any doctrine 
and any remedy appeared susceptible to change, it was that decision and its remedy" (Id. 
at 55). 

35. The Court reaffirmed its resolve to protect those of low and moderate income means, but 
also indicated that the kind of response offered by the legislation might permit the court 
to withdraw from the field, expressing it was always what the Court desired, citing that 
such a result is "potentially far better for the State and for its lower income citizens" (Id. 
at 65). 

The First Third Round Challenge 

COAH adopted substantive rules for each "housing cycle" which outlined how each municipality's fair 
share housing obligation is calculated and the manner in which a municipality must address if during that 
"round" (In re Adoption ofNJ.A.C. 5:94,390 NJ.Super. 1 (App. Div. 2007). Growth share was turned 
to by COAH as an approach to compliance due to the wide dissatisfaction with the earlier compliance 
methodologies, which were little understood and impossible to replicate. It was an attempt to simplifY the 
process, but was found to be flawed in a number of respects. The Court sustained parts of the regulations, 
declared some parts invalid, and remanded to COAH for revisions. In doing so the Appellate Division· 
established some additional principles for guidance: 

36. Present need calculations do not require inclusion of cost burdened households (Id. at 
35). 

37. Using Census surrogates to determine indigenous or rehabilitation need was found 
appropriate. COAH found such need if any of the following surrogates existed: lack of 
plumbing; lack of kitchen facilities; or old (prior to 1940 construction) and overcrowded 
units (Id. at 40). 
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38. Filtering, which is the concept of housing units falling in price to affordable levels as 
newer more expensive units are constructed, was questioned by the Court. The matter 
was remanded to COAH to support the claim of filtering credits against the statewide 
need with additional documentary support. The concept seemed counter-intuitive to the 
Court in 2006, when the case was argued, but is perhaps not so counter-intuitive in 
today's housing market (ld. at 41). 

39. Growth share could be constitutional, but the Court concluded a numberless approach 
will not be sufficient (Id. at 51). Municipal discretion to determine the numbers must be 
circumscribed. There was discussion that COAH was going to require municipalities to 
use the SPC projections to determine the obligation, but those numbers had not been 
produced by SPC (Id). They were not produced when COAH adopted the second set of 
third round regulations, now under challenge, but do exist today. 

40. To be constitutional, a growth share methodology must allocate the regional need among 
The municipalities in the region. It was also said that prior to implementing a growth 
share approach, COAH must have data from the SPC, or some other reputable source, 
that the State has sufficient vacant developable land within growth areas to enable growth 
share ratios to generate sufficient affordable units to meet the need (Id. at 54). 

41. The elimination of reallocated present need (disproportionate amount of deficient housing 
in urban municipalities) was sustained (Id. at 56). 

42. COAH's use of job calculators based upon square footage of non-residential construction 
was found to be flawed. Instead the Court directed COAH to count actual jobs at the 
municipal level to determine any fair share based upon job growth (Id. at 61). COAH, 
however, continued the use of such a job calculator in the 2008 regulations. 

42. The failure to count replacement of dilapidated, non-residential buildings with new 
buildings as part of job creation was criticized by the Court (Id. at 61). On remand, 
COAH went far beyond what the Court directed and decided to deny all demolition 
credits against new construction even though there would be no net increase in housing 
units or jobs. The regulations were subsequently changed after a home owner, whose 
home was destroyed by a fire, went to replace the home and was charged a COAH 
development fee. The incident caused upset across the State and reached the attention of 
legislators before the practice was changed slightly to exempt reconstructions only by 
owner occupants. 

44. The Court recognized that certain types of development are more expensive and warrant 
a set-aside of less than 20%. Specifically, it was held that inc1usionary developments 
consisting of single family detached housing and rental units require a deeper developer 
subsidy. Accordingly, a set-aside percentage of 15% was sustained for single family 
detached housing and rental housing (Id. at 66). 

45. A rule requiring developers to construct affordable units on site without any 
compensating benefits violates the Mount Laurel doctrine because it does not create a 
realistic opportunity for construction (Id. at 69). 
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46. Consideration must be given to the economics of any requirement to build inclusionary 
development in order to assure the provision that housing is realistic. There must be 
incentives for developers to build affordable housing. Municipalities cannot zone 
selected areas for uncompensated mandatory set-asides, and thereby use uncompensated 
inclusionary requirements with large lot zoning to effectively preclude economical 
development (Id. at 67-75). 

47. A rule change permitting municipalities to satisfY their affordable housing obligation 
with age restricted units up to 50%, as opposed to the prior 25%, was invalidated. There 
was insufficient information in the record to support the change, and the Court observed 
that seniors are free to compete to reside in non-age restricted units while families with 
children cannot occupy age restricted units (Id. at 75). 

48. Regional Contribution Agreements (RCA) were found to be valid, citing various cases 
that made the same holding earlier (ld. at 80). 

49. COAH's system of credits and bonuses designed to encourage various specific types of 
housing was sustained (Id. at 81). 

Most recently, A-500, passed by the New jersey Legisiature in 2008 (P.L. 2008, c.46), significantly 
amended the Fair Housing Act, which required further change to COAH's rules, which have not yet been 
proposed. A-500 requires all municipalities to charge a flat rate fee (2.5%) to commercial and industrial 
developers. Municipalities under COAH's jurisdiction get to use all of the collected funds toward their 
housing obligation and its administration. These funds revert to the State if not used in four years. Due 
to the economic down-tum, the 2.5% growth share collection on non-residential construction has been 
delayed by the Legislature until 2013. A-500 also included a controversial provision abruptly ending the 
use of RCAs, which had been used by municipalities to fund up to 50% oftheir prospective obligation in 
other municipalities by providing funding for both rehabilitation and new construction. 

In June, 2008, COAH adopted revised Third Round growth share regulations that substantially amended 
those regulations in an adoption on October 20, 2008. Those regulations have been challenged in some 
22 appeals filed by municipalities, residential builders, commercial builders and housing advocates all 
presently pending in the Appellate Division. 

COAH'S FAILURE 

After having reviewed the Fair Housing Act, the Court's decisions in Mt. Laurel I and II, COAH's current 
and previous regulations and subsequent case law, the Task Force has determined that COAH is 
irrevocably broken. 

COAH has failed in many ways but its response to the Appellate Division's 2007 ruling, and its handling 
of the latest round, the Third Round, is the most egregious. The COAH Third Round rules have been in 
the courts since 2004. The controversy surrounding substantially impeded efforts to produce affordable 
housing in the State. Municipalities are unsure as to whether or not they should spend the escrow funds 
they have collected from prior development for the purposes of creating low and moderate income 
housing because of the uncertainty of what will or will not count. The confusion and lack of 
predictability has resulted in municipalities having almost $300 million dollars in their affordable housing 
trust fund awaiting direction and stability. This clearly demonstrates how flawed COAH has become. 
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As noted earlier, the FHA provides that municipalities may not be required to raise and expend municipal 
revenues on housing production. Yet, COAH requires that for almost all compliance mechanisms a 
municipality must adopt and submit a resolution of intent to bond or appropriate for any shortfall in 
funding of compliance mechanisms. [n the procedural rules, COAH then provides that it may, as a matter 
of enforcement, compel a municipality to exercise the resolution of intent by actually appropriating funds 
from general revenues to cover any shortfall. The requirements are in direct conflict with the statute. 
COAH has established that the average subsidy needed to provide a new unit is $160,000, yet it only 
allows a 1.5% development fee on residential construction, COAH's heavy reliance on new construction 
for compliance is out of balance with the funding sources available for production of such housing, 
thereby, essentially forcing the burden onto property taxpayers. The only compliance mechanism for 
which such municipal guarantee of funding is not required is inclusionary development, but since the 
growth share ratio is 1 in 5 it is essentially equal to the 20% set-aside required by COAH, making 
inc\usionary development of little value in achieving compliance with any prior round obligation or 
growth share beyond that developed by the inclusionary development itself. By improperly relying upon 
the property taxpayer to fund any shortfall in the system, COAH unfairly burdens all property taxpayers, 
including those of low and moderate income means. This further exacerbates the State's status as having 
the greatest property tax burden and making housing less affordable for everyone. 

The Task Force heard many complaints from municipal elected officials that the Thiid Round's vacaIlt 
land and build out projections are wildly inaccurate and rely on outdated 2002 aerial photography. 
Despite COAH knowing their numbers were flawed, they proceeded with their allocations of growth 
share obligations. The computer models used bY COAH were never checked for accuracy to see if vacant 
land was indeed vacant nor were municipalities asked for input. Cemeteries, parks and preserved farms 
are examp les of land that was included as vacant and developable. The COAH vacant land analysis 
should have been vetted with municipal and county planners as well as the Regional Planning Agencies 
who have access to more accurate and local data prior to COAH utilizing it for regulatory purposes. The 
inaccurate and outdated data would have been identified and some of the current COAH related issues 
could have been avoided. 

Moreover, COAH's Third Round housing projections were overstated. COAH relied upon 2006 
projections of population from the New Jersey Department of Labor and Workforce Development 
(NJLWD). These projections were superseded by more current and lower 2008 projections, known to 
COAH, but ignored. COAH further penalized towns who built large inclusionary projects during the 
historic growth period from 1993-2002 in New Jersey. They counted all of these units built as new 
growth resulting in an unsustainable trend in those municipalities, resulting in much higher and 
superficially projected growth rates through 2018. 

COAH used inflated employment projections in the Third Round Rules. The agency projected there 
would be an increase in jobs between January 1,2004 and December 31, 2018 of790,465, saying they 
relied upon the 2006 NJLWD data. This represents job growth of better than 50,000 per year. However, 
the 2006 projections actually only foresaw an average of 40,000 jobs per year, and the 2008 estimated job 
growth at only 25,000 per year. COAH was aware of these much lower projections and again ignored the 
data. [n fact, the actual job growth data reported on the NJL WD website for the years 2004-2007 totaled 
an average of only 24,000 per year. 

How COAH misjudged the employment projections can be readily seen when one compares the total 
employment reported bY COAH in the regulations adopted June, 2008 and those adopted in October, 
2008. [n June, COAH declared that 2004 employment in New Jersey totaled 3,753,156 jobs, and that 
there would be an increase of 722,885 jobs by 2018 (40 N.J.R. 2990). In October, COAH declared that 
2004 employment in New Jersey totaled 3,689,688 jobs (a decrease of 63,468 jobs), and that there wo.uld 
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be an increase of 790,465 jobs by 2018 (40 NJ.R. 6117). [n both cases they said they relied on DOL 
data, but DOL had not changed their actual numbers from 2004. The assertion was untrue. The job 
growth number was inflated in the October adoption, partially, by understating the 2004 employment 
number by 63,468 jobs. These manipulated numbers support COAH's ability to continue to use the ratio 
of one affordable unit required for every sixteen jobs created. 

If COAH had used the more current 2008 projections and the actual 2004 numbers from NJL WD, job 
growth projections would have been reduced by 40% from 790,000 to 467,000. 

Compared to the real world recession in which we now exist, COAH's projections make no sense at all. 
From January I, 2004 through June 30, 2009, a 5 Y, year span, NJLWD reported that New Jersey lost a 
net 59,000 jobs, as opposed to COAH's requirement for municipalities to plan for an increase of more 
than 50,000 per year. Ifwe compare the COAH projections to a report given to the SPC by Rutgers 
University in late 2009, we find that from January 1,2004 through December 31,2018, New Jersey is 
projected to have a net loss of 34,900 jobs (see the report at 
www.state.nj.us/dcaldivisions/osg/docs/dfplan projections.pdD. 

COAH's job creation calculations in the Third Round Rules, like most of their other projections, were 
also flawed. The way COAH used the number of certificates of occupancy issued for commercial 
development from 2004 tiliOUgh 2007, using a job calculatoi based upon squaie footage, which had been 
criticized by the Court, resulted in the calculation of 196,000 COAHjobs, when in actuality only 95,000 
real jobs were created according to NJL WD, a 51 % error. 

Finally, COAH overstated the statewide need. IfCOAH had used the 2008 NJLWD projections for 
population and housing, instead of the superseded 2006 data, statewide need would have been lowered by 
21 %. Rutgers had, in fact, given the SPC a complete study on projected population, housing and 
employment, at the state, county, and municipal level, as early as September, 2009, but the information 
was not released by the Department of Community Affairs (DCA). Elected officials told the Task Force 
that the OPRA requests for the information were denied claiming the information was "consultative and 
deliberative." Despite multiple efforts by stakeholders to obtain the information, it was not released by 
the DCA and SPC until January, 2010. 

COAH's consultants determined the total number of units that would filter down to low and moderate 
income levels between 2004 and 2018 to be 47,306 units. Instead of reducing statewide need by that 
number, COAH used only 23,626 filtered units in their calculation (N.J.A.C. 5:97, App. A, page 97-51). 
arguing that they only used suburban filtering and not urban filtering because it would be unfair to reward 
suburban areas based upon urban filtering. By using the lower filtering numbers, however, the growth 
share ratio became more intense; these more intense ratios create a greater burden for all municipalities, 
suburban and urban alike. The COAH logic was flawed. 

Since its inception, COAH has over reached its authority granted to it by the Fair Housing Act. The Task 
Force would argue that COAH's opinion on retroactive obligations is completely inconsistent with the 
statute. Retroactivity is not expressly or implicitly authorized in the statute, and what COAH is required 
to do is project present and prospective need. The backward looking imposition of need calculations 
makes it difficult, if not impossible, for municipalities to comply with their obligation. Because the 
Appellate Division sent COAH back to recraft certain portions of the 2004 version of the Third Round 
rules in 2007, COAH's regulations were not completed until 2008. "Prospective need" should have been 
calculated from 2008 to 20\ 8, to create the growth share model, not from 1999 to 2018. "Present need" 
should have been calculated as of 2008, not 1999. 
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Further, COAH's imposition of a growth share obligation based upon the demolition and rebuilding of 
residential and commercial buildings is illogical, as such an event creates no new net growth. In the 2007 
court decision, it was observed that demolition of dilapidated commercial structures should be considered 
as new construction when they were replaced (In re Adoption ofN.J.A.C. 5:94 and 95, 390 N.J. Super at 
62-65), but COAH went far beyond What was necessary on this subject in the 2008 regulations (N.J.A.C. 
5-97-2.5(b». 

COAH's regulations give no consideration to the actual number of low and moderate income families 
which may actually reside in any municipality, because the agency only recognizes those that are subject 
to deed restrictions on the value of their homes, with few exceptions. The Task Force took a look at that 
issue, and prepared a list of municipalities in the State, together with the total number of households in 
each based upon the 2000 Census. Using COAH's income limits for 1999 for low and moderate income 
levels for various size households, and taking the average household size used by COAH and reported in 
N.J.A.C. 5:97, Appendix A, for 1999, which was just under three persons per household, the Task Force 
was able to determine the number of low and moderate income households existing in each municipality 
(See Attachment 5). 

The current Third Round rules have an undue impact upon urban municipalities. They fail to recognize in 
a meaningful way that most municipalities already have significant numbers of low and moderate income 
households. Nonetheless, COAH assigned urban areas, with large rehabilitation or present needs, large 
projected growth share obligations. The obligations imposed by COAH on municipalities are set forth in 
Attachment 6. Jersey City, for example, was assigned a rehabilitation or present need of 4,764 affordable 
units, and a growth share or prospective need of 2,315 units. Newark, for example, was assigned a 
rehabilitation or present need of 4,634 affordable units, and a growth share or prospective need of 2,725 
units. The Task Force does not believe that municipalities with a large present need should be assigned 
any prospective need. In the view of the Task Force, the imposition oflarge growth share or prospective 
need obligations on municipalities with large present need only serves to discourage, not encourage, 
urban redevelopment so necessary to the revitalization of our cities and urban areas. 

COAH has also consistently failed to achieve any form of consensus on methodology or with policy 
among other State agencies resulting in contradictory policies that have more often than not resulted in 
total paralysis throughout the system. Specifically, COAH took nearly four years to develop a 
Memorandum of Understanding with the Highlands Council making it nearly impossible for 
municipalities impacted by the Highlands Act to make educated decisions. Similarly, there are 
documented conflicts between COAH's methodology and both the Pinelands Commission's standards 
and the DEP requirements, such as the new wastewater management rules. Corbin City's allocation was 
based on a temporary Center Designation that was eliminated by the New Jersey DEP as part of its 
CAFRA rule, but was counted in the Third Round rule anyway even though the DCA was advised of the 
new change. 

It appears that COAH has reacted and overreacted to the Courts' decisions rendered from builder's 
remedy lawsuits rather than follow the law of what the Fair Housing Act actually states. 

NEW MODEL 
••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••••• 

With all three branches of government currently reviewing COAH, New Jersey has a historic opportunity 
to create a reliable and affordable housing system that meets four essential criteria: it must be 
sustainable, fair, simple and predictable. By sustainable, we mean environmental, infrastructure, and 
economic viability; by fair, everyone participates; by simple, easy to understand and easy to measure 
progress; and by prediytable, everyone knows the rules and what the outcomes will be if they are followed 
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and the consequences if they are not. Further, it is essential to provide a safe harbor for municipalities 
from the threat of builder's remedy lawsuits. 

Keeping the core principles of the Mt. Laurel court decisions and the Fair Housing Act in mind, as well as 
the significant changes to the State of New Jersey over the last 35 years, the Task Force proposes the 
following sustainable, fair, simple and predictable model: 

• Present Need: Present need would be defined as those substandard housing units in a 
municipality, which are in need of rehabilitation and are occupied by a household oflow and 
moderate income. The determination ofthat need should be made as of the present, not the past. 

• Prospective Need: Municipalities should provide 10% affordable housing based on the future 
residential growth as projected by the SPC or have the flexibility of using either a different 
authoritative source or their own vacant land analysis to demonstrate future growth. 

• Urban Areas: Urban municipalities have no prospective need, only present need. All areas slated 
for redevelopment (brownfields and blighted areas), we believe, should be exempt from the 10% 
set aside not only because the cost of remediation is so burdensome for developers, but also 
because these cities need high quality ratables to keep or make their municipalities economically 
vital and sustainable. 

• Affordable Housing Element: Municipal Master Plans must include an Affordable Housing 
Element which would focus, specifically, on the municipal obligation and how it is to be satisfied. 
It would be required to explain, in detail how a municipality will achieve its 10% affordable 
housing objective. A variety of housing options must be demonstrated, but we also believe that 
municipalities should be allowed flexibility to match both the character of their communities and 
demographics. 

• The County Planning Board: The County Planning Board would be charged with conducting a 
hearing on the plan to determine compliance, establish a record and render a decision by 
resolution. If a municipality chooses to deviate from the presumptive numbers established by the 
SPC, the municipality would bear the burden of proof. 

• Safe Harbor: Upon adoption, the County Planning Board's resolution and Affordable Housing 
Element would be filed by the municipality with the SPC. Upon such filing, the SPC would issue 
a letter of certification of compliance to the municipality, and the Office of the Attorney Genera! 
would be charged with defending the municipality against any future challenge to the plan (much 
in the same way the Attorney General defends plans now approved by COAH). The municipality 
would, in this process, be entitled to repose from any threat of builder's remedy litigation for a 
period of 10 years. 

• Procedural Mechanisms: The Home Mortgage Finance Agency (HMFA) would administrate the 
procedural aspects of each municipality's plan including, but not limited to, deed restriction, 
income qualification and other procedural mechanisms. This is a natural place for those functions 
as HMFA already has uniform affordability controls. HMFA should further keep track of 
municipalities' progress and maintain an online inventory of affordable homes and apartments. 

• Funding: Funding affordable housing is a serious issue. We support an Impact Fee on residential 
construction for the short term given the current inability to use other revenue sources, but believe 
a long-term solution is needed which would not rely on fees from developers. 
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Discussion of the New Model 

Each municipality would have an obligation to address its present need, defined as those housing units 
which are substandard and occupied by low or moderate income households. The census indicators that 
COAH used to determine whether or not a unit is substandard are not objectionable. The present need, 
however, should be calculated as of the present, not the past. Stripped down to its essence, without all of 
the regulatory baggage created by COAH, the manner of addressing present need, as set forth in the 
current regulations, appears to be satisfactory. Simply put, "present need" equals "units occupied by low 
and moderate income households which are in need of rehabilitation." 

Emphasis should be shifted away from requiring new construction to satisfY the obligation for affordable 
housing in favor of rehabilitation. It is essential to the economic and social stability of the State that 
urban areas be revitalized. It is equally important to low and moderate income households living in 
substandard housing set aside of urban areas that they are afforded the opportunity to have their homes 
rehabilitated. All but a handful of municipalities have such an obligation, and we view it of paramount 
concern that those current residents of our State be assisted. 

The present COAH methodology places too much emphasis on new construction in outlying areas of the 
State, which is in conflict with more current plarming concepts. For far too long, the Mount Laurel 
doctrine has been used to bring large scale, dense housing developments to suburban and rural areas 
without producing significant affordable housing. The doctrine has been used as a club by developers to 
force municipalities to accept such development and has proved an engine for sprawl. Farm fields and 
forests have been destroyed in the name of the doctrine, despite the Court's admonition that such need not 
occur. In many cases, developers have filed builder's remedy lawsuits, only to settle the cases for high 
density residential development with no, Or little, affordable housing included in the project. Such 
emphasis on new construction must change. Rehabilitating substandard housing units should be where 
resources are applied to yield greater results, at lesser cost, to satisfY the needs of low and moderate 
income households and the State as a whole. 

Municipalities would also be required to address prospective need. Prospective need would be declared 
to be 10% of all prospective residential development. Municipalities would be required in equal ratios to 
provide 10% of all prospective residential development to be set aside for low and moderate income 
households. 

The goal is to make affordable housing a natural by-product of normal development, and eliminate the 
endless conflicts, expenditures and complexities that have been attendant to all prior approaches to the 
problem. While we recognize this approach is new, and will likely be challenged, we would hope the 
Court would recognize that this obligation, while a lesser percentage than has been addressed by the 
Court and COAH in the past, is this approach requires a specific number (not a "numberless" approach), 
thus reSUlting in certainty; moreover, it is likely, as a mandatory program, to yield a greater number of 
affordable housing units than any of the prior methodologies, whether they be Court or COAH created. 

We recognize the doctrine requires the elimination of cost generating features of development. Since the 
Court's decision stating such proposition, the State adopted Residential Site Improvement Standards 
which are designed as the minimum and maximum necessary to protect public health and safety. Those 
regulations, essentially, serve to eliminate the cost generating features of development about which the 
Court spoke. We also recognize, however, that land cost is a significant cost generating factor. In this 
regard, large lot and small lot zoning would all generate a requirement for a 10% set aside of affordable 
housing. To achieve such goal in larger lot zoning, municipalities should consider different types of 
development for affordable units. In sewered areas, for instance, larger lots could be developed with 
duplexes, triplexes, and quadplexes made to look, in character, like the surrounding single family homes, 
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or lot size for affordable units could be reduced. In non-sewered areas, lot size for affordable units should 
be reduced to the minimum necessary to support a septic system. 

The courts have also spoken ofthe need for a bonus or incentive for developers. The need for a bonus or 
incentive may be necessary in a voluntary system, such as we have had in the past, but is not necessary in 
a mandatory system as we now propose. We recognize, however, that producing affordable housing 
comes at a cost, the total burden of which should not be born by developers. In this regard, the present 
COAH regulations permit a 1.5% development fee to be imposed on all non-inclusionary residential 
development. There has been little objection to that fee. As a result, we view the contribution ofthe 
developer to be consistent with that fee, but believe there should be some funding source or benefit 
beyond that cost available to make residential builders whole. This funding source could be in the form 
of State tax credits, unallocated Realty Transfer Fee or other State designated sources. Density bonuses 
should only be necessary if set aside rate exceeds 10%. 

To further relieve the burden of providing affordable housing to meet the prospective need, we believe the 
system should be flexible enough to allow alternate means of providing the 10% set aside. Instead of 
requiring construction on site, builders and municipalities should be able to work together and agree on 
alternate avenues of satisfaction of the obligation, such as off site construction, a market to affordable 
program, creation of accessory apartments, gut rehabilitation, contribution to a municipai construction 
projects, and any other innovative means to provide affordable housing in the municipality. Affordable 
housing should be flexible - it does not have to mean "new" construction and rely on density bonuses 
given to builders. 

Types of affordable housing should also be flexible. It should include all options to achieve a variety of 
housing including, but not limited to, transitional housing, accessory housing, group homes, dormitories, 
infill, write downlbuy downs, apartments, manufactured housing, trailers, farm labor housing, ECHO 
housing, etc. Regional Cooperation Agreements (RCAs) have been recognized by the Supreme Court as 
legal (Hills Development 103, N.J. I (1986) and the Task Force recommends reinstatement of RCAs. 
The use of a Transfer of Development Rights (TOR) program should also be explored as a possible 
compliance mechanism. 

Finally, we believe that there are certain fragile populations that should receive double counting, or, in 
group home or dormitory situations, counting per bedroom. For example, special needs families, those 
with developmental disabilities, transitional housing, women's crisis shelters, and group homes just to 
name a few. 

We believe as there is an economic incentive on the part of the residential developer to provide the 
affordable housing at least cost, and a municipal desire to provide the housing where it is most 
appropriate, which could result in little or none of the confrontation that has been inherent in the prior 
approaches to the problem. 

Court cases have been critical of a numberless approach to the affordable housing obligation, and have 
indicated that municipalities should not be permitted to calculate their own obligation. As a result, the 
2004 COAH regulations were criticized by the Court. The COAH reaction was to create such high 
projections in 2008 as to make the system unsustainable. The current FHA requires COAH to consider 
information from the SPC in fashioning the obligation. Unfortunately, the SPC was well behind schedule 
in updating the State Plan at the time COAH was forced to act, in part leading to COAH's wildly 
excessive projections of growth. We now have projections of growth provided to the SPC in connection 
with the draft State Plan, which include projections of population, households, housing units and 
employment through 2028. Those projections should be used to establish the projected obligation of 
municipalities and become the presumptive numbers. We recommend a 10 year cycle should be 
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implemented, and if the cycle falls within the reporting points in that analysis a simple interpolation 
methodology could be used to determine the growth and need. The SPC should be charged with 
preparing a State Plan every 10 years, as the current requirement has proved unworkable, and should 
update their projections of growth every 5 years. The first update of projections should be done after the 
completion of the 20 I 0 Census. In this regard, we understand that COAH did not produce a third round 
methodology in 1999 because they were awaiting the results of the 2000 Census, and the necessary 
information was not released by the Census Bureau until a few years later, resulting in the 2004 
regulations. The system and cycles should be coordinated with release of Census data. 

Municipalities should be required to prepare a new Master Plan element, called the Affordabk Housing 
Element This element would be separate from, but coordinated with the overall Housing Element, and 
address how the municipality plans to satisry the present and prospective affordable housing obligation. 
It would identiry the present need and methods to address that need. It would set forth the presumptive 
prospective need based upon the SPC data and the methods to address that need. The municipality would 
be able to rebut the presumptive prospective need based upon other independent authoritative studies (for 
example, municipalities partially in one of the Regional Planning Agencies could rely on such agency's 
data), or by conducting a vacant land analysis (which should be broadened to include not only vacant land 
but developable land, excluding environmentally sensitive lands and other restricted lands where 
development will not likely occur). The densities used for such calculation should be those that are 
consistent with the character of the municipaiity, to avoid any attempt to alter zoning to avoid (til 

obligation, as the concept is that affordable housing should become the natural by-product of normal 
development patterns. 

Once completed, the Affordable Housing Element would need to be independently reviewed. In this 
regard, we view the County Planning Board as the appropriate body to review the Affordable Housing 
Element for compliance with the obligation. The County Planning Board would be charged with 
conducting a hearing on the plan to determine compliance, establish a record and render a decision by 
resolution. If a municipality chooses to deviate from the presumptive numbers established by the SPC, 
the municipality would bear the burden of proof to prove any claimed error in the SPC data. The decision 
by the County Planning Board could be challenged in an action, based upon the record created by the 
County, in the Law Division of the Superior Court of New Jersey. While the builder's remedy would still 
have a place in addressing those municipalities that fail to prepare and submit such plans, we would 
anticipate that the system would bring an effective end to builder's remedy litigation. In any challenge to 
the County decision on the municipal plan, the normal presumption of validity would apply, and the 
arbitrary, capricious and unreasonable standard would remain in connection with court review. 

Upon adoption of the County resolution, the resolution and Affordable Housing Element would be filed 
by the municipality with the SPC. Upon such filing, the SPC would issue a letter of certification of 
compliance to the municipality, and the Office ofthe Attorney General would be charged with defending 
.the municipality against any future challenge to the plan. The municipality would, in this process, be 
entitled to repose from any threat of builder's remedy litigation for a period of 10 years. 

Finally, HMFA would administrate the nuts and bolts of each municipality's plan including deed 
restrictions, income qualification and other procedural mechanisms. This is a natural place for those 
functions as HMFA already has uniform affordability controls. HMF A should further keep track of 
municipalities' progress and maintain an online inventory of affordable homes and apartments. 

Under this new model, towns would no longer have to file housing plans with the State. The new system 
would be performance-based, with progress toward a town's mandatory 10% prospective affordable 
housing obligation on all future residential growth on all remaining vacant land. It is a plan that is 
economically and envir~nmentally sustainable, fair because every town has to meet the same 
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expectations, simple because it is both a process that is easy to understand as well as measures progress, 
and predictable in that municipalities know what their affordable housing obligation is and developers 
know as well. No gimmicks, no formulas, no kidding. 

We recommend these revisions be made through legislation, and that the legislation be as clear and 
complete as possible, leaving as little as possible for administrative agencies to interpret or apply. The 
greatest mistake made in the adoption of the Fair Housing Act was to create a concept, a Council to 
implement that concept through regulations, and allow that Council to, essentially, fill a void and make 
policy that should have been made by the Legislature. The results of that error have brought us to the 
present point, where no one is satisfied with the performance of the Council, and it will hopefully, be no 
more. 

Key Points of the New Model 

Capacity 

In simple terms, the best means for determining whether a municipality should have any further 
affordable housing obligation is to let municipalities establish once and for all a finite number of the 
amount of acres and capacity it has for residential development and of that number, 10% must be reserved 
for affordable housing. 

A municipality must be able to demonstrate the capacity to grow. Septic densities, water restrictions, 
sewer capacity as well as enough parkland to sustain a community are essential. Layered on top of this is 
the transportation capacity to move people throughout their daily lives, enough jobs to sustain them and 
enough land set aside for non-residential growth to not only employ people but sustain the economy of 
the municipality must also be taken into consideration. The Court recognized that growth should occur 
consistent with regional planning considerations and where there are jobs, infrastructure and 
transportation (Mt. Laurel II, 92 N.J. at 233-239). 

The ability to have non-residential development without linking it to job growth predictions which are in 
turn tied to affordable housing numbers is a very important factor. There are two distinctive type of 
commercial development. The first type brings to a community external jobs and wealth. It includes 
export-based industries, basic industries and externally-supported industries. These are economic 
activities that serve national and international markets, and do not rely on New Jersey markets. They 
essentially sell or export their goods and services globally. Thus, they are wealth-creating activities that 
cause new dollars to flow into the State. Any of our pharma companies serve in this role, as does Verizon 
Wireless. These types of economic activities then support a whole range of other service jobs in the State 
and have the highest salaries. These are the most desirable employers and the ones New Jersey needs to 
entice here to help our economy recover. 

In contrast, non-basic, local service, or recycling industries primarily serve local markets. They depend 
on local consumer spending or spending by larger basic industries (export-based). Thus, they depend on 
recycled dollars. The simplest examples are dry cleaners which simply service local popUlations. They 
depend solely on dollars already in New Jersey and do not create new dollars or new wealth. It is often 
said you can't have a strong economy ifit consists solely of households and workers taking in one 
another's laundry. 

Servicing local markets do not generate growth pressures. These types of jobs cycle the income of a town 
within the town and have little impact from external forces and thus do not lead to significant income 
growth. These jobs should not be counted or used as proof of true, new job creation because it is the local 
residents who are taking those positions, not new residents: high.school teens, college students home for 
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summer break, stay at home moms looking for extra income, the underemployed, etc. However, 
externally supported industries do. For example, AT&T's headquarters opening in 1977 generated strong 
housing demand in Somerset County and Merck's opening its headquarters in Readington in 1991 
generated strong housing demand in Hunterdon and areas to the west A dry cleaner opening up 
anywhere in the State of New Jersey will not generate housing demand. 

One of the most egregious examples of what COAH's policy of creating affordable housing based on 
recycling type jobs is in the regional planning area of the NJ Meadowlands. Xanadu, an enormous mall 
within the jurisdiction ofthe Sports and Exposition Authority, under COAH's policy, will force more 
than 800 affordable housing units into the planning area of the NJ Meadowlands which include 
brownfield areas and protected marshland. 

Present Need 

The Fair Housing Act and Mount Laurel II require a municipality to provide its present and prospective 
fair share of the regional need for affordable housing. The term "present need" is not defined in the 
statute (NJ.S.A. 52:270-301 et.seg.) and is left to COAH to determine by regulation. Under the present 
regulatory structure, the term "Present need" is not defined specifically. However, the "Rehabilitation 
share" is defined (l'-tJ .. AL.C. 5:97-1.4) to be the number of deficient housing units occupied by low and 
moderate income households within a municipality. 

The history of the definition leads to the conclusion that "Present need" and "Rehabilitation share" are 
one and the same. In COAH's Second Round regulations, "Present need" was comprised of two 
components, being the sum of indigenous need and reallocated present need (N.J.A.C. 5:93-1.3). The 
term "Indigenous need" was defined as deficient housing units occupied by low and moderate income 
households within a municipality and was a component of present need (Id). The term "Reallocated 
present need" was defined as that portion of a housing region's present need that was to be reallocated 
throughout the housing region (Id). 

The burden that reallocated present need created for many municipalities struggling to meet their own 
obligation to provide affordable housing caused COAH, in the first set of Third Round regulations 
adopted in 2004, to eliminate the concept of reallocated present need. The change left "Present need" 
with only one component, the fonner "Indigenous need" which was now changed to "Rehabilitation 
share." The term "Rehabilitation share" was defined as the number of deficient housing units occupied 
by low and moderate income households within a municipality (N.J.A.C. 5:94-1.4). The definition was, 
essentially, the same as the former definition of "Indigenous need," which made up one of the two fonner 
components of present need and the present definition of "Rehabilitation share." 

The elimination of reallocated present need as a component of present need was challenged 
unsuccessfully by housing advocates and builders (In re Adoption ofN.J.A.C. 5:94 and 95 390 N.J.Super. 
1 (App. Div. 2007». The Court accepted COAH's argument that the reallocation of indigenous need 
from one municipality to another created excessive burdens for the receiving municipality that was 
struggling to accommodate its own substandard housing needs. The elimination of reallocated present 
need as a component of present need was sustained by the court (Id. At 57-60). 

As a result, the term "Present need," while it should be defined directly in the regulations, means the 
number of deficient housing units occupied by low and moderate income households within a 
municipality. Whether one refers to this need as "present need," "indigenous need," or "rehabilitation 
share," it means the same. It represents those substandard units occupied by low and moderate income 
households that need to be rehabilitated or replaced. Each municipality should be required to address its 
present need. . 
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Prospective Need 
In Mount Laurel II, the Court said that in a builder's remedy suit, there must be a proposal for a 
substantial amount of affordable housing. The Court indicated that 20% seemed to be a reasonable 
minimum (92 N.J. at 279, fu37). Even though the Court also defined moderate income to mean 80% of 
the median, which is 40% of the whole (Id. at 221, fu8), the Court has never explained this apparent 
inconsistency. Maybe the Court realized that to impose a 40% obligation would prove unsustainable, if 
not impossible. Yet that is what COAH has attempted to do in more recent regulatory adoptions. Moving 
forward, when the FHA was adopted, and COAH crafted the first round of regulations, the Court's 20% 
minimum became a 20% maximum (NJ.A.C. 5:92-8.4(c». What has never been established, with any 
specific data, is how much of an affordable housing set aside can actually be absorbed in a residential 
development project without making the project uneconomical or worth pursuing by a developer. 

Many stakeholders speaking with the Task Force have suggested the set aside should be 10%. We agree 
with them. 

Since 1986 COAH has been attempting to create affordable housing through an administrative process, 
which has grown increasingly complex and burdensome. The result has been that COAH claims it has 
facilitated the construction of some 36,000 new affordable units (see COAH's website accessed on 
3/15/10 at www.state.nLius/dca/affiiiates/coah/reports/). \Ve are also aware that another report on the 
COAH website, dated 1218/09, claims the number is 59,338 units. This report also carries a disclaimer on 
each page which reads: "Inclusion of an affordable housing program or project on this report does not 
certifY that the units exist and/or meets COAH's criteria for credit 
(www.state.nj.us/dca/affiliates/coah/reports/uniLpdf). 

Over the same time period that COAH produced 36,000 units of affordable housing, from 1986 through 
2009, the State of New Jersey issued over 700,000 residential building permits for new residential units 
(see table below). If, in 1986, the State of New Jersey has implemented a simple program requiring 10% 
of residential construction to be set aside as affordable units, the State would have produced 
approximately 70,000 affordable units instead of the approximate 36,000 (or 59,338 ifone accepts the 
qualified statement in the 12/8/09 report) that has been produced. And, it would have been accomplished 
as a natural by-product of normal development activity, without the complication, expense, bureaucratic 
and legal entanglements which have dominated the present and past systems of providing affordable 
housing. 

Residential Construction Permits Issues 1986-2009 

Year Construction Permits 

2009 11,067 
2008 16,338 
2007 25,950 
2006 34,323 
2005 38,588 
2004 35,936 
2003 32,984 

2002 30,441 
2001 28,267 
2000 30,441 
1999 31,976 



1998 31,345 
1997 28,018 
1996 24,173 
1995 21,521 
1994 25,388 
1993 25,188 
1992 19,072 
1991 14,856 
1990 17,524 
1989 30,337 
1988 40,909 
1987 51,462 
1986 57,353 

Total 707,601 

Source: 2007-2009 NJ Construction Reporter accesses 3115110 at wU'w.Il;.gov/cocies/cr/collrep.shulIl /996-2006 Dep '( alLabor 
and Workforce Development accessed 3/15//0 at Iwddol.state.nj.usllaborl/pslindustrylbplbp _index.html 

Municipalities Should Create Their Own Master Plans 

Municipalities have responsibility for zoning their towns but the Court found that municipalities cannot 
be trusted to create their own low and moderate affordable housing numbers based on the amount of 
development that they allow (In Re Adoption, 390 NJ Super at 55-56). Consequently, the Task Force 
recommends that 10% of the growth indicated by the SPC be used as the benchmark number for 
municipalities. Municipalities that contest the SPC's numbers should have flexibility in adjusting the 
number if it can demonstrate the growth projected by the SPC will not occur in the time frame chosen or 
projected. This could be done through a vacant land or build-out analysis and planning projections. 

Zoning should be required to reflect the character of the municipality and not some down-zoned version 
which would invite claims of exclusionary activity. Such relief, the Task Force proposes, would go to the 
County Planning Board, which would certifY as to the reasonableness of the adjustment as well as 
determine if the municipality has used the correct projected obligation. 

While the over projection of the SPC can be accommodated by the municipal adjustment based upon 
vacant land or build-out analysis, an under-projection would automatically be taken care of by the 10% 
factor. If greater growth occurs, the set aside obligation would increase the overall number of affordable 
units. That 10% would not have to be built in every project, and the municipality and the developer 
should be left to determine the best way to provide the housing (for example, on-site, off-site, buy down, 
etc.). 

By removing the State Plan determination that, through Center Designation, every municipality can grow, 
and by severing the Memorandum of Understanding (MOU) between COAH and the State Plan that 
enforces the above, the pressure to satisfY a contrived housing number is eliminated. It is time to stop the 
COAH dog from wagging the sound planning tail. 

Affordable Housing Should be Flexible 

Affordable Housing Element in municipal Master Plans should include an examination of the 
municipality's affordable housing need and the characteristics of the municipality. Flexibility must be 
provided with regard to the strategies municipalities use to address their affordable housing requirements 
and housing plans should be allowed to address the affordable housing needs specific to the community. 
For example, if a large cOl;nponent of a municipality's population is comprised oflow income elderly 
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individuals, than the community should identifY mechanisms specific to addressing their needs in its 
Housing Element of its Master Plan. 

The Task Force heard from a broad array of stakeholders that COAH's policy of limiting types of housing 
options was uncreative and too restrictive. Comments received from the Association of County Planners 
were adamant about providing a variety of housing because New Jersey's municipalities are so diverse. 
Consequently, we believe that by providing more flexible housing opportunities for municipalities 
without draconian limits as to how many or percentage of each type can be counted while still setting a 
reasonable standard to allow diversity of choice will create more affordable housing in New Jersey. The 
Task Force also recommends removing the restrictions ofpre-1980 housing stock through rehabilitation 
from being included and allowing more flexibility in deed restriction requirements to allow the market to 
allow opportunity, especially in this depressed market, to tap into market units that are selling affordably. 

Certainly, attached housing units with a 10% set-aside and bonus density to the developer is one 
way to achieve this, but there are many others as well. 

Manufactured housing for a basic 2 bedroom, I bath unit can cost as little as $50,000 ($28,450 + 7% sales 
tax, not including the installation cost of$21,290 (site prep, tie downs, engineer plans, utility hook-ups 
and a perm itting fee of $460). These costs are subject to local requirements, site considerations and may 
vary in different parts of the State. These costs are also for homes in a land leased community. Costs on 
private lots would differ and are subject to other local and state requirements. 

Transitional housing, accessory housing, group homes, dormitories, infill, write downslbuy downs, 
apartments, trailers, echo housing are all viable solutions and generally more affordable than new 
construction. 

It should also be recognized that much of the compliance will be implemented without Federal funds, and 
policies like affirmative marketing requirements for accessory apartments or farm dwellings for laborers 
are counter productive and do not recognize unique situations which could provide greater affordable 
housing opportunities. 

Additionally, provisions related to the loss of restrictions in the event of foreclosures should be eliminated 
if not required by the law. 

Similarly, graduate student housing should be viewed as counted as affordable housing considering that 
most graduate students would be income-qualified for affordable housing and would compete for the 
limited affordable housing units in the regional market if they did not already have housing. In 2008, 
COAH fina\1y agreed and exempted certificates of occupancy issued for graduate student housing owned 
andlor operated by an institution of higher education from contributing to a municipal growth share 
obligation. The Task Force recommends that this exemption continue under our new model. 

Municipalities must be encouraged to select options for addressing their affordable housing obligations 
that match their unique affordable housing needs as well as their unique community characteristics. The 
preferred types of affordable housing specified in the Housing Element should be consistent with the 
community's vision and land use priorities; utility, infrastructure and community service capacity and 
fiscal resources. For example, as shown on the State Plan Policy Map and Agricultural Development 
Plan, the State's rural and agricultural resources are concentrated in some areas ofthe State, while urban 
and suburban concentrations occur in areas near the State's centers of industry and commerce. Likewise, 
some municipalities are more suited to accommodating affordable housing than others. 
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It must be recognized that large scale inclusionary projects can be great burdens on small communities, 
straining utilities and community service capacity. Inclusionary zoning should not be mandated as the 
primary mechanism for addressing affordable housing need. In municipalities where its use has been 
determined to be appropriate, the town should be free to negotiate an appropriate affordable housing set
aside percentage, unit type and affordability mix necessary to meet and maintain its 10% prospective 
requirement. Set-aside percentages, density bonuses and incentives should be negotiated with developers. 
Partnerships between municipalities and developers should be encouraged that leverage both public and 
private resources to create projects that meet the municipality's needs. 

The Task Force also believes that any non-proJit, Federal or other local/state affordable housing projects 
funded and constructed in a municipality, should be considered an appropriate part of its Housing 
Element. 

State Planning Commission (SPC) 

Once a municipality has finalized its Master Plan it has been reviewed by the County Planning Board for 
compliance, it would be filed with the SPC. The SPC should remain an advisory board only. It should be 
moved to a neutral agency; we recommend the Department of State. 

The SPC should keep all of the data layers of the other agencies and work to ensure there is no conflict 
between and among State agencies such as the DEP and DOT. The role of the SPC should be a 
centralized place for the planning documents of the State agencies for purposes of permitting them to be 
consistent, and coordinate one with the other. Municipalities should still be brought into the process of 
State Planning through cross acceptance. It is important that all levels of government understand the 
desires and plans of all other levels to better coordinate their planning efforts, and reduce costs and 
conflicts in planning. 

While the current round of Cross Acceptance started in 2004 and was completed in 2007, the revised 
State Development Redevelopment Plan (State Plan) has not been adopted. Municipalities and counties 
as well as State agencies should be afforded a period to update their data. But it is critical that the State 
Plan be amended to respect the plans of all municipalities. 

In 1992, and reaffirmed in 2004, the SPC created the Development and Redevelopment map which 
created "center designations" and entered into a Memorandum of Understanding with COAH providing 
for growth in centers. The center designation in the State Plan should be removed, and municipalities left 
to plan their growth as they see fit. The information and position of the SPC should be advisory only, and 
the Commission should not b permitted to tum itself into a regulatory body. 

After all the changes to the data layers are made and county and local governments have had an 
opportunity to review it, it is imperative the related resource mapping product be adopted as soon as 
possible to be the guidance document for all State Agencies. The Governor should require Agency 
consistency. The three year cycle for updating the State Development Redevelopment Plan is too short 
and cannot be supported by resources at all levels of government; it would make sense to do updates on 
10 year cycles, with updates of growth projections in popUlation, households, housing units, and 
employment, every five years, keyed to release of Census data. Further, while the negotiation phase of 
Cross Acceptance was completed last year, DEP has made additional changes to the map without county 
or municipal input. Changes to the map should and must b circulated for review and comment to all 
levels of government, before they are implemented. Such a requirements is critical for sound planning at 
all levels. 
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The State Planning Act was always intended to provide guidelines for municipalities to consider when 
designing their land use policies to promote rational development in locations where infrastructure exists 
and protect farmland and other environmentally sensitive areas. It was also designed to foster co
ordination of planning at State agencies. The SPC should be returned to its core purpose. 

Cross Acceptance needs further refinement because, in practice, it does not match up to the intent of the 
Act which was to encourage a grassroots effort from bottom-to-top. Theoretically, COAH housing 
designations should not be in conflict with planning designations in the State Plan and COAH rules state 
that in rural or environmentally sensitive areas (Planning Areas 4 and 5): "The Council shall require 
inclusionary development (containing affordable housing) to be located in the centers" ·and that "all sites 
designated for low and moderate income housing shall be consistent with the applicable" water and sewer 
plans. Ironically, COAH indicated that market rate units do not have to abide by such stringent 
regulations. 

Pursuant to N.J.S.A. 52:270-307, municipal adjustment of present and prospective fair share is made on 
the basis of available vacant and developable lands, infrastructure considerations, or environmental or 
historic preservations factors. Such adjustments shall be made if historically important sites or 
surroundings environmentally sensitive lands may be jeopardized; the development pattern would be 
drastically altered; adequate land for recreation, agriculture, conservation and open space would not be 
provided; the pattern of development is contrary to planning designations in the State Development and 
Redevelopment Plan; vacant and developable land and adequate public infrastructure and facilities are not 
available or would result in prohibitive costs to the pUblic. 

The Task Force recommends amending the FHA so that at least one member of the SPC should represent 
the interests of rural areas. It was envisioned that urban areas would be the focus of the FHA and the 
State Planning Act. In practice, however, rural areas were heavily impacted by both laws. Therefore, it is 
appropriate to require that representatives of rural areas and agriculture both serve on the State Planning 
Commission. 

EXECUTIVE ORDER RESPONSES 

Having laid out a sustainable, simpler, more fair and predictable affordable housing delivery 
model, the Task Force, in response to Executive Order 12, provides the following responses. 

1. The best means for determining whether a municipality should have any further affordable housing 
obligation; 
As laid out above, using the SPC growth projections as a benchmark and allowing municipalities 
the flexibility to challenge those numbers through other authoritative sources or other means should 
lead to a realistic determination of prospective need. However, we believe the 2010 
Census data should be reviewed based upon the 2009 income levels, once produced, to determine 
what percentage of households in all municipalities are of low and moderate income means. If 
there is consistency with the data developed for this report based upon the 2000 Census, we believe 
the need for affordable housing may not be as great as some would argue, and that ample diverse 
housing stock may already exist to meet the need as a result of the changes we have seen in the 
State over the past 25 years, as discussed hereinabove. 

2. the regions that have been used by COAH for more than 20 years and whether they are still 
appropriate; 
Pursuant to N.J.S.A. 52:27D-304b, "housing region" is defined as a geographic area of not less than 
two nor more than four contiguous whole counties which exhibit significant social, economic and 
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income similarities, and which constitute, to the greatest extent practicable the primary 
metropolitan statistical areas as last defined by the United States Census Bureau prior to the Act's 
effective date. 

For the purposes of establishing affordable housing regions, the Task Force recommends using the 
Federal government's Metropolitan Areas which are consistent with New Jersey Department of 
Labor's areas. COAH, which requires both labor and income information to determine housing 
Regions, is inconsistent with the Federal and State Labor Departments. 

Federal Government Metropolitan Areas 
Metropolitan Statistical Areas are principal units. If they are very large, they are subdivided into 
Metropolitan Divisions. 

The following are the Federal government definitions of metropolitan areas for New Jersey. New 
Jersey Department of Labor's Labor Areas are based on these definitions. 

I) NEW YORK-NORTHERN NEW JERSEY-LONG ISLAND, NEW YORK-NEW 
JERSEY -PENNSYLVANIA METROPOLITAN STATISCAL AREA 
• New York-Wayne-White Plains, NY-New Jersey Metropolitan Division: 

Bergen, Hudson, and Passaic (New York City, Putnam, Rockiand, and 
Westchester also included.) 

• Edison, New Jersey Metropolitan Division: Middlesex, Monmouth, Ocean, and 
Somerset 

• Newark Union, New Jersey-PA Metropolitan Division: Essex, Hunterdon, 
Morris, Sussex, and Union (Pike in PA is also included.) 

2) PHILADELPHIA-CAMDEN-WILMINGTON, PENNSYLVANIA, NEW 
JERSEY DELA WARE-MARYLAND METROPOLITAN STATISTICAL AREA: 
• Camden, New Jersey Metropolitan Division: Burlington, Camden, and 

Gloucester 
• Wilmington, DE-MD-New Jersey Metropolitan Division: Salem 

3) TRENTON-EWING, NEW JERSEY METROPOLITAN STATISTICAL AREA: Mercer 

4) ALLENTOWN-BETHLEHEM-EASTON, PA-NEW JERSEY METROPOLITAN 
STATISTICAL AREA: Warren 

5) ATLANTIC CITY, NEW JERSEY METROPOLITAN STATISTICAL AREA: Atlantic 

6) OCEAN CITY, NEW JERSEY METROPOLITAN STATISTICAL AREA: Cape May 

7) VINELAND-MILLVILLE-BRIDGETON, NEW JERSEY METROPOLITAN 
STATISTICAL AREA: Cumberland 

New Jersey's Department of Labor Areas 
Each labor area is drawn directly from metropolitan definitions but includes only New Jersey 
counties, Consequently, both the Federal and New Jersey's definitions are consistent. 

• Bergen, Hudson, and Passaic (designated Bergen, Hudson and Passaic) 
• Middlesex, Monmouth, Ocean, and Somerset (designated Edison) 
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• Essex, Hunterdon, Morris, Sussex, and Union (designated Newark-Union) 
• Burlington, Camden, and Gloucester (designated Camden) 
• Salem (designated Salem) 
• Mercer (designated Trenton-Ewing) 
• Warren (designated Warren) 
• Atlantic (designated Atlantic City) 
• Cape May (designated Ocean City) 
• Cumberland (designated Vineland-Millville-Bridgeton) 

COAH'S Regions 

• Region I: Bergen, Hudson, Passaic, Sussex 
• Region 2: Essex, Morris, Union, Warren 

• Region 3: Hunterdon, Middlesex, Somerset 

• Region 4: Mercer, Monmouth, Ocean 
• Region 5: Burlington, Camden, Gloucester 

• Region 6: Atlantic, Cape May, Cumberland, Salem 

COAH clearly is inconsistent with the Federal and State designated labor areas. We believe that 
the COAH regions should be redefined to ieflect this since COAH links empioyees with housing. 
COAH regions should be drawn as closely as possible to Federal and State Labor areas. For 
example, COAH region 6 (4 southern counties) could be broken down into Salem-Cumberland and 
Atlantic-Cape May. Salem does not have any linkage to Atlantic County labor or its housing 
markets. Warren County, on the other hand, should reflect housing in the Federal Metropolitan 
Area of Easton, Pennsylvania, including Allentown and Bethlehem. Warren County has a much 
stronger linkage with the Lehigh Valley than it does to Union County. 

These regions should be adjusted after every Census. 

3. The possibility of incorporating workforce housing into the concept of affordable housing; 
Workforce housing should not be regulated or legislated. The market should dictate all other 
housing if not required by the Supreme Court By Federal Department of Labor definition, 
workforce housing means housing that is between 80% and 120% of median cost. Subtracting low 
income housing (50% of median or below) and moderate income housing (80% of median or 
below) and the very wealthy Mcmansions of the affluent, EVERYTHING else in New Jersey 
qualifies as workforce. Most importantly, the Court does not recognize the "workforce housing" 
category. By imposing a new category into the affordable housing mix, the potential result would 
more housing, more controversy and perhaps a more complicated formula. The Task Force 
supports allowing the market and local zoning to drive the need for any housing not court 
mandated. 

4. The diverse and significantly divergent State projections for housing and employment growth to 
determine the obligation for a variety and choice of housing, taking into consideration the needfor 
open space preservation and environmental protection as elements of sound land use planning; 
By allowing municipalities the ability to plan with the unique characteristics oftheir communities 
in mind, our new model not only allows municipalities to grow at a pace with which they are 
comfortable but also mandates a predictable amount of affordable housing, but gives that 
municipality the flexibility to deliver affordable housing that fits the community. Consequently, 
New Jersey with 566 diverse municipalities will end up with a variety and choice of affordable 
housing options. 
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5. Mechanisms that should be used to support the rehabilitation of deteriorating housing in the urban 
centers; 
Without bond funds, grants or other financial assistance including RCA funding to assist the urban 
areas with rehabilitation of their present need, funding is a challenge during this exceedingly 
difficult economy. One possible solution is to allow urban municipalities to receive tax credits and 
to expand the flexibility of the Urban Enterprise Zone (UEZ) program to allow that any or all of the 
3.5% tax collected be used for housing rehabilitation within the zone. This would require a 
legislative remedy. 

Similarly, in the Casino Redevelopment ~rea, CRDA funds should be permitted to rehabilitate 
housing stock within the jurisdiction of the CRDA. 

6. The means for developing economies, efficiencies and savings in the development process; 
It is recognized that unless significant density bonuses and incentives are granted to developers, 
market rate units within inclusionary housing projects become more costly in order to subsidize the 
affordable units. Workforce housing within these higher density inclusionary projects has been 
precluded from "naturally occurring" due to this problem. The use of pUblic-private partnerships, 
through which municipal or state resources are leveraged with private funds in the development of 
inclusionary development projects should be tested as a way to assure affordable housing cost 
burdens are not passed on to market rate homeowners. 

One of the most sustainable and "smart" form of economic development is to permit the "refill" of 
existing vacant non-residential office, commercial and industrial space where appropriate. Vacancy 
rates in many areas of the State are extremely high due to the Great Recession, and a delay in job 
recovery is projected. Furthermore, the rate of job growth during this recovery period is expected 
to be slower as compared to economic recovery cycles.' However, economic renewal of many of 
our declining urban and inner-ring suburban municipalities depends on revitalization and re-use of 
vacant non-residential facilities. By municipalities having creative zoning options for mixed use 
commercial and residential zones, empty buildings can find new life. Municipalities can sustain the 
additional residential units with new commercial ratables. 

Urban municipalities should also seek partnerships with developers and private sector funders to 
leverage and maximize scarce resources. On the funding side this may include partners such as 
Community Preservation Corporation and on the development side this may include entities 
ranging from both non-profits to for-profit corporations. 

7. Ways to encourage rehabilitation as well as new development in meeting the need for affordable 
housing; 
The Task Force recommends: 

o IdentitY opportunities to better align existing DCA housing financing programs 
(State and Federal) to support affordable housing rehabilitation and construction. 

o The State Plan needs to reflect statewide priorities and coordinate State Agency 
regulations and programs, as well as provide a framework for sustainable 
development and redevelopment. 

o Reduce costs and share/strengthen expertise and efficiency by maximizing 
shared service opportunities when administering municipal affordable 
housing programs. 

o Uncouple the affordable housing system from the courts through simplification 
of the process. 

o Implement permit streamlining. 
o. Provide State monetary incentives for affordable housing rehabilitation 
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and new construction. 
• Expand the flexibility of the UEZ program to allow any or all of the 

3.5% tax collected to be used for housing rehabilitation within the zone. 
• Allow eRDA funds to be used to rehabilitate housing stock within the 

jurisdiction of the CRDA. 

8. the appropriateness of methodologies that continue to include prior round need or 
include retroactive growth as part of a growth share approach; 
The Court has stated that only present and prospective need be calculated. No municipality, in 
the Task Force's opinion, should be required or forced to look retrospectively, especially since 
the methodology used by COAH has been flawed. The Task Force sees no reason or legal basis 
for continuing prior rounds' methodologies or obligations. 

9. other issues. 

a. Funding 
We acknowledge that funding is a tremendous burden right now due both to the economy and the 
State Budget. 

However, the Task Force would iike to point out that the current method fOi funding affordable 
housing has been and will continue to be unsuccessful unless a fair and sustainable funding 
mechanism is identified. Although the 1985 Legislature which approved the Fair Housing Act 
intended that State funds be established to pay for affordable housing obligations, the reality is 
that municipalities have had to rely primarily on builders to finance these mandates resulting in a 
whole host of unintended consequences. 

The Task Force offers the following recommendations: 

Short term: Municipalities should be able to create their own Impact Fee ordinance placing a 
floor of I % and a ceiling of 1.5% on residential construction. Municipalities 
may choose to require the fee on all residential additions, tear downs, etc., or 
limit it to new residential construction only. These fees may be used for both 
present and prospective need as well as administrative costs. Any fees not used 
in four years from the date of collection shall be sent to the Affordable Housing 
Trust located in the HMF A for distribution to other municipalities with need. 
Once present and prospective needs are met, a municipality may no longer 
collect any impact fees. 

The Task Force recognizes that any impact fee collected for inclusionary zoned 
developments may not be enough to provide for the affordable housing 
obligation. Because the Court and the Fair Housing Act both recognize that 
neither the municipality (taxpayers) nor the builders should bear the burden of 
the cost of affordable housing without a stable source of funding from the State 
the only recourse the Court has determined is density bonuses, which have been a 
source of push back by local governments. However, there is an alternative. We 
believe that RCAs should be reinstated and its use broadened. RCAs provided a 
highly successful means of providing funding for rehabilitation and 
redevelopment (COAH reports on their website that 10,000 units were created 
with such funds). Although the Legislature eliminated that source of compliance, 
the Courts, however, have repeatedly held that RCAs are permissible. RCAs 
allowed one municipality to send a portion oftheir prospective need to another 
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municipality for either their rehabilitation component (present need) or 
prospective need. Consistent with that concept, the Task Force recommends that 
as a way for developers of inclusionary affordable housing to meet their 
obligation they should be allowed to rehabilitate residential units in that 
municipality. Such a compliance mechanism, along with a list of other 
mechanisms, to be identified by each municipality should provide for the 
developer to comply at the least cost. 

In the interest of stimulating our economy and encouraging job growth in the 
commercial, retail, industrial and office sectors, non-residential.development and 
future job creation and the imposition of an additional affordable residential 
development requirement must be de-linked from both. As jobs are created 
around New Jersey, housing opportunities will naturally follow, since employers 
and employees seek housing conveniently located to both employment and public 
transportation centers. 

We support the use of UEZ funds for urban rehabilitation of housing stock 
provided those residential units are in the UEZ. 

Vie support the use ofCR..D.t.~ funds for the rehabilitation of housing stock within 
the CRDA's jurisdiction. 

The current municipal escrow balances held for the purpose of creating 
affordable housing should be used for any planning elements a municipality may 
consider necessary, including a full build-out or vacant land analysis may 
require. Once the municipality has submitted its Master Plan to the SPC, the 
municipality may use its remaining funds for both present and prospective need 
within the municipality. Any funds unused after four years will be moved to the 
Affordable Housing Trust Fund at HMFA for reallocation to those municipalities 
that have ongoing present need. 

The Department of Community Affairs released a Funding Guide in October 
2008, which identified numerous DCA funding sources that could be made 
available for affordable housing. It reports that DCA had available various 
programs which could generate almost $850 million per year, and over $7.5 
billion in 10 years, to fund affordable housing (see 
http://www.ni.gov/dcalaffiliates/coahlresourceslplanresourceslfundguide.pdO. These 
sources should be used to pay for the cost of rehabilitation, and if necessary, to 
compensate residential developers for any compensatory benefit that may prove 
necessary beyond exemption from the 1.5 development fee. However, in some 
cases the funds are limited as to their purpose and current funding levels may 
prove limited. 

Finally, the policy of prevailing wage has negatively impeded the development of 
affordable apartment rental units. All monies coming from HMFA require the 
use of prevailing wage for construction which has driven up costs dramatically. 
Combined with the fact that monthly rents are currently reduced to the 2007 
level, a level which is unsustainable according to the NJ Apartment Association, 
the likelihood of affordable apartments being developed in New Jersey is 
diminished unless heavily subsidized. 
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Long term: We request the Governor consider freezing the current level of funding provided 
from the Realty Transfer Fee at the FY 2010 Budget Actuals for each area which 
gets financial support from the fee for a period of not less than five years or until 
such time as real estate begins to turn over at a more robust level. Any funds 
accumulated above the freeze line shall be deposited into the Affordable Housing 
Trust Fund. 

We support the concept of using the Realty Transfer Fee for either the debt 
service on publicly supported, long-term housing bonds or as "pay as you go." 

The Fund would be administered by the HMFA and given as grants to all 
municipalities requiring present need rehabilitation on an equalized basis. An 
analysis needs to be done to ascertain how much funding is actually needed to 
rehabilitate the present need housing stock, how much can actually be done per 
year and the amount of the Realty Transfer Fees that needs to be dedicated to 
make this work. Eventually, we would like to see the elimination of the Impact 
Fee altogether and 100% reliance on the Realty Transfer Fees for both present 
and prospective need. 

The DCA in cooperation with the HivlFA should also issue annual reporLS that 
account for every dollar spent on affordable housing projects and the number of 
affordable housing units produced and rehabilitated. This report should include 
data on all affordable housing regardless of the source. 

N.J.S.A. 52:270-320 establishes the Neighborhood Preservation Non-lapsing 
Revolving Program within the DCA and a "separate" fund "for monies 
appropriated by section 33 of this act." The Task Force recommends deleting 
reference to section 33 of this act and recommends adding language that 
essentially provides that the fund would have monies appropriated by the Realty 
Transfer Fee and any other funds designated by the Legislature. The Task Force 
finds that subsequent to the funds expended in accordance with section 33, parts 
of the Realty Transfer Fee were designated for affordable housing programs. 

b. Deed Restrictions 
The issue of deed restrictions on affordable housing has been very difficult for the Task Force. 
While we all support the idea of "the American Dream" of capitalistic home ownership, we have 
concluded and recognize that the Mt Laurel Doctrine is not about wealth accumulation through 
home ownership, but about shelter. 

Therefore, the Task Force suggests the following regarding the issue of deed restriction: 

• Apartments built as affordable units should be deed restricted for at least thirty 
years, but not more than the life ofthe building. 

By deed restricting "not longer than the life of the building" rather than "in perpetuity" an owner 
has the flexibility to remove blighted structures rather than be locked into expensive 
rehabilitation. 

• Houses built or acquired as affordable should be deed restricted for thirty years. 

However, we believe by offering a choice and variety of affordable housing, including 
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manufactured homes, that not all units require deed restriction. Some types of housing are 
inherently less expensive than traditional construction. The Task Force believes a municipality 
should be able to receive credit for an affordable unit whether or not it is deed restricted. 

c. Scarce Resource Allocation (2009 Executive order 114) 
The COAH Scarce Resource resolution in the Planning Regions ofthe Highlands, Meadowlands 
and Pinelands Region should be eliminated. The COAH issued Scarce Resource Order (SRO) 
covers all these regions. The SRO generally requires that, unless a developer includes a 20% 
affordable housing component in its development, the project will not qualifY for hook up into 
sewer or water. This SRO applies to both. residential and non-residential projects. The impact of 
COAH's SRO can be measured in the loss of construction and permanent employment 
opportunities as well as the revenue that could be derived through the same. 

Municipalities within these regions have limited environmental resources and developable land. 
Like their extreme sister municipalities in the urban areas, high quality ratables are desperately 
needed to make or keep these municipalities economically vital and sustainable and should be 
exempt from the 10% (let alone 20%) obligation or permitted to shift the obligation through 
RCAs or a Transfer of Development Rights (TDR) program. 

d. Transit Village Hubs 
P.L. 2008, C.46 (A-SOO) contains requirements that have made the redeveloping of certain 
(primarily urban) transit village to be so expensive that developers cannot and will not take on 
otherwise, feasible projects in some urban hubs. 

The Task Force believes it makes complete sense to include affordable housing in downtowns 
and near public transportation nodes. Practically speaking, however, creating affordable, deed 
restricted housing in downtown hubs presents many challenges. For instance, environmental 
remediation presents a serious obstacle for redevelopment. Many downtown sites, especially 
those near rail stations, contain some level of environmental contamination requiring DEP 
approval. These approvals and remedies are often time consuming and costly. Environmental 
remediating in urban areas, however, is an important and necessary policy goal. 

The Task Force supports reducing the significant affordable housing burden placed on some 
Transit Villages, especially those with environmental contamination, and encourages the 
development of more flexible options (allowed through the Task Force's new model) which 
would help spur downtown redevelopment across the State, but in particular in our more urban 
areas. 

e. Transfer of Development Rights (TOR) 
TDR is a concept to promote open space and agricultural preservation while addressing equity 
concerns and guiding development into areas more suitable for growth. TDR cannot be 
authorized until the problem of land equity in sending districts is addressed. Because there are 
few areas in the State that want the higher density that it takes to make TDRs work, it is 
questionable whether landowners in sending districts could sell their rights. If the State 
Development Bank were to purchase these rights, who would buy them and for what purpose and 
where would they be used? While these questions are being addressed, the Task Force 
recommends encouraging voluntary TDR. 

f. Common Interest Ownership Communities 
Requiring low and moderate income affordable unit owners in Common Interest Ownership 
Communities to pay less in homeowner association assessments than market-rate unit owners, a 
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system that remains in place for numerous communities built in the 1980s, has resulted in the 
market-rate owners subsidizing the living expenses of the affordable unit owners. That subsidy 
places a disproportionate and unfair burden on the market-rate owners, creates resentment among 
owners and causes financial problems for governing associations. While this practice is no 
longer allowed through State law, COAH in its rule, effective December 20, 2004, grandfathered 
and excluded from the regulation developments subject to ordinances adopted before October I, 
2001 (NJ.A.C. 5:80-26.6). The Task Force recommends the State removing the differentials 
between affordable and market-rate units in all community associations, regardless of when they 
were created or what ordinance applied at the time. 

Compounding the problem is the fact that once an owner qualifies for affordable housing, there is 
no required re-qualification. Thus, a purchaser who satisfied the income requirements to buy a 
low or moderate income home may continue to pay reduced common expense assessments for the 
full period of the affordable housing plan no matter his or her financial situation. Unlike, 
detached housing where owners own their homes and the land, unit owners in this type of 
subdivision own an equal share of the entire subdivision making this payment disparity an unfair 
arrangement. The Task Force recommends that if the practice of subsidizing or waiving living 
expenses for affordable unit in a Common Interest Ownership Community is to continue than the 
State should consider requiring a re-qualification process every 3 years to assess whether or not 
an affordable unit ownei still merits having the common interest living expenses subsidized or 
waived. 

CONCLUSION 

New Jersey is a different place from 1975, and what might have worked at one time, simply is too broken 
to fix now. The COAH model which promotes sprawl and does not encourage our municipalities to 
maintain their unique characteristics is outdated and must be changed, especially in light of the fact that 
what small percentage of affordable housing it has delivered has come at a dear price. The rules have 
gotten so distorted that it is impossible to redo, revisit or reinvent. A one-size fits all model does not 
fairly and equitably serve the municipalities who have worked so hard over the years to address their 
affordable housing obligations. 

The Task Force has attempted to create a new model for the delivery of affordable housing with as much 
flexibility as possible, so that our diverse municipalities are provided with options to address their 
affordable housing obligations in the least disruptive manner to their communities. And we believe our 
model will result in more affordable housing than any of the past rounds. 

The Task Force believes that the new model we have presented can deliver more affordable housing while 
keeping the character of the communities intact. Municipalities no longer would have to feel choked by 
unsustainable housing densities, unfair formulas, difficult rules and, ultimately, an unpredictable and 
never ending "next" round. Affordable housing should be a natural by-product of all residential growth 
with lots of housing options. 

Further, in answering the Governor's Executive Order 12, the Task Force has not only addressed those 
questions presented, but we have also identified a number of other concerns including long-term funding, 
the issue of deed restriction and inequities of common interest communities' maintenance fees in older, 
inclusive subdivisions just to name a few. 

The Task Force appreciates the Governor providing us with an opportunity to participate in the debate of 
affordable housing and the future of COAH and stand ready to help him in whatever next step he wishes 
to take. 
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Suggestions for Short Term Regulatory Correction 

The following constitutes recommendations on how to amend the existing COAH regulations for a short 
term solution to problems that have been identified, while the Legislature addresses a longer term 
solution. 

1. Replace the projections of growth in the allocation model, NJ.A.C. 5:97, Appendix F, Exhibits A 
and B, with the projections of growth for housing units and employment for each municipality contained 
in the Impact Assessment of the New Jersey State Development and Redevelopment Plan prepared by 
Rutgers, Center for Urban Policy Research, for the State Planning Commission. 

2. Reduce the statewide need set forth in NJ.A.C. 5:97, Appendix A, by the full amount of filtering 
found by the COAH consultants, not just one half, and revise the growth share ratios accordingly. While 
we believe the entire growth share ratio methodology should be revised to eliminate the retroactive 
computation of prospective need, and should be based upon more current and accurate data, such a 
solution would not appear to be able to be accomplished without further lengthy delay. If it can be 
accomplished simply, it should be done. 

3. When a municipality can demonstrate, through its household demographics, it has not excluded 
low and moderate income households, such municipality shall not have an obligation above its 
"rehabilitation share" as presently defined in the regulations. Presumptively, a municipality with 40% or 
more of its households occupied by persons of low and moderate income means would fall into this 
category. 

4. Municipalities with large present need, defined as "rehabilitation share," should not have a 
growth share obligation. 

5. Vacant land adjustments should be permitted based upon a municipality showing that the vacant 
land included in the mapping provided by COAH's consultant is in error. The use ofCOAH's Excel 
Workbook as a tool to determine vacant land adjustments should be abandoned. It has no relation to the 
vacant land analysis used by COAH to project the obligation and overstates the carrying capacity of the 
remaining vacant land. Additionally, land which is too small to accommodate five (5) residential units 
should not be considered vacant and developable in accordance with NJ.S.A. 52:270-310.1. 

6. If a municipality receives an adjustment to the projected growth based upon a vacant land 
adjustment, it should not have to plan for the growth which was originally projected. An adjustment 
should simply reflect an adjustment to the projected obligation. Consistent with that modification, the 
concept of "unmet need" from the prior round obligation, referenced in NJ.A.C. 5:97-5.3, should also be 
eliminated. If the actual growth exceeds the revised projection, or for that matter, the original projection 
if no vacant land adjustment is sought, the growth share ratio applied to that growth can be addressed in a 

subsequent periodic review. 

7. Adjustments to the growth projections should also be permitted based upon a lack of sewer and/or 
water capacity. If a municipality can demonstrate there is insufficient infrastructure or capacity in a 

system to support the projected growth, COAH should allow a proportionate reduction in the projected 
obligation. 
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8. COAH assumes that, ifthere is sufficient land to accommodate the projections, a municipality is 
not entitled to an adjustment of the growth projections. A municipality should have the ability to show 
COAH that, based upon actual construction, the projected growth will not occur by December, 2018 and 
be allowed to make a reasonable adjustment to the growth share projections. In the event a municipality 
seeks an adjustment on this basis, COAH should consider whether or not the municipality unreasonably 
engaged in some zoning activity designed to reduce growth and what, if any, effect such zoning had on 
the achievement of the growth projections. 

9. Generally, any adjustment received by a municipality from the projections of growth should 
result in an adjusted projected growth share obligation, and the municipality should not have any 
obligation to address more than the adjusted number. 

10. The Third Round obligation should not include the entire obligation from the prior round. 
N.J.A.C. S:97-2.2(a) should be revised to reflect that only the "remaining" prior round obligation, that 
which was not satisfied, should be included in the Third Round. The present approach creates a 
cumulative total then seeks to apply prior credits; it forces the application of multiple, regulatory methods 
and is unnecessarily complicated. A municipality that satisfied a prior round obligation should not have 
to reprove that satisfaction. 

II. Resolutions of intent to bond or appropriate funds in connection with various compliance 
mechanisms should be repealed (i.e., N.J.A.C. 5:97-6.2(b)(3), 6.3(b)(2), 6.8(b)(4), 6.9(d)(5), 6.10(e)(8), 
6.1 I (b)(8), and 6.14(c)(3)), because they are in violation of the Fair Housing Act's prohibition against 
requiring a municipality to raise or expend municipal revenues to provide for affordable housing. 
N.J.S.A. 52:270-311. Instead, municipalities should be required to commit to making a good faith effort 
to procure adequate funding. Additionally, N.J.A.C. 5:96-11.8(b)(2), which authorizes COAH to require 
municipalities to appropriate funds from general revenues in the event of a funding shortfall, should be 
repealed as it is clearly contrary to the law. 

12. COAH should be required to realistically assess funding sources for affordable housing, and 
develop requirements which are in economic balance. The Funding Guide, which appears on COAH's 
website, needs to be reviewed to make certain that sufficient funds exist to support the regulatory 
program. Where funding is inadequate, COAH needs to reduce the burdens placed upon municipalities to 
avoid creating an imbalance which would cause a violation ofN.J.S.A. 52:270-311. 

13. An economic impact statement should be part of any regulatory proposal, as is required by 
N.J.S.A. 52: 14B-4(a)(2). The required statement, in order to comply with the law, must contain a 
description of the required costs, revenues and other economic impacts upon governmental bodies, as well 
as the regulated public. 

14. No growth share obligation should occur from development of market rate units in an 
inclusionary development. The growth share obligation should only apply to development which is not 
part of any compliance mechanism. To do otherwise, as the current regulations do, is to make compliance 
mechanisms incapable of ever achieving compliance. Apparently recognizing the problem, COAH 
attempted to cure the regulations through a letter issued by the Executive Director on October 30, 2008 
(Attachment I), but has never incorporated those provisions in the regulations. 

2 
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15. A growth share obligation should not occur if a building is demolished and replaced. It is one 

thing to assess growth where a dilapidated unoccupied building is demolished to make way for new 
construction. [t is quite another, however, to impose a growth share obligation when no new residential 

or non-residential growth is actually created. The simplest way to resolve the problem is to allow 

demolition credits against certificates of occupancy, unless a building has been abandoned or been unfit 
for occupancy, for a period of at least five consecutive years. 

16. The table for calculating jobs contained in NJ.A.C. 5:97, Appendix D, should be abandoned. 
This table attempts to calculate jobs based upon various square footage amounts for different non
residential uses. It is very inaccurate, and the concept was criticized by the Court in 2007. Actual jobs 

should be counted at the municipal level in order to determine the actual growth share obligation (e.g., 
determine the number at time of site p Ian approval, estimate it at time of issuance of a certificate of 

occupancy or actually count the jobs created by the development). 

17. Excess credits from prior round compliance should be applied against any Third Round 
obligation without application of formulas as presently required by NJ.A.C. 5:97-4.1, and all such credits 
should be counted. 

18. All credits to which any municipality may be entitled should be permitted to be applied as the 
municipality chooses and should not be restricted in application as COAH now does in NJ.A.C. 5:97-4.1 
et.seq. 

19. The practice of denying credits for actual affordable housing based upon a failure to satisfY the 
complexities ofNJ.A.C. 5:97-4 should be abandoned. Units which are part of a housing program 
specifically intended to provide affordable housing should all be credited. While deed restrictions are 
important to preserve affordable units into the future, the lack of such specific control does not mean 
existing units are not credit worthy. The regulations need to be simplified to reflect that actual affordable 
housing needs to be credited. 

20. The requirement for affirmative marketing of accessory aparttnents and farm worker dwellings 
needs to be eliminated. COAH has recognized that the accessory aparttnent program has not been very 

successful; it needs to be less restrictive to make it more effective. 

21. The artificial limitations applied to the number of credits that may be obtained for various 
compliance mechanisms contained in NJ.A.C. 5:97-6 should be relaxed. Instead, the success of 

programs should be part of the periodic review. 

22. The regulations should be clear that the loss of an affordable unit, due to no fault of the 

municipality, should not serve to require the municipality to incur additional obligations. 

23. Supportive and special needs housing, assisted living and other alternative living arrangements 

should be credited based upon the households served (even if they be one person), not the bedroom or 

apartments. 

24. No municipality should be denied the right to expend its affordable housing trust fund money in 

connection with any affordable housing effort just because it is not in the spending plan. The regulations 

3 
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need to respect that fluid situations arise, where municipalities may need to act immediately to acquire or 
protect affordable units (e.g., acquisition of land for a municipal project). 

25. Development fee ordinances and amendments should be permitted to become effective upon 
adoption if they comply with the terms of the regulations, without having to await COAH approval. 

26. Revise NJ.A.C. 5:97-3.20(b) to permit application of all credits to which municipalities are 
entitled. The present regulation artificially caps the number of bonus credits that a municipality may 
claim. 

27. COAH should apply the 1,000 unit cap to the entire obligation and not just growth share. 
NJ.S.A.52:27D-307(e). 

28. Incorporate any other recommendations of the Governor's Housing Opportunity Task Force that 
may be implemented through regulatory change under the current statute. 

4 



EXECUTIVE ORDER NO. 20 

WHEREAS, Executive Order No. 12 (2010) established a 

Housing Opportunity Task Force that was charged with making 

recommendations to the Governor to reform the burdensome and 

unworkable procedures governing the provision of affordable 

housing in New Jersey (the "Task Force"); and 

WHEREAS, the Task Force has completed its work and 

submitted its final report to the Governor and to the 

Commissioner of the Department of Community Affairs setting 

forth its recommendations; and 

WHEREAS, the members of the Task Force should be corornended 

for their hard work and dedicated service on behalf of the 

citizens of the State of New Jersey; and 

WHEREAS, I will be reviewing the Task Force's final report 

and recorrunendations in furtherance of my commitment to 

reforming the unduly burdensome and unworkable procedures which 

currently govern affordable housing in New Jersey; 

NOW, THEREFORE, I, CHRIS CHRISTIE, Governor of the State of 

New Jersey, by virtue of the authority vested in me by the 

Constitution and by the Statutes of this State, do hereby ORDER 

and DIRECT: 

1. Executive Order No. 12 (2010) is hereby rescinded. 
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2. This Order shall take effect immediately. 

[seal] 

Attest: 

/s/ Jeffrey S. Chiesa 

GIVEN, under my hand and seal this 
20 th day of March, 

Two Thousand and Ten, and 
of the Independence of the 
United States, the Two 
Hundred and Thirty-Fourth. 

/s/ Chris Christie 

Governor 

Chief Counsel to the Governor 
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ongoing commitment and involvement in maintaining the standards 

of the housing. 

(3) In a municipality that is located in any county that has not 

elected to administer excess funds pursuant to subsection f. of this 
section, any not-for-profit or for-profit organization may submit a 

request for funds to the department within 30 days of the funds 

being deemed excess funds to the municipal governing body. The 

department shall decide among all received applications within 60 

days of the end of the time period for submission of applications. 

In making its determination, the department shall preference funds 

for non-for-profit organizations identified in the municipality's 

housing element for municipalities that are deemed compliant. For 

all other municipalities. the department shall preference not-for

profits seeking to create qualified housing units within the 

municipality. taking into consideration the provision of socia! 

services. a demonstrated history of working in the community. the 

inclusion of qualified very low income units in the project. and air;; 

on oin commitment and involvement in maintainino th statidtdS>j;~~lj" 
of the housing. 0'1 

The de artment rna award the funds to hel \de~~~;3° 
housing units contained in a housing c1efili¥fit ad$Wt6d,elsewhere in 

nQ;/'~Uqh 'sjftl~dR :fuay" be used in 

,- '~!;tHl~ bill. An entit makino an 

also make an a lication 

escribed ill section 27 of P.L. c. C 
islature as this bill in an munici alit for 

28 process is otherwise permitted pursuant to P.L. , c. 

29 (c. ) {pending before the Legislature as this bill).2 

30 (cf: P.L.2008, c.46, s,8) 

31 

32 2[ '38,] 322 (New section) It shall be the duty of the 

33 Department of Community Affairs to administer the "Fair Housing 

34 Act," P,L.1985. c,222 (C:52:27D·301 et al.) and to assist 

35 municipalities in implementing the provisions of the act. When 

36 appropriate. the Commissioner 2[Pursuant] of Community Affairs 

37 pursuant2 to the "Administrative Procedure Act." P,L.1968. cA10 

38 (C.52: 14B-1 et seq,). the Department of Community Affairs may 

39 promulgate any rules and regulations necessary to effectuate the 
40 purposes of P.L. . c, (c. ) {pending before the Legislature as this 

41 bim. including: 

42 a. Guidelines or model language for covenants or other devices 

43 to maintain the affordability of affordable units developed pursuant 

44 to P.L, . c. (C ) (pending before the Legislature as this bim; 

45 h. Affirmative marketing requirements for affordable units. 

46 whether or not developed pursuant to 2[section 28 of]2 P.L. . c. 

47 (C. ) (pending hefore the Legislature as this bi!!) 1. which shall 
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include but not be limited to requirements for marketing on the 

2 Internet website established pursuant to section 28 of P.L. . c. 

3 (C. ) (pending before the Legislature as this bim3 ~ landl 

4 £.:. 2[Guidelines concerning the crediting and counting of 

5 qualified units: 

6 4.,.]2 Guidelines concerning the application of covenants or other 

7 affordability controls for affordable units 2[; and 

8 e. Guidelines for zoning to assure the economic viability of a 

9 project]2..:.' 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 
27 

28 

29 

30 

31 

32 

33 
34 

35 

36 

37 

38 

39 

40 

41 

42 

43 

44 

45 

46 
47 

'33. Section 39 of P.L.2008, c.46 (CAO:55D-S.8) is amended to 

read as follows: 

39. The provisions of this section shall apply only to those 

developments for which a fee was imposed pursuant to sections 32 

through 38 of P.L.200B, cA6 (CAO:SSD-S.l through CAO:55D-8.7), 

known as the "Statewide Non-residential Development Fee ACL" ~,~~ 

a. A developer of a property that received preliminary ~ifforc~~{:~~ 
approval, pursuant to section 34 of P.L.1975, c.291 (<;:.40~.55P-4~), .. ,,~, 

,",J, ,O;'>,'~ " 

or final approval, pursuant to section 38 ot P,L:1\~!5~:*c.29T 

(Co40:55D-50) prior to July 17, 2008~lld,~hat }~~~jo~UbJ~ct;o the 

payment of a nonresidential deve!,QPUl!rt~h(~;bf2ri4f to}i'he enactment 
.,(Ii. 'n '~" ",(," ' 

of P.L.2009, c.90 (C.52:27Q,48!(a etlJal'i\, sliall be entitled to a 
return of any mone ~, {h} \J?Ji~e~t the difference between 

moneys comm' ( !uty-'{7. 2008 and monies paid on or 
'"t 

after t4at'ipatq. 
-,~ <&~ '1. 

b. 'f~ ,e:~-%~I . 'of a non-residential project that, prior to July 

17, 2008:~as' been referred to a planning board by the State, a 

governing body, or other public agency for review pursuant to 

section 22 of P.L.1975, c.291 (C. 4O:55D-31) and that was subject 

to the payment of a nonresidential deVelopment fee prior to the 

enactment of P.L.2009. c.90 (C.52:27D-489a et al.), shall be 

entitled to a return of any moneys paid that represent thc difference 

between monies committed prior to July 17,2008 and moneys paid 

on or after that date. 

c, If moneys are required to be returned under subsection a., b. 

or d. of this section, a claim shall be submitted, in writing, to the 

same entity to which the moneys were paid, within 120 days of the 

effective date of P.L.2009, c.90 (C.52:27D-489a et al.). The entity 

to whom the funds were paid shall promptly review all requests for 

returns, and the fees paid shall be returned to the claimant within 30 

days of receipt of the claim for return. 

d. ill A developer of a non-residential project that paid a fee 

imposed pursuant to sections 32 through 38 of P.L.200S, c.46 

(Co40:55D-8.1 through CAO:55D-8.7), subsequent to July 17,2008 

but prior to the effective date of P.L.2009, c.90 (C.52:27D-489a et 

al.), shall be entitled to the return of those monies paid, provided 

that the provisions of section 37 of P.L.2008, co46 (CAO:55D-8.6). 
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To the Senate: 

SENATE COMMITTEE SUBSTITUTE FOR 
SENATE COMMITTEE SUBSTITUTE FOR 

SENATE BILL NO. 1 
(Third Reprint) 

Pursuant to Article V, Section I, Paragraph 14 of the New 

Jersey Constitution, I am returning Senate Committee Substitute 

for Senate Committee Substitute for Senate Bill No. 1 (Third 

Reprint) with my recommendations for reconsideration. 

This bill purports to reform procedures concerning the 

provision of affordable housing by abolishing the Council on 

Affordable Housing (hereinafter "COAH"). In fact, the bill 

requires that at least 10% of the total housing units in most 

municipalities be dedicated as affordable housing, creating 

obligations for many municipalities throughout the state well in 

excess of what is required under the current failed COAH system. 

This bill, as passed by the Legislature on January 10, 2011, 

differs enormously from the version of Senate Bill No. 1 that 

passed the State Senate by a vote of 28-3 on June 10, 2010. 

The version of Senate Bill No. 1 that passed on June 10, 

2010 is a clearly superior bill and was the result of 

significant negotiation between the Legislature and the 

Governor's Office. While not perfect, it met many of our 

objectives to end the ineffective and burdensome COAH system. 

This bill, for many municipalities, is worse than the existing 

system. As such, I cannot sign it in its current form. 

Senate Bill No.1, as passed by the Senate on June 10, 

2010, was simple and reasonably close to the recorrunendations 

contained in the March 19, 2010 report of the Housing 

Opportunity Task Force, chaired by the Honorable Marcia A. 

Karrow. The June version of Senate Bill No. 1 eliminated COAH 

and required simply that lout of every 10 newly constructed 

housing units had to be designated as affordable. If a town did 
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not grow, it did not have a further affordable housing 

obligation other than to inventory and rehabilitate its 

existing affordable housing stock. The past arbitrary 

assignment of numbers by COAH was eliminated. State review of 

municipal housing plans was significantly limited. 

Municipalities were given protection against builder's remedy 

lawsuits. Commercial development fees were eliminated, though 

residential development fees were permitted to be charged if a 

developer chose not to build affordable units on-site and 

decided to pay the residential development fee instead. 

The revised version of Senate Bill No _ 1 i as passed on 

January 10, 2011, requires 10% of all the housing units in every 

town in the State to be affordable. There are presently 

approximately 3,500,000 housing units in the State, thus 

approximately 350,000 affordable housing units would eventually 

have to exist. The latest version of Senate Bill No. 1 places a 

disproportionally heavy burden on the towns that are well below 

the 10% number. Since some towns are presently significantly 

above the 10% affordable number, the 10% mandate for every town 

may result in the creation of even more than 350,000 units 

statewide. Even a small sampling of the new construction 

required in this latest version of Senate Bill No. 1 reveals the 

staggering amounts of development demanded: 

Municipality Affordable Units Required 

Berkeley 1,528 

Bloomfield 1,299 

Brick 2,608 

Cherry Hill 2,066 

Clifton 655 

Edison 2,204 

Evesham 1,449 

Fair Lawn 1,120 

Ft. Lee 1,238 

Galloway Township 569 

Gloucester Township 1,264 

Hamilton 1,964 
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Hillsborough 1,087 

Linden 845 

Livingston 925 

Middletown 1,667 

Nutley 913 

Ocean Township 1,070 

Old Bridge 1,830 

Parsippany 1,667 

Raritan Township 555 

Sayreville 948 

Toms River 2,363 

union Township 1,055 

Vernon 1,023 

Washington Township 1,412 

West Milford 861 

Woodbridge 1,844 

More troubling is the mandate that a portion of the 

affordable housing obligation (25%) must be met by inclusionary 

development - resulting in the building of market rate units at 

a ratio of 5 to 7 times the number of affordable units. Thus, a 

town needing to build 100 affordable units would have to build 

500 to 700 market rate housing units on the same land to support 

the affordable units. This approach legislates sprawl and is 

too high a burden to place on towns looking to lower the 

property tax burden on its citizens. 

Furthermore, the January 10, 2011 version of Senate Bill 

No. 1 requires towns to re-zone to densities of 6 to 20 units 

per acre to meet their affordable housing obligations (in 

certain towns to as much as 50 units per acre). This is 

Trenton-dictated direct interference with the local planning 

process that will fundamentally change the character of many of 

our State's towns and will allow builders to use affordable 

housing as a club to force overbuilding and sprawl. 

The bill presented to me also creates a new regulated 

entity to review a municipality's housing plans - the licensed 

"housing compliance professional." Towns would now have to pay 

two planners - one to draft tl;Le housing element of their master 
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plans and one to "certify" that it meets the requirements of 

this bill. Furthermore, towns that complete this certification 

process are still not given meaningful protection against 

builder's remedy lawsuits. Towns are not given credit for past 

widely accepted methods of satisfying their affordable housing 

obligations. Also troubling is that municipalities in the 

Highlands, Pinelands, Fort Monmouth and the Meadowlands 

districts are required to have 15% to 20% of all new 

construction as affordable. If this burden cannot be met due to 

the lack of developable land, neighboring towns within these 

regions will have to absorb the excess housing at rates greater 

than 15% to 20%. This is an immense burden for these 

environmentally sensitive areas. All in all, the latest version 

of Senate Bill No. 1 places far too heavy a burden on many 

municipalities and amounts to a legislative codification of many 

of COAH's practices, instead of simply eliminating COAH as does 

the version of Senate Bill No. 1 that was passed in June of 

2010. I believe this bill should be amended to return it to the 

identical form as when it passed the Senate on June 10, 2010. 

Accordingly, I herewith return Senate Conunittee 

substitute for Senate Committee Substitute for Senate Bill No. 1 

(Third Reprint) and recommend that it be amended as follows: 

Page 24, Section 17, Line 8: 

• 0 

"Section 
c.46 

amended 

Insert 
P.L.2008, 
329.19) is 
follows: 

30 of 
(C.52:27D
to read as 

30. a. The position of 
Senior Deputy, Commissioner 
for Housing ~s established 
within the department, which 
position shall be filled by 
an individual with recognized 
and extensive experience in 
housing policy, planning, and 
development with particular 
emphasis on the planning and 
development of workforce 
housing and housing 
affordable to low I moderate, 
and middle income households. 
b. The Senior Deputy 

Commissioner for Housing 
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c. (C. ), a 
municipality shall apply to 
the department for a 
determination of whether the 
municipality is an 
inclusionary municipality 
that shall be deemed to have 
provided for its portion of 
the region's opportunity for 
low- and moderate-income 
housing. 

b. (1) A municipality 
that has not met the criteria 
in section 20 of P.L. I 

c. (C. ) (pending 
before the Legislature as 
this bill) may reapply to the 
department at any time during 
the six-year planning cycle, 
based upon additional 
evidence that those criteria 
have been satisfied. 

(2) A municipality 
that does not meet the 
criteria in section 20 of 
P.L. c. (C. ) 
(pending before the 
Legislature as this bill) 
may I nevertheless, be deemed 
to meet those criteria if it 
adopts an ordinance providing 
that at least one fifth of 
its developable property 
shall be reserved for use as 
workforce housing as defined 
in subsection s. of section 4 
of P.L.1985, c.222 (C.52:27D-
304) • 

21. (New section) a. 
The department shall 
determine that a municipality 
is an inclusionary 
municipality if: 

(1) at least seven and 
one-half percent of its total 
present housing stock is 
price restricted units; or 

(2) at least 33 
percent of the housing stock 
is: single-family attached 
housing; or mobile homes 
located in a mobile home park 
as defined in subsection d. 
of section 3 of P.L.1983, 
c.386 (C.40:55D-102); or 
multiple dwellings as defined 
pursuant to sUbsection k. of 
section 3 of P.L.1967, c.76 
(C.55:13A-3), provided no 
less than one-half of the 
housing stock described in 
this paragraph is rental 
housing; or 

(3) it adopts zoning 
ordinances or incorporates 
into its Master Plan prepared 
pursuant to section 19 of 
P.L.1975, c.291 (C.40:55D-28) 
standards that contain: 
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(a) an analysis of the 
municipality's current 
housing stock; 

(b) a plan pertaining to 
how the municipality will 
satisfy the obligation 
pursuant to Section 21 of 
PoLo Co (Co ) 
(pending before the 
Legislature as this bill), 
which may include, the 
provision of funding sources 
and other incentives to 
encourage the development of 
on-site and off-site low and 
moderate income housing 
developments; construction by 
non-profit developers of 100 
percent low and moderate 
income housing developments; 
the construction of accessory 
apartments; programs to 
purchase and mark down 
existing units; construction 
of supportive and special 
needs housing; extension of 
existing affordability 
controls; and other 
innovative means to provide 
for a variety and choice of 
housing opportunities for low 
and moderate income 
citizens. 

(c) a detailed analysis 
of the municipality's 
existing low and moderate 
income housing stock; and 

(d) a detailed plan 
providing for any municipal 
action, including 
rehabilitation, necessary to 
address the needs of a 
municipality's low- and 
moderate-income households 
residing in dilapidated or 
unsuitable housing; 

b 0 ( 1) In making a 
determination pursuant to 
subsection a., paragraph (1) 
or (2) I the department shall 
give special needs housing 
units newly constructed 
following the effective date 
of PoLo ,co (Co ) 
(pending before the 
Legislature as this bill) 
twice as much weight as their 
actual proportion of a 
municipality's housing stock 
when making a determination 
of whether a municipality is 
an inclusionary 
municipality. 

(2) In making a 
determination pursuant to 
paragraph (2) of subsection 
a. of this section, the 
department may exclude 
buildings determined to be 
luxury dwellings. 
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(3) Upon filing of 
ordinances or Master Plan 
elements with the Department 
of Community Affairs pursuant 
to paragraph (3) of 
subsection a. of this 
section, the filing shall be 
deemed to satisfy the 
criteria in this section. In 
the event of a challenge to 
this filing, the Commissioner 
of Community Affairs will 
undertake a limited review of 
the municipality's filing, 
for the sale purpose of 
determining whether the 
filing meets the criteria of 
paragraph (3) of subsection 
a. of section 20. 

c. For units 
constructed following the 
effective date of P.L.200S, 
c.3S0 (C.S2:27D-311a et al.), 
to be cons ide red pr ice 
restricted for purposes of a 
determination pursuant to 
this section, a unit shall be 
adaptable as described in 
section 5 of P.L.200S, c.350 
(C.S2:27D-123.1S) and section 
1 of P.L.200S, c.350 
(C.S2:27D-311a) • 

d. A municipality 
that received substantive 
certification under 
N.J.A.C.S:96 and 
N.J.A.C.5:97, the rules of 
the Council on Affordable 
Housing for the period 
beginning June 2, 2008, shall 
be considered an inclusionary 
municipality pursuant to this 
section until the end of its 
approved certification 
period; provided that the 
municipality continues to 
fully and faithfully 
implement the provisions of 
its fair-share plan. 

e. The department 
shall review any application 
for a determination that a 
municipality is an 
inclusionary municipality and 
render a determination within 
90 days. A determination of 
whether a municipality is 
inclusionary shall be based 
upon a municipality's 
existing housing stock. 
units transferred through a 
regional contribution 
agreement shall be fully 
credited to the sending 
municipality for purposes of 
determining whether a 
municipality is an 
inclusionary municipality. 

f. A determination 
by the Commissioner or 
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department pursuant to this 
section shall be deemed a 
final agency action 
appealable to the Appellate 
Division of the Superior 
Court. 

For purposes of this 
section, "single family 
attached housing" means two 
or more dwelling units 
sharing a wall that extends 
from ground to roof with an 
adjoining unit, with no other 
units above or below, with 
separate major utility 
systems and metering. 

22. (New section) a. 
(1) For any new residential 
development project, as 
def ined in subsection t. of 
section 4 of P.L.1985, c.222 
(C.52:27D-304), and any 
redevelopment, 
rehabilitation! infill 
development, or adaptive 
reuse of a residential 
development project that 
would qualify as a 
residential development 
project if it was new 
construction, a municipality 
shall require that one out of 
every 10 residential housing 
units proposed as part of 
that project be reserved for 
occupancy as low income or 
moderate income housing. For 
the purposes of this 
reservation, one special 
needs housing unit shall 
count as two housing units. 

( 2 ) For any new small 
residential development 
project, as defined in 
subsection u. of section 4 of 
P.L.1985, c.222 (C.52:27D-
304), and any redevelopment, 
rehabilitation, infill 
development, or adaptive 
reuse of a residential or 
small residential development 
project that would qualify as 
a small residential 
development project if it was 
new construction, a 
municipality shall require 
that one out of every 20 
residential housing units 
proposed as part of that 
project be reserved for 
occupancy as low-income or 
moderate-income housing. For 
the purposes of this 
reservation, one special 
needs housing unit shall 
count as two housing units. 
Nothing in this paragraph 
shall be construed to require 
the developer of a small 
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STATE OF NEW JERSEY 

OFFICE OF THE GOVERNOR 

Governor Chris Christie Calls Current COAH Legislation Insufficient 
Conditionally Vetoes Legislation that Fails to Reform and Perpetuates 

COAH Nightmare 

For Immediate Release 
Monday, January 24, 2011 

Contact: Michael Drewniak 
Kevin Roberts 
609-777-2600 

Trenton, NJ - Governor Chris Christie today conditionally vetoed legislation that fails to refonn 
how affordable housing is provided in New Jersey. The heavily amended legislation falls far short 
of its original intent by creating a new bureaucracy and continuing and even increasing an 
unnecessary burden on the State's municipalities. 
"!f the goal of this iegislation is to replace an already broken system for providing affordable 
housing with a common sense, predictable and achievable process, then this bill sorely misses 
the mark: said Governor Christie. "The Senate has presented a considerably different version of 
the legislation I originally supported in June - one that was simple and sufficiently close to the 
recommendations contained in the March 19, 2010, report of the Housing Opportunity Task 
Force. This version perpetuates the Council on Affordable Housing (COAH) nightmare by placing 
further burdens on municipalities and the environment while creating rather than eliminating 
additional bureaucracies in order to satisfy the needs of special interests. I believe this bill should 
be amended to return it to its original, beneficial fonn as passed by the Senate in June." 
The original version of 8-1 passed by the Senate in June 2010 called for: 

• eliminating COAH and the arbitrary affordable housing numbers it assigned to 
municipalities 

• requiring that 1 out of every 10 newly constructed housing units be designated as 
affordable (towns with no growlh would have no further affordable housing obligation 
other than to inventory and rehabilitate its existing affordable housing stock) 

• limiting State review of municipal housing plans 

• protection against builder's remedy lawsuits for municipalities 

• elimination of commercial development fees, though residential development fees were 
pennitted to be charged if a developer chose not to build affordable units on-site and 
decided to pay the residential development fee instead 

In its current, unacceptable fonn, S-l: 

• requires 10% of all the housing units in every municipality in the State to be affordable 
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STATE OF NEW JERSEY 
ExE(:unv'e Dl!.PARTM'eNT 

A PLAN FOR ~ ABOLITION OP THE COUNCIL ON AFFORDABLE HOUSING 
AND PROv:tDING FOR THE TRANSFER: OF THE FUNCTIONS, POWERS, .AND 

Dtr'l'rES OF ".CHE COUNCIL 'ON AFFORDABI£ BOUSXNG TO 'rlt2 DEPAR'rM:SNT OF 
CO~APFAIRS 

PLEASE 'lAKB NOTICE that on June 29, 2011, Governor Chris 

Christie hereby iswes this Reorganization Plan, No. 001-2011 

(the ~Plan~), to abolish the council on Affordable Kousing 

(hereinafter referred t.o as the "Council#< or "COAK#<). thereby 

reducing expenditures and promoting economy and efficiency in 

the operations of the executive branch by eliminating a costly 

and burdensome regulatory agency. This Plan furthers the 

efforts of the EXecutive Branch to implement the recommendations 

of the Red Tape Review Group created by Executive Order No. 3 

(2010). In its April 19, 2010 report, the Red Tape Review Group 

specifically noted the urgent need to reform the' State'b 

affordable housing policy to relieve the burdens imposed on 

municipalities and taxpayers by the existing system of 

development. This Plan also advances the goals outlined in 

Executive Order No. 12, which created the Housing Opportunity 

Task Force, to more efficiently and effectively satisfy the 

state's affordable housing obligation, and sets the stage for 

further implementation of the recommendations contained in the 

Housing Opportunity Task Force's March 19, 2010 final report. 

GBNERAt. STATBMHN'f OF PlIRPOSB 

The purpose of this' Plan is to reduce the unnecessary 

complexity of affordable housing administration in New Jersey, 

lower the administrative costa associated with the present 

regulatory process, and s·treamline the development of new 

housing proj ects . Onder current law, the Department of 

Community Affairs (the · ... Department") is responsible for 

providing assistance to municipalities, and is charged with 

oversight of the affairs of local governments. The Department 

also operates numerous affordable housing programs funded by the 
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Department of Rousing and Urban Pevelopment and the State of New 

Jersey. The performance of these obligations ean be 

significantly improved and streamlined by consolidating the 

statutory functions, powers, and duties of the Council with 

those of the Department. Accordingly, this Plan transfers all 

functions. powers. duties, and personnel of the Council. in but 

not qf the Department of Community Affairs, to the commissioner 

of the Department. The terms of offices of all existing members 

of the Council will be abolished. 

Placing the administration of affordable housing under the 

direction of the Departm&,t will produce significant cost 

savings to State and local government taxpayers. Pirst, 

nronicipal development will be achieved throUgh a single, 

predictable rule-making process conducted under the familiar and 

well-established prOVisions of the Administrative Procedures 

. Act. Second, local governments will be freed from the sometimes 

inconsistent directions provided by COAR and the 'Department, 

thereby reducing the legal and administrative costs resulting 

from regulatory uncertainty. Third, the Department can 

effectively manage the State's affordable housing obligations 

without the necessity of the multi-member COuncil and a separate 

full-time staff. Taxpayers will also benefit from the 

eliminat.ion of the compensation paid to COAH board members for 

their time, travel costs, and attendance at meetings. 

Finally, this Plan will address the needs of both the 

providers and beneficiaries of affordable housing. in New Jersey 

by organizing all programs within a single regulatory body. 

Consolidating the authority for housing in the Department will 

reduce bureaucracy and foster predictability and consistency for 

developers and housing advocates alike~ curb procedural 
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inefficiencies and maneuvering, resulting litigation, and 

unreasonable delays and costs to municipalities and the private 

seotor, while appropriately increasing the availability of 

affordable housing throughout the state. 

NOW, 'I'KEREFOU, in accordance with the provisions of the 

Executive Reorganization Act of 1969, P.L. 1969, c. 203 

(C.52:14C-l et seq.), I find, with respect to the transfer, 

consolidation, and reorganization provided for in this Plan, 

that they are necessary in order to accomplish the purposes set 

forth in Section 2 of that Act and will do the following: 

L PrOmote the better execution of the 1alo'l5, eb.e. more 

effective management of the Executive branch and of its agencies 

and funct:.ions, and the expedi·tious administration of the public 

business; 

2. Reduce expenditures and promote economy consistent 

with the efficient operation of the Executive~ 

3. Ino4ease the efficiency of the operations of the 

Executive; 

4. Group, co .... ordinate, and consolidate functions of the 

Executive according to major purposes; and 

5. Eliminate overlapping and duplication of effort. 

PROV:tS:tONS 01' 'l'IIIiI ItEORGAN:tZATION PLAN 

~BORB, I hereby order the following reorganization: 

1. The Council on Affordable Housing ·created pursuant to 

P.L. ~985, c. 222 (C.52!27D-30~ et seq.) is abolished. 

2. The tex:ms of offices of all existing members of the 

Council are hereby abolished. All of the powers, functions, and 

duties exercised by the Council, including, but not limited to, 

those powers t functions, and duties granted pursuant to P. L. 

1985, c_. 222, as amended and 'supplemented (C.S2:27D-301 et 
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seq.) I P.L. 2?04, c. 120~ § 25 (C.13:20-23), and P.L. 2008, c. 

46 (C.40: 550-8.1 et seq.), are continued, transferred to, and 

vested in the commissioner of the Department, to be organized 

within the Department as determined by the Commissioner, and 

shall henceforth be exercised by the Commissioner of the 

Department. 

3. All files, books, papers, records. equipment, other 

proper.ty held by the Council, including. without limitation, 

monies authorized to be collected and applied to the costs of 

the program hereby transferred and any such property or monies 

reoeived after the effective date of this plan, and pa;:osor-..nel. 

are transferred to the Department, pursuant to the ftState Agency 

Transfer Act,· PAL. J.97l., c. 375 (C.52:14D-l et seg.), and any 

monies are to be deposited in such accounts as m~y be requirEid 

by law. 

4. Whenever. in any law, rule, regulation, contract, 

order, document, judioial or administrative proceeding, or 

otherwise, reference to the Council is made. the same shall mean 

the Commissioner of the Department of Community Affairs or the 

Department, as appropriate, except where the context clearly 

requires otherwise. 

GBNERAt. PROV'l:SIONS 

1. I find that each aspeo·t of this reorganization is 

necessary to accomplish the purposes set forth in Section 2 of 

P.L. 1969, c. 203. Specifically, this reorganization will 

promote economy to the fullest extent consistent with the 

efficient operation of the Executive Sranch according to major 

purposes. It will group, coordinate, and consolidate functions 

in a more consistent and practical manner and eliminate 

overlapping and duplication of functions .• 
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2. Any section or part of this Plan that conflicts with 

Federal law or regulations shall be considered null and void 

unless and until addressed and corrected through an interagency 

agreement, ~ederal waiver, or other means. 

3_ All acts and parts of acts and reorganization plans or 

parts of reorganization plans inconsistent with the provisions 

of this flan are superseded to the extent of such 

inconsistencie~. 

4. If any provision of this Plan, or the application 

thereof to any person, or circumstanoe. or the exercise of any 

power or authority thereunder. ia r..ald invalid or cont:rar-y to 

the law, such holding shall not affect other provisions or 

applications of the Plan, or affect other exercises or power or 

authority under such provisions not contrary to law. To this 

end, the provisions of this Plan are declared to be severable. 

5. This Plan is intended to protect and promote public 

,health. safety, and welfare. and shall be liberally construed to 

attain the objectives and effect the purposes thereof. 

6. All transfers directed by this Plan shall be effected 

pursuant to the ·state Agency Transfer Aot,~ P.L. 1971, c. 375 

(C.S2.14D-l et seq.). 

7. A copy of this Reorganization Plan was filed on June 

29, 2011 with the Seoretary of State and with the Office of 

Administrative Law for publication in the New Jersey Register. 

This Plan shall become effective at the end of a period of 60 

calendar days after the date of fi1.ing, unless disapproved by 

each House of the Legislature by the passage of a concurrent 

resolution stating in substance that the Legislature does not 

favor this Reorganization Plan, or at a date later than the end 

of such 60-calendar day period after the date of filing, should 
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the Governor establish such a later date of the Plan, or any 

part thereof. by Executive Order. 

PLEASE TAKE NOTICE that this Plan l if not disapproved, has 

the force and effect of law and will be printed and published in 

. the annual edition of the Public' Laws and in the New Jersey 

Register under the beading of "Reorganization Plans." 
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Governor Christie Takes Action to Streamline State Government Through 
Common Sense Reorganization Plans 

Five Plans Filed to Abolish Council on Affordable Housing, Increase Efficiencies, Eliminate 
Duplication and Reduce Unnecessary Spending in State Government 

For Immediate Release 
Wednesday, June 29, 2011 

Contact: Michael Drewniak 
Kevin Roberts 

609-777-2600 

Trenton, NJ - Continuing his commitment to making state government smaller, more efficient and cost 
effective for New Jersey taxpayers, Governor Chris Christie today filed reorganization plans that transfer, 
eliminate or better position the operation of five units within state government. The plans streamline 
government operations through common sense reorganization of some Executive Branch functions, 
including the abolition of the Council on Affordable Housing (COAH) and transfer of its responsibilities to 
the Department of Community Affairs. The move marks another step toward achieving Governor 
Christie's commitment to real affordable housing reform. 

"Managing state government to ensure that programs and services are delivered to our citizens in the 
most efficient, cost-effective manner possible is a key priority of this Administration," said Governor 
Christie. 'Vve are foiiowing through on this responsibility to make government run more efficiently and 
work better for all New Jerseyans. A crucial step in this process is the elimination of COAH and the 
transfer of its functions to a department wihich already supports our local governments and works closely 
with them on a daily basis. I've always believed that municipalities should be able to make their own 
decisions on affordable housing without being micromanaged and second guessed from Trenton. The 
Department of Community Affairs will work with municipalities on affordable housing, not against them: 

Altogether, the reorganizations represent additional progress in the ongoing efforts of the Christie 
Administration to streamline operations to organize, consolidate and coordinate agencies and functions of 
the Executive Branch according to major purposes in order to promote better execution of the laws and a 
more effective use of limited public resources. 

"Through these reorganizations, we are eliminating duplicative efforts, consolidating functions, increasing 
efficiencies and reducing unnecessary spending in our continuing efforts to ensure that New Jersey's 
overburdened taxpayers have the lean, efficient and well-organized government they deserve," concluded 
Govemor Christie. 

The restructurings consist of: 

• Reorganization Plan No. 001-2011, wihich eliminates the Council on Affordable Housing, transferring its 
functions and duties to the Department of Community Affairs. The move implements recommendations of 
the Red Tape Review Group created by Executive Order No.3, reducing costs and promoting more 
efficient operations of the burdensome regulatory agency. The elimination of COAH is also consistent 
with the recommendations of the Housing Opportunity Task Force created by Executive Order No.12. 

• Reorganization Plan No. 002-2011. wihich transfers the State Planning Commission and the Office of 
Smart Growth from the Department of Community Affairs to the Department of State. The shift will 
promote greater efficiency and effectiveness of planning for economic growth and coordination 
responsibilities of these state planning entities. 

• Reorganization Plan No. 003-2011, wihich moves the Business Retention and Attraction Division of the 
New Jersey Economic Development Authority to the Department of State. The transfer will promote more 
efficient operations wihile streamlining the management and implementation of important business-related 
priorities to create jobs in New Jersey. 
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• Reorganization Plan No. 004-2011, which relocates the Amistad Commission from the Department of 
State to the Department of Education. Since the Commission is charged with assisting educators in 
implementing a history curriculum about the African slave trade and slavery in America and New Jersey, 
this move will improve efficiency and quality in the performance of its responsibilities. 

• Reorganization Plan No. 005-2011, which eliminates the New Jersey Commission on Higher 
Education and transfers the powers, functions and duties of the Commission to the Secretary of Higher 
Education. The plan furthers the recommendations of the New Jersey Higher Education Task Force 
created by Executive Order No. 26 chaired by Governor Thomas H. Kean. In its December 2010 report, 
the Task Force specifically noted the immediate need for reform of the State's higher education 
governance structure to improve coordination, effectiveness, and accountability in service of New 
Jersey's students and residents. Governor Christie appointed Rochelle Hendricks Secretary of Higher 
Education on May 12, 2011. The Secretary of Higher Education is supported by the Governor's Higher 
Education Council created by Executive Order No. 52. 

Copies of Governor Christie's reorganization plans can be found as attachments to the release. 

### 
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The Express~ TImes 

Former N.J. Sen. Marcia Karrow to. 
lead task force charged with 
examining affordable housing 
regulations 
Wednesday, February 10,2010 

frOm staff and wire reports 

TRENTON I New Jersey Gov. Chris Christie took a step Tuesday toward revamping the way the state 
mandates affordable housing by freezing all aclivifies of a state board pending a review by a task force he 
aeated. 

Christie tapped to tead the five-member task force fonner state Sen. Marcia Karrow, a Repubncan who 
represented Warren and Huntardon counties. The task force is slatad to examine the state's CounCIl on 
Affordable Housing and recommend rafonns within 90 days. 

"Effectively, COAH has been shut down," Christie said in announcing the task force. 

A longtime critic of COAH regulations, Karrow said Tuesday that the pOlicies have forced housing In rural 
and suburban areas, instead of allowing \he real estate mal1<et and local control to be the driving factors. 

less than a year ago, Karrow sponsored a bill In the senale to abolish Ihe council, a move that tha new task 
force will consider, she said. 

"Everything'S on the table," Karrow said. "Trying to manipulate the msl1<et has been a horrible disaster In 
New Jersey. 

·"m a Jersey girl, I believe In home rute'" 

Karrow and the task force will serve wilhout compensation, and will be dissolved after issuing is tinal report 
In 90 day$. 

Karrow said she would like the task force to hear ideas and potential solutions from a crOSS section of 
interested parties, from mayors to builders and housing organizations. 

Part of the discussion will be a proposed Senate bill that abolishes COAH and allows towns to determine 
whether they have satisfied their affordable housing needs, Karrow said. 

Mayors in many towns say the council's oversight has slowed and, in some cases, prevented them from 
building affordable housing. 

If towns don't file plans that meet the state requirements, they can be sued by developers. When builders 
win In coOO,they get the right to put up homes at a hlgherdensily than otherwise would be allowed. 

"In short, the message to municipalities in New Jersey i$ thaI their COAH nlghlmare is over,"\he go~emor 
said. "We're going to make sure development gels places back into the hands of local municipalHies to 
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make these kind of decisions." 

Advocates acknowledge that the current system is ImperteCl, but they argue that tha council has succeeded 
in getting affordable housing units that othetwise would not have been buitt. They say Christie's task force 
wHI only cause delays. 

According to the Fair Share HousIng Center, 57 municipalities have received initial certifications for housing 
plans that coLAd be put on hold by Chrisfie's action. The advocacy group said H would file an appeal of the 
executive order. 

Peter J. O'Connor, executive director of the center, said Christie's order "puts thousands of homes - and 
jobs - at risk at a lime when the low-cost housing sector is the strongest part of the real estate market" 

Specifically, Christie's task force wIll consider the best mean. for determining a municipality's housing 
obligation. It will also consider ways to Incorporate disabled and work-force housIng, as we* as 
redevelopment of existing housIng units, in the obligatlon fonnula. 

The task force will also consider whether suburban towns should be allowed to pay ciUes to take their 
required affordabte housing allotments. 

In 2008, Democratic Gov. Jon Corzine signed a bill outlawing the practice but there has been a recent push 
among lawmakers to allow communities that already had agreements to go through with lhem so housing 
can be buill 

Express-Times staff writer Bill IAAchert and The Associated Press contributed to this report. 

02010 The Expreso-Times 

@ 2010 lehighvalleylive.com All Rights Reserved. 
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For Immediate Release: 

September 15, 2011 

Contact: 
Hollie Gilroy 
Lisa Ryan 
(609) 292-6055 

DCA NEWS 
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CHRISTIE ADMINISTRATION ANNOUNCES END TO 
AFFORDABLE HOUSING NIGHTMARE 

New Reforms Abolish COAH, Transfer Duties to Department of 
Community Affairs 

TRENTON, NJ -Delivering on its promise to achieve real affordable housing reform, the 
Christie Administration today announced that the reorganization plan to abolish the 
Council on Affordable Housing (COAH) has been completed. As a result, affordable 
housing responsibilities are now transferred to the New Jersey Department of Community 
Affairs (DCA). 

On June 29, 2011, Governor Christie issued Reorganization PIan, No. 001-2011, which 
eliminated the 12-member Council on Affordable Housing effective August 29, 
2011. Recognizing that the DCA is already responsible for providing assistance to local 
municipalities, the oversight of local governments, and which currently operates 
numerous affordable housing programs, the Governor consolidated and transferred all 
duties ofCOAH to the Commissioner of DCA. 

"The goal of this reorganization plan is to put an end to this hopelessly complex and 
outdated system - and provide affordable housing opportunities to our most deserving 
residents. The Governor's plan addresses the needs of both the providers and 
beneficiaries of affordable housing in New Jersey by organizing all programs within a 
single regulatory body," said DCA Commissioner Lori Grifa. "By consolidating the 
authority for hoUSing within the Department of Community Affairs, we will not only 
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reduce bureaucracy in the system, but foster greater predictability for all players in the 
affordable housing arena." 

The move also implements recommendations of the Red Tape Review Group created by 
Executive Order No.3, reducing costs and promoting more efficient operations of the 
burdensome regulatory agency. The elimination of COAH is also consistent with the 
recommendations of the Housing Opportunity Task Force created by Executive Order 
No. 12. -

"The Governor and I believe every person in New Jersey is entitled to a safe and decent 
place to live, but that housing and land use decisions should be made locally. The transfer 
of the functions of COAH to the DCA will enable that; and, we believe, will reduce the 
bureaucratic log-jam and frustration that has chilled housing development for the last few 
years," added Commissioner Grifa. "The Department of Community Affalrs will work 
with municipalities on affordable housing, not against them." 

The State of New Jersey is committed to the creation of housing affordable for low and 
moderate income residents of New Jersey and through the Department of Community 
Affairs will continue to implement the Fair Housing Act and the powers and duties of 
COAH through Local Planning Services, which will provide assistance to municipalities 
and developers of affordable housing and Fair Housing Act administration. 

For more information on affordable housing, log on to 
http://www.nj.gov/dca/servicesllpslhss on the DCA website. 

### 
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CHRIS CHRISTIE 
Governor 

KIM GUADAGNO 
£t. Governor 

Eileen K. Fahey, Esq. 
7-A N Main St 
PO Box 212 
Medford, NJ 08055 

~tate of ~e\tJ 3'f erljep 
LOCAL PLANNING SERVICES 

101 SOUTH BROAD STREET 

PO Box 813 
TRENTON, NJ 08625-0813 

(609) 292-3000 
(609) 633-6056 (FAX) 

November 4,2011 

Re: Waiver from N.J.A.C. 5:97-8.1(d) #3 
LPS Docket # 11-2314 

Dear Eileen Fahey: 

LORIGRIFA 
Commissioner 

SEAN THOMPSON 
Director 

Please accept this letter on behalf of the New Jersey Department of Community Affairs (the 
"Department") in response to your October 21, 2011 correspondence requesting that the above
captioned matter be considered on an expedited basis. Please be advised that pursuant 
to N.J.A.C. 5:96-13.5(b) your request is granted. 

As you are aware, on June 29, 2011, Governor Christie issued Reorganization Plan No. 001-
2011, which abolished the Council on Affordable Housing and transferred its powers, functions, 
and duties under the Fair Housing Act to the Commissioner of the Department of Community 
Affairs. Pending adoption of amended procedural regulations, the Department will continue to 
follow the existing regulations at N.lA.C. 5:96 and 5:97 in reviewing motion requests, approvals 
of development fee ordinances and spending plans, and any other matter that falls within the 
jurisdiction ofthe existing affordable housing regulations. However, since the Council no longer 
exists, there is no requirement that public meetings be held to consider such requests. Instead, 
the Commissioner of DCA will issue a decision by letter which will be sent to the entire 
Burlington Township Service List and all parties to the motion. If you have any questions, 
please do not hesitate to contact Gina Fischetti at 609-633-6186. 

Sean Thompson 
Director 

New Jersey Is An Equal Opportunity Employer. Printed on Recycled Paper and Recyclable -104a-



cc: Service List 
Gina Fischetti, LPS 
Alice D'Arcy, LPS 
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CHRIS CHRISTIE 
Governor 

KIM GUADAGNO 
LI. Governor 

Adam Gordon, Esq. 
Fair Share Housing Center 
510 Park Boulevard 
Cherry Hill, NJ 08002 

i'18te qf fiebJ 7erdel' 
Local Planning Services 

101 SOUTH BROAD STREET 

PO Box 800 
TRENTON. NJ 08625·0813 

(609) 292·3000 
(609) 633·6056 (FAX) 

November 4, 2011 

Re: WAIVER from N.J.A.C 5:97-8.1(d) #3 
LPS Docket # 11-2314 

LORIGRIFA 
Commissioner 

SEAN THOMPSON 
Director 

Please accept this letter on behalf of the New Jersey Department of Community Affairs (the 
"Department") in response to your October 18, 20ll correspondence regarding the above
captioned matter. 

As you are aware, on June 29, 20ll, Governor Christie issued Reorganization Plan No. 001-
20 II, which abolished the Council on Affordable Housing and transferred its powers, functions, 
and duties under the Fair Housing Act to the Commissioner of the Department of Community 
Affairs. Pending adoption of amended procedural regulations, the Department will continue to 
follow the existing regulations at NJ.A.C. 5:96 and 5:97 in reviewing motion requests, approvals 
of development fee ordinances and spending plans, and any other matter that falls within the 
jurisdiction of the existing affordable housing regulations. However, since the Council no longer 
exists, there is no requirement that public meetings be held to consider such requests. Unlike a 
public body such as the former COAH, the Commissioner of DCA is not required to hold public 
meetings regarding her determination of motions or other decisions made in carrying out the Fair 
Housing Act. The Open Public Meetings Act, NJ.S.A. 10:4-6 et seq., applies to any public body 
of the State. It does not apply to individuals with the authority to act, such as the DCA 
Commissioner. 

Further, FSHC's reliance upon NJ.A.C. 5:96 in support of its assertion that the Commissioner 
must hold a public meeting in order for her to decide motions and other matters under the FHA, 
is misplaced. Pursuant to the Reorganization Plan, while the applicable procedural and 
substantive provisions of COAH's regulations at N.J.A.C. 5:96 and 5:97 remain in effect, since 
there no longer is a public body implementing those regulations, any regulatory requirements for 
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a public meeting are no longer applicable. Since the DCA Commissioner is not a public body, 
the regulatory statements concerning public meetings for COAH to conduct action as a public 
body are not relevant. Therefore, the Commissioner may issue decisions carrying out the 
requirements of the FHA and COAH regulations without holding a public meeting. 

If you have any questions, please do not hesitate to contact Gina Fischetti at 609-633-6186. 

cc: Service List 
Gina Fischetti, LPS 
Alice D' Arcy, LPS 

Sean Thompson 
Director 
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CHRIS CHRISTIE 
Governor 

KIM GUADAGNO 
Lt. Gope1'1wr 

Kevin J. Coakley, Esq. 
Connell Foley LLP 
85 Livingston Avenue 
Roseland, NJ 07068 

Dear Mr. Coakley: 

~tate of j}ew jersep 
DEPARTMENT OF CoMMUNITY AFFAIRS 

101 SOUTH BROAD STREET 

PO Box 800 
ThENTON. NJ 08625-0800 

October 26, 20 II 

LoRI GRIFA 
Commissionn' 

The Department's attached analysis of the financial data included with your request 
indicates that it would not be economically feasible for RW to reserve a third unit for occupancy 
by a low- or moderate-income household in the proposed development within the context of the 
approval that has been granted by the Red Bank Borough Board of Adjustment. 

Based on the attached analysis of the proposed project and potential alternatives, I hereby 
determine that it is not economically feasible to require RW to provide a third affordable unit 
within the context of the approval that has been granted by the Red Bank Borough Board of 
Adjustment. However, please be advised that if unit construction, as measured by the issuance 
of a building permit, has not commenced by March of 2013, this economic feasibility 
determination must be revisited. 

If you have any additional questions on this matter, please contact Keith Henderson at 
(609) 292-4523. 

c: Attached service list 
Sean Thompson, Local Planning Services 
Keith Henderson, Local Planning Services 
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NEW JERSEY DEPARTMENT OF COMMUNITY AFFAIRS 
ECONOMIC FEASIBILITY ANALYSIS OF 

PROJECT KNOWN AS RW AT RIVERS EDGE 
LOCATED IN RED BANK, NEW JERSEY 

October 21, 2011 

Introduction 

P.L. 2008, Ch. 46, amended the Fair Housing Act at N.J.S.A. 52:27D-3ll(i) to establish a 
process whereby the economic feasibility determination can be made by the Council on 
Affordable Housing (COAH) to determine the viability of municipally imposed affordable 
housing set asides. Specifically, N.J.S.A. 52:27D-3ll(i) states that "[tJhe council, upon the 
application of a municipality and a developer, may approve reduced affordable housing set
asides or increased densities to ensure the economic feasibility of an inclusionary development." 
Pursuant to Reorganization Plan No. 001-2011, the Governor transferred all functions, powers, 
duties, and personnel of the Council to the Commissioner of DCA. 

Subsequent to the 2008 amendments to the New Jersey Fair Housing Act, the Department 
worked with Econsult Corporation of Philadelphia, Pennsylvania, to develop an analysis model 
to be used in making such economic feasibility determinations. The model that was developed 
uses standardized inputs provided by a developer by comparing the proposed development with a 
development constructed in accordance with existing regulatory and statutory criteria. 

On March 30, 2011, a motion was filed by Kevin Coakley, Esq., on behalf of RW at 
Rivers Edge, LLC ("R W" or "the developer"), requesting that a determination be made on the 
economic feasibility of requiring three affordable units in a l4-10t subdivision (which allows for 
15 residential units) approved by the Red Bank Board of Adjustment on December 2,2010. RW 
requests a finding that the provision of three affordable units as required by the Borough's 
zoning is not feasible and instead proposes to provide two affordable units as part of the 
development. 

Background and Project Summary 

RW acquired its site in three separate transactions between October 2003 and December 
2005. The site consists of approximately 2.2 acres that is located in the Borough's RD and RB-l 
zones. The portion of the site in the RD zone is also subject to AH-l overlay zoning, which was 
adopted by the Borough on September 28,2009. Both zones require minimum lot sizes of 3,000 
square feet. The AH-l overlay zoning covers approximately 92 pe rcent of the property and 
requires an affordable housing set-aside of 20 percent. The remaining RB-l zone is subject to an 
11.1 percent set-aside. The site is located along the Navesink River at the end of Bank Street and 
has access to public sewer and water. 

Red Bank's second round substantive certification included a vacant land adjustment that 
reduced its new construction requirements from 427 units to a zero-unit Realistic Development 
Potential (RDP). Pursuant to N.J.A.C. 5:93-5.6(b), Red Bank was required to adopt affordable 
housing overlay zoning, requiring an affordable housing set-aside of 20 percent, to capture 
unforeseen affordable housing opportunities that would address the unmet need that resulted 
from the vacant land adjustment. 
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In its initial petition for third round substantive certification, the Borough included a 
"growth share ordinance" that was intended to capture growth share opportunities based on the 
previous ratios of one affordable dwelling unit for every eight market market-rate residential 
certificates of occupancy projected to be issued. This ordinance was applicable throughout the 
Borough. However, a review of the third round plan submitted by Red Bank revealed that the 
overlay zoning required as part of the second round certification had not been adopted. Instead, 
developments in the overlay zones were required to comply with the growth share ordinance that 
required an 11 percent set-aside. A scarce resource restraint was imposed upon Red Bank until 
the Borough adopted the overlay zones with the required 20 percent affordable housing set-aside 
with a minimum density of six units per acre for all development applications consisting of five 
(5) or more residential units within the areas of residential redevelopment identified in the 
Borough's second round Housing Element and Fair Share Plan. The required second round 
overlay zoning was adopted as the Borough's AH-l overlay zone on September 28, 2009. 

On December 2, 2010, RW received board of adjustment approval for a 14-lot 
subdivision that will result in a total of 15 new residences including two affordable units on one 
of the lots and 13 attached, fee simple, market-rate residences on the remaining 13 lots. The 
approved subdivision will also result in the demolition of several existing structures. A strict 
application of set-aside requirements in the Borough's zoning would require three affordable 
units. 

As part of its motion for financial feasibility determination, R W provided detailed 
information of project costs and anticipated revenues on a form that has been standardized by 
DCA for this specific purpose. All information collected was used to determine the profitability 
of the proposed project and the resulting financial feasibility of providing three affordable 
housing units. In its project specification sheet narrative, it is indicated that "even if all units sold 
for the expected sales price, RW expects an egative return on its investment." This project 
specification worksheet is attached hereto as Appendix A. 

RW has proposed 13 market-rate and two affordable units. The market-rate units average 
approximately 2,000 square feet in size and are proposed to be priced between $375,000 and 
$425,000 on fee simple lots generally consisting of 3,000 to 3,200 square feet. T he two 
affordable units are stacked flats located on the 14th lot which consists of approximately 4,500 
square feet. T he affordable units, one low-income unit and one moderate-income unit, are 
slightly smaller at 1,141 and 1,645 square feet and would be priced at $98,800 and $187,200 
respectively. Values for the two currently proposed affordable units are based on the developer's 
stated intent to construct one two-bedroom unit and one three-bedroom unit. 

The financial feasibility model incorporates all information collected in the project 
specification worksheet to determine the profitability of a proposed project both as submitted and 
with adjustments to reflect affordable housing requirements. The fiscal impact of these 
adjustments can then be quantified to inform decisions regarding the feasibility of providing the 
required number of affordable units. 

Pro j ect Analysis 

The first step in conducting the analysis includes verification, and correction if necessary, 
of data provided by the developer. In the instant matter, one revision was made. The developer 
appears to have underestimated interest costs associated with the project. Information provided 
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by R W on t he amount and terms of land acqUlsltlOn financing was incorporated into the 
Department's analysis to determine debt service carrying costs. Accordingly, interest costs were 
increased from $427,000 to $633,000 to reflect the actual costs of land acquisition and 
construction financing calculated in the detailed pro-forma section of the model. Table 1 
illustrates the impact of these revisions. 

Number oITotal Units 

Number of Affordable Units 

Affordable set-aside ratio 

Development Expenditure 

Total Revenue 

Total Developer Fee 

Total Developer Equity Contribution 

Interest 

Performance Measures 

Developer IRR 

NPV of cash flow to Equity 

Proposed 
As submitted 

15 

2 

13% 

$5,641,180 

$3,720,000 

$0 

$2,820,590 

$427,000 

(4.5%) 

($494,616) 

Proposed 
Standardized 
(Scenario 1) 

15 

2 

13% 

$5,847,339 

$3,720,000 

$0 

$2,972,082 

$633,159 

(6.4%) 

($700,774) 

Using the standardized figures that resulted from the data provided by RW, the analysis 
compares the potential economic feasibility of this residential development as proposed, with two 
affordable units (Scenario I) with an alternative scenario (Scenario 2) that would include three 
affordable units to comply with the Borough's 20 percent set-aside requirement. 

RW provided revenue and cost data on t he development, and provided information on 
financing terms. Land acquisition costs were verified independently by staff using SRIA property 
transfer records obtained from the New Jersey Division of Taxation. Hard and soft costs were 
compared against other projects by zip code, county and DCA Housing Region to determine 
reasonableness. Costs set forth in the project specification input sheet submitted by the developer 
were all within the range of comparability and were, in some cases, lower than industry norms. 

To analyze the impact of requiring a third affordable housing unit, staff identified tile smallest 
market-rate unit (1,918 square feet) proposed and determined tIlat it could be readily converted into a 
four-bedroom unit. A maxinlUm restricted low-income price for this unit in Red Bank Borough was 
calculated to be $135,100. Current Housing and Mortgage Finance Agency (HMFA) Uniform 
Housing Affordability Control regulations require tIlat "at least 50 percent" of the affordable units in a 
compliant development be priced to be affordable to low-income households and that the remainder 
may be priced to be affordable to moderate-income households. Therefore, tile third unit was priced 
as a low-income unit. For illustrative purposes in this analysis, the fiscal impact of providing tile third 
affordable unit is shown two ways. Scenario 2A reflects tile impact of a low-income unit and 
Scenario 2B reflects tile impact of a moderate-income unit. 
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Based on fee simple ownership, Red Bank Borough's tax rate of $1.68, a Monmouth County 
Board of Taxation equalization ratio of 102.06 for Red Bank, a homeowner association fee of $150 
per month and a mortgage interest rate of 4.84 percent as published by the Federal Reserve in its H.l5 
Selected Interest Rates table on June 22, 2011, the maximum restricted sale price of a four-bedroom 
low-income unit would be approximately $135,100 and a similar moderate-income home would be 
priced at approximately $211,900. 

RESULTS 

The return on the proposed development, with two affordable units, as proposed by RW, is 
negative. The addition of a third affordable unit reduces the return further. It should be noted that 
without any affordable housing, the development would be subject to a 1.5 percent development fee 
pursuant to an affordable housing development fee ordinance adopted by Red Bank. This would 
result in payments of approximately $80,500 to the Borough's affordable housing trust fund. 
Developments producing affordable housing are exempt from this fee. The analysis conducted by 
staff takes this into consideration and elinrinates the fee entirely. 

Table 2 illustrates the fiscal impact of providing a third affordable unit on t he R W site. 
Scenario 1 reflects the development as proposed by RW. Scenario 2A reflects the impact of requiring 
an additional low-income unit and Scenario 2B reflects the impact of requiring an additional 
moderate-income unit. 

Number of Total Units 

Number of Affordable Units 

Affordable set·aside ratio 

Development Expenditure 

Total Revenue 

Developer Equity Contribution 

Interest 

Performance Measures 

Developer IRR 

Developer NPV 

Scenario 1-
As Submitted 
(Standardized) 

15 

2 

13% 

$5,847,339 

$5,146,565 

$2,972,083 

$633,159 

(6.4%) 

($700,774) 

Scenario 2A-
Compliant 

(Low) 

15 

3 

20% 

$5,849,522 

$4,916,293 

$2,972,083 

$635,341 

(9.1%) 

($933,228) 

Scenario 28-
Compliant 
(Moderate) 

15 

3 

20% 

$5,848,823 

$4,989,995 

$2,972,083 

$634,643 

(8.2%) 

($858,829) 

The development generates a net present value loss in revenue of $700,774 at the proposed 
level of affordable housing, and would lose $933,228 or $858,829 respectively if required to include a 
20 percent set-aside of low or moderate-income housing. 
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Development costs range from $5,847,339 to $5,849,522 when comparing the proposed 
development to a fully compliant development. The nominal difference in development cost arises 
from additional debt service costs associated with diminished cash flow available for construction loan 
principal reduction. No potentially offsetting reduction in construction costs were applied because the 
third affordable unit was assumed to be created by simply restricting the sale price on the smallest 
market-rate unit currently proposed. To comply with state regulations, the third affordable unit was 
assumed to be completed and sold in July 2013 and projected revenues in Scenarios 2A and 2B were 
adjusted accordingly. 

Based on the standardized methodology employed by the model in the scenario in which the 
developer is required to provide an additional low-income affordable unit (Scenario 2A), total revenue 
is not sufficient to cover development cost, and the IRR is not positive. In the scenario in which the 
developer is required to provide an additional moderate-income affordable unit (Scenario 2b), total 
revenue is still not sufficient to cover development cost, and the IRR is still not positive albeit to a 
lesser extent than Scenario 2A. 

Financial Feasibility Conclusion 

Based on the information provided, the proposed development including two affordable units 
will yield a loss of approximately 6.4 percent. Requiring an additional affordable unit increases the 
loss to 9.1 or 8.2 percent depending on whether the additional affordable unit is a low-income unit or a 
moderate-income unit. The return on the proposed development would not usually induce a developer 
to commence construction. In all scenarios, the project results in significant losses. 

The fmancial feasibility model allows for the alteration of numerous variables that can impact 
the fmancial feasibility of a proposed project. However, there are no variables that would allow the 
project to become profitable within the context of the approvals that have been granted. 

Opposition 

On July 12,2011, the Greater Red Bank NAACP objected to the relief being sought by RW 
on the grounds that granting the request for a reduced set-aside would be contrary to the intent of 
requiring Red Bank to adopt the AH-l overlay zoning to begin with. Moreover, the opposition asserts 
that granting the reduction requested "would go against the principles of finality of properly 
adjudicated matters." 

On July 12,2011, t he Fair Share Housing Center also objected to the relief being sought by 
RW. The Fair Share Center objection centers on two issues. Primarily, they argue that the lack of a 
regulation that provides standards on which financial feasibility will be based is a violation of the 
Administrative Procedures Act. However, they then go on to suggest that specific issues that are 
particular to the RW property make the request more suited to be considered as a waiver, pursuant to 
NJ.A.C. 5:96-15, and that the proposed duplex unit be re-configured to accommodate a triplex 
structure that would add a one-bedroom affordable unit. 

Recommendation 

Red Bank Borough has required that the proposed development include three affordable 
housing units that comply with NJ.A.C. 5:97-1 et seq. The developer has proposed to provide two 
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such units. As approved by the Red Bank Board of Adjustment, the project is not capable of 
supporting an additional affordable housing requirement. 

The fiscal realities of the proposed development suggest that providing even the two proposed 
affordable units makes a non-profitable deVelopment less profitable. Requiring a third affordable unit, 
without some form of compensatory benefit to the developer, would be unreasonable and could 
conceivably jeopardize realization of the two units currently proposed. 

The Fair Share Housing Center's suggestion that the matter be considered as a waiver, rather 
than an economic feasibility determination, overlooks the fact that the requirement is not part of a rule 
that can be waived. The legislature specifically allowed for economic feasibility determinations to be 
made and there is no s tate regulation to be waived in the instant matter. Additionally, the statute 
imposes the obligation to review economic feasibility upon request. Economic feasibility, by 
definition, simply involves a comparison of expenses and revenues and, therefore, does not require 
regulatory action. For the purposes of determining reasonable profits, industry standards and New 
Jersey Economic Development Authority standards for the Economic Redevelopment and Growth 
(ERG) Program congruently place an equity internal rate of return range between 12 and 18 percent. 
Tne proposed RW project reflects a negative inteinal rate of fetilili in all instat"'1ces. 

While market conditions are very challenging for developers at this time, conditions are 
expected to improve in the next few years. However, it is impossible to tell exactly when or by how 
much conditions may improve. Therefore, if the RW project is granted the relief sought, it is also 
recommended that the relief have a limited duration. The construction schedule provided by RW on 
which this economic feasibility analysis is based reflects a start of unit construction by September of 
2012 with settlement on the sale of units to commence by August of 2013. Recognizing that 
construction schedules rarely reflect pinpoint accuracy, some latitude in the proposed schedule must 
also be taken into consideration. Therefore, if unit construction, as measured by the issuance of a 
building pennit, has not commenced by March of 2013, this economic feasibility analysis should be 
revisited. 
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To the Senate: 

STATE OF NEW JERSEY 
EXECUTIVE D£PARTME~T 

SENATE BILL NO. 667 

December 27, 1968 

Pursuant to Article V, Section I, Paragraph 14(b) of the Constitution, 

I herewith return Senate Bill No. 667, with my objections, for reconsideration. 

5-667, known as the Administrative Procedure Act, will establish 

standards for the promulgation of rules and the disposition of contested 

matters throughout State Government. tts primary thrust is to permit greater 

public participation in and familiarity with administrative processes, by 

requiring advance notice of the intention to promulgate rules and by requiring 

notice of/hearings containing information of assistance to participants in 
I 

such hearings. Such a measure can be of inestimable value in promoting public 

understanding of and cooperation with the State Government. 

Many states of the Union have, since 1936, adopted administrative. 

procedure acts to accomplish the goals sought to be achieved by 5-667. The 

most cursory examination of these statutes reveals stt"ikingly the necessity 

for variations among them and for careful response to local traditions, 

practices and methods. Noticeable in connection with the .efforts of our 

sister states is the availability to those who would draft an administrative 

procedure act of extensive and comprehensive studies of local conditions and 

.the effect upon them of uniform standards~ New Jersey lacks such comprehensive 

studies; there is no one who can speak authoritatively of the probable effect 

of S-667 upon the relationship between the citizen and his governme~t. 

In the brief time since the Legislature acted upon this measure, I 

have struggled to assure that -its provisions ref~e~t both the needs and the 

nature of New Jersey's government and its people •. !hese efforts have ~esulted, 

I believe, in revisions' of 8-667 which will ease administrative difficulties, 
, 

and yet, most "assuredly, will preserve the protections and benefits to both 

the people and the government so clearly intended by the legislature. These 

reVisions in language are more than 30 in number and touch upon all aspects 

of S·667. While many are technical in nature and self-explanatory, some are 

____ brOAd and reflect a philosophy which must be expressed. 
~-- .. -----------~-- ... ---~.--~ -----~--.-- ---~ ---- --~ 
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senate Bill No, 667 

STATE OF NEW JERSEY 
ExECUTIVE DEPAllTMENT 

- 2 -

In structure, 5-667 requires of each State agency the adoption, as a 

formal rule, of a description of its organization and of its methods, operations 

and objectives, thereby enabling the public to assign responsibility for the 

administration of any law and to secure the assistance for which the admini-

stration was created. In addition, each agency is required to formulate as 

a rule, the procedures, both formal and informal, employed by the agency in 

the execution, review and enforcement of the law. The bill further" requires 

that no new rule is to be effective unless its adoption is preceded by public 

notice sufficient to enable those affected to address themselves to the merits 

of the proposed rule. All rules, both substantive and procedural, are to be 

published in a form promoting ready access and currency~ 

Furthermore, hearings conducted by State agencies for the purpose of 

resolving disputes of fact or of application of law or rule are to be conducted 

in an open manner. A party to such a hearing is assure~ of the right to assert 

his interests freely and aggressively. 

As mentioned, this law is made applicable to all State agencies of 

whatever composition or function. Exempted from its requirements are two 

agencies, the procedures of which are already detailed and controlled by 

positive law. My studies have indicated two additional exemptions are 

vital. I would first exempt the Office of the Governor, the administrative 

responsibqities of which are dictated directly by the Constitution. 

Second, Senate Bill No. 667 as originally passed, appears to cover 

the inter,nal operations of educational and medical institutions. The fact 

that the original bill exempted from its prOVisions the internal operation 

of eorrectional institutions indicates the Legislature's awareness that 

requirements for the publication of rules and provision for notice and 

hear1~g, while clearly appropriate in regard to matters affecting the general 

public, are neither necessary or proper to the internal operation ,of an 

institution. I am therefore recommending that the Legislature enlarge its exemption ~o 

'. 
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Senate Bill No. 667 

STATE OF NEW JERSEY 
EXECUTtVF; DF.i'ARTMENT 

- 3 -

cover educational and medical institutions as well as correctional institutions. 

Of course, the rule-making, adjudicatorYJ filing and publication requirements 

of this act will be applicable to the State agencies to which these institutions 

are ultimately responsible. 

I would assure the status of rules adopted pursuant to the act and 

their utility as instr~ments of law by investing them with presumptions of 

regularity and accuracy, and thus ready admissability.as evidence before the 

. courts of this State. 

I would substitute for the rule of evidence in 5-667. one'more consistent 

with current judicial rules. 

I would create, in the Departl'l'lent of State., an agency capable of over-

seeing the implementation of this law, and of maintaining constant review of 

administrative rules and procedures. 

I would authorize this agency to issue and enforce inter-agency rules 

binding throughout our government. 

And finally, I would provide a grace period of nine months within which 

State agencies.will be· permitted to review current practices and rules and to 

prepare for the enforcement of uniform standards. 

It is noted S-667 makes no approp~iation. Let it be clearly understood 

that Without the necess~ry funds it will be impossible to comply with the 

manifold provisions of the act. I therefore recommend the appropriation of 

$300,000 to begin the implementation of this important program. It should be 

realized, however, that full implementation could possibly entail substantially 

greater appropriations in which case the Legislature will be so advised in the 

normal budget process. 

For these reasons, while urgently supporting the principles inherent 

in this bill, I herewith return Senate Bill No. 667 for reconsideration and 

recommend that it be amended as follows: 

On Pege 1, Section 2, Line 7, following ."excepe', insert "the 
Office of the Governor". 
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As a malter of basic policy, the Commission considers it of great 
importance to have enabling legislation include suitable provision for the 
following items: 

., 

· .. preservation of the essential lawyer-client 
privilege even though the "lawyer" may be a 
public official; the individual case files should 
be as fully protected as with privately engaged 
counsel. However, since statistical and case 
study data will doubtless be quite valuable from 
a sociological standpoint. explicit permission 
to use file material for that purpose should be 
granted with the limitation that in making such 
use there should be no disclosure of identity or 
of means for discovering identity. 

· .. establishment of a Board of Trustees of the public 
defender system. The Board should consist of a 
small, independent body of citizens with visitation 
powers to assure the public that the service is 
what it is intended to be. Since the subject area 
is technical and professional, about half the mem
bership should be actively practicing lawyers; the 
rest should be knowledgeable citizens. It is sug
gested that the Board consist of eleven members: 
four appointed by the Governor; three appointed by 
the Supreme Court; three appointed by the Bar 
Association of the State; and one appointed by the 
Association of the Board of Chosen Freeholders. 

· .. an explicit provision making it clear that although 
the cost of the service will be borne by government, 
this is in no way to affect the duty of the Defender 
and his staff in relation to those represented, in 
every professional sense. That relationship must 
be the same as for privately engaged counsel. And, 
since sole authority over the profession is vested 
in the Supreme Court by the Constitution. every law
yer involved. in the service is to remain fully subject 
to its jurisdiction in that sense. . 

· .. a provision for periodic reporting to the Governor, 
the Legislature, and the Supreme Court, by both 
the Defender Office and the independent citizen body. 
is essential. This should include the function of 
recommending statutory changes, including changes 
in the criminal law, and changes in court rules. as 
appropriate to improvement of the whole system of 
criminal justice, control of crime. rehabilitation of 
offenders. and so on. 
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••• a suitable guideline to divide the trial workload 
· between the staff of the Defender general and 
· the outside trial pools in a fashion that will con~ 
Hnue to develop experienced members of the Bar 
in the specialty of criminal taw and thereby avoid 
the risk of having this field served by too small a 
number of qualified counsel. 

, .. an arrangement through which the level and quality 
of performance can be measured for adequacy 
according to professional standards established by 
the Supreme Court, and with authority in specific 

· cases for the entry of appropriate orders in respect 
to the seleCtion of outside counsel as the nature of 
the case may require . 

• • • a provision to place the Defender Office "in" a 
suitable executive department, as required by 
the Constitution. The Department of Law and 
Public Safety would obviously be inappropriate 
because of its deep involvement in prosecution 
and law enforcement. The Commission recom
mends the Department of Institutions and Agencies, 
since this service is fundamentally a welfare ser
vice. It is the strong recommendation of the Com
mission that the official quarters of the Public 
Defender and his staff should not be housed in any 
municipal or county buildings or offices. 

This last point has been the source of some confusion and possible 
misundr;lrstanding, and deserves further exposition. The problem is one of 
·governmental structure, arising from the provision added to the 1947 Con
stitution as Art. V, sec. IV, par. 1: 

"All executive and administrative offices, depart
ments and instrumentalities of the State govern
ment, ... and their respective functions, powers 
and duties, shall be allocated by law among and 
within not more than twenty principal departments, 
in such manner as to group the same according to 
major purposes so far as practicable. " 

And, by Art. m, none of the powers of the legislative, executive. and 
judicial branches is to be exercised by the others. 
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!I , The establishment of a particular system to provide counsel to t.he 
indigent is a legislative function. The two Houses form the branch which is 
to make the decisions controlling the nature and structure of the system and 
to provide the funds for its operation. ' 

The actual day-to-d8Y operation of a Statewide defender system is 
obviously an executive function. The operation is the way in which the statute 
enacted by the Legislature is carried out, administered, and executed. ' 

The function of the judiciary is twofold: (a) as the impartial vehicle 
through which an a.dversary system is carried out, it will decide the outcomej 
of particular cases; (b) as the sole repository of the professional cOnscienQe i, 
the Supreme Court will be concerned with the professional and ethical per- i 
formance of lawyers who serve as defenders, in individual cases and in the ! 
aggregate, but without intruding upon areas of executive or administrativ~ 
concern which do not involve professional or ethical matters. 

Quite plainly, then, the defender system must be placed "in" one of 
the principal executive departments. From a functional standpoint, the most I 
logical would be Law and Public Safety; but the Attorney General is necea~ I 
sarily involved so deeply in law enforcement, and is so much on the other 
side of the adversary relation, that to place the unit there would only invit~ 
a lack of confidence as to the dedication of the defender to his client. 

Of the other 'departments, the only one that can be said to have a 
major purpose compatible with the defender is Institutions and Agencies. 
Despite the fact that this department is responsible for the incarceration of 
a convicted defendant, its functions in that regard are sufficiently neutral as 
to present no significant problem. Its major service is fundamentally a . 
welfare function .. It is, or ought to be, as much or more concerned with, 
rehabilitation of the convicted criminal as it is with his incarceration. It 
has nothing to do With whether he is innocent or guilty. 

The technical solution to this collateral problem is to have the 
enabling Act place the new unit "in." but make it clear that it is not "of, " 
the Department of Institutions and Agencies. The "in but not of" distinction 
was relied on in N. J. Turnpike Authority v. Parsons, 3 N. J. 235, at 243-
245 (1949) to support the independence of the Authority in respect to liability 
on its bonds while recognizing compliance with Art. V, sec. IV, par. 1. . 

If need be, the defender unit can be set up as an independent entity, 
as a public corporation, "in" but not "of" the Department of Institutions and 
Agencies. Such an approach would help to underscore the essential inde,' 
pendence of the unit in terms of having a primary obligation to individual 
clieints, and yet satisfy the Constitutional requirement for manageable house-
keeping. . 

It is probably not necessary to go that far; the independence of the 
unit in respect to duty and policy can adequately be spelled out in the law, bu~ 
,if there be any doubts inthat regard they can be resolved by estabfishing a I 
separate public entity. i 

I 
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Fro:,~: OFFICE 0::: TUE GOVERKOR For Release: y~y 2, 1967 

S'l'ATD:EX'l' !)Y ACTING GOVERl.\OR SInO L. RI:JOLFI 
lJPO~ SIG\\'I>:G P:Ji3LIC DE.'F;~~ER BILL S-287 

I Hould like to commend the Legislature for passing S-237 

a;<d thereby der.:onstrating once more its conCern for equal justice under the 

law. By placir.g public defenders of indig~.t persons on a par with paid 

attor..eys, this l~w will, I think, foster the ideal of equal justice for all 

of our citizens. 

~nder S-287 the State will administer and finance the public defender 

system, the cOsts of which were previously paid by our counties. In this regard 

I would like to quote the follotving from the m~ssage delivered by Governor 

Richard J. Hughes to the Legislature on January 10, 1967: 

Utt should be pOinted out at this time that according to 
the Comwission (on the Defense of Indigent Persons Accused 
of Crime) this program will cost the State more than 
$2 million annually. 11 

This expenditure, as Governor Hughes noted, is one of the results 

of a determined effort by the State government. to do everything it possibly can 

to be of assistance to our counties, within our budgetary limitations. 

At the time of this signing I would like to acknowledge the work 

of the members of the Commission on the Defense of Indigent Persons Accused of 

Crime whose report submitted on December 22, 1966, was the basis for the draft~ 

ing and introduction of this bill. 

II liililil if II II 
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PUBLIC BROADCASTING FOR NEW JERSEY J 

.' ,' . .: : .... ' 

M 7'>u bl Ie. 

A report and recommendations to New Jersey citizens by 

the Commission on Public Broadcasting for New Jersey 

established by Richard J. Hughes, Governor, to study 

and develop plans for public broadcasting in New Jersey. 

May 1968 

CONFIDENTIAL 
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ORGANIZING FOR PUBLIC BROADCASTING IN NEW JERSEY 

The Commission recommends that the Governor and the state Legislature 
act promptly to authorize and establish a state-chartered, nongovernmental, 
nonprofit corporation charged with the responsibility for administering and 
managing a system of public broadcasting and public broadcasting teleco=unica
tions for the State of New Jersey. The proposed "Corporation for Public Broad
casting and Public Broadcasting Teleco=unications for the state of New Jersey" 
·should be empowered to receive and disburse government and private funds in 
furtherance of its authorized purposes. The Corporation, established to serve 
the state's public interest, should be designed and maintained in a manner which 
will permit it to respond to and promote that interest •. The Commission believes 
. that such a Corporation is fundamental for the creation and operation of public 
broadcasting in the state of New Jersey and will serve to enhance diversity and 
excellence in public broadcasting and provide the citizens of New Jersey with a 
state instrumentality which can reflect freedom, imagination, and initiative in 
broadcast programming that is truly responsive to local, regional, and state 
requirements and demands. 

In reaching a decision about what would be the desirable organizational 

form for a statewide public broadcasting and public broadcasting telecommunica-

tions system within New Jersey, the Commission has been keenly aware of the 

traditional interest of Americans in fostering the expression and interchange of 

free ideas and the co=unication of responsible information to its citizenry. As 

with others who have concerned themselves with these important questions, the 

Commission has recognized the speCial sensitivities inherent in the field of broad-

casting as well as the need to establish an institution which can effectively serve 

the citizens and public broadcasting needs of the State of New Jersey. For us, 

this has meant designing an organization which can be sustained and operated on 

behalf of the public, but which is insulated from political interference, controls, 

and entanglements. 

-28-
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The Commission has considered and analyzed several organizational· 

alternatives and has evaluated the conclusions of other state and national com

missions working with the problems and opportunities in public broadcasting. 

The Commission is convinced that New Jersey and its citizens can best be 

served by the creation of a state-chartered, nonprofit, autonomous corporation 

constituted as an instrumentality of the state and responsible for providing to the 

community at large responsive and balanced public broadcasting. 

In the course of its work, the Commission has studied the possibility 

of creating a new division or section within existing departments of the state, as 

for example within the Departments of Education, Higher Education, or Com .. 

munity Affairs. But because of the specific mission and designated responsi

bilities of these departments, the Commission is persuaded that it is unreasonable 

axid unrealistic to expect -- or reqnire -- existing departments to direct their 

energies to providing a dynamic public broadcasting system within the state of 

New Jersey. 

The Commission has also looked into the feasibility of creating a new state 

department devoted solely to public broadcasting. The Commission believes that 

such a new department would not adequately serve the needs of New Jersey public 

broadcasting and thereby the public interest. It is the Commission's firm judgment 

that direct government involvement in public broadcasting should be kept to a 

minimum and that a new state department would not afford the desirable degree of 

insultation from political interference and entanglements -- an insulation which 

promotes diverSity, experimentation, innovation, and freedom of creativity in 

-29-
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public broadcasting. Furthermore, because of the special professional skills 

and competences required to administer and operate a quality public broadcast-

ing system and the shortage of creative, qualified talent in these fields, the Com-

mission feels it would be undesirable to limit staff recruiting to state civil service 

requirements and regulations. In this regard, the Commission's conclusions are 

in line with the findings of the Carnegie Commission on Educational Television and 

the expression of public policy set forth in the federal Public Broadcasting Act of 

1967. 

The Commission considered a third possibility, namely the confederation 

of noncommercial radio and television stations within the state. The Commission 

believes this to be the least effective organizational design as there are clear 

disadvantages inherent in this type of arrangement. Techuical and fiscal ineffi-

ciencies and duplication can easily arise. Second, while New Jersey noncommercial 

stations must stand as the bedrock for a diversified and effective pUblic broadcast-

ing system, it is doubtful that a confederation of the stations could provide the kind 

of statewide leadership -.., and perspective -- required for a viable New Jersey 

public broadcasting system. Obviously, any form of confederation raises questions 

of imbalances in financing. Such imbalances would lead to an unsatisfactOry 

rationalization of the limited private and governmental funds needed to serve a 

statewide public broadcasting system and its stations. 

The Commission considered the possibility that.Channel12, Philadelphia 

and Channel 13, New York might be able to meet the public broadcasting needs of 

New Jersey. However, after much deliberation and after hearing testimonies 

-30-
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FROM: Office of the Governor FOR RELEASE: Monday. February 3, 1969 

The Governor presented today the Executive Reorganization Act of 1969, 

a measure he proposed in his Seventh Annual Message to the Legislature. 

This bill authorizes the Governor to periodically review the administra

tive structure of the Executive Branch and recommend changes in that structure 

which would result in increased savings or effectiveness. Patterned on the 

federal Reorganization Act (5 U.S.C. s 901, ~ ~), the bill authorizes 

the Governor to transmit to the Legislature a reorganization plan for the 

reallocation of functions or agencies. If the Legislature does not by re

solution disapprove of the proposed reorganization plan, it becomes law 

within 60 days of its presentation to the Senate and General Assembly. 

Governor Hughes noted that the Federal Act was so successful that when 

it expired with the beginning of the new congressional term, it was one of 

the first measures which President Nixon asked the Congress to re-enact. 

Governor Rockefeller of New York also requested similar legislation in his 

Annual Message of this year. 

Governor Hughes said: 

"This bill will finish the work begun by the Constitutional Conven

tion of 1947, which for the first time sought to organize New Jersey's 

executive department~ along functional and efficient lines. For too long 

in New Jersey we have been adding function. to function without ever being 

.hle to stop and look at the over-all picture and the relationship of the 

old functions to the new ones. 

"With this bill, the next Governor will be able to undertake many 

To the degree that the Executive is more responsive to 

Governor, it is through him more responsive to the Legislature and to 

people. I look forward to bi-partisan support for this meaSure. II 
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6 agency pursuant to a reorganization pln.n j but such orders, rules 

7 and. regulations shall continue with full (oree and effect until 

8 <L11ende>i or re.pEaled pursuant to law. 

1 Ie. Tbi-s act shall net affect act.ions or proceedings, oivil or 

2; criminal, brought by or against any department, commission, coun-

3 cil, board, authority, officer or other agency, the functions, powers 

4 and duties of which have been transferred or abolished pursuant 

5 to this act; nor shall any reorganization affect any order or reeom-

6 mendation Dlade by, or other matters Or proceedings before, any 

7 department, commission, council, board, officer, authority or agency, 

8 the functions, poweiS a.."ld duties of wbieh have been transferred or 

9 3.00 lished pursuant to a reorganization plan under this act. 

1 11. All acts and parts of acts inconsistent with any of the pl'ovi

:.1 siom of this act and with a reorganization plan adopted hereunder, 

3 are, to the extent of such inc-onsistency, hereby repealed. 

1 12. This act shall take effect on January 13, 1970 . 

STATEMENT 

Thie bill authorizes the Governor to periodically review the ad

ministrative structure of the Executive branch and recommend 

changes in that structure which would result in increased; savings 

or effectiveness. Patterned on the Federal Reorganization Act 

(5 U. S. C. § 901, et seq.), the bill authorize. the Governor to trans

mit to the Legislature a reorganization plan for the reallocation 

of functions or agencies. If the Legislature does not by resolution 

disapprove of the proposed reorganization plan, it becomes law 

within 60 days of its presentation to the Senate and General 

Assembly. 

-- --- -- -- --. --

-128a· 





o . 
Report, To ,~ational Governors' Conference? 
By The®Study' Committee on Constitutional 
Revision and Governmental Reorganization p! 

In recent years, governments at all levels have been asked to assume ever increasing responsibilities. Funda
mentally, this pressure for broadened public services is the result of population growth and, especially, of the 
movement of people from rural into urban areas. 

Confronted with these challenges, state governments have been almost universally handicapped in their 
ability to respond in time and with solutions as far-reaching as the need for them. 

Our study committee's primary assumption was that this incapacity of the states is not inevitable. Rather, 
.it is the effect, in large part, of archaic state constitutions and of disorganization in state executive departments. 
Just as these arrangements were originally devised by one generation to meet its particular requirements, so must 
they be re-examined in our time in. the light of new circumstances. 

While some progress has been made in a few states, the reporting of it has been irregular and disconnected. 
This report includes an analysis of major themes in state constitutional and administrative change over the last 
five years together with a digest of our principal findings. 

In the area of constitutional reform, we have stUdied developments in the fifty states over the five-year 
period 1963-1967, inclusive. Emphasis is given to provisions affecting the executive, legislative and judicial branches, 

; amending procedures, and fiscal policy (revenue and public indebtedness). 

Our survey of progress in executive reorganization also includes all states, for the same five-year period. 
, Both constitutional and statutory developments are included. Among subjects of inquiry are changes affecting the 

Governors and their immediate staffs, budgeting, personnel, departmental organization, and the procedures by 
which organizational reform can be accomplished. 

It is our hope that this study and the one which we will present to the 1968 National Governors' Con
ference will be of significant help to all Governors in improving their ability to meet and solve the problems 
facing state governments. 

COMMITTEE MEMBERS: 

Governor John B. Connally, Vice Chairman, Texas 

Governor Tim Babcock, Montana 

Governor Calvin L. Rampton, Utah 

Governor Dewey F. Bartlett, Oklahoma 

Governor Roger D. Branigin, Indiana 

STAFF DIRECTORS: 

. Dr. Hugh A. Bone, University of washington 

Governor Daniel J. Evans, Chairman, Washington 

Governor Norbert T. Tiemann, Nebraska 

Governor John A. Burns, Hawaii 

Governor Charles L. Terry, J r., Delaware 

Governor Walter J. Hickel, Alaska 

Governor Harold E. LeVander, Minnesota 

Dr. George A. Condon, Washington State University -130a-
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PART II 

GOVERNMENTAL REORGANIZATION 

Chapter I 

THE STRUCTURE OF THE STATE EXECUTIVE 

Most states' constitutions, and the intial statutes required 
to implement them, were adopted in the eighteenth and 
nineteenth centuries. While generalizing about the 50 Ameri
can States is hazardous at best, it should be observed that 
certain notions about government were widely held when 
these basic documents were drafted. 11any of these beliefs are 
still popular today. 

They flow from what must be termed an "anti-govern
ment" bias, rooted in fear and distrust of public institutions. 
It is an attitude which is best understood in the context of 
the revolutionary era, which spawned the first state constitu
tior~. The "anti-government" premise, when applied to spe
cific problems in need of public solutions, had inevitable 
effects on the form of governmental arrangements. Governors 
were given short terms (of only one year, in some cases) and 
many could not serve twO terms consecutively. In addition to 

tenure Emitations. the powers of Governors were doled out 
sparingly. Even such a device as the executive veto, now 
common, was denied them. 

During the Jacksonian period of the early 1800's the 
"democracy" of the time caused emergence of the "plural 
executive." If it was desirable to elect one executive, the 
argument went, the blessings could be multiplied, and more 
widely enjoyed, by electing others. Besides, it was believed 
that such a diffusion of power provided extra guarantees 
against the emergence of a tyrant. 

Thus bepn what has come to be called the "long ballot." 
As applied in state after state over the years, the long ballot 
has generally meant th~ election of a dozen or so state 
executives. In some states the practice has been extended to 
include members of regulatory commissions and boar~s of 
regents of educational institutions. 

While this broadening of the elective process appeared 
plausible and "democratic" enough on the surface, it became 
all too apparent that no one individual could be held effec
tively accountable for the conduct of state govern!11ent. 

Added to the plural executive principle was widespread 
commitment to the ideal of legislative supremacy. The first 
state Governors were elected by their legislarures. They lacked 
formal means of exercising influence over legislation, were 
given minimal Staff assisrance, and had but limited powers of 
appointment and removal. By any standard, Governors were 
poorly equippped either to influence administration, or to 
affect the enactment of laws. Legislatures, on the other hand, 
were able to maintain surveillance over the executive by their 
virtually complete control of the budgetary process. The con
cept of the budget as a management tool was unknown and, 
had it been promoted, the idea would doubtless have been 
dismissed out of hand. 

24 

In general, it was assumed. that legislatures (then, as now 
in session for relatively short periods) would exercise su 
overall control of the executive branch as proved to exce 
the competency of the electorate. 

During the 1800's, especially in the middle and latte 
parts of that century, certain changes occurred in State execu 
tive departments. Along with other officials in the executiv 
branch, the Governor was everywhere made popularly elective 
He secured a basis for direct involvement in the legislativ 
process through the veto, which was developed in severa 
forms. These and other advances had the total effect 0 ( 

strengthening the executive department in relation to th ( 
legislative branch. Their potential significance for the ~Govet" 
nor, however, was lessened by continued adherence to an 
extension of the plural executive system. 

By 1900 the executive and legislative branches were essen ( 
tially coordinate. There existed in most states a proliferat 
executive, with numerous independently elected depart~en 
heads and commissioners. Budgeting was a leR:islati~e func 
cion. The few states with civil servic~ laws dilig~ntly insulate L 
their personnel systems from "political" influence. 

And with all of this, a single question became increasingl 
crucial, and seldom answerable: "Who is in charge of stat 
government?"l 

Chapter II 

THE REORGANIZATION MOVEMENT 

The beginning of the twentieth cenrury brought with it 
movement for governmental reform at all levels-national 
state, and local. 

e 

Several factors accounted for this widespread interest in 
change. One was the fact that a number of governments 
earned notoriety through inefficiency and corruption of some
times massive proportions. Power had been so thoroughly· 
diffused that accountability within government was ~irtually 
nonexistent, and the ultimate sanctions of the electorate were 
tOO unwieldy to be effective. 

A second factor ~as the formation of several private c 
organizations, such as the National Municipal League, which 
equipped themselves to study governmental ills and propose 
solutions. And a third was the emergence of a· group of I 

academicians specifically interested in the "science," as they 
came to term it, of public administration. 

Out of all this there developed concepts and standards 
which proved useful to analysis of public institutions. They . 
were given credibility through the work of President William . 
Howard Taft's Co=ittee on Efficiency and Economy. An 
early state attempt at administrative reform ca.D?-e in 1915, ; 
when a new constitution was proposed (but rejected by the· 
voters) in New York. 

J For a more detailed history of state administrative reor~zacioo, 
see Byron R. Abernethy, Some Persisting Questions Concermng the 
Constitutional State Executive, Lawrence: Governmental Resea!ch 
Center, University of Kansas, 1960; Governmental Research Senes. 
No. 23, Chapters I, VI. Also Council of State Governmentsi 
Reorganizing State GoveNJment Chicago: The Counci~ 1950, 
Chapter I. -131 a-



. first successful effort at state administrative reorgani
)0· a major scale oCOlrred in Illinois in 1917. Since that 
tterest in reorganization has arisen in state after state, 
.ltly according to no particular pattern. In recent history 
itate activity can undoubtedly be attributed to stimuli 
,,[ by the two federal Hoover Commissions, of 1947-
nd 1953-1955. "Little Hoover Commissions" spawned 
l variety of auspices, both public and private, have been 
nplace. 

: movement for administrative reorganization has been 
:ted to no single set of postulates throughout its half
. of history. Even less do those reforms which have 
.dopted in various jurisdictions display any sort of 
tting uniformity. Rather, they reflect contemporary no
lended with the legal and political requirements of the 
18 juridiction. At the same time, certain general con
an· be put forth as representing the consensus of those 
Iy engaged in the study or practice of public adminis-
To state them here is to suggest some standards by 

recent administrative changes in the states may be 

\uthority and responsibility should be integrated hier-
11y under a single, eleaive chief exeOltive. As corollar
tbis principle, (a) the Governor should have a four
rm, (b) he should have broad powers of appointment 
moval, and (c) there should be clear provision for 
ion to the office in case of the incumbent's death or 
:ty. 
)epartments should be organized along functional lines, 
.iriimum overlap between agencies. 
.1a jor administrative units should be headed by a single 
ual, appointed by and responsible to the Governor. 
30ards and commissions should serve only in advisory 
=xcept when they perform quasi-legislative or quasi
L functions. 
rhe number of agency )leads reporting directly to the 
lor should be limited-probably to 20. 
3udgeting, planning, and personnel administration are 
~or both management and policy formulation, and 
be structUrally related to the chief exeOltive. 
'\.uxiliary (housekeeping) services, such as accounting, 
sing, and property management, should be centralized 
:he Governor. 
[bere should be a functioning cabinet, through which a 
lOr can establish coordination and provide direction to 
ninistration. 
The pre-audit is properly assigned to the executive 
as a management device, while the post-audit should 

:ormed independently of the executive. 
The chief executive should be empowered to reorgan

a continuous basis, subjea to legislative veto.1 

~ "principles" of state administrative reorganization have been 
discussed. and their merits debated. The standard sources 
A. E. Buck, The Reorganization 0/ State Governments in the 
States, New York: National Municipal League, 1938, pp. 
and the Council of State Governments, Reorganizing State 
ment Chicago: The Council, 1950, pp. 3-7. 
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These principles, though subject to processes of selection 
and adaptation in specific cases, constitute the fundamental 
ideology of modern efforts to reorganize state government. 
They assume the desirability of a system of accountability 
within government and to the electorate. In this fashion the 
political and administrative processes can be, and in fact 
ought to be, mutually supportive. 

What is the challenge to administrative theory in the 
states today? A partial answer is suggested by the following 
comment on the current statuS of the executive branch in the 
states: 

The states have an average of 85 separate state agencies 
and five independently elected department heads. Admin
istrative boards are numerous; members commonly have 
terms that overlap and extend beyond the Governor's, and 
in many cases they are elected or chosen in ways beyond 
the Governor's controP 

Much remains to be done. Yet this should not obscure the 
fact that. much h~ also been accomplished, as is indicated in 
the following pages. 

Chapter III 

THE OFFICE OF THE GOVERNOR 

Changes in TtM'm, Transition, and Succession. During the 
1963-1967 period, a number of states reformed important 
aspects of the Governorship as a public office. These included 
changes in the mode of electing the Governor, the term of 
office, and in transition between administrations. The funda
mental character of these matters often meant that constiru
tional action was a requisite ingredient in the· process of 
change. 

At least six states adopted important changes in the proce
dU1'e of electing their Governors. A system of joint election of 
Governors and Lieutenant Governors, as is the case with the 
President and Vice President at the federal level, was adopted 
in Connecticut, Hawaii, Massachusetts, Michigan, and Wis
consin. Florida changed the time of electing its Governor and 
cabinet officers to even-numbered years between presidential 
elections. 

Governors were given four-year terms in Massachusetts. 
North Dakota, Michigan, Nebraska, and Wisconsin. Thus the 
trend away from the two-year term for chief executives 
gained new suppOrt over the last five years. Other states chose 
different ways of liberalizing tenure provisions affecting Gov
ernors. The vOters in Louisiana, Oklahoma, and Pennsylvania 
adopted constitutional amendments permitting their Gover
nors to serve twO consecutive terms in office. Missouri re
moved its constitutional- prohibition on a Governor succeed
ing himself. Nebraska tempered its adoption of tbe four
year term with a provision limiting a Governor to twO 

successive terms. 

Regardless of his term of office, the typical newly-elected 
Governor is handicapped in trying to put his administration 

2Committee for Economic Development, Mode1'nizing State Gop
ernment, New York: The Committee, 1967, p. 50. 
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VERBATIM TRANSCRIPT OF MAY 28, 1970 1327 

behaved in office-nevertheless, this is a deterrent to whole
sale dismissals of officers of the state who should be retained 
throughout their terms. 

PRESIDENT WITWER: Does the committee wish to 
wind up before we hear from Mrs. Netsch? 

MR. YOUNG: I think, Mr. President, that Delegate 
Davis stated our position very well; and I just wanted to add 
that on many of these commissions-as a matter of fact. I 
would guess most of them-that there are always minority 
members, and the governor might move in and remove the 
members of the minority party and put some members on that 
were a little more friendly to him. 

PRESIDENT WITWER: Thank you. Mrs. Netsch, will 
you conclude? 

MRS. NETSCH: May I comment just briefly on the 
questions that have been raised, Mr. President? The concem 
about whether or not the language is sufficient to permit the 
governor-and this is true, incidentally, in both the commit
tee's proposal aa,d my own-to permit one governor to remove 
an appointee of a predecessor govemor- I have no problem 
with that as it is written in either the majority report or my 
proposed amendment; because it does not say the governor 
may remove any officer he appointed. It says that he may re
move any officer whom he may appoint-and it clearly is that 
office which is referred to, not the individual holder thereof. 

I agree with Delegate Young-I think there is no question 
that this would be read to apply to the governor's filling of a 
vacancy in the office of lieutenant governor or secretary of 
state, or whatever. Those are not offices which he has the right 
to appoint. He may only fill a vacancy when it occurs pursuant 
to the particular constitutional provision. 

And finally, if I may respond again to the point that Mr. 
Davis has raised-again I would simply suggest that the gov
ernor is, under the present constitution, perfectly free to re
move any members of any boards or commissions or whatever 
that he chooses to adjust membership of. If a governor were 
really determined to go in and make a wholesale change in 
membership of a board-the example that Delegate Davis was 
suggesting -I think he would be in no way deterred from 
doing that by the present constitutional language, because his 
judgment-his naming of one of these grounds of removal-is 
absolutely unchallengeable in the courts, and that is a c1ear
cut holding by the Illinois Supreme Court. 

On the other hand, the present language-the committee's 
language-does present, I think, a very major deterrent to a 
govemor who is faced with the kind of dilemma that Delegate 
Butler referred to, where there is a major policy or personality 
difference between the governor and one of his own major ex
ecutive agency heads. He is either compelled to live with the 
man or to charge him with some fairly serious charges. And 
that, it seems to me, is an unconscionable dilemma to face the 
governor with. 

PRESIDENT WITWER: Thank you. Are we ready 
now? We are on the Netsch amendment of section 22. Those 
who favor it, please say aye. Those opposed, nay. It has failed. 

Any other amendments on section 22? Mr. Rachunas? 
MR. RACHUNAS: Thank you, Mr. President. I think 

I'd like to take my proposal to Style and Drafting. Just read
ing the section 22, it seems as though the governor may re-

• 0 

move someone that he may have appointed for incompetence. I 
just think that Style and Drafting ought to look at this. So I 
withdraw my proposa\. 

PRESIDENT WITWER: Mr. Rachunas withdraws his 
proposed amendment. It wasn't actually tendered, and he will 
take it up with Style and Drafting. Any other amendments of 
section 22? If not, do we hear the usual motion? 

MR. YOUNG: Yes, Mr. President, I will move that sec
tion 22 be approved on first reading and forwarded to Style 
and Drafting. 

PRESIDENT WITWER: You have heard the motion. Is 
it seconded? Seconded by Mr. Jaskula. Are you ready? Those 
who will adopt will please raise the hand. Now, if you will 
lower your hands, those who are opposed. There seems to be 
no opposition. This motion is passed by a vote of seventy-six, 
yea; no nays. Thank you. 

I will ask Vice-President Alexander if he will come forward" 
please, and preside for a few minutes. 

VICE-PRESIDENT ALEXANDER: Now, Chairman 
Tecson, \""i!1 you take charge of the explanation of sP..£tion 23? 

MR. TECSON: Mr. Vice-President, our committee has 
mentioned in the past "merely proposals," and they brought 
to my attention that I am just "merely" sitting up here, and 
tbey thought that perhaps I should take my turn. So, there
fore, I have the opportunity to present to the Convention sec
tion 23, "Agency Reorganization." 

Thi s is more in the nature of a housekeeping function, I 
would say. It's a device which is new to the state of Illinois. 
It's present in other states in their constitutions, and the pur
pose of this section is to give authority to the governor to reor
ganize agencies which are directly responsible to him. It in no 
way touches upon or impinges upon the authority of other 
elected officers. It in no way touches upon or impinges upon 
quasi-judicial or quasi-legislative boards-for example, the 
Commerce Commission, or the Industrial Commission. It is 
designed mostly to assist the govemor in his duty as chief exec
utive, to help realign functions, mostly in his Code Depart
ments. It is not intended to create any authority or to remove 
any authority. 

I will hold up in front of the Convention a chart which most
of you are familiar with, but for the record, I am holding up a 
chart on Illinois state government; and even though you can-, 
not see it accurately, to your left is the legislative branch of the 
government, and I have drawn a circle around it. It does not 
apply to the legislative branch. To your right is the judicial, 
and it does not apply to the judicial part. And I also indicated 
earlier-it does not apply to the other elected officers. It refers 
to this middle section of the chart-these many, many boards 
or agencies within the Code Departments-twenty-one Code 
Departments is what it's mostly intended to apply to. 

Further, the reorganization, as we set it forth here, is done 
by executive order; and if it affects existing law, this reorgani
zation as proposed by the office of the govemor would stand 
approved after the passage of sixty calendar days after the re
ceipt by the General Assembly, unless disapproved within that 
time by a majority of either house. And that-in essence-is 
section 23, "Agency Reorganization." 

VICE-PRESIDENT ALEXANDER: Are there ques
tions now of the committee before we proceed to entertain the 
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SENATE BUDGET AND APPROPRIATIONS COMMITTEE 

STATEMENT TO 

SENATE COMMITTEE SUBSTITUTE FOR 

SENATE, No. 218 

with committee amendments 

STATE OF NEW JERSEY 
DATED: JUNE 14.2007 

The Senate Budget and Appropriations Committee reports 
favorably the Senate Committee Substitute fOi Senate BiH No. 2!8 

with committee amendments. 

Senate Bill No. 218 (SCS), as amended. transfers the duties and 

responsibilities of the Victims of Crime Compensation Board (VCCB) 

to a new executive agency to be known as the Victims of Crime 

Compensation Agency in the Department of the Treasury. 

The substitute bill. as amended, directs that the executive director 

of the agency will be appointed by the Governor with the advice and 

consent of the Senate and will serve at the pleasure of the Governor. 

The executive director, in consultation with the Victims of Crime 

Compensation Review Board, will be responsible for developing, 
establishing and supervising all the agency's practices and procedures. 

The Governor may appoint an acting executive director when the law 
takes effect until the qualification of the person to be nominated with 

advice and consent. 

The substitute bill also establishes within the Victims of Crime 

Compensation Agency a Victims of Crime Compensation Review 

Board. The board will be composed of five citizens appointed by the 
Governor with the advice and consent of the Senate. At least one 

member of the board must be an attorney licensed in this State and 

have five years experience. The board members are to serve three year 

terms, but may be reappointed. See section 4. 

The purpose of the Victims of Crime Compensation Review Board 

set forth in section 2 of the substitute is to: 

(I) hear appeals from decisions of the Victims of Crime 

Compensation Agency involving issues of victim compensation; 

(2) consult with the executive director in developing, establishing 

and supervising all practices and procedures of the agency; 

(3) to review individual and supplemental awards to a victim or a 

victim's family in excess of $10,000 in the aggregate. and awards of 

attorney fees for legal representation to victims; 
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(4) to review, on at least a bi-monthly basis, information detailing 

the aggregate claims received and paid by the agency, and the 
operations of the agency; and 

(5) to review and. if appropriate, approve any rules and 

regulations. standards, and maxi mum rates and service limitations for 

reimbursement proposed by the agency. 

The s!lbstitute revises the statutes concerning t~e VCCB. Some of 

the changes to be noted include: 

I) increases fees for attorneys who represent crime victims 

(section 9); 

2) establishes liens on the net proceeds of settlements, judgments 

or awards (section 22); 

3) provides for the executive director of the Victims of Crime 

Compensation Agency to appoint the Director of the Office of Victim

Witness Assistance (section 31): 

4) expands the functions of the victim-witness rights information 

program to include providing certain free information to victims and 
training attorneys and victim service providers (section 32); 

5) repeals provisions requiring submission of injured person's or 

decedenes medical reports to the VCCB and the VCCB's authority to 
require examination by impartial medical experts; 

6) increases the amounts that may be provided as emergency 
awards, specifying ttt3.t the maximum amount of anyone emergency 

award may not exceed $2,500, with a maximum of $5.000 to anyone 
person (section 13); and 

(7) spec~fically abolishes the current Victims of Crimes 

Compensation Board, and terminates the current members' terms 
(section 3). 

As amended and reported, the substitute is identical to Assembly, 

No. 2322 (3R), as amended and reported by the committee. 

COMMmBE AMENQMENTS: 

The co"mmittee amendments locate the Victims of Crime 

Compensation Agency and the Office of Victim-Witness Assistance as 

agencies within the Department of the Treasury. 
The committee amendments also remove the definition of "family 

relationship group" because the definition is no longer needed. This 

term was appropriately deleted from the statutes governing the VCCB 
in 1990 in order to comply with federal requirements to ensure that 

victims of domestic violence and drunk driving are not excluded from 

eligibility for compensation. 

FISCAl. IMPACT: 

The Office of Legislative Services estimates the potential cost 

savings of this bill could be between $286,963 and $449,284 annually 

for the allotted four board member positions. OLS recognizes that one 

board member position is currently vacant and additional expenditures 

may occur based on an increased allowance for attorney fees. OLS 
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allotted $50,000 in the estimate as a minima1 increase in fees for 

attorneys who represent crime victims. 

The Victims of Crime Compensation Board consists of one 

chairman and four appointed members. One of the appointed positions 

has remained vacant for the past year. As of 2006. each of the three 

remaining board members earned an annual average of $112,321 and 
the chairman earned $116.061. The chairman would be replaced with 

an executive director whose salary presumably would be comparable 

to that of the chairman. 

The Governor's FY 2008 Budget Recommendations propose 

decreasing the VCCB budget by $400,000 in expectation of the 
passage of this bill. 
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Governor Chris Christie Introduces "Shadow Government 
Reform" Legislation to Protect New Jersey Taxpayers 

Wednesday, March 30, 201; Tags: Ethics and Accountability 

Trenton, NJ - Governor Chris Christie yesterday took the next step to bring accountability and oversight to the so-

caned "independent" authorities, boards and commissions that constitute New Jersey's shadow government by 

proposing comprehensive refann legislation for the Legislature's consideration. Since taking office, Govemor Christie 

has aggressively policed the activities of those entities where veto authority exists, including vetoing meeting minutes 

21 times. The Governor has also acted to remove commissioners at the Passaic VaHey Sewerage Commissioners 

and the North Jersey District Water Supply CommissiOf\ where malfeasance and inappropriate conduct were 

uncovered. Extending velo authOrity to entities lacking gubernatorial oversight will allow the Governor's Administration 

to prevent these types of abuses before they occur, ensure public funds are being appropriately used and that ethical 
standards are followed. 

The ~Shadow Government Reform~ iegislation extends gubernatorial veto authority and additional oversight tools to the 

Governor's Office and State Comptroller, establishing and/or enhancing Governor Christie·s ability to police the 

actions of designated multi-jurisdictional, regional entities throughout the state, such as water, sewer and 
environmental authorities that span multiple counties; county and regional utility authorities; entities with publicly 

documented waste, fraud or abuse of public resources; and entities with critical responsibilities that currently lack 

oversight of their operations, spending and budgeting. 

-nle writing is on the wall for New Jersey's shadow government - the abuse stops now. These entities that for too 

long have engaged in conduct without oversight, often at the public's expense, and with a blind eye from members of 

both political parties, wil1 no longer be able to operate with impunity. With this legislation, my Administration will be 

better equipped to continue putting the best interest of the public first by craCking down on waste, impropriety and 
business-as-usual at these entities, where nobody is watching what is going on,~ said Governor Christie. "The abuse 

that defies good government and the public's trust and resources is not a Democratic problem or a Republican 

problem. It is a New Jersey problem that the people sent me here to fix. I urge the Legislature to side with the 

taxpaying, rate paying and toll paying public, rather than the entrenched interests, and quickly take action to end this 

shadow govemment's defiance of standards of good govemment.~ 

Extending or expanding the Governor's veto authority is necessary to prevent waste, abuse and unethical conduct 
before it occurs and rein in the practices of authorities that have continuously flouted Governor Christie's insistence 

on a high-level of accountability in their conduct. The legislation put forward by Governor Christie yesterday will 
establish or enhance oversight and accountabitity at the designated entities through the following mechanisms: 

• Provide gubernatorial oversight through veto within a 15-day window and mandatory service of agendas and 

minutes ufXJn Govemor's Authorities Unit request; 

• ExpresSly provide that board members will serve without compensation; 

• Provide the Govemor with authority to remove a member of the governing body of a regional authority for cause; 

• Require financial disclosure statements from the members of the governing bodies of each regional authority; 

• Expressly define entities as -regional authorities- so that they will be subject to other forms of state oversight, 

including Executive Orders and ethics requirements; 

• Explicitly grant the state Comptroller the authority to inquire into the financials of the regional authorities; and 

• Subject aU -regional authorities· to the New Jersey conflicts of Interest Law administered by the State Ethics 

Commission; 

A copy of the profXJsed legislation can be found as a PDF attachment [pdf 251k] to this release. 

FoUowiOJ is an i\1ustrative list of the authorities, boards and commissions addressed in the legislation: 

Cape-Atlantic Soil Conservation District 

Cumber1and-Salem Soil Conservation District 

Delaware & Raritan Canal Commission 
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Freehold Soil Conservation District 

Hudson-Essex & Passaic Soil Conservation District 

Jersey City Municipal Utilities Authority 

Joint Meeting of Essex and Union 

Lake Hopatcong Canmission 

Landis Sewerage Authority 

Middlesex County Utilities Authority 

Monis County Utilities Authority 

Musconetcong Sewerage Authority 

Nev.; Jersey Meadowlands Commission 

North Jersey District Water Supply Commission 

Ocean County Utilities Authority 

Old Bridge Municipal Utilities Authority 

Passaic Valley Sewerage Commissioners 

Passaic Valley vvater Commission 

Pequannock River Basin Regional Sewerage Authority 

pequannock-Uncoln Park Fairfield Sewerage Authority (aka "Two Bridges Sewerage Authority") 

Plainfield Regional Sewerage Authority 

Rahway Valley Sewerage Authority 

Somerset-Union Soil Conservation District 

Southeast Morris County Utilities AuthOrity 

State SoU COnservation Committee 

Stony Brook Regional Sewerage Authority 

Press Contact: 
Michael Orewniak 
Kevin Roberts 
609-777-2600 
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continue. through consecutive tenns, many worthy projects and polio 
cies which they initiated? 

To meet the argument of self-perpetuation in office. I am firmly 
convinced that where the Legislative Branch does not become com. 
pletely subservient to the Executive. as was the case in the Federal 
Government during the years }934-1941, the electorate today is 
sufficiently informed through the press, and manife&ts enough per. 
.sonal understanding. to turn out of office any political charlatan. 
Consequently, 1 am in hearty agreement with the provision of ex. 
tending the term of the Governor to four years, with the right to 
succeed himself for one additional term. 

I sincerely commend you and your Committee, Mr. Chairman. for 
the forthright manner in which you have considered the many pro
posals submitted. Yours is not an easy task, but the approach you 
have taken bespeaks your innate fairness and determination to 
produce a document truly representative of the considered views of 
the majority. May your labors not be in vain. 

Sincerely, 
I. GRANT ScoTr, 

Clerk in Chancery 

I! 
/J 
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APPENDIX 529 

LETTERS OF FRANK H. SOMMER, 
COUNSEL TO THE BOARD OF PtmLIC umITY 

COMMISSIONERS 

STATE OF NEW JERSEY 

BoARD OF UnuTY CoMUlSSlONERs 

July 25, 1947. 
Honorable David Van Alstyne. Jr., . 
Chairman, Committf:e on Executive, Militia ll:nd Civil Officers, 
Convention HaU, Rutgers University, 
The State University of New Jersey, 
New Brunswick, New Jersey. 

Dear Sir: 

Reading Section IV of the Tentative Draft PWfOSals relating to 
the Governor. etc., leads me to submit the follOWIng questions and 
comments to the Committee. 

The section relates to "all executive and administrative offices, 
departments and instrumentalities of the S~ate Goverrunent and 
their respective functions, powers and duties." The words "execu. 
tive and administrative" are undefined. . 

Is the Board of Public Utility Commissioners an "executive and 
administrative" office. department or instrume.ntality? 

The board and other like regulatory agencies are commonly re
ferred to in decisions as "administrative agencies." 

However, the "functioIl$, powers and duties" of the board, other 
than the duty of collecting filing fees. are DOt "executive and admin
istrative" but are in the nature of legislative functions, powers and 
dUties. To illustrate, the power after hearing. on notice, to fix "just 
and reasonable rates" for the future for public utility services is not 
"executive and administrative" but is legislative in nature. The 
other powers, functions and duties of the boa:rd. are of like nature. 

In fact, the board is a "policy making agency" working out and 
applying policies within the outlines of the functions, powers and 
duties broadly set by statute. 

My answer to the question I have put would be that the board is 
not an executive and administrative office, department or instru
mentality. Others will dissent from tWs opinion. The answer to the 
question is involved in reasonabJe doubt. Why not remove the 
doubt? 

If what is purposed is to extend the provisions of Section IV to 
the board, I would submit the follOWing COlllments for considera
tion. 
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The po~ers. functions and duties of the board are, as I have said, 
in nature legislative and judicial, involving pOlicy-mak.ing within 
the limits broadly set by legislation. 
. If Section IV is applicable, the board and its functions, powers 
and duties will be under the "supervision and cont'rOl of the Gov
ernor" and unless otherwise provided by law under the supervision 
and conlTol of a "single executive" acting under the Governor, nom
inated and appointed by the Governor by and with the advice and 
consent of the Senate. senring at the Governor's "pleasure" during 
the Governor's term. 

The "control" by the Governor and the "single executive head" 
under him is undefined 

Is it purposed that every determination by the board, some of 
which are reached after many months of hearing. shall be controlled 
by the Governor and the "single executive head" and be SUbject 
to executive veto and modification? 

1£ so, nothing could he more violative of the purposed objective 
of the constitutional separation of governmental powers. 

If so, of what avail is the provision of the statute eatablishing 
the board, that not more than two members of the board, ",shall be 
members of the same political party"? 

It is as important that the board b~hOUY free from executive 
"control" as it is that the courts be fr t from such controL The 
board's determinations must b,c imp al and uninfluenced. Into 
them political considerations and ulterior motives and pUtposes 
must not enter. The board can function effectively only as public 
confidence that it acts impartially is maintained. 

The statute creating the board recognizes the necessity for as. 
surance of impartiali.ty. It provides that: "No member or employee 
of the board shall have any official or professional relations or 
connection with, or hold any stock or securities of any publk 
utility· •••• operating within this State." 

This statutory inhibition would not be applicable either to the 
Governor or the "single executive." 

If, undel' paragraph 3 of Section IV, the board is constituted the 
head of a principaJ department, these comments remain applicable, 
for the Governor's control remains unaffected and the executive 
officer appointed by the board is subject to the approval of the 
Governor. 

As matters now stand under existing statutes, the board has an 
executive officer within the civil service. 

The board has been stripped of authority to select its own 
counsel. If now it is to be SUbjected to executive "control," what 
measure of independent action wiH remain to it? 

APPENDIX ", 
Forgive the length of this letter which is based upon almost 40 

years of contact with regulatory agencies. 

Respectful1y, 
FRANK. H. SoMMER 

july 28, 1947. 

Honorable David Van A1styne, Jr., 
Chainnan. Committee on Executive. Militia and Civil Officers. 
Convention Hall, Rutgers University, 
The State University of New Jersey, 
New Brunswick, New Jersey. 
Dear Sir: 

Supplementing letter of Friday, on Section IV of .Executive 
Article. 

Have been asked for suggestion as to how situation to which I 
caned attention may be met. 

I suggest that a paragraph somewhat as follows be added: 
"The provisions of rnl$ section shan not extend to Offices, ~artments 

or instrumentalities WhOle funCtions, powen: and dlllics arc in the main 
legislative or judicial In natUre. . 

Classifications and allocation! elfecr.ed under this leedon sbal1 nol be 
subject to judicial review:' 

A clause along these lines would put doubt at rest and would 
prevent possible litigation over classification and allocation. 

Respectfully, 
ruNK H. SOMMER 
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STATE OF NEW JERSEY 
CONSTI1'UTIONAL CONVENTION OF 1947 

COMMITTEE ON THE EXECUTIVE, MILITIA 
AND CIVIL OFFICERS 

Wednesday, July 30, 1947 

Afternoon session 

(Executive session) 

(Minutes) 

The Committee reconvened at 2:15 P.M. 
l\IIembers present were: Chairman Van Alstyne. presiding, Barus. 

Eggers, Feller. Hansen, Miller, S .• Jr. and Smith. J. S. 
The Committee resumed discussion and action on the proposals 

before it. 
No action .was taken on the suggestion of Mr. Drury W. Cooper 

on requiring a two·thirds veto in the house of origin of a bill only. 
No action was taken on th~ proposal of Mr. Paul Sauerland, Sec· 

retary of the State CounciVpf Organizations of the Blind. on ap
pointment by the Governor of the Commissioner of Institutions and 
Agencies. 

Bo.rus move9. to change "another" to "a new" Governor. para
graph 6, Section I [of the Article on the Executive}. Motion 
seconded and carried. 

Paragraph 7, Section I-at the suggestion of Mr. William Miller, 
Barus moved to lise the" same words to cover the inability of the 
President of the Senate and of the Speaker of the House as are used 
in the case of the Governor. Ivlotion seconded and carried. 

Paragraph 8, Section !-Jl1iller moved to insert the words "or per· 
son administering the oHice." Motion seconded and carried. 

The Committee discussed the proposal of Dean Sommer in re
gard to paragraph 2. section IV [of the Article on the Executive 1, on 
such agencies as the Public U tHities Commission. It was considered 
that the proposed wording would allow the Legislature too much 
leeway in establishing the principal departments. 

Miller moved to meet Dean Sommer's objection in part by de· 
leting the words "and controL" Motion seconded and carried. 

Eggers moved to amend paragraph 3 of the Schedule to give the 
Governor power to establish the principal departments by execu· 
tive order if the Legislature fails to take action by the specified time. 
Motion seconded. Discussion broug-ht out the fact that such execu· 
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STATE OF NEW JERSEY 

EXECUTiVE DEPARTMENT 

- April 26. 1985 

~ENATE COllMITTEE SUBSTITUTE FOR -SENATE BI1.L NO. 2046 AND SENATE BILL NO. 2334 

To the Senate; 

Pursuant to Article V, Section I, paragraph 14 of the Constitution, I 

herewith return. Senate Comtllittee Substitute for Se:1ate Bill lia. 2046 and Senate 

Bill No. 2334 witb my recommendations for reconslderation~ 
~ . . 

This bill Sf:ts ,forth a "Fair Housing Act" which adrlresses the New Jersey 

Suprema Court rulings in South Burlington County NAACP v. Mount L&urel, 67 N.J. 

151 (1975) and South Burlington County NAACP v, Mount Laurel, 92 N.J. 158 

(1983). It is ·designed to pro\" ~de an administrative mechanist!!. to resolve 

exclusio~ary zoning disputes in place of protracted and expensive litigatio~. 

The expectation is "that through these procedures, municipalities operating 

within State guidelines and with State oversight will be able to define and 

provide a reaso~able opport~n:t~ for. t~e implementacion of th~ir Mt. L~urel 

obligations. 

To accomplish this the bill establishes a voluntary system through which 

municipalities can submit plans for providing their fair share of low and 

tIloderate income housing to ..... a State Couilc~il on Affordable Housing which \.1ould 

"-c~rtify the plan: This certificatio~would give the pla-:\ a presumption of 

validity in court. The presumption would shift th~ burden o,f proof to the 

complaining p~rty to show that the plan does not provide a realistic opportunity 

for the proviSion of the fair share before a builder's remedy could be institut~rl. 

I~"· additiot'!, the bill- would pern;it regional contribution agreements 

whereby a muni¢ipality could transfer. up to one-third of its Ia:i.r share to 

another municipality Within the same region. The bill also provides for a 

phaSing schedule giving municipalities Do time period, in some cases more than 

20 years, to provide for their. fair share. 

The bill establishes a Fair Housing Trust Fund to provide financial 

assistance for low and moderate income housing. The Fund would he' fini\nced 

with a $25 million appropriation from the General Fund and ""ith realty tran.sft:!r 

tax rev.anues. This bill is tied to Assembly Bill No. 3117 which .... ould increase 

the realty transfer tax revenues and plAces the State1s portion .of the realty 

transfer tax revenues in the F~ir Housing Trust Fund account. The t .... a bills 

are linked together through nn effective d<lte proviSion in S~natc! Bill No. 20!,6 

.. -143a-



· . , 
EXECUTIVE DEPARTMENT 

6 

'Io ass:tst lDunicipalities in obtaining numbers that are realistic, 1 also 

suggest that language be inserted in the bill to e~able the municipality when 

COi.,duc:ti1l3 its housing inventory to have access on a confidential basis to the 

local n~scssor's xecords. I am advised that statutory authorization is needed 

for this •. 

t am also recommending that certain langnage changes be ·made in the 

firidings sect10n of .the hill. We should state that rehabilitation of existing 

housing Dtock ~n the urban centers" must be encouraged. I also believe we 

should note that the: tIt. Laurel obligation is limited to changes in land 'use 

resulntions and clarify that munici~alities need not expend their resourc.es,}or 

Mt. Laurel housing. 

The lIlembersh~p on the Council ell Affordable Housing consists of four local 

officla,ls (one ot' whom must .. b,e. from an urban area and ~o more than one. representing 

county interests). three representatives of households in need of low and . 

mo:le'ratc income. housing (on,,' of whom. shall be a builder of low and moderate 

income hOUSi~g)' and two representing the public interest. 

mend 

In order to hav~ adequate representation of the public ~.ni:erest. I r~com

"-thac three members represent the~public interest and two the needs of low 

and moderate income households, I also suggest that the executive direc.tor of 

tbe New Jerse~ Housing and Mortgage !inance Agency hold one of the positions in 

th'j! latter c·ategory. due to the expeTtis2 of that Agency in low and i:l.oderate 

income housing fina.nces and the numerous responsibilities the Agency is given 

in this bill. 

'the Counc.il is requiTed to. adopt rules and regLllations within fo'ur months 

fi:Oill the bill's effec.tive date. In addltion~ within seven months from thE: 

bill's effective d~te~ the Council must: (a) determine the State's housing 

regions, (b) establish tbe present and prospective need estimates for the State 

and the . regions. (c) adopt guidelines and criteria for U1uni~ipal 'fali share 

dctl'!rmiuationSi adju~tm.:::.nts to foir share and phasing. and (d) provi.de popula-

tion and household projections. However. the Council cannot begin its \-Iork 

until its meto.ber.:;h.i.p Is confirmed. Sii.1Ce I am given 30 days to Dlake the 

nOll1inatlons and the Sellate must thereafter co:tfirm the nominations, the Council':; 

time to perform these functions will be Significantly eroded by the appointment 

-144a-



I -,., en 
III 
I 

"'0 CONSTITllTlONAL OON\ltNnON 

term o[ office o[ county clerks and surrogates :;ball be five yean: and 
o[ sheriffs and coroners shan be three years. Whene'Yer a vacancy 
occurs in the office of county clcrk~ surrogate, sherifl 01' coroner in 
any county. it shall be fined In sneh manner M may be provided 
by law. 

SumON 111 
1. The Governor and aU other Slate oftktrs shall be liable to im. 

peachment for mi!ldemeanor committed during their continuance in 
office ~nd for two )lears thereafter. 

2. The General Assembly shall have the sole power o[ impeach
ing in such cases by a vote 01 lit majori.ty of all the members. All 
5llch impeachments sh;,l1 be tried by the Senate. and members. when 
sitting for that purpose, shall be on oath or affirmation "truly and 
imparlially to try and detennine the charge in question attOrding to 
evidence"; and nO penon shall be convicted without the concur
rence of two-thirds of all the members oC the Senate. 

3. Judgment in atses or impeachment shan not extend further 
than to removal from office. ~nd to disqualification to hold and 
enjoy any public office of honor, profit or trust in this State: but the 
person convicted shall nevertheless be liable to indictment. trial and 
punishment accordiO&J.2.1aw, 

ART1CL1l.--

SCHEDULE 

1. A Governor shall be elecred [or n Ioli tet'lll at ~ general elec
tion to be helU in the year one thousand 11il1<:: hund,.'~d and forty
nine and each fourth year thereafter. 

2. Thl;! adoption of tbis constit1)~ion, or tbe taking eliect of any 
pro~ision thereof, shai] not of itself affeCt t.ht: :anne, ti!nn (Jr com
pensation ot any persons holdi.ng any office or position in the 
c.xecutive branch o{ the Stille Govermneot at the time of such 
adoption or tltking effect. eXI-epl ;\$ may be pro'mted i.."1 this con
stitution or, in Un: case 01 the militia. by the executive order Ol the 
Govcrnor. 

S, 01'1 or belore july fiTSt, nne dlol1sand ninc hundred and forty. 
r,ine, legislnlioll shall be cn;).Cte<l which shall complete lhe: first 
allocation of c)l.l;!cutivc and administrative offices. dcpartmen~ and 
instrun1.enlalities of the St."l.lC Government among and within prin. 
cipal departments as reqllir{'d by A"lide lV, Section j:V or this 
t.onstitutioll. 

COMldI'lTEE ON EXEGUn:vz. MILmA, ETC. 
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REPORT AND PROPOSALS 
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MILlTIA AND C1VIL OFFICERS 

July 8J. 1947. 
To the PresidC111 and Delegates 

of the C07J.Stitutional Convenh'on: 
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The Committee on Executive. Militia and eMl Officers repC?rts 
ht:rewith a proposed Article on the Executive, and a proposed 
Article on Public Officers, which together coyer the several inatters, 
including the Militia, referred to this Committee under the rules of 
the. Convention. 

Th~ Commiaee proceeded to carry OU, t17e du~es assigoed to it 
by first QTgani:ting on June 18. 1947. the dRl~Qf i&"initiaI8cssion. 

The Commlttee adopted the pl'ocedure of holding e:>:tensive pub
lic hearings on several.sl.lbjects assigncd to j" -:<f !}reparing a tentative 
drilft of its f'T!'J'Csals follOwing these public !";e:o.tings. and of provid_ 
ing a period of two weeks for public study and criticism of the 
tePtal.ive dt'?ft, followed by a pUblic hear;,,; 01) Tuc~d:.y. July 29. 
1917. As a re:;~l,h 'Of the hearing, your c~u.mr\1,iuc;;. ha~ mltuc a 
number or .:::hn.oges in the tenLative draft i'~ first published. 

YOUr Committee bas heard, eit.heT throup;h puhlic hearing';f 
through the SUbmission of written StatCm(':nts, e\'ery ~egmen.t of 
Pllblic opinion in tlris State. The 0Qn1mit>ec hItS received a Jarge 
nod reDl'C5Cntatlve number of lette.rt;': £rota individual dtizens and 
£orrller~ publ;c offidals and from pUblic office.I."S. both past and 
present. Wh05t! opinions have been care£ll11y wejghed. and in many 
<:ases, incorporated in the .d.lj!.ft. We have atso had the benellt. of 
ht"aring outstanding expert4' fm special SUbjects. such as the Militia, 
the Executive' Department,'6vil service. dle parts of the legislative 
proce~ relating lO the Ex.ecutive, admJoistra'he organiOtations of 
the State government, and otters expert in the general field of the 
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State and local governm.ent. The Committee has had the tieneiit.of 
an C!:)C.prcssion o[ views [rom the present GQVernOf and all living 
[.ormer Governors, except one, who was. prevented by illness in his 
family from participating. 

Your Committee believes that it has received a thorough ex
pression and that it has thoroughly l;oJlsidered the views or repre
sentative 'Civic groups, veterans' organizations, labor, management, 
public employees, the public at large. and everj interested segment 
of ollT society. 

Your Committee is pleased to Tt:pOTt th;:Jt at public hearing con
ducted on July 29, 1947. the principal recommcnd:::lions contained 
in its tentative (\raft were, without exception, approved and com· 
mended by those appearing. A £ew 01 the provisions o( the draft 
met with some criticism, which your Committee belie\'l's it has 
satisfactorily reoogni:ted by modifications comail1ed b the dmft 
submitted herewith. 

It was the conviction o[ the Committee. .haL the public reaction 
could mast effectively be lest.ed by baving the f;:Xo.c~ pr()visio.~S' o[ the 
Executive Article set forth in definite languag~ fo\' pt:blic stUdy. 
The Commiu(!c accordingly 3nangoo two w.;:ei::, bd(;l.'e the publie 
h~arim;: on july 29, 1947, to secure dis\l"jb\1t~on or ~ts tc..;:t:tdvc draft 
pl"Oposals throughout tl'l'rStale among .. 11 iJJ~.!":!sted groups, the 
press and r,he public tU large. 

]11. brief. the Committee submits. the attached dro.ft !It)< only as iu 
Oi'.'ll unanimous recommendation. but <l.ho as ., dl';::,[t "If'l,ich the: 
C!'mmince it COIlV1I1ttd repr~se!lts as iun,. "h)(; ::,;,;r ,<,: p:)~,libk fhe 
~l!nl.iJl'\el" of the people of this Stai.e. 

,ANALYSIS OF 'tHE COMMlTI:€£ t'JlOPOSAL 

TI,e pro!,))trt.. d rt~,!i:.jl!g the E~ectlth,.t ,Anide ha$ been TIv 
~tor.chc:d hy :he evn'roiaee frolll the point of vil"w ui establishing 
a i.ni"r"'t among ~hc iiuee gIl'!at dh',isi.c'n "f, '='~F ,:,~oyc.rmw;Ol, the 
l..cf,is!(lti·.'c, n;..e }!'~'_":!lC'Vl: ai1~l ~hf' ]lldid, .. ~, ""~h>: mmmiw.:c n~_~ 
~,ol\t:h1, iP j~;', :t!..:;;mm(:nuatic>ii: to bring :,,-t F<'\"f'!'5 of "It'::" (~{l"<:;::nor 
tnt,) itl\.(! w;Lh th~ popul:'lr jn:!}!'~ssion cof t!;!.o:" ?f)wcr~ or t.h~( {ltll:::e 
anci to prov.iJe {or a c~nL-nli:r.ation ~f autf.,)rit~, afld p()wer in tnc 
office of the Gow-;:,nor under r~asona bIe ,:hcck~ <'Ind ~lah\"ncc.s, so t~a l 
tlw I:hid c:-,~:"_u{i\'e j"~Ly he tfll!y resp(\f':~_~'r: t~ the neopie: iot lh,. 
~Ullthl(t "i the DltCmlve brnn6 or the .~/"l·"'T"n~~)I, \vm;~ ali :I.uct'. 
bl'anches of !he govern,'\'icnt s-~ould be imF'row~d and lite respoi;si
hiiity more dearly defined. the: greatest 't.!~cd has been t9 ((me th~ 
rel<1tive pOsltion of the E~eo.lt;'Je, which under our J)res€nl Cam.tim
tion h~s been the weakest ot the three br~nc.hes, a I'esult which 
stemmed from the Colonial [ears an/;! suspicions o[ '-lyrannical 
execudves" ''Ibid:!: permeated the State Constitutioual Convention 
of a century ago. 
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The Committee has subscribed to the principle that a Constitu
tion shoukl state only basic fllndamenta1~. and that many desirable 
11latters, for whkh there is a strong temptation to make a oonstitu~ 
tional provision, should be left open for legislative treatment as 
future conditions may n!qUire. 

Beginning with these immediately acceptable premises, your Com
mittee unanimously agrees that tbe subject. matter committed to it 
should be "revised, altered and amended" as follows: 

(1) The Covernor's term. of office shall be increased .from the 
present term of three years to four yeat~, and a GQvemor shall be 
permittcl to seek l"e-Cteaion for one Sll{;cc.sivc lerm -'after which he 
st.all be ineligible [or the office until fo\.ll' years have elap.o;ed, 

(2) The G~ve:rnor's traditional duty "10 take care that the lllws 
be fait..'lfully cxccU[ed" should be implemented with ~~~i'~iye :'oU
thorjty to bring an ";:ppl'Opriate action or proceeding to tb,i.:; -::nd. 

(3) Tht! failure of the prC$ent Const.itudon (l1~ of other State 
Constitutions) to provide [or the eventuality 01 the permanent 
il12.biliLy of a Governor tQ perfonn the dt:tics cf his .office o.hould 
be wrrected by inclusion .of a provision £0, determination that a 
11'<100CY c-xi.>;t . .;, "The proposal provides £cr a. !=,!""O:-.;lemrot;"nl by a 
(;OO~rrellt resolution, adopted by a tw'_, thirds vote or thr memo 
llds of e-llt;n h::ru5e, to the COUrt of last ,"'sOrt of f.his 5tat~. r.nd a 
determi.nation by the coun of the fact o~, tilt': disability. 

(4) Theres..hould be no. change in the A'lbsl.ance (l{ the pn"$f'llt 
pro'li:;.i<:";:;$ fer sut::cssior:. t.o the office of t_h,: C""t"nii'l( .~l' :.h<': (';vent. 

~~;;,~.~'::l~~:;,i~'7:': :;~ ,~,t~~~i.'~;~~~~ ~:~~~;~i~~\t?- ... , .. ,. ,,,,,", 
"'~~:::T.·~~iQ:~ 0,' :rf'nlo,'aJ of bo!:h the Pre." .,. ':/ _,~. ,:'-;:;_ .'IL';:! 
.J:>.; Spe~'k.~;' 1)1 th,~ House. 

(i~i '-:"},,", ,',~,i'';,'''': ",'!J [".7W>-"l" "":r ehe." '.,,' __ .V,. 
~:'~',:>ridt'~r; oj' "' b"-,,, \TI~j(\rity, sheU b, ",,:,..,g'(1h';.""~0 <', ".'.", ':' 

:"'!~'-t?>Jn!~ v('>~e !J;> e.-,cil .b"'.!~e to ;)'i'e'-
:r·'_ T;,: "'-,i", l"'bid: "1)'V .,:~t~:, 

,-'H-,;;! i 1:.: .,,~ ~< b permit tht: G e,w .. 
or :;-;-'~.JrC?':1:1tbn, <:os weil <!$ to Vet;) it in il\ -:.:r,!.i~t.y_ 

i.,' ;~:?:~,:~;:i~i~~~;::!:~:!;~:,,~~::r;~i'~'. :""'"';U;,~",;; ;', .... 
:1)',: ~0' f"r~y, .. ,!;, !_l.:qs g.t1.';;' the LCbi::j<'l.~Ul . , , n:~ , 

~;I"~~)l"~:~i;\'~~~:2~:~f~~~~~ ~~;~~~~:h::;~:1 ;~~rl!~::~;~.j';.~:;~:);:"!~:)'_' 
£0," the zeIt:' ?ti.l:PV)C oi,hjconsid ... "ratiol'!_, ;.;, ;.1mep,dmc::m" Ur \-c
(!!lactment of bills. vctoetl-by the Goven!,;,!-, 

'The £on;going pOints COVer the most importani! of the Com
mittee's proposals which afipear in Section ,{ of the proposed , 

./ 
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Executive Artide, The only provision o( that Seclion which has. 
provoked any difference of opinion in the public TC<lction to the 
Committee's proposal is that having to do with the number of t.erms 
a Governor may serve su«.cssively. Strong l't.z.s.ons have been ad
vanced both (or the unlimited eligibility of OJ Governor to s"ccee(\ 
himself, a5 wen as [or retention of the prC5cnt prohibition agaim:.t a 
Governor suc~eding himseH even once, 

This Committee 00.1 carefully weighed and comjol."l·e(\ the '1miom 
arguments and has concl\1dtd that the only thoroughly responsibJe 
structure of government, responsible to the people. is one which 
provides ?In opportunity for me p.::ople of the State tt' e-.pre~. their 
approval 01' di$approval o[ a Governor at t:-te end (If hi:; tE'tm. 
LogiC1lUy. thh wDUh:i, of coune, lead to a positivn flO_Vod .. ,g th~ 
unlimited cii~ibility of a CovCn-lor to succeed him~,,,~f, ~!)d ~her~ 
waS, iII fact, 5ubsta."ltia! opinion within the CmT.;:::.Jncf' h f::vor pf 
this position. lu recognition of the doubts allu ie.ar.\ t.":<pre:4;CO hy 
those opposing the right of a Governor to succeed hhnseH' at all. 
the C...ommittee unanimol)sly agre~d upon r.. pl'(,\'i~bf~ of ·i!lorl.::,a~ian 
and sound balance. namely, that a Govcrno[ ~hc-d{t be pe-:rnitted 
LO go betol'e the peopie on his n:tord oncc, :\O(i havh:;; b~l':n dect.::d 
twic~ to the ofilce should lh~rcaflel' be ind;gihk '.mtll f')t1r :,eJl-""" 
have elapsed, ---

, Tn ,ni$.oonnecti~n. it 15 impotta!lt t:> !"oot~_ iha. t!le :"cr.':.'~mtr:-dao 
unru.'OF tile (;(lmmlttee on the uglsl&tl .... e ~<Hl f(,; aJ; ;~;·"1h;' ,.'·~:.;·::11· 
~0r j,1crea~e~ cera;> tr,,· . .ilt: j,,~.(!:i,(~r$ of ltc r...-::~ .. ~,-..,L\.,,-,· .. :0" !h,~ .,.if;ln 
o{ :>e}~-c<::!,! '!tl ~p{.'oaI se~Sic(ll ai-,d, of ":01)-"':,-. :~.. --,i::', .~:i-:T, ,)1 ~h'~ 

b!'~toriclil icgi:;:al.iw contt'(,l d W'';: purse. 

~,1cn'''C-''!':r, 1't-e. Pl\)Po~.al~ '·Ct\,mlll£r;.:li;d !:'; 'h.: ':...,·mr',;'t"c:: "". 
~',"..I;CJ.:"I;.' wou:J ~l",: j'le: .:em."!;" \0 the ~~1,._1;:." ."_<: ,,1 ..... ;,::;· 

imm(!diat~ly \)PO~ then: a!lpoin~m~rH> an(t \i·,.e ;{:m,n, ~v \:ll: ;.., . .:; 

~.~ .. ~~;;; )~::~~~'l,~~ih~~l.l:~~ .. :.'~,~:~:~:, ~:~:.'"/~~:'~~:1:~_:~~'~~;~ .. ~ :':" :.;: i~:_1 A:,r:,; (~~ 
:'~;~~~~:;~~ ·I:~C'~:.~~:::_'·::~:";~ ;,~~::~~::~i:l':{~I~ot\~:_~_~:<;~~: .. I .'. ~ ~":~~' \ "~~_ 
~~~~t~";e~~~~!;:~~o}~::~ ~aS~~~~:~~~,·:~l:v~'~i/':' Ck~'~:~\~' - v·l:·} 

~'ig~lr;dly ~houl<': ;Jl· :t;?;),'ir:~f:;: b, hi:,;. 
"l'Ui"n:D>j: ~c 1.;,(: il..imi-",i;;t!a;i-'c and .;::,,:'::(.c':: ,"~"-;: "i~;~)' ,,;·d 

~ ;)l~ ~~~~YV~):1t:~i; ~~~~~:~:: :~;~:~~~:~ t::~.::-;: ~ ~ .' :l: "£~~l ~~~~ ~:';~0~~ 
mitlcE: is tmnnlrl~ou~;)' 'Ign:t>d ;n H:comf.',(;!"i>lf;" "~,{ fl',!: ..... ' .. in~ r.,yo
.... is;ons: 

. , (9) The GoVerllor's prr:~ent power oi exct'..ltive dl.:~n~:-,.:y 

shouM be retaincd, except tb,ll it should be vested in th.l: Guv'!f' 
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nor alone, aided by a properly quaIi!ied bonn!, commission or 
other body which the ~gislature roay provide. 

(HI) The function or parole, which in modern :;.r.ccJ>1.?ncc IS 

not at all a matter of executive clemency, hut rathr:r an adminis
trative device for placing a prisoner under a different type <If 
custody, soou.ld be handled through pfeper adminisu'advc 
agencies. Accordingly, the Constitution should !)tovide meIdy 
that par(lle.,; may be granted under a ~:;:,terJ"l- w[ll(h smn Lt; :H()o 

vided by law, recoen,i:cing in OUI' Constitution (onJu: fi,sl lime th(' 
modern institution of parole, 

11$ 

. (11) All th<' :n.i.1;itaTY .an~ nav::!I .t?t:" _: -",r l..h~ St;'l'~, i~;,,;J'~iol,l.:i1\' 
Known as the M!hu?, shall ue provlnco f.~,.~ b~! ].;;.w. 5~;::::; ;::-~.(..,:~~){:" 
s~all be requjn:=d to ronf<J.':'1' ,to U~jl:~"'i ~~;Jlt" It.'n~i' ~;~'lt\:ILJ~ 
;:,~~ pri~~~~" ';~,;~:,;~;~;':t,~';:;ili:7:"~::~~ . "'~;~'~:;:'... ,::;~. ~:: 
a,ppoinlmem ot: offit~n; according to m~rit and tile exming- ,-~nure 
DC officers. Subject to p;:ovision.~ for W\'i"t :m.lInial ~:."d C),)o{, l1cy 
bl):lrcis, whicb are pro"ided by Pede!';,\~ :t\w ';qi:: ;';',::" b~ i'.;;'." 
effective in !.hh .s~a~<:. 

(1,<)) Th". r:.')·<'Ib(:r or pr;_I,(:i;:::~ ... .::q', . '"." '-, :..: ....... :; 
br'lnch 1}-::->1t l.)~ iir .. h(":,l lO nOt r,-,Q,re til 'i. ;' i.i, i<.lI1i U,'; ! ..... ,-_. 

~b~l! h;> r.e<:yjr~d T.O ~.lk't:;l.r{' t~t c;.:~: . -.:; ;:';:' ,-,qu. :'::qJ;",t:-n-

~~r;in~~~;:t~~~;~;l}~:~~: ;~e~nr!~~ :<,tx,!~~ ;'\~ "~"1;:~-: d: >'(, 

(j::) ";,,!: ,;;- ·'''-i··,o; l 

::-."-"~;':: ;.!_~:c ! __ ' ''' :."~'-';: 
';-"';~i,l("i:1' i,.:'l~~-,·!" '-'~ '_':"''r~~"l_ 
:'{;:::T\(>:~ 0'1;(( -'>< ll,oc,.;~l 
.';~i~'\'· :rf, 

;!I">: "'_. '.,: :'~_':. he;;.'" .' ,'i",,"" 
:'".~, ' (' 1'~ 

, ~". 
"", .. ,-;, -'.-,-,.:, 

'il~.l! 

'-;.: - .... :,-
;;.,' 

':::,;~ . .-: .", 
"". -· ... <i~ . ('~C-"'" . 

r,.':;-", 

1,11<: :_,:'.:;r.· 
.:>: ",'.';1'" 

,;", ;..,.". ., ~', 
f}-." 

"~;" ,', .:<' .. ,,,, 
,-',.' .. '-":-,"':,, 

?,s '~"'n>:>l": ')) ie, ~ , $F, ~ , " ct:. 
', .• " :" ,:c'·1,·;·,.,- : ... c 

;;c:;;:,.:l;~;;",;~;,,:~,;,~\~~;i',~~;::;;:: .\ ",,,,,,,"'1< 
rl'e ~ ... rrct::ir'.l Dr :.i:{l!:: ;:he State Compt':.: ii~,.' Gte ~?,.;t~~ ,~:. '._ .. !." . ~n'l th~ Kedpe. of th~ St~tc Prison. 

i 
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(16) The Covernor's power of remo"l'al or .his subordinates 
shall be strengthened by requiriug single ~~ecl,~tive heads of prin. 
cipaj depart~ents to ser'le at the pleasure d the Governor dlliing 
his term or office. by providing that principal <!;(~C.t.tiv.:;: officers 
appointed by a board or commission which heads a principal 
department shaH be removable by the Governor upon notice: and 
oppOTt.unily to be heard. The Governor shaH a.lso have po$ith'~ 
3uthm-ity to investigate the eOndl\ctive office of. <,.n)' State officer 
or employee. to require Wt"ilt~!! statements of huormation under 
oath, and to x-emove for ,au~e any State officer or employee atley 
notice:, service oi charges, and an opportunity to be heard at a 
public hearing. 

(17) Admmistrative ntllZs ;md regt~htion:. shaH be r~qt\irli:d 
to be fiied ... na ptlblisot!d acconiifJg to l;~w, so that those citizem 
'~JnO are subject to them may hO:.ve a reasoftable opporttmity to be 
informed of their £o"!ltents. 

()S) The merit .system shall be mandatory in the civil seI"vke 
oi tne State and shall, as at present, be available for adoption by 
referendum 1n tnt: ,·a.ious pOli~ic.aI sUbdivisions of Lhe: S~ate. 

Your Committee has taUov,cd the principle tbat the Governor 
~hvuid bt: s,rong lB. i,i" OJ'Gncr. d . h~ gO' ... ·<:~',ll!e-r.;·. !.;,,~ ~~at}>p, sh·:.>uld 
be preduot:(1 from infrin-gkig \.1]>01) the oth.;;;·· bran:hes. Fot" .(";;;ampl:!, 
lnis (.ommittee's Pl·uI>o~-a"t, and l.L t: prvp<,,~als of tho;- Committe:! OJ"' 

the ugi;;iati",'e, wil.n. whi,,::;·: tt~is n:l1;nmiu.er, is in agreement, pr-ovid<: 
ter ~he iegilil::ui:'!c ~;.~,;; 01 s€l~-.cali. for ~h:.;itI!"!g t~e Go,'crnnr's po,,,~:{ 

.~~~ ;::~:: ; :It,~:~~; :~;;~~ <!(!:~.l :;~~ ![~~:f~ 'fS~~i~:~';:'\~ ~i::~;;'("~~·l:~~:~:;.~\r~:::; .,~,\;~; 
.11"!.,.r :\oio\ll·"il;:n~nt. bv fhe ) .t:~j5;J.t"Urc :,.\;;'! dl{!. 

Sllllil;-rJ)" rtll!" ImpG:tam: p0;""e~ of recY~;;'·'.;~''i~LV'; •. : :;'.~;'t .... ..:t;.\,t. 
'!l'2:nI~ :lno \!w ."·,1';<"." "ii' (.((;;lS:.:-~· c.,y:,yr;·;l';!;ir: ~,n:Dr.!,: "no ./(.:"'" 
!;,l\. w,.n.'" ,k~!! ;\! ::-:j"::ip;:.l d~:."\r!:'-~;···:;. ;~ 7.>",' <h,,, i· ·Xl;:>'~::':('·:'"" 

•• ,' .'<."' "; .. 'f..: "~ iL'Zhh"lt.c",. 1,: ::' . .-. .... ,"'", .;> !·f'.,!·;;;,.'1::~Ui';:: 

':: .. :'!'. ::, .. , .• '.: .-nt":: .t. if Y<c·' ;". ". 

c,.·: . ;'" .'J' <,,,.,:,.;. l~ .. c.',r:::::t!j;"~l ·X·;l!' ~~._" . 
':.':J: t~l': ;...ci>'~i<~'\.lr" ,:"ii~'r ~h",;n ".:ip';;:~;;··:".:;.·i ~') ,-~". (' .. "'~' .. ;~. ~, 

""cr~:~e:W~ C::{!'.Ci~i.:·<··· ·i';·=~· 

·i~nl· C{)mml\.~CI.: JI"\'l):,i!es t: ,~t til:! :.".;'('v· .. J.;;··- l';···'·'~· ,.,,,. 
';";'C)"d·,·,""'S brfln<.:n ;;.i\~'uh' ;,,·n,,;;,(: lur·.:. dt~,· ~;iI'- .-;.-f ... ,.;,., -,,;;.:.,,";. h 
)~j~;.) r":O.J;?;Oi1J"'li- l!'-"'l~ <.',If; ;'~~i61':.~ '" '.'(. Vy.~,;;; ',j th': (.;(,\·'-;· .. qOr ;~~, 

~~;~~::ft~~ ~:j {:~~e 'i~~~~!:I~:~ t~,~ : .~:~~~~ ~ •. :;'~'~~~.'-~;.,C<~ ";~.~ ;~~.~·i}::~~~:~·~ 
r.W I"l~a.":, ':'l;al"5 th;; pl":(~pJe C·! tt'.is S\;:te .bu-o/<: <it:l;l.!l.l:ld!:d ·that ;:k 

<:t~"tet ex{.cut);r~ 0);:: V'.'Sh~(l wit: ~nffICi~Il! :<t~ti''':.'i''~· ~.-.). . .l~;l. .. ~;¢: 
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SUMllARY 

l'UlU"OSE . 

'111e bill would (1) provide for the establisbment of .. speci&l Stra· 
te"ie alld Critical Mate1-ials Procurement Fund, to be funded from 
di~poeal sales. MOlleys in the fund wOldd be used to acquire materials 
ill the future for the stocl<)?ile, subject to the norm&! congressional 
ll.tlthorizatioll and appropruttions processes; but-acquisitions would 
not be l-estl'ictcd to moneys in that fund; (2) establiSh a coordinated 
p~'Ogram ,~'i~hin the ~overntnent to enhan~ the acq,uisition o~ strate
glC and -c.l'ltlcal matcl'13.1s through baIter WIth foreIgn countnes; (3) . 
l'eqUit-e authol'izatiolls for appropriations for procurement of Items 
under this act rather than l'elying on previous continuing authori.za.8 

tion; (4) authorize transfer of excess stockpile materials at fair mar· 
Itet value as I?aymellt for expenses of acqui.sition, :refining, or prprc.ess. 
iug of matcl'lals-which is permanent legislation to repeat. previous 
appropriation bill riders; and (5) require a detailed report on the 
effol'ts of lfedcl'al departments and agencies:to o.cquirethese materials 
through burter. _. 

DEFARTMENT rosmoN 

Tho General Services Administt-ation opposes H.R. ·4895. 

co1aDllTl'EE !'OBI'noN . 

The Committee on Armed Service~ on March 17, 1977, a quorum 
being pr.sent, approved H.R. 4895, without amendment, by voice vote. 

FISCAL DATA. 

The bill has 110 fiscal impact since it doesn't provide any new spend
ing aut.hority or new budget authority. 

o 

B.R.104 

9Sm OoNGI!Ep } HOUSE OF REPRESENTATIVES { R>:rom; 
lotS .. rion : No. 95r105 -= 

", 

EXTENSION OF REORGANIZATION AUTHORITY OF THE 
PRESIDENT 

MUCEr 22, 1977,-Committed to the Committee of the Whole HOWIe OD the 
State of the Union and ordered to be printed 

Mr. BaooES, from the Committee on Government Opera.tiona, 
. eubmittad the following 

REPORT 
together with 

ADDITIONAL, SUPPLEMENTAL, AND DISSENTING 
VIEWS 

(To ao=p_ H.B. 5M61 

'1'be. Committee on Government Operations, to whom was referred 
the bill {H.R. 5045) to re .. ta.bliah th8 period within which the Presi
dent may ttansmit to the Congreaa plans for the reo~a.tion of 
agencies of the executive branch of the Government, and for other 
purposes, having considered the same, report favorably thereon with 
B.Dl6Ihdments ana recommend that the bill aa amended do p ..... 

'l'he amendments are as follows: 
Page 13, line 3, strike out "003(d)" and insert in liau th .... of 

"903(c)". 
Page 14, beginning on line 6, strike out "a resolution with respect 

to a. reorganization plan has been referred has not reported it" and 
inse.rt in lieu thereof the following: 

is referred a resolution introduced pursuant to subaeetion 
(a) of section 910 (or, in .the a.bsence of such .. resolution, the 
first resolution introQuced with respect to the same reorga.
nization plan) has notreported suoh resolution or an identical 
resolution. 

.#0 • • 

S8-OO8 0-11--1 
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~ taken by the Congress. Congress was, therefor, pla.ced in the 
position where it would be forced to reject a plan othcrwhle feasible 
exceJ?t for some deficiency or to adopt n. plan containing such a. revea.led 
deficiency. In addition, the amendinent process will pennit the Presi
dent to add or delete matters that may arise in the course of the 
congressional hearing proces •. The bill nlso pennits the President to 
withdraw. plan any time prior to the conclusion of the 60-day period. 

6. Under the expired reorga.nization authority, independent regu
latory agencies were treated tis other a~encies in the executive branch, 
and they were subject to reorganization in the sa.me manner. The 
bill recognizes the unique status of independent. regulatory a.g~ncies 
and their special relation~hip to the Congress by providing that the 
whole of independent re~latory agencies or all 01 their functions may 
not be a.bolisbed or tranSferred nor may two or more such agencies or 
nil their functions be consolidated. This does not mean that such 
~cies are totally exempt from reorganization authority, but such 
authority is limited as described heretofore. 

7. The law now provides tha.t 8. reorganiza.tion plan may contain a. 
provision making the plan (or a part thereof) effective at a time sub
.. quent to the end of the 6O-day period. The committee has noted, 

. however, that there have been occasions when the Congress has 
approved a plan well before the expiration of the 60-day period, and 
there is no logical reason why the plan should not be effective uJ?on 
that action. The bill, therefore, ,Provides that if it so provides, n. plan 
may be effective at a time earlier than the expiration of the 60-day 
penod if both Houses of Congress have defeated a resolution of dis
approval. 

S. A major objective of _ the sponsors of this legislation was to 
develop a. procedure under which an opportunity for a vote bv Congress 
will be assured on each plan. Such an opportunity was not available 
under the traditional reorganization procedure. Indeed, is was possible 
that no resolution would be filed on which 8. vote could be taken, 
Accordillgly, H.R. 6046 makes certain that a resolution of disapproval 
will be filed and makes it nearly certain that it will be acted upon . 

This is accomplished by the following procedure: To assure the 
filing of a resolution of disapproval. the chairman of the Committee on 
Government Operation.c; of the House and the chairman of the Com
mittee on Governmental Affairs in the Senate, or any :\.fember desig~ 
Dated by the chairman, shall introduce a re.solution of disapproval of Il. 
reorgan,zationplan (by request) when it i. tronsmittecl to the Conl-,'re.-s 
but no later tlian the first day of session followin~ :o'\u:h translmttt,l. 
This does not foreclose any member from introducing l\ resolution 
and the committe-e anticipates that on manv plnns other mcmbcr:s will 
file additional resolutions. The resolutions ititroduced by the chairman 
and/or any. other Members shall be referred to the desijfnate(l com~ 
mittees which shall make their recommemlation!=l to th(,Ir rcspective 
Houses within 45 days following the introlluction of tht' first rosolntion. 
If the committee does not report a resolution by the cllll of the 45-(111)'" 
period, it will be deemed to be discharged lmtl no other action 01' 
procedure is necessary to discharge the committp.c. The re~oll1tion Rhllli 
then be placed on the appropriate calendar or the Hou~e iuV"olv("ti. 

After the committee hll~ reported u l'~:;oiution lil' has bL'l'h deel!!I:I\ 
to be discharged from further cOll:;illertt.tion of the rt!solution, it i!i ut 
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any tUne thereafter in order for I>ny Member 6f the .... p.ctiv. Hous. 
to move to the consideration of the resolution. Tilis motion is highl;!' 
privileged, is not debatable and· is protected against dilatory and 
evasive tactir.s. If agre.d to, the resolution will remain the unfiDished 
business of the resp.ctive Hous. until disposed of. UI.' to tan hours of 
debate is proviaed on the resolution unless the respective House agrees 
to limit debate to a lesser time. At the conclusion of debate and follow
ing a single quorum call, if r.quested, a final vote on the resolution will 
occur. 

The committee believes that thi. proc.dur. will virtually guarantee 
a vote witbiD. the 6O-day period in all c ... s and that Co1lj!1""SS will have 
the opportunity to coDSlder and act upon reorganization plans in a. 
reasonable e.nd expeditious manner. 

9. Th. bill d.letes all reference to tho Government of the District of 
Columbia. inasmuch as -the home rule le2is1ation cha.nged its sto.tus as 
an agency 01 the Federal Government. '!'hus, the Governm.nt of the 
District of Columbia is no longer subject to reorganization und.r this 
authority. 

10. Other changes made by the bill are technical, conforming and 
clarifying. . 

D. CONBTl'I'UTIONAL ISSUES 

At its hearings on March 1 and.8, the subcommittee received con
flicting tesl;imony on the constitutionnlity of the legislative v.to 
procedure contained in section 906(a) of the exeoutive reorganization 
statute. This Jl'locedure allows a. reorganization plan to become effec
tive 60 days BIter its transmitW to Congress by the President unless 
during that 6O-day period eith.r House p .... s I> resolution disapprov
ing_the reorganization plan. 

H.R. 3407 contains such a legislativ. veto provision. H.R. 3131 does 
not contain a lef!.islative veto. H.R. 3131 follows the usual legislative 
process by requinn!! that both Houses of Congress affirmativ.ly aot on 
a resolution appro~ a. reorganiza.tion plan and that the resolution be 
presented to the President for signa.ture or veto before such plan 
becomes la'w, 

Chairman Brooks held the position that the legislativ. veto provi
sion raised serious constitutional problems involvmg..!.he principles of 
separation of powers and delega.tion of a.uthority. He characterized 
this procedure as "standing the Con.c;titution on its head." In opening 
the subcommittee h.arings, Brooks said: 

As times change] as new programs are enacted, and as 
old P!'ograI!lS end, It is necessary to revise the structure of 
our Federal Government, Ours is a. d~amic Government 
ana it is to our credit that w. can and do make the adjust
ments needed to keep our Government in tune with the 
needs of our people, 

Th:l'oug~ most of our history, the reorga.nization of the 
Federal Government has been determined by legislation, but 
since the ea.rly 1930's, reorganiza.tion authority has been 
delegnted in varying amounts to the President. The basic 
delegation was fifOt enacted in 1949, but has been dormant 
sinc. early 1973. 

.. ' '" '" '" '" 
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Every 2 or 3 years since 1949, Congress has hod to decide 
whether the authority should be continued. It has never been 
an easy decision to ma.ke. It raises serious constitutional 
9,uestions-questions involving the separation of powers 
between the legislative and executive branch... It also 
raises practical questions about how much of its a.uthority 
Congres.' should delegate to a President. 

• • • • • 
The tendency in recent years has been to put limitations 

on the a.uthority in various ways. At times, Congr.e.c;s hM 
been overly generous in giving some of our powers awA.Y, and 
we ha.ve had to take them bo.ck. F-or the last two yenrs of 
his Administration President Nixon didn't have reorganiza
tion authority at ;iI, and President Ford never hod it. 

No President should assume that this authority is his 
automatically because other Presidents had it. And no 
Co~ should automatically surrender this substantial 
legislative authority .. because other Congresses have done so. 

• • * • • 
I Mve tried, in my bill, to preserve all the authority past 

Presidents Mve h&d to reo~ the Government, but I 
have tried to keep it c1earlYWlthin the constitutional confines 
of oUr legislative I'ro ..... The Constitution, aftsr ali, says all 
legislative power shall be vested in Congress. If .. plan c&nnot 
survive a vote in Congress, it simply should not liecome le.w. 

Mr. Bert Lmce, Director of the Office of Management md Budget 
md Mr. John Harmon, Acting Assistant Attorney General, Office of 
Legal Counsel, testified in support of H.R. 3407. Mr. Harmon re
viewed a lettsr from the Attorney General to the President which 
contained the Attorner General's opinion the.t the legislative veto 
contained in the executive reorganization statute was constitutionally 
valid. 

The Attorney Gen&ral stated in his opinion: 
Congressionr.1 action outside the check of the Presidential 

veto sliould be constitutionally suspect as it CMries tho poten
tial for shifting the balance of power to Congress and thus 
p~tting the legislative branch to domin .. te the executive. 
H a. statute authorizing control by ConRress over executive 
action by le.tsr resolution h ... the effect of ovading the consti
tutioneJ sa.fo~ds of concurrence of both Houses and Presi
dentieJ veto, then it viol .. tas article I, section 7 of the 
Constitution. 

However, if the procedures provided in .. given statute have 
no effect on the constitution .. 1 distribution of power between 
the legislative and the executive-th .. t is, tho power of 
PresidentieJ veto is effectively preserved and the principle 
of bicameralism is respected-tlie fact tbat the {'l".Ocedure is 
not explicitly authorized by the language of article I is not 
enougJi to render the statuto unconstitutional. I e.m of ths 
opinion the.t the procedure provided in the reorganiz .. tion 
statute for congressional dise.PPr<!TaI of .. reorganiz .. tion plan 
submitted by the President s .. t.islies this test and, therefore, 
is constitutiOD&!. 
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. Under the reorganization statute procedure the two Houses 1_ 
of COIl£I'ess and the President. possess the same relative power 
as under the normal article I legislative process, First, the 
President has ultimate veto power in his formulation of the 
reorgsnization plan. The President will submit to Congress 
only plans which he approves and rather than b. forced to 
accommodate the demands of Congress as to the shape of 
the plan, he cm decide to submit no plm at all. 

This power to take no action with fespAct to reo~aniza .. 
tion plans should be cfLrefulIy distinguished from the situation 
created by statutes which provide for subsequent resolutions 
disa1?proving presidential actions in the administration of 
COntiIluing programs. The pressures of an ongoing program 
with prior commitments force the President to act. Ana he 
must take action acceptable to Congress if the action is to 
stand. This urgency for action which pervade, the administr .... 
tion of continuing substantive {>ro~ms subjectsjresidential 
decisions to increased congressIOnal influence an effectively 
compromises the President's control over his actions. Such 
statute. frustrate the constitutional check of the presidential 
veto in violation of article I and infringe on the dootrine of 
sep'un.tion of powers. 

Second, the principle of bicameralism, th .. t each House of 
Congress has the ~ht that there be no change in the law 
without its consent, IS respected ~ the reorganization statute 
as no reorganiza.tion plan can take effect if opposed by either 
Housi&. Both Houses have equal power with respect' to the 
congressional decision to accept or reject the reorganization 
plan. 

Third, in contrast to statutes which authorize subsequent 
c~essional resolutions disapproving executive action in 
contil1uing programs, under tne reorgaDi;l;ation statute there 
is no assumption by Congress of discretionary control over 
the administra.tion of the raw, and, consequently, no invasion 
of the traditional role of the executive Dronch. The reorlla
nization statute does not involve creation of anew substantive 
prolP'am or congressional interference with authorized ad
ministrative discretion in an on~oing!.rogram. The doctrine 
of separation of powers is not vlola.te . 

In conclusion, I reiterate that my opinion as to the con
~titutionality of the legiHlntive veto device is limited to the 
narrow context of the reorgan'zation ~tatutc. This procedure 
is uniquely approprillte to executive reor~anization. The 
reorganization sta-tut-cs cloes not affect the nghts of citizens 
or subject them to any SJ:8ater ~ovemmcntal authority than 
before. It deals only WIth the mternal organization ot the 
~xccutive branch, n. matter in which the President has a pecu
linr intcre!;t and special re!;ponsibility. 

:Mr, Antonin Bcatia, former Assh:;tant Attorney Genera.~ Office of 
IJCgal Conn.~el, disagreed with the Attorney Genera.l'A opmion. Mr. 
Scalin believe:i that the legislative veto Vlolate.~ the constitutional 
requirements of a presidential veto and legislative action by both 
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Houses. Mr. Scalia, in discussing this procedure with the committee, 
reasoned that: 

• • * • • 
It (thelegisl&tive veto) institutes m &rrs.ngement whereby 

1&_ ere, in elfect, lIdopted by the Presid.".t subiectto m 
, &!>solute veto by .. ther House of the Congress. The Congress 
need not coID!ider them at all, unless it finds it convenient to 
do so. Rully, what could II.0ssibly be wrong with this system? 
As the Attorney Gener&l s opinion to. the President makes 
clear, neither the Executive nor the Congress loses my of 
its power. The provision: for congressional veto does not 
really reduce the prerogatives of the President, for without 
this law he woul<l not have any power to undo statutorily 
prescribed orgsniz&tion&l &rrsngements; and there is no 
re&listic possibility of his being accorded such power free of 

. all congressional control. Nor does the arrap.gemf'.nt reduce 
the power of Co~, since either House may I if it wishes, 
prevent my prestdentialiy proposed ch..nge from taking 
effect. EverybOdy wins; everyone is happy. 

There is, I $UggeSt one incident&! loser: the people who 
&te entitled to h&ve c&;;;g;.; in the I&w positively considered 
md &pproved by their represent&tives-not merely if the 
represent&tives wish to do so, hut whether they wish to do 
so or not. The very 'impediments to prompt action which this 
legislation is desJgDed to eliminate are the impediments 
wliich the Conatitution prescribes to protect our citizens 
&gainst the lIdoption of oppressive or ill-considered I&ws: 

Another IIdvmt&ge &Ccruing from this ingredient 
[of, equal St&te represont&tionj in the Constitution of 
the 8en&te is, the additional impediment it must prove 
&j!ainst improper &Ow of 100000ation. No law or resolu
tion can now· be passed witnout the concurrence, first, 
of a majority of the l'eopie, md then, of " m&jority 
of the St&tes. It must b& acknowledged th&t this com
plie&ted check on legisi&tion m~ in some instances be 
mjurious as well ... beneficial. But ...... the facility 
md excess of lawmaking seem to he the diss .... to which 
our government. ere most liable, it is not imposeible th&t 
this part of the Constitution m&y he more convenient in 
pr ... ti.. than it &ppeera to many in contemplation. 
(The Federalist No. 62.) 

In other warda, the del&y1nherent in the bicameral legislative 
process; the 10bbvinJr pressure from groups proximately af
fected; th& politfcaf' cost of casting & vote one W&y or 
&Dallier on controvereia.l substantive issues; all these are 
not incident&! ob&tructions to the_ government&! process 
which the Fo~ Fathers si:mp~y did not envision, or were 
not clever enough to e\imin&te. They are an .... nti&} ond 
indispensable part of our represent&tive democr'!"Y. Their 
elimiilation is m &bdie&tion by the Congress of its consti
tution&lly &SSigned responsibilities; &nd & usurpation, by the 
Congress &nd the Executive &Oting in concert, of a Iegis[ative 
power not &eeorded to them by the people. 
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llecau.e, as I have said, the basic constitution,1 infirmi! 
here is clear, I will discu!:is only briefly the particular te} 
which 'is violated by the proposed arrangement. Ther. is n 
p ... .s&ge in the Constitution which says that "al1laws must b. 
&ffi.rm&tively enacted by the Congress," but the effort in the 
present anse to retain congressionnl control while avoidin,g 
affirmative congressional l'e~ponsibi1ity does run afoll1 01 
another explicit \)rovision. Article I, section 7, in addition to 
pr~)viding that al "bills" must be passed by both Houses, and 
presented to the President for his approval or veto, olso 
envisions a ca.tegory of "order[sl resolution{s} (and] vote[s]" 
which are subject to precisely the same requirements. The 
nature of that category is not explicitly de5cribed, but unless 
'the provision is to be rendered meaningless it must consist of 
those orders, resolutions and votes which have the "ch6J'acter 
aDd effect" of lcgishltion. This is the conclusion which wns 
reached in the only ex1.ensive congressional considera.tion of 
this issue, conducted in 1897 by the Senate Judiciary Com
mitte •• Senate Report No. 1335, 54th Cong., 2d s .... 8 (1897). 
The one-house vetocs esta.blished by thc present legislation 
surely haye the character and effect of la.w. They render null 
and void what would otherwise be fully effective and binding 
presidential R-etion. They a.re therefore not constitutionally 
valid unl ... passed by both hous .. anti presented to the 
President for hil5 approval or veto. In other words, the Con .. 

. gJ~S must either delegate to the President the authority to 
rE,organize the Executive branch, subiect to their undoing his 
. work through the normal process of letdslo.tioD, or else they 
must. themselves ad0p.t such reorganization through the 
clllDStitutionally prescnbed legislative process. 
• • • • • • • 

Professor Phillip Kurland, dhstinguished service professor at the 
University of Chicago L.w School, chi.f consultant to tbe Senate's 
Subcommittee on Sepa.ration of Powers, founder of "The Supreme 
Court Review," AmI Ruthor of respecteel te. .... t.c; on the Supreme Court, 
also took the position the lChrislative veto is unconstitutional. :Professor 
Kurhlnd told the subcommittee: 

• • • • • • • 
The question tbat I have been ... ,ked to addre.s is whether 

Congress can a.uthorize the ·President to write legis;lation 
,.hich sh&1l have the eflect of law unle .. a m&iority of either 
House'of CongresR votes agnin.c;.t accepting it a.<;, law. . 

The plain and simple answer is that the Constitution does 
not provide for sucb & lawmaking r.rocedure. It spepifies a 
dift'erent process for the writing of aws. It is for Congress, 
j,be le!liBlative br&nch, to write the I&ws. A President is 
jl.uthonzed to veto la.ws ene.cted by Co~ess and Congress 
is enpowered to override any such PreSIdential veto by a 
1~wo .. tbirds majority of each House. The proposed executive 
lreorganizatioD bill would sta.nd the Constitution on its 
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head by putting the lawmaking power in tho President and 
the veto power in Congress. I know of no way constitutionally 
to justify such a process. 

• • • • • 
The Attorney General recognizes that the b •• ic problem 

here is one of the maintenance of the constitutional system of 
separation of powers and checks and balances. He tells U$ 

that these concepts are violated where a statu te j'shifts the 
balance of power to Congress-thus permitting tbe legisla
tive branch to dominate the executive." He fails to suggest 
why a proposal such as the one under inquiry, which' "shifts 
the balance of JK!wer to [the President] thus permitting the 
[exeoutive branch] to dominate the ne~ative]" is not 
equally violative of the constitutional pnnciples. The At
torney General asserte that if a statute were to "frustrate 
the constitutional check of the Presidential veto in violation 
of article I," it would "infringe on the doctrine of separation 
of powers." He does not say why does a statute that would 
~ve the President the legislative power t as it does here, not 
also infringe the doctrine of separation of powers? 

He suggests that the prinCll'le of bicameralism is main
tainad by redueing the power of both Houses e'l.ually to the 
exercise of a veto. The principle of bicameralism IS addressed 
to the performance of the legislative function, not ths veto 
power. 

Finally, he te11s us that the proposed statute "de.ls only 
with the -intem.al organization of the executive branch, a 
matter in which the President has " peculiar interest and 
special responsibility." Certainly that is too broad a principle. 
The Departments of Agriculture, Commerce, and Labor, for 
example, are each concerned with legislation in which each 
"has a peculiar interest and special re.<iponsihility." I do 
not believe that the Attof!1OY General would suggest that 
the legislative power 'could be delegated to those branches of 
government because of their specialized interest and 
responsibility. 

The Attorney General tells us that: liThe reorganization 
statute dooa not affect the rights of citizens or subject them 
,to any greater government .. 1 authority than before." To 
accept·thls as a statement of fact is to ignore our most recent 
history, a history that culminated in the awesome and awful 
effects of what we have come to know as the W .. tergate 
episode. 

Rehec ... Weet wrote in her book, "The MeaninK of Trea
son." in 1947, "the trouble with man is twofold. He cannot 
learn truths which are too complic~ted; he fOrf1ets truths 
which are too simple." The truth of Wa~te IS that the 
distribution of governmental authority withm the executive 
branch of government vitslly affects the rights of citizens. 

The ouly justification for the proposed statute is not a 

* * * * * 
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conBtitutionai one. It is the argument that there is precedent 
for such distortion of the Constitution in reorganization acts 
that goes back to the Roosevelt reorganization plan of 1939 . 
Anyone reading the debates over that initiative of expanded 
Presidential authority must recognize thet its opponents fore
told the occurrence of Wo.te~ate, if this power were to be 
utilized by the President. The existence of th .. e etatutory 
prer.edents ended in the Watergate era. There is no reaeon 
su~ .. ted why this political transvestism, by which the 
legiSlature assumes the power of veto and tne executive the 
power of legislation, should be restored. 
• • • • • * • 

Prof","or Lawrence Tribe of Harvard Law School, a constitutional 
scholar and respected legal commentator, also found the legislative 
veto procedure to be unconstitutional. Profeaaor Tribe told the 
subcommittee: 

• * • • * • .. 
Its constitutional infirmity, in my judgment, is that it 

delegates excessivel), broad and open_ded le¥,islative 
autJiority to the Presldent, in derollation of the Conetitution's 
expreas command in artiCle Ibsection 1, that .. All legislative 
powers herein /1outed shall e veeted in a Congress of the 
Uo.ted States.' 

~rhe Constitution's plan is of course that the lawmaking 
, role be exercised by Co~. No one could doubt that this 
pis", would be transgressed if Congrees, wiehing to pass the 
'buck in a subetantive area like fedeial criminal law or nuclear 
energy polic" authorized the President to submit l@lation 
eomprehellSlvely covering these fieideJ • to become effective 
unless vetoed within 60 days by the House or Senate. The 
unconstitutionality of .0 eweeping a delegation would be 
plain. (See, e.g., Panama Il<ji.nifI,(J 00. v. Rya.n, 293 U.S. 388 
(1935).) Reorganizing the government is said to be different' 
because it involves no "substantive J?O:wer through which the 
It<lVernment affects the suhetantive nghts and interests of the 
It<lVerned." (Letter of Acting Aosistant Attorney General 
Harmon, Feb. 1(, 1977, p. 4.) If the proposed statute were 
very substantially narrowed, thet IDlght well be true. As 
cuxrently written, however, the statute enabl .. the President 
to decree, among other things, lithe abolition of all or a. part 
of the functions of an agency." 5 U.S.C., section 903(a) (2), 
01' "the consolidation of the whole or a part of an agency, or 
of the whole or a part of the functione tliereof, with the whole 
or a ,Part of another agency or the functions thereof," 5 U .S.C. 
section 903(a)(3). Now it takes little imagination to realize 
that abolishing~ sa:y, certain civil rights enforcement func
tions of the Just.ce Department, or consolidatin~, for 
instance, the regnlatory functions of the Nuclear Regulatory 
Commission with the r .. earch and development functions of 
the Energy Resources and Develol?ment Administration 
(t,hereby undoing the Energy Reorgamzation Act of 1974), or 
transferring the functions of an independent agenc:y or com
lIoission like the Securiti .. and Exchange COmmioslOn to an 
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agency located within one of the executive departmenta. 
could drsmaticallr alfect "the substailtive rights and interests 
of the governed.' Under our 8~tem, such basic substantive 
conse"uences are the responsibility of Congress to consider 
and etther ~prove or disapprove, in e. legislative process 
that gives all alfected groups an appropriate voice. Entrusting 
such consequences under a bl~ check to the executive-any 
executive--offends our most fundamental axioms of legis
lative accountability. 

There is a strong case for the view that badly needed 
re~anization plans of more limited compass. in which the 
PresIdent indeed "has a peculiar interest and special respon
sibility." (letter of Attorney General GritIin Bell. Jan. 31. 
1977. p. 4). should not invariably have to move through the 
fnll process of specific approval by both Houses of Congress. 
Nor is the Constitution so constricting or. in1Iexible as to 
preclude arranpments g!ving Congress a more passive role 
m acceding to changes of sufficiently limited scope. But the 
proposed statute. b .... d on a model drafted in times less 
sensitive to these matters, takes too little care to assure that 
the changes promulgateu under ita aegis are indeed limited 
ones. 

Short of moviug all the way to an obviously constitutional 
solution like that of H.R. 3131. which would make reorgani
zation_plans effective only upon affirmative approval by 
both Houses within 60 da~ of submission. intennediate 

. steps mar be available to eliminate the constitutionol in-
finWty 0 virtually unbounded delegation that characterizes 
the statute proposed by the President. 

First, the statute could be written to provide that no 
reo~anization plan submitted under ita authority may 
abohsh, sepa.ra~.J or consolidate functions in such 8. way as 
to create a sigoincant risk that any existing act of Congress 
would be rendered substantively less effective or more 
dilIicult to enforce. 

Second, one particulQ.!' way to reduce such risks would be 
to specify that no reorganization plan submitted under the 
statute's authority ma.y transfer a function from an inde
pendent agency or commission to an agency or branch of an 
executive department. 

Third, the statute could provide that no reorganization 
plan may take effect uhtil a Special Select Committee 011 
Reorgaruzation, or tho e-xisting Gov£Iornment Operations 
Committee, in each House hns reportel:l to the full chamber 
its sEecific findings on the question of the reorganization 
plan s compli1mce with the two r~qllirement."i suggested here. 

Fou~th. the statute could somehow link the eRective uate 
of a reorganization plan to the coup-essiona} budget 'Process, 
so ~ t.o assure legislativa att.entIon to the re~&.niz8.tion 
plan'~ impact on how federnl functions are in fact. dIscharged. 

Whether safeguards along these or similn.r 1ine~ ('.ouM in 
fact be drafted with sufficient sensitivity both to the Au-
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COllstJ.tuti~n·s mandatory concern ;";ih le¢s1ative account
ability remains to be seen. But the effort IS certainly worth· 
making, since the price of ignoring the Constitution whnn its 
strictures seem inconvenient would be even higher than tho 
pricc of making do with the Governmellt's present organi
zatioD., imperfect though it plainly is. 
• • • • • • • 

In R.R. 5045. the committee sought to alleviate these constitutional 
defects by retruning in Congress a. considerable degree of participation 
in the reorganization process. R.R. 5045 seeks to guarantee that every 
reorganization plan will be put to a vot¥! i.n both the House and the 
Senate. It requu-es tha.t at the time of submission of the plan, resolu
tions of di.sapproval be introduced in the House and the SeIia·te and 
referred to the House Government Operations Committee a.nd the 
Senate Governmentol Maim Committee. respectively. It requires 
these eorrnnittees to make recommendations on the plan to their 
respective houses. If, after 45 days, the committee has not voted out 
a resolution. the committee is automatically discharged. The resolu
tion is on the calendar and can be called up by a.ny member. The 
motion to take it up is hi~hly privileged and i. not debatable or amend
able. The ccmmittes helieves that this procedure will virtueJly assure 
n vote by both tho Houo. nnel the SenRto on every plan. 

H.R. 5045 also contains other provisions reflectlug the concern of 
the committee about the constitutional roles of the executive and 
legislative branches. It prohibits a reorganization plan from abolishing 
or transferriug an independent regulatory agency and it prohibits the 
abolition of any enforcement function or statutory program. 

CONCLUSION 

T\te committee recommends that the President be delegated 
limited autbority to reorganize the Federal Govennnent. Under ti,e 
authority. the President would submit reorganization plans to the 
Congress which would become effective after 60 days uule •• either 
House ot' Congress has adopted a resolution disap'provmg such plan. 
Procedures MSuri~ a vote on each plan, if any Member of Congress 
asko; for it, ara incorporated in the bill. 

In the course of too hearin~ on this legislation'f the constitutionality 
of the kcy provL";on of this bill was questioned. t was contended that 
the bill makes too broad n delegation of legislative authority to the 
Presidr~t by permitting plans submitted by the Presid. ent to become 
law without the approval of Congress. 

The question remains unresolved, but it is the position of the com
mittee that the risk of an unfavorable ruling by the courts. while still 
remaining. may have been lessened by the ..ooption of the new voting 
prOCedUlr8 and the o.dded limitations on the use of the reorganization 
authority. 

It is the intention of the committee to examine carefully each 
reor~anization plan submitted under this authority and to .... ure the 
participa.tion by Congress in the reorganization process to the fullest 
extent possible. . 
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PROPOSED REVISED CONSTITUTION OF 1944 
(Agreed upon by the 168th Legislature and submitted to the elec

torate On November 7~ 1944, and defeated) 

(EXCERPTS RELATING TO ARTICLES ON EXECU'llVZ AND ON PUBIJC OFFI

CERS AND EMPLOYEES) 

• • • • 
AR.'llCLE lV 

EXECUTIVE 
S'ECTION I 

1. The executive power shall be vested in a Governor. 
2, The Governor shall be not less tban thirty years of age. and 

shan have been for twenty years, at least, a cidten of the United 
States. and a resident of this Stnte seven years next berore his elec
tion. unless he sball have been absent during that time on the pUblic 
business of the United States or of this State. 

8. No member of Congress or person holding any Federal or State 
officc. or position, of profit shan exercise the office of Governor; and 
jf the Governor shall become tl member of Congress or shall accept 
any Federal or State office. or position, of profit, his office of Gov . 
ernor shilll thereupon be vacant. Nt, Governor sha11 he elected or 
appointed by the Legislature to an·l.office during the term for which 
he shull have been elected Govertlor. 

4. The Governor shall b~ elected by the legally qualified voters of 
this State. The person having the highest number of votes shall be 
the Governor: but if two or more shall be equal and highest in 
votes, one of them shall be elected Governor by the vote of a rna. 
jority of the members of both houses in joint meeting at the regular 
legislative session next following the election for Governor by the 
people. Contested elections [or the office of Governor shaH be deter. 
mined in such manner as may be provided by law. 

5. A Governor elected for a full term shan hold his office for four 
years beginning at noon on the second Tuesday of January next 
following the election for Governor by the people and ending at 
noon on the second Tuesday of January Cour years thereafter. The 
Governor. when elected for any full term. shan be incapabJe of hold. 
ing the office again until the second Tuesday of January in the 
fourth year after the expiration of the tenn. 

6. In case of the death of the Governor·elect before he is qualified 
into office. in cas.e of the death, resignation or removal from office 
of the Governor or in case of a vacancy in the office for any other 
c.ause. the powers, duties and emoluments of the office shall devolve 
upon the President of the Senate, and in case of his deattt. resigna
tion or removal, then upon the Speaker of the General Assembly 
for the. time being, until a Governor be elected and quaJifit".d. 
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7. In case of tlie impeachment of the Governor. his absence trom 
the State or inability to discharge the duties of his office. the powers, 

. duties and emoluments of the office shall devolve upon the President 
of the Senate, and in case of his death, resignation or removal, then 
upon the Speaker of the General Assembly for the time being, until 
the Governor impeached or absent shall "be acquitted or shall return 
or the inability shall cease, or until a Governor be elected and 
qualified. 

8. In case of a vacancy in the office of Governor. a Governor shall 
. be elected to fill the unexpired term a1: the next general election 
succeeding the vacancy unless the vacancy shall occur within sixty 
days immediately preceding a general election in which case he shaI1 
be elected at the second succeeding general election; but no election 
to fill an unexpired term shall be held in any year in which a Gov· 
ernor is to be elected for a full term. A Governor elected for an 
unexpired term may assume his office as soon as his eJection has been 
determined. 

9. The Governor shall, at' stated times. receive for his services a 
salary. which shall be neither increaa;ed nor diminished during the 
period for which he shall have been elected. 

10. He shall be the commander·in·chief of the militia and all the 
military and naval forces of the State; he shall communicate by 
message to the Legislature at the opening of each regular session. 
and at such ,other times as he may deem necessary, the condition o[ 
the State. and recommend such measures as he may deem expedient; 
he shall take care that the laws be faithfully executed, and grant 
commissions to all officers elected or appDinted pursuant to the pro
visions of this Constitution. AU officers whose election or appoint
ment shall not otherwise be provided for by this Constitution or by 
law shall be nominated by the Governor and appointed by him with 
the advice and consent of the Senate. No vacancy in any office which 
is to be filled by the Governor with the advice and consent of the 
Senate or by the Senate and General Assembly in joint meeting may 
be filled by the Governor by a temporary or ad interim appOintment 
at any time. except as may be provided by law. 

11. The Senate shall either con finn 01" reject each nomination to 
office within a period of six weeks after the same has been sub· 
mitted to it by the Governor unless within that period the nomina· 
tion is withdrawn by the Governor or r<~turned 10 the Governor by 
the Senate; and any nomination not reje(:ted. withdrawn or returned 
within the period shall be deemed confinned at the expiration of 
the period. The withdrawal or retul"O of a nomination before its 
confirmation shall render it of no effect. No appointment or nomin
ation shall he made by the Governor during the last week of his 
tenn . 
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12. Every biJI which shall have passed both houses shall be pre
sented to the Governor; if he approve he shall sign it, but if not he 
shall return it, with his objections, to the house in which it shall 
have odginated. who shall enter the objections at large on their 
journal and proceed to reconsider it; if, upon reconsideration on or 
after the third day following its return, three-fifths of all the mem
bers of that house shall agree to pass the bill. it shall be sent, to
gether with the Objections. to the other house, by which it shall be 
reconsidered and if approved of by three-fifths of an the members 
of tbat house. it shall become a law; and in all such cases the VOtes 

of both houses shall be determined by yeas and nays, and the names 
of the persons voting for and against the bill shall be entered on tbe 
journal oC each house respectively. II any bill shall not be returned 
by the Governor within ten days. Sundays excepted. after it shan 
have been presented to him. the same shan become a law on the 
tenth day if the house of origin is not in adjournment on said day. 
If. on said tenth day. the house of origin is in adjournment in the 
coune of a regular or special session, the bill shall become a law on 
the day on which the house of origin convenes after the adjourn
ment unless the Governor shall return the bill to that house on that 
day. li, on said tenth day, the legislature is in adjournment sine die, 
the Governor shall within thirty·five d"Ys after such adjournment 
sign the bi11 or return it to the house ,Hf origin at a special session 
of the Legislature called by him, to mett within the thirty-five days. 
for reconsideration of bHls; otherwise, the bill shall become a law 
on said thirty.fifth day. If the Governor shall return any bill to the 
house of origin Jess than three days prior to the adjournment sine 
die of any session, the bill shall become a law thirty-five days after 
said adjournment unless the Governor shall call a special session of 
the Legislature. to meet within said thirty·five days. for reconsidera. 
tion of bills, and in such case such biU may be reconsidered. 

IS. If any bill presented to the Governor shall Contain one or 
mOre items of appropriation of money, he may object to one or more 
of such items while approving of the other portions of the bill. In 
such case he shall append to the bill, at the time of signing it, a state
ment of each hem to which he objects, and each item so objected to 
shall not take effect. A copy of such statement shall be transmitted 
by him to the house in which the bill originated, and each item 
objected to shall be separately reconsidered. If, upon reconsider. 
ation on or after the third day following said transmittal, one or 
more of such items be aproved by three-fifths of all the members of 
each house, the same shall become a part of the law, notwithstand_ 
ing the objections of the Governor. AU the provisions of the preced_ 
ing paragraph in relation to bills not approved by the Governor 
shall apply to cases in which he shaH withhold his approval from 
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.. any item or items contained in a bill appropriating money. 
14. The Governor may cause an investigation to be made of the 

conduct in office of any State officer except a member of the Legisla
ture or an officer elected by the Senate and General Assembly in 
joint J?leeting or a judicial offlcer. After notice, service of charges 
and an opportunity to be heard at a public hearing. the Governor 
may remove any such officer whenever in his opinion the hearing 
discloses misfeasance or malfeasance in office. Upon application on 
behalf of the Governor OT officer under investigation or subject to 
charges, a Justice of the Superior CoW't may issue subpoenas and, 
under penalty of contempt of the Superior Coun, may compel the 
attendance of witnesses, the giving of testimony, and the production 
of books and papers. in the investigation or at the hearing. 

SECI"lON II 

1. There shall be a board of pardons in the executive branch of 
the government, which shall consist of the Governor, or person 
administering the government. and of four olher members who shall 
be nominated and a'fpointed by the Governor by and with the 
advice and consent 0 the Senate for terms of four years and until 
their successors are qualified into office and who shall receive such 
annual salaries for their services as may bl~ provided by law. At 
least one of said four members shall be an attorney.at·law of this 
State. 

2. TIle board of pardons, by a majority of all its members of 
which majority the Governor. or person administering the govern. 
mem, shall be one, may grant pardons, after conviction, in all cases 
except impeachment. The board of pardons, by a majority of all 
its members, may remit fines and forfeitures and suspend the collec
tion of the same. but in proceeding as to ther.e matters the Governor, 
or person administering the government, need not participate. 

3. The board of pardons shan have no power to grant paroles 
except as provided by law. . 

4. The Governor, or person administering the government, shall 
have the power to grant reprieves except in cases of impeachmenL 

SEC'I10N III 
1. There shall be Principal Departments in the State Government, 

not more than twenty in number, created by the Governor by execu
tive order; and among and within them shall be allocated by the 
Governor by executive order all the executive and administrative 
offices, departments and instrumentalities of the State Government, 
in such manner as to group the same according to major purposes. 

2. The Governor by executive order from time to time may re
organize, merge, consolidate and divide offia~5, departments. instru. 
mentalities and the Principal Departments~ and may allocate and 
reallocate them, in whole or in part, and the functions, powers and 
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duties of any of them among and within such offices. departments 
and instrumentalities and tbe Principal Departments, all in such 
manner as to promote efficiency and economy in the operation of the 
State Government. 

S. The Governor in any executive order made under the preced
ing paragraphs of this Section may make provision to effect the pur
poses of said order, including the transfer of personnel, ptoperty and 
appropriation balances. and the abolition and creation. within the 
limits of available appropriations, of executive and administrative 
offices. positions and employments; provided, that no person shall be 
deprived of any right or privilege which may be accorded him by 
civil service law. 

4. Every such executive order shall be transmitted by the Gov. 
ernor to each house ohhe Legislature at a regular or special session 
and shall become effective she. weeks after its transmittal unless with· 
in the six weeks both houses of the Legislature shall approve Qr dis
approve the same by resolution. 1£ so approved the order shall 
become effective upon approval; and if so disapproved it shall have 
no effect. 

S. Such executive order shan remain unaltered and in full force 
except as may be provided by subsequent executive orders. The 
Legislature, however, may by lawffrom time to time assign new func
tions, powers and duties to, an~ay increase or diminish the func
tions, powers and duties of, any office, department or instrumentality 
or Pl'.incipal Department. 

6. The Principal Departments shall be under the supervision and 
control of- the Governor. Tbe head of each Principal Department 
shall be a single executive unless otherwise provided by law; and all 
such single executives shall be nominated and appointed by the 
Governor with the advice and consent of the Senate and shall hold 
their offices until the next Governor shall be elected and qualified 
and until their successors shall be appointed and qualified, but they 
may be removed by the Governor as shan be provided by law. 

7. Whenever a board, commission or other body shall be the head 
of a Principal Department, the members thereof shall be appointed 
by the Governor with the advice and consent of the Senate, and if 
said board, commission or other body shall have power to appOint 
an administrator, director or other chief executive, such appoint
ment shall be made with the approval of the Governor. 

S. The Governor may from time to time appoint such State 
officers as he may select, to serve :1( his pleasure as the members of 
his Cabillct with whom be may consult relative to the affairs of the 
State. 

9. No executive order under this section shall affect any officer 
elected by the Senate and General Assembly in joint meeting or his ,:. 
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office or the functions, powers or duties thereof which may be pro
vid~d by law. 

•••• 
ARTICLE VI 

PUBUC OFFICERS AND EMPLOYEES 

SECTION I 
1. Every appointive State officer shaH, before entering upon tbe 

duties of his office, take and subscribe an oath or affirmation to 
support the Constitution of this State and of the United States and 
to perform the duties of his office faithfully, impartially and justly 
to the best of his ability. 

2. In the civil service of the State and all of its civil divisions, all 
offices anti positions shall be classified according to duties and re
sponsibilities, salary ranges shaH be established for the various 
classes, and all appointments and promotions shall be made accord· 
ing to merit and fitness to be ascertained, so far as practicable, by 
examinations. which, 110 far as practicable. shall be competitive; 
except that preference in the appointment of persons who have been 
or shall have been in active service in any branch of the military or 
naval forces of the United States in time of war may be created by law. 

3. Any compensation (or services or allY fees received by any per
son by virtue of his appointive State office or position, in addition 
to the annual salary provided therefor" shall be forthwith paid by 
him into the State Treasury, unless the compensation or fees be 
allowed or appropriated to bim by the Legislature. 

4. Any person before entering upon the duties of, or while hold
ing. any public office, position or employment in this State may be 
required to give bond, as may ~e provided by law. 

5. The term of office of all officers elected or appointed pursuant 
to the provillions of this Constitution, except when herein otherwise 
directed, shall commence on the day of the date of their respective 
commissions; but no commission for any office shall bear date prior 
to the expiration of the term o£ the incumbent of said office. 

SECTION II 

1. The Slate Comptroller, the State Treasurer and the State 
Auditor shall be elected by tbe Senate and General Assembly in jOint 
meeting for tenns of four years and until their successors shall be 
qualified into office. The Governor may, whenever in his opinion 
it would be in tbe public interest, require from them written state· 
ments, under oath, of information on any matter relating to the 
conduct of their respective offices. 

2. Prosecutors of the pleas shall be nominated by the Governor 
and appointed by him with the advice and coment of the Senate. 
They shall hold their offices for terms of five years. 

--_., . 


