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July 6, 2012 

Re: IN RE Failure of Council on Affordable Housing to Adopt 
Trust Fund Commitment Regulations 

Dear Judges: 

Please accept this letter brief in lieu of a more formal 

brief on behalf of amicus curiae New Jersey State League of 

Municipalities (hereinafter "League"). 

INTRODUCTORY STATEMENT 

COAH had an obligation to "promulgate regulations 

regarding the establishment, administration and enforcement of 

the expenditure of affordable housing development fees", 

thereby providing all affected municipalities with guidance on 

what would suffice to comply with the provisions of the Act. 

N.J.S.A. 52:27D -329.2 a. 

COAH violated this obligation. Indeed, COAH failed even 

to propose, much less adopt regulations that would inter alia 

define what would qualify as a commitment to expend. Since a 

municipality's failure to commit to expend trust fund money 

that is more than four years old starting on July 17, 2012 

subjects those "old" monies to forfeiture to the state, it 

was and is extremely important that, through rulemaking, COAH 

provide clarity as to when it shall treat trust fund money as 

committed. However, COAH has failed to do so. Indeed, COAH 

has failed to adopt any regulation to implement P.L. 2008, c. 



46, known as the Roberts Bill since July 17, 2008 when 

Governor Corzine signed that legislation into law. 

COAH's failure to fulfill the Legislature's charge to 

promulgate regulations has created uncertainty about when a 

municipality has committed trust fund monies for expenditure. 

Consequently, in the absence of relief by this Court, we will 

not know for sure what is sufficient to satisfy the commit to 

expend requirement until COAH starts seizing millions of 

dollars in trust fund monies from municipali ties across the 

state, thereby creating vast gaps in the funding of 

affordable housing plans. The seizure of such monies will 

have a predictable effect. Instead of using trust fund monies 

to implement a wide array of mechanisms to produce or 

rehabilitate affordable housing, municipalities will have to 

divert their finite resources to litigating with the state to 

attempt to get back the monies seized or suffer even more 

fiscal distress than they are already experiencing. 

By its application, FSHC seeks to persuade this Court to 

require COAH to fulfill 

regulations appropriate 

reasonable opportunity to 

its obligation to promulgate 

and to 

comply 

give 

with 

municipalities a 

those them. The 

solution FSHC proposes to the problem created by COAH's 

inaction is reasonable. As such, the League strongly urges 

this Court to implement it. 

2 



PROCEDURAL HISTORY AND STATEMENT OF FACTS 

The League will rely on the procedural history and 

statement of facts that FSHC prepared except to take this 

opportunity to highlight problems created for particular 

municipalities, indicative of the issues faced by over 200 

municipalities with trust fund monies, by COAH's failure to 

"promulgate regulations regarding the establishment, 

administration and enforcement of the expenditure of 

affordable housing development fees. N.J.S.A. 52:27D -329.2 

a. The following examples are merely illustrative, as with 

additional time many more examples could be provided. 

Borough or Pemberton1 

Pemberton Borough adopted a Housing Element and Fair 

Share Plan and secured a Judgment of Compliance and Repose 

approving that plan insofar as it addresses the Borough's 

obligations for the first and second housing cycles. The 

Borough also prepared and endorsed a Spending Plan, which the 

Court also approved, showing how the Borough plans to spend 

trust fund money to implement its approved affordable housing 

plan. The Borough submitted that Spending Plan to COAH for 

approval as required by the Roberts Bill, which requires even 

1 The Certification of Michael A. Jedziniak, Esq., dated July 6, 
2012, and incorporated herein by reference provides the basis 
for the facts set forth herein. 
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municipalities under the jurisdiction of a trial court to 

obtain spending plan approval from COAH. N.J.S.A. 52:27D-

329.2(a). The Borough also executed contracts for nearly 

$400,000 to finance the projects in its plan: one project 

envisions the reconstruction of four severely deteriorated 

uni ts, and another proj ect involves the redevelopment of an 

abandoned elementary school si te to produce six affordable 

units. The Borough intends to finance these contracts 

through $375,000 in trust fund monies it collected prior to 

July 17, 2008, thus rendering those monies four years old and 

subject to seizure by the state. 

Notwithstanding all the Borough has done to convert 

trust fund money into the actual construction of affordable 

housing and the explicit approval of these opportunities by a 

trial court judge with jurisdiction over the Borough's Mount 

Laurel compliance, it faces the prospect of the state seizing 

almost $400,000 from its trust fund on July 17, 2012. Had 

COAH promulgated regulations defining what would qualify as a 

"commitment to expend," the Borough could have made sure it 

satisfied the regulatory requirement and thereby safeguarded 

its trust fund from seizure. However, absent relief from 

this Court, Pemberton will not know if the trust funds are 

safe until after July 17, 2012. 
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At that point, COAH may seize those monies for starters 

and then start seizing all addi tional trust fund money as 

additional time passes and as monies collected after July 17, 

2008 becomes more than four years old. In this regard, it is 

important to emphasize that the four-year deadline imposed by 

the Roberts Bill is a rolling deadline. That means that in 

addition to the millions of trust fund dollars that will be 

at risk on July 17, 2012, trust fund monies collected after 

July 17, 2008 will become at risk each day thereafter as that 

money becomes four years old. Yet, we have no regulations to 

address this problem. 

Soutb Brunswick Town sb ip2 

South Brunswick has even more money at risk than 

Pemberton. The Township has spent over $4.7 million to create 

and/or maintain affordable housing opportunities within the 

community since July 2008. However, there still remains 

$3,535,207 of pre-July 17, 2008, funds in the Affordable Housing 

Trust Fund that are intended to be used to create and/or 

maintain additional affordable housing opportunities in South 

Brunswick both now and in the future in accordance with the 

Township's Housing Element and Fair Share Plan and Spending 

Plan. 

2 The Certification of Bernard P. Hvozdovic, 
2012, and incorporated herein by reference 
for the facts set forth herein. 

5 

Jr., dated July 6, 
provides the basis 



The Township has developed compliance mechanisms to expend 

well over the 3.5 million dollars at risk - mechanisms that do 

not involve contracts with third parties such as occurred in 

Pemberton. For example, through an in house affordable housing 

program that has succeeded in creating over 600 affordable units 

through full-time municipal staff, the Township plans to fund a 

market to affordable program to create 131 new units at an 

estimated cost of $6,225,000, including a significant 

contribution from the Township's funds at risk. 3 At an estimated 

cost of $1,140,000, the Township also intends to produce an 

additional 20 new units of affordable housing for very low 

income, special needs adults through a program that has already 

generated 22 affordable units for this special needs group. 

In an effort to satisfy the requirements of N.J.S.A. 

52:27D-329.2a, the Township adopted a resolution setting out its 

efforts to comply with all of its affordable housing 

requirements and committing to spend its trust fund dollars on 

these successful programs. However, since the Township intends 

to implement this program in house, as it has successfully done 

for its affordable housing efforts for many years, there is no 

3 A market to affordable program requires municipalities to (i) 
acquire residential units at fair market value; (ii) sell or 
rent the units at affordable prices; and (iii) deed restrict the 
uni ts so they remain affordable for at least 30 years. N.J.A.C.5:97-
6.9. 
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contract it can point to in an effort to satisfy an undefined 

commit to expend standard. Due to the lack of regulatory 

standards, we simply do not know whether COAH will find the 

resolution the Township did adopt sufficient to satisfy the 

commit to expend requirement. 

The lack of regulations highlights how an exemplary 

municipali ty that has achieved great successes in the past and 

that is committed to using millions of dollars of at risk trust 

fund money to create affordable housing in the future could find 

its trust fund invaded by the very agency that failed to provide 

the regulations the Legislature required. The difference 

between South Brunswick's efforts, which are entirely in house, 

and Pemberton's efforts, which involve contracts with third 

parties, highlights the need for regulations that adequately 

address a range of different approaches to producing affordable 

housing. 

The Township or Roche~~e Park4 

The Township of Rochelle Park seeks to create one or more 

"supportive/special need housing" projects in collaboration with 

the Special Needs Housing Partnership program established by the 

NJ Department of Community Affairs, the NJ Housing Mortgage 

4 The Certification of Charles T. 
2012, and incorporated herein by 
for the facts set forth herein 
Olive. 
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Finance Agency and the NJ Department of Human Services in 

furtherance of the Township's affordable housing plan. This 

program explicitly requires participating municipalities to 

contribute trust funds. The Township has earmarked $390,241 to 

this project along with $32,116 for Affordability Assistance to 

ensure its viability. The Township has also approved a Spending 

Plan for this effort. Finally, once COAH approves the Spending 

Plan, the Township plans to adopt the required Memorandum of 

Understanding with NJ HMFA. Clearly, the Township is committed 

to this project and is indeed working with one branch of the DCA 

to make this project a reality. 

In this case, the Township is using its funds to 

participate in a program created by state agencies. However, 

another state agency, COAH, still could deem its efforts to 

participate in the state program insufficient to prevent seizure 

of the trust funds based on standards that COAH has never 

promulgated. 

The Township or Moun t O~i ve 

The Township of Mount Olive faces the prospect of losing 

the opportunity to support two separate affordable housing 

proj ects that the Morris County Habitat for Humanity plans to 

implement. Habitat plans to create two single-family homes for 

qualified low or moderate-income families in furtherance of the 

Township's affordable housing plan. To facilitate Habitat's 
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efforts, the Mount Olive Township Council has adopted 

Resolutions stating the Township's intent to deed land and to 

provide funding from the Township's Housing Trust Fund for 

$50,000 per dwelling. The two developments will move forward 

once the New Jersey Highlands Council and NJDEP complete their 

reviews. 

However, since we have no regulations, we have no way to 

determine if the resolution the Township adopted combined with 

its past success to create affordable housing through Habitat 

will suffice to meet the commit to expend requirement. In fact, 

even though Mount Olive asked COAH to review its spending plan, 

and COAH approved spending funds on this project, COAH stated 

that such approval does not necessarily mean that Mount Olive 

has committed the money to support the Habitat for Humanity 

homes. 

The above examples are merely illustrative of the different 

approaches that four municipalities, of the over 200 with trust 

funds, have taken and the uncertainty they face. There are many 

more examples of municipalities that have attempted to provide 

affordable housing through a range of different approaches and 

have no idea, with a deadline under two weeks away, whether 

those approaches will be deemed good enough by COAH to avoid 

having their funds taken. 
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In addition to the above examples concerning specific 

municipalities, consider that a municipality can spend 20 

percent of its trust fund money to plan and provide for 

affordable housing pursuant to statute. N.J.S.A. 52:27D-329.2. 

Municipalities will need those trust fund monies again to 

prepare a revised affordable housing plan once we know what the 

rules will be after the Supreme Court decides the pending appeal 

of the 2010 Appellate Division decision invalidating COAH's 

Third Round regulations. 5 The expenses to be incurred in such 

planning efforts would not be incurred until the legal issues 

surrounding the third cycle regulations is resolved, as the 

extent of municipal obligations for the third round cycle is 

unknown. 

Given these anticipated expenses and the expenses that 

municipalities regularly incur to implement approved plans, it 

is clear that municipalities are committed to using trust fund 

monies for their intended purposes - to plan for and implement 

affordable housing programs. Yet, COAH has provided no guidance 

whatsoever on how a municipality can protect trust fund monies 

5 Many municipalities have prepared two affordable housing plans 
thus far - once to address the 2004 regulations invalidated in 
substantial ways in 2007 and another to address the 2008 
regulations invalidated in substantial ways in 2010. 
Municipalities will need those trust fund monies again to 
prepare a third affordable housing plan once we know what the 
rules will be after the Supreme Court decides the pending appeal 
of the 2010 Appellate Division decision invalidating COAH's 
Third Round regulations. 
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from seizure for reasonably anticipated administrative expenses, 

which as in the South Brunswick example above often consist of 

in-house allocations within municipal budgets, not contracts 

with third parties. 

All these examples highlight the need for COAH to 

promulgate regulations. This Court should require COAH, through 

the regulatory process, to devise rules to address the realities 

that municipalities face and so that trust fund monies can be 

reasonably preserved to implement real programs that will 

generate real affordable housing opportunities for 

municipalities struggling to meet their responsibilities with 

resources that have tapered off as we struggle through a 

difficult economy. 

LEGAL ARGUMENT 

I. ALL THREE BRANCHES OF GOVERNMENT HAVE EMPHASIZED THE 
IMPORTANCE OF COAH ADOPTING COMPREHENSIVE REGULATIONS TO 
GOVERN TRUST FUND MONIES. 

In the Holmdel Builders Association case, the Supreme Court 

emphasized the need for "a comprehensive system o£ devel.opment 

£ees N with clear regulations as a prerequisite to allowing 

municipalities to impose fees as a condition of developing land. 

Holmdel Builders v. Tp. of Holmdel, 121 N.J. 550, 576 

(1990) (emphasis added) . By stressing the importance of 

"comprehensive" rulemaking, the Supreme Court sought to create a 
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process whereby (a) interested parties would have an opportunity 

to express their concerns with the prospect of municipalities 

imposing fees on developers and (b) COAH would have an 

opportunity to adopt regulations that addressed legitimate 

concerns: 

We determine that under the FHA, as well as the 
zoning power of the MLUL and the police power, 
municipali ties with the approval of COAH can impose 
reasonable fees on the development of commercial and 
non-inclusionary residential property as inclusionary
zoning measures to provide lower-income housing. Such 
development fees may be enacted by ordinance and, 
subject to the approval and certification of COAH, may 
be included as part of a municipality's housing 
element and fair-share obligation under the FHA. 
Because the FHA does not provide sufficient guidance, 
the effectua tion of such authori ty appropria te.ly 
requires the promu.lga tion of ru.les by COAH tha t wi.l.l 
provide the standards and guide.lines for the 
imposi tion and use of such deve.lopmen t fees. We are 
satisfied that regu.lato~ measures for deve.lopment 
fees to be used for affordab.le housing adc.pted 
pursuant to va.lid ru.les can address constitutiona.l 
concerns re.lating to due process, equa.l protection, 
the taking of prc.perty, or inva.lid taxation. In view 
of the grounds for our decision in this case, 
contentions based on those concerns need not be 
further addressed. Because of the absence of enabling 
adrninistrati ve regulations, we hold that the current 
development-fee ordinances were not validly adopted. 

[Id at 586 (emphasis added) J • 

Consistent with the Supreme Court's mandate that COAH 

promulgate appropriate regulations to ensure that development 

fees are carefully imposed and spent, the Legislature also 

required COAH to "promulgate regulations regarding the 
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establishment, administration and enforcement of 

expenditure of affordable housing development fees". 

Thus, 

A municipality may not spend or commit to spend any 
affordable housing development fees, including 
Statewide non-residential fees collected and 
deposited into the municipal affordable housing 
trust fund, without first obtaining the council's 
approval of the expenditure. The counci~ sha~~ 

promu~gate regu~ations regarding the estab~ishment, 

administration and enrorcement or the expenditure or 
arrordab~e housing deve~opment rees by 
municipa~ities. The council shall have exclusive 
jurisdiction regarding the enforcement of these 
regulations, provided that any municipality which is 
not in compliance wi th the regulations adopted by 
the council may be subject to forfeiture of any or 
all funds remaining within its municipal trust fund. 
Any funds forfeited shall be deposited into the "New 
Jersey Affordable Housing Trust Fund" established 
pursuant to section 20 of P.L.1985, c.222 (C.52:27D-
320) . 

[N.J.S.A. 52:27D -329.2 a. (emphasis added) J. 

all branches of government have recognized 

the 

the 

importance of rule making when it comes to development fees. 

Indeed, the prospect of trust fund monies being improperly 

imposed or spent does indeed raise legi timate concerns that 

warrant careful attention. 

As the examples set forth above demonstrate, it is 

important for COAH to craft regulations so that 

municipalities have clear standards that enable them to 

safeguard their trust fund money so that those monies can be 

used to best advance the goals of affordable housing plans 

and spending plans. 
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II. SINCE COAH FAILED TO PROMULGATE REGULATIONS TO DEFINE AND 
IMPLEMENT THE LEGISLATURE'S COMMIT TO EXPEND REQUIREMENT, 
THIS COURT SHOULD NOT REQUIRE ANY MUNICIPALITY TO FORFEIT 
TRUST FUND MONEY OR PERMIT COAH TO SEIZE ANY TRUST FUND 
MONEY AT THIS TIME. 

N.J.S.A. 52:27D-329.2 et. seq. permits municipalities to 

impose and collect development fees from developers of 

residential property in accordance with regulations promulgated 

by COAH. These funds must be deposited in a separate account 

and must be used on acti vi ties that address the municipal fair 

share obligation. N.J.S.A. 52:27D-329.2 (c) (1). Indeed, a 

municipality may not expend or commit to expend such funds 

except on COAH approved expenditures. N.J.S.A. 52:27D-329.2(a). 

In 2008, then Assembly Speaker Joe Roberts introduced A500, 

which would revise the laws concerning the provision of 

affordable housing. As originally drafted, the relevant potion 

of that bill would require municipalities to expend their 

affordable housing trust fund dollars wi thin 4 years, or else 

COAH would order the transfer of any remaining funds to the 

state. (see 

http://www.njleg.state.nj.us/2008/Bills/A0500/500 I2.PDF). In 

May of 2008, the Assembly Housing and Local Government Committee 

amended the bill to require only a commitment to expend funds, 

not actually expending the funds, to save trust fund dollars 

from being transferred by COAH. (see 

http://www.njleg.state.nj.us/2008/Bills/PL08/46 .PDF). 

This is the language that was signed into law and was 

codified at N.J.S.A. 52:27D-329.2(d): 
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"A municipality that fails to commit to expend the 
balance required in the development fee trust fund by 
the time set forth in this section shall be required 
by the council to transfer the remaining unspent 
balance at the end of the four-year period to the "New 
Jersey Affordable Housing Trust Fund," established 
pursuant to section 20 of P.L.1985, c.222 (C.52:27D-
32 0), a s am end e d by P. L . 2 0 0 8 , c . 4 6 ( C . 52 : 2 7 D - 3 2 9 . 1 e t 
al.), to be used in the housing region of the 
transferring municipality for the authorized purposes 
of that fund." 

(emphasis added). 

It is therefore clear that the minimum requirement necessary for 

a municipality to avoid the loss of its affordable housing trust 

fund dollars is not actual expenditure but only a commitment to 

expend. 

The phrase "commit to expend" is not defined anywhere in 

the relevant statute, N.J.S.A. 52:27D-329.2 et. seq. Therefore, 

in order to provide appropriate guidance on how to safeguard 

these funds COAH must engage in rulemaking. Indeed, the statute 

requires COAH to do so. N.J.S.A. 52:27D-329.2(a) requires COAH 

to "promulgate regulations regarding the establishment, 

administration, and enforcement of the expenditure of affordable 

housing development fees by municipalities." 

COAH has promulgated some regulations detailing the 

expendi ture of affordable housing development fees. N.J.A.C. 

5:96-5.3 et. seq. details the procedure for approval of a 

development fee ordinance as well as the approval of a spending 

plan. N.J.A.C. 5:97-8.1 et. seq. speaks to the proper use of 

affordable housing trust fund dollars and what a proper spending 

plan should include. However, nowhere in the administrative code 

does COAH derine the term "commi t to expend." _ I d . Indeed, even 
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when COAH approves an affordable housing trust fund Spending 

Plan, it clearly states that such approval is not considered a 

"commitment to expend." (See attached Exhibit A, Montclair 

Township's approved affordable housing trust fund Spending Plan, 

next to last Resolved paragraph.) 

Earlier Spending Plan approvals contained no such 

provision. (See attached Exhibit B, Bayonne's approval of the 

affordable housing trust fund spending plan issued December 21, 

2011) Prior to this new policy, indicating Spending Plan 

approval is not a commitment under the statute, spending plans 

were viewed to be a commitment, in the common sense, to expend 

the funds, as N.J.A.C. 5:97-8.13 requires expenditure in 

accordance with the approved Spending Plan. 

The New Jersey State Supreme Court has held that 

administrative regulations "must be sufficiently definite to 

inform those subject to them as to what is required." Matter of 

Heal th Care Administration Bd. , 83 N. J. 67, 82 (1980). 

"[R]egulatory requirements 

apprise those who are 

must ... be 

regulated 

sufficiently 

of what the 

specific 

agency 

to 

is 

requiring." In re Agricultural, Aquacultural, and Horticultural 

Water Usage Certification Rules, 410 N.J.Super. 209, 224 (App. 

Div. 2009.) Indeed, the essence of administrative rulemaking is 

"the promulgation, through the basic statute and the 

implementing regulations taken as a unitary whole, of a code 

governing action and conduct in the particular field of 

regulation so those concerned may know in advance all the rules 

of the game, so to speak, and may act with reasonable 

assurance." Boller Beverages, Inc. v. Davis, 38 N.J. 138, 151-
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152 (1962). (emphasis added.) The Supreme Court in Boller went 

on to say: 

Persons subject to regulation are entitled to 
something more than a general declaration of statutory 
purpose to guide their conduct before they are 
restricted or penalized by an agency for what it then 
decides was wrong from its hindsight conception of 
what the public interest requires in the particular 
situation. Id. at 152. 

It is also clear that, despite the lack of guidance on the 

part of COAH, COAH intends to seize these funds shortly. A500 

was signed into law by then Governor Corzine on July 17, 2008. 

Thus, the four year deadline established in A500 requiring a 

commitment to expend affordable housing trust fund dollars 

expires on July 17, 2012. In their response to questions from 

the Office of Legislative Services, the Department of Community 

Affairs indicated their anticipated receipt of $200 million 

dollars in funds seized from municipal affordable housing trust 

funds to be placed in the New Jersey Affordable Housing Trust 

Fund (see 

http://www.njleg.state.nj.us/legislativepub/budget 2013/DCA Resp 

onse. pdf) Moreover, the DCA has been tracking the balances in 

those municipal funds on a monthly basis. (See, 

http://www.nj.gov/dca/services/lps/hss/transinfo/reports/ahtf 20 

08 unspent.pdf). 

Because of these issues, municipalities are placed in a 

difficult situation. Over several years towns across the state 

have collected literally hundreds of millions of dollars from 

developers and placed them in trust funds, to be used to build 

affordable housing. The statute speaks in several places about 
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a commitment to expend these funds, 

towns to commit to expend of these 

and the statute encourages 

funds or risk losing them, 

which would require towns to find alternative funding sources to 

build affordable housing. However, over the past four years 

since A500 was signed into law, COAH has shirked its statutorily 

required duty to define through rulemaking what constitutes a 

commitment to expend, while telling municipalities what they 

previously thought was a commitment does not constitute a 

commitment under the statute. 

In this case, municipalities do not know the "rules of the 

game," and cannot act with any assurance. COAH has failed to 

define "commit to expend" through regulation, and has refused to 

indicate what would be considered a commitment in other 

contexts, such as spending plan approvals. COAH now aims to 

penalize municipalities by seizing trust fund dollars when they 

never adequately defined what they required from those 

municipalities. 

and adopted 

designed to 

A municipality may have acted in good faith 

affordable housing plans and spending plans 

implement specific compliance mechanisms, only to 

July 17, 2012 that COAH does not regard the 

municipali ty has taken as sufficient to satisfy the 

discover on 

steps the 

commitment 

to expend requirement. Thus, such municipalities that need trust 

fund money to implement targeted programs are facing the loss of 

those desperately needed monies. For these reasons, this Court 

should prohibit COAH from seizing any trust funds until such 

time as the agency issues rules defining "commit to expend" and 

gives towns ample time to comply. 
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III. THE COURT SHOULD REQUIRE COAH TO DEFINE "COMMIT TO EXPEND" 
THROUGH RULEMAKING. 

When a statute directs an agency to make rules or 

regulations, they are required to do so by following the 

Administrative Procedures Act (APA) , N.J.S.A. 52:14B-1 et. seq. 

Shapiro v. Albanese, 194 N.J.Super. 418, 431 (App. Div. 1984). 

In Metromedia, Inc. v. Director, Di v. of Taxation, the Supreme 

Court laid out six factors to be considered when deciding 

whether a particular issue should be determined through 

rulemaking: 

The first two factors focus attention on whether the 
particular action was intended: (1) "to have wide 
coverage encompassing a large segment of the regulated 
or general public" and (2) "to be applied generally 
and uniformly to all similarly situated persons." The 
third and fourth factors ask whether the action was 
(3) "designed to operate only in future cases 
prospectively" and (4) "prescribes a legal standard or 
directive that is not otherwise expressly provided by 
or clearly and obviously inferable from the enabling 
statutory authorization." The fifth factor is phrased 
in the alternative and asks whether the agency action 
"reflects an administrative policy that (i) was not 
previously expressed in any official and explicit 
agency determination, adjudication or rule, or (ii) 
consti tutes a material and significant change from a 
clear past agency position on the identical subj ect 
matter." The sixth factor focuses on whether the 
action "reflects a decision on administrative 
regulatory policy in the nature of the interpretation 
of law or general policy." 

Besler & Co., Inc. v. Bradley, 361 N.J.Super. 168, 171 (App. 

Div. 2003) citing Metromedia, Inc. v. Director, Div. of 

Taxation, 97 N.J. 313, 331-332 (1984). Not all six factors need 

be present, and they should be weighed, not tabulated. Id. 
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The need for clear and comprehensive rulemaking is even 

greater in the affordable housing context, because "COAH is 

vested with wide powers and broad jurisdiction." Holmdel 

Builders Ass'n v. Township of Holmdel, 121 N.J. 550, 577 (1990). 

In that case, the Supreme Court examined whether a zoning 

ordinance imposing a development fee was a permissible use of 

municipal power. 6 The Court held that while municipalities do 

have that power, "because the [Fair Housing Act] does not 

provide sufficient guidance, the effectuation of such authority 

appropriately requires the promulgation of rules by COAH that 

will provide the standards and guidelines for the imposition and 

use of such development fees." Id. at 586. 

In essence, the Court ruled that a municipality may not 

collect such fees yet because "i t remains to COAH in the first 

instance to develop a comprehensive system of development fees." 

Id. at 576. This is because the statute in question did not 

provide sufficient guidance, and therefore "the effectuation of 

such authority appropriately requires the promulgation of rules 

by COAH that will provide the standards and guidelines for the 

imposition and use of such development fees." Id. at 586. 

In this case, it is clear that the definition of "commit to 

expend" should be determined through rulemaking and not an 

informal process. The definition will have an impact on all 

municipalities with affordable housing trust funds generally and 

uniformly. It is undisputed that the statutory text, found at 

N.J.S.A. 52:270-329.2 et. seq. , contains no definition of 

6 This case occurred 
municipal development 
329.2(a), signed into 

prior to the 
fee ordinances 

law in 2008. 
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"commit to expend." It is also clear that the definition has 

not been determined through any other official agency action 

such as rulemaking or adjudication; indeed, COAH has been 

reluctant to define this whatsoever. Finally, any definition of 

commit to expend would be interpreting the statute itself. 

This case also involves the same types of fees in question 

in Holmdel Builders Ass' n. Al though there is now a statutory 

authorization for development fees, the statute does not layout 

the type of comprehensive regulatory framework the Court 

considered essential to just and effective use of those fees. 

The failure to define commit to expend demonstrates that the 

regulations COAH adopted to implement development fees lacks the 

comprehensively the Supreme Court required when it first 

authorized the use of development fees to comply. Thus the 

statute still does not provide sufficient guidance for 

municipalities, especially about what is considered a commitment 

to expend. 

Indeed, a commitment to expend is an important part of the 

overall statute, as it is the action a municipality must take to 

avoid losing what may amount to substantial amounts of money, 

money that had been intended to benefit those who cannot afford 

adequate housing. Therefore the Court should require COAH to 

engage in the rulemaking requirements in the APA to define 

"commit to expend," before attempting to seizing affordable 

housing trust fund money. 

IV. CONCLUSION 

For the 

Sta te League 

foregoing reasons, 

of Municipalities 
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respectfully requests that the 



court prohibit COAH from seizing any municipal affordable 

housing trust fund money from any municipality. Further, we 

respectfully ask that the Court require COAH to engage in 

rulemaking so as to give adequate guidance to municipalities, 

and sufficient time for them to comply. 

Respectfully submitted: 

Jeff Surenian, Esq. 

Matthew Weng, Esq. 
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EXHIBIT A 



CHRIS CHRISTIE 
Governor 

KIM GUADAGNO 
Lt. Governor 

The Honorable Jerry Fried 
Montclair Township 
205 Claremont Ave 
Montclair, NJ 07042 

Dear Mayor Fried: 

$tate of 1letu 31 er£>ep 
COUNCIL ON AFFORDABLE HOUSING 

101 SOlrrH BROAD STREET 

PO Box 813 
TRENTON, NJ 08625-0813 

(609) 292-3000 
(609) 633-6056 (FAX) 

May 3,2012 

RIClL4.RD E CONSTABLE, III 
Actlllg rommissioner 

SEAN THOMPSON 
Director 

Enclosed please fmd a copy of a COAH resolution approving the Montclair Township's 
Spending Plan Amendment. 

If you have any questions, please call Ramond Joseph, COAH Planner, at (609) 633-
6704. 

cc: Attached Service List 
Joanne Wiggins, COAH supervising 
Ramond Joseph, COAH planner 
Pam Weintraub, COAH monitor 
Richard Constable, Commissioner 

Sincerely, 

~<1Il~~ 
Sean Thompson 
Director 

Ir" r} 
,~ = New Jersey Is An Equal Opportunity Employer'" Printed on Reevclcd Paper and RecY'clable 



RESOLUTION APPROVING SPENDING PLAN AMENDMENT 
MONTCLAIR TOWNSHIP / ESSEX COUNTY 

WHEREAS, the Township of Montclair, Essex County ("Montclair" or "the Township") received third 

round substantive certification on August 12,2009; and 

WHEREAS, the Council on Affordable Housing (COAH) approved Montclair's development fee 

ordinance on December 11, 2002 and an amendment to the ordinance on June 16,2009; and 

WHEREAS, COAH approved the Township's spending plan on August 6,2009, prior to its third round 

substantive certification; and 

WHEREAS, the Township submitted a request for review and approval of an amendment to its spending 

plan on February 23,2012 (attached as Exhibit A); and 

WHEREAS, on October 8, 2010, the Appellate Division issued its decision in the appeals of COAH's 

revised third round rules at N.J.A.C. 5:96 and 5:97; and 

WHEREAS, in its decision, the Appellate Division reversed and remanded portions of COAH's third 

round rules, including N.J.A.C. 5:97-3.2(a)(4)(iv), which authorizes substantive certification of compliance 

plans that rely upon municipality-sponsored affordable housing projects without any specifics or supporting 

documentation such as the location of the project, evidence that the municipality controls the site, source of 

funds to construct and operate the project, or the identity of the entities that will construct and operate the 

project; and 

WHEREAS, Montclair has not included such a project in its spending plan; and 

WHEREAS, pursuant to N.J.A.C. 5:97-8.10, N.J.S.A 52:27D-329.2(d) and N.J.S.A. 52:27D-329.3(b), 

Montclair's spending plan includes the following: 

1. A projection of revenues anticipated from imposing fees on development, based on pending, approved 

and anticipated developments and historic development activity; 

2. A projection of revenues anticipated from other sources, including payments in lieu of constructing 

affordable units, funds from the sale of units with extinguished controls, proceeds from the sale of 

affordable units, rental income, repayments from affordable housing program loans, and interest earned; 

3. A description of the administrative mechanism that the municipality will use to collect and distribute 

revenues; 

4. A description of the anticipated use of all affordable housing trust funds; 

5. A schedule for the expenditure of all affordable housing trust funds; 

6. A schedule in accordance with N.J.S.A 52:27D-329.2(d) and NJ.S.A. 52:27D-329.3(b), effective July 

17, 2008, which requires that all development fees and any payments in lieu of construction, be 

committed for expenditure within four years from the date of collection; 

7. A schedule for the rehabilitation of housing units; 

8. A pro-forma statement of the anticipated costs and revenues associated with any municipally-sponsored 

development(s); and 



Montclair Township 
Essex County 

9. The manner through which the municipality will address any expected or unexpected shortfall if the 

anticipated revenues are not sufficient to implement the plan; and 

10. A description of the anticipated use of excess affordable housing trust funds in the event more funds 

than anticipated are collected, or projected funds exceed the amount necessary for satisfying the 

municipal affordable housing obligation; and 

WHEREAS, as of December 31, 2011, the Township had collected $839,285.41 and expended 

$446,873.00, resulting in a balance of$392,414.41 in its affordable housing trust fund account; and 

WHEREAS, according to the Township's spending plan, Montclair has projected revenues of 

$2,471,871.00 (including $126,871 in interest) for funds collected between January 1, 2012, and the expiration 

of its third round substantive certification; and 

WHEREAS, Montclair's projected revenues, combined with the December 31,2011 trust fund balance, 

result in a total of$2,864,283.41 to fund the proposed expenditures in the Township's spending plan; and 

WHEREAS, Montclair's spending plan proposes the following expenditures for rehabilitation and/or 

new construction: $336,000 and any excess revenues for the Township Rehabilitation Program (including 

anticipated excess revenues of$159,578.41 totals to $495,578.41 available for rehabilitation); $160,000 on two 

100 percent affordable housing program; and $1,750,000.00 on a program to extend expiring affordability 

controls; and 

WHEREAS, at least 30 percent of all development fees collected and interest earned shall be used to 

provide affordability assistance to low- and moderate-income households and/or subsidize the creation of very 

low income affordable units included in Montclair's Fair Share Plan, one-third of which shall be used to provide 

affordability assistance to very low-income households; and 

WHEREAS, the Township's actual affordability assistance minimum will be calculated on an ongoing 

basis, based on actual revenues; and 

WHEREAS, no more than 20 percent of affordable housing trust fund revenues may be used for related 

administrative costs; and 

WHEREAS, the Township's administrative expenses are limited to 20 percent of what is actually 

collected; and 

WHEREAS, Montclair has an existing separate interest bearing housing trust fund and an executed 

three-party escrow agreement for the purpose of depositing development fees collected in accordance with the 

Township's development fee ordinance and other sources of funding, which shall at all times be identifiable by 

source and amount; and 

WHEREAS, COAH has reviewed Montclair's spending plan and has determined that the manner in 

which the Township wishes to expend affordable housing trust funds is consistent with the October 8, 2010 

Appellate Division decision and is in confornlance with N.J.A.C. 5:97-8.1(d), N.J.S.A. 52:27D-329.2(a), and 
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Montclair Township 
Essex County 

the Township's Housing Element and Fair Share Plan, as outlined in COAH's report dated May 2, 2012 

(attached as Exhibit B). 

NOW THEREFORE BE IT RESOLVED that COAH hereby approves Montclair's spending plan; and 

BE IT FURTHER RESOLVED that the approval of this spending plan permits Montclair to begin 

expending affordable housing trust funds in accordance with the approved spending plan; and 

BE IT FURTHER RESOLVED that the expenditure of funds must be consistent with the approved 

spending plan, and in case of non-conformance with COAH's rules, COAH may direct the manner in which the 

housing trust fund shall be expended; and 

BE IT FURTHER RESOLVED that all interest accrued in the housing trust fund shall only be used on 

eligible affordable housing activities approved by COAH; and 

BE IT FURTHER RESOLVED that Montclair shall submit monitoring pursuant to N.J.A.C. 5:96-11 

relating to the affordable units created using affordable housing trust funds; and 

BE IT FURTHER RESOLVED that pursuant to N.J.S.A. 52:27D-329.2(d) and N.J.S.A. 52:27D-

329.3(b), all development fees and any payments in lieu of construction collected within a calendar year shall 

be committed for expenditure within four years from the date of collection, and if Montclair fails to do so, the 

Township shall be required to transfer the remaining unspent balance at the end of the four-year period to the 

"New Jersey Affordable Housing Trust Fund;" and 

BE IT FURTHER RESOLVED that this spending plan approval shall not be deemed a "commitment to 

expend" within four years from the date of collection as required under N.J.S.A. 52:27D-329.2(d) and N.J.S.A. 

52:27D-329.3(b); and 

BE IT FURTHER RESOLVED that pursuant to N.J.A.C. 5:97-8.14, Montclair's ability to impose, 

collect and/or expend fees and maintain an affordable housing trust fund shall expire with the expiration of its 

substantive certification or judgment of compliance unless the Township has petitioned COAH for substantive 

certification and has received COAH's approval of its development fee ordinance. 

Date: 

Sean Thompson, Acting Executive Director 

Council on Affordable Housing 
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CHRIS CHRISTIE 
GVl'ernor 

KIM GUADAGNO 
Lt. Governor 

The Honorable Mark A. Smith 
Mayor 
Bayonne City 
630 Avenue C 
Bayonne, NJ 07002 

Dear Mayor Smith: 

~tate of ~etu 'Jf euep 
lOCAl PLANNING SERVICES 

101 SOUTH BROAD STREET 
PO BOX 813 

TRENTON, NJ 08625-0813 

(609) 292-3000 
(609) 633-6056 (FAX) 

December 21, 2011 

LORI GRIFA 
Commissioner 

SEAN THOMPSON 
Director 

On August 11, 2011, the City of Bayonne ("Bayonne" or "the City"), Hudson County, requested 
approval of an amended spending plan pursuant to N.lA.C. 5:97-8.11, in order to expend 
affordable housing trust funds on subsidization of a redevelopment project known as 732 A venue 
E Redevelopment (Regan). This redevelopment project is currently not included in the City's 
Fair Share Plan. A copy of the amended spending plan is attached to this letter. 

Please accept this letter as approval of the City's request for those portions of Bayonne's 
spending plan that are consistent with the October 8,2010 Appellate Division decision and are in 
conformance with N.J.A.C. 5:97-8, N.J.S.A. 52:27D-329.2, and the City's Housing Element and 
Fair Share Plan. Specifically, this approval permits the following expenditures: 1.) 
$3,160,000.00 for the 732 Avenue E Redevelopment (Regan) project; 2.) a minimum of 
$2,060,121.22 for affordability assistance; and 3.) up to $1,655,983.95 for administrative costs 
based upon actual trust funds collected 

The request you submitted was served via mail to the Bayonne service list and all parties were 
provided with an opportunity to comment. In addition, the resolution submitted by the City 
included certifications from Mary Beth Lonergan, PP, AICP, and John Fussa, PP, that the 
affordable housing opportunity addresses the Department's criteria set forth in N.J.A.C. 5:97-6. 

As you know, Bayonne petitioned for third round substantive certification from the Council on 
Affordable Housing (COAH) on December 31, 2008. Subsequent to its petition, the City 
submitted a development fee ordinance amendment, which was approved by COAH on April 13, 
2009. However, the City has not yet adopted this approved amendment which increases the non
residential development fee from 2 percent to 2.5 percent. 

lt1 &.;1 New Jersey Is An Equal Opportunity Employer. Printed on Recycled Paper and Recyclable 



In accordance with N.J.A.C. 5:97-8.1, the City submitted a spending plan for review and 
approval as part of its third round petition. Subsequently, on July 25, 2011, the City submitted a 
spending plan amendment pursuant to N.J.A.C. 5:97-8.11, which was revised and resubmitted on 
August 31, 2011. As a result of Governor Christie's Reorganization Plan 001-2011, the review 
formerly to be conducted by COAH is now conducted by the Department of Community 
Affairs's (DCA), Local Planning Services. 

The amended spending plan submitted by Bayonne includes the following, in accordance with 
NJ.A.C. 5:97-8.10: 

1. A projection of revenues: As of December 31, 2010, the City had collected 
$2,930,573.30 and expended $52,993.08, resulting in a balance of $2,877,580.30. 
Bayonne projects additional revenues of $6,916,036.57 (including $40,070.73 in interest) 
through 2018, for a total projected revenue of$9,793,616.87. 

2. A description of the administrative mechanism that the City will use to collect and 
distribute the revenues: Collection of development fee revenues will be consistent with 
the City's development fee ordinance for residential and non-residential developments. 
The Bayonne Fair Housing Committee recommends the expenditure of development fee 
revenues to the Mayor, who brings the request before the Bayonne City Council. The 
Bayonne City Council reviews the request for consistency with the spending plan and 
adopts a resolution authorizing the use and release of the funds. Payment is distributed 
by the Chief Financial Officer (CFO), once approved by Council. 

3. A description of the anticipated use of development fees: As noted above, Bayonne 
anticipates a total revenue of $9,793,616.87 through 2018 and proposes to expend 
$3,160,000.00 to subsidize a redevelopment project known as 732 Avenue E 
Redevelopment (Regan) project, and $4,305,167.65 for a phased 100% Affordable 
Municipally-Sponsored project. 

On October 8, 2010, the Superior Court of New Jersey Appellate Division invalidated 
portions of COAH's Third Round Rules, which permit a municipality to rely upon 
municipally-sponsored affordable housing projects without any specifics or supporting 
documentation such as the location of the project, evidence that the municipality controls 
the site, source of funds to construct and operate the project, or the identity of the entities 
that will construct and operate the project. Therefore, the expenditures of 
$4,305,167.65 for the phased 100% Affordable Municipally-Sponsored project 
cannot be authorized by the Department at this time. 

A minimum of $2,060,121.22 is anticipated for affordability assistance, including 
$686,707.00 to render units more affordable to households earning 30 percent or less of 
the regional median income. NOTE: Actual affordability assistance minimums are 
calculated on an ongoing basis, based on actual revenues. Bayonne will expend its 
affordability assistance funds on down payment assistance, rental assistance, and on the 
conversion of low income units to very low income units. 



A maximum of $1,655,983.95 is anticipated to be available for administrative purposes. 
The City is proposing to spend $260,000.65 on administration. NOTE: The City's 
administrative expenses are limited to 20 percent of what is actually collected. 

4. A schedule for the expenditure of all affordable housing trust funds: Bayonne has 
submitted an expenditure schedule in accordance with NJ.A.C. 5:97-8.IO(a)5. The 
expenditure schedule is consistent with N.J.S.A. 52:27D-329.2d, which requires that all 
development fees collected within a calendar year must be committed for expenditure 
within four years from the date of collection, effective July 17, 2008. A municipality 
failing to do so will be required to transfer the remaining unspent balance at the end of 
the four-year period to the "New Jersey Affordable Housing Trust Fund." 

5. A schedule for the creation or rehabilitation of housing units: Bayonne is addressing 
its entire rehabilitation obligation with rehabilitation credits and as such does not need a 
schedule. 

6. The manner in which Bayonne will address any expected or unexpected shortfall if 
the anticipated revenues are not sufficient to implement the plan: Bayonne has 
adopted a resolution agreeing to fund any shortfall of funds required for implementing its 
affordable housing program. In the event that a shortfall of anticipated revenues occurs, 
Bayonne intends to bond for any shortfall. 

7. A description of the anticipated use of excess affordable housing trust funds: In the 
event of excess funds, any remaining funds above the amount necessary to satisfy the 
municipal affordable housing obligation will be used to fund additional eligible 
affordable housing activities within the City. 

DCA's approval of the above cited portions of this spending plan will enable the City to begin 
expending affordable housing trust funds for the 732 Avenue E Redevelopment (Regan) project, 
affordability assistance, and administration. It should be noted that, in accordance with 
N.J.A.C. 5:97-S.11(c), Bayonne must revise its Fair Share Plan to include the new 
affordable housing mechanism within two years of this approval. 

As noted above, the proposed expenditure of $4,313,495.00 associated with the unidentified 
municipally sponsored project(s) cannot be authorized at this time. Bayonne may submit 
additional information, including but not limited to, site identification and site description for the 
approval of these expenditures, or the City may request that this matter be revisited by the 
Department of Community Affairs (DCA) once litigation and appeals are concluded and DCA 
has adopted any necessary rule amendments. 

It should also be noted that Bayonne's spending plan may be impacted by legislation, P.L. 2011, 
c. 122, that extends a moratorium on the imposition of non-residential development fees through 
July 1, 2013, and further requires the repayment of any non-residential development fees 
collected since July 2010. 



We commend the City for its efforts to create affordable housing units and provide affordability 
assistance to low- and moderate-income households. Please contact Ramond Joseph at (609) 
633-6704 if you have any questions or if there is anything we can do to assist the City with its 
affordable housing program. 

cc: Attached Service List 
Lori Grifa, Commissioner 

Sincerely, 

~-Il~ 
Sean Thompson 
Director 
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JEFFREY R. SURENIAN AND ASSOCIATES, LLC 
Brielle Galleria 
707 Union Avenue, Suite 301 
Brielle, NJ 08730 
(732) 612-3100 
Attorneys for New Jersey State League of Municipalities 

In re Failure of Council on Affordable 
Housing to Adopt Trust Fund 
Commitment Regulations 

SUPERIOR COURT 
APPELLA TE DIVISION 

Docket No.: ---

CIVIL ACTION 

On Appeal from New Jersey Council on 
Affordable Housing 

CERTIFICATION OF BERNARD P. 
HVOZDOVIC, JR., TOWNSHIP 
MANAGER OF SOUTH BRUNSWICK 
TOWNSHIP 

I, Bernard P. Hvozdovic, Jr., hereby certifY as follows: 

1. I am the Municipal Manager for the Township of South Brunswick and have personal 

knowledge of the facts set forth in this certification. I make this certification in support of the 

Fair Share Housing Center and New Jersey League of Municipalities' application seeking to 

prevent the Council on Affordable Housing (COAH) from seizing monies from municipal 

affordable housing trust fund accounts until COAH has promulgated regulations and given 

municipalities a reasonable amount of time to comply. 
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2. Pursuant to P.L. 2008, c. 46 (N.J.S.A. 52:27D-329.2a, et seq.), the Township is required 

to "spend or commit to spend" its Affordable Housing Trust Fund monies that were collected on 

or prior to July 17, 2008, by July 17,2012. 

3. Pursuant to this same statute, COAH is also required to "promulgate regulations 

regarding the establishment, administration and enforcement of the expenditure 0 f 

affordable housing development fees", thereby providing all affected municipalities with 

guidance on what would suffice to comply with the provisions of the Act. N.J.S.A. 52:27D-

329.2a. 

4. The problem is that COAH failed to promUlgate regulations defining what 

qualifies as a commitment to expend, thus leaving us all guessing as to whether trust fund 

monies collected prior to July 17, 2008 are subject to forfeiture. 

5. In this regard, if the Township fails to "spend or commit to spend" its pre-July 17,2008, 

Affordable Housing Trust Fund monies prior to July 17, 2012, the State of New Jersey will 

require that the Township transfer the remaining unspent balance to the "New Jersey Affordable 

Housing Trust Fund," established pursuant to section 20 ofP.L.1985, c.222 (NJ.S.A. 52:27D-

320), as amended by P.L. 2008, c.46 (NJ.S.A. 52:27D-329.1 et al.), to be used by the State not 

in the Township of South Brunswick but rather anywhere in Middlesex, Hunterdon or Somerset 

Counties, with no apparent affordable housing credit to South Brunswick Township. 

6. Although the Township has spent over $4.7 million to create and/or maintain affordable 

housing opportunities in South Brunswick since July 2008, there remains $3,535,207 of pre-July 

17, 2008, funds in the Affordable Housing Trust Fund that are intended to be used to create 

and/or maintain additional affordable housing opportunities in South Brunswick both now and in 

the future in accordance with the Township's Housing Element and Fair Share Plan and 

Spending Plan. 
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7. In order to accomplish this, the Township administers and oversees its own, in-house 

affordable housing program, staffed by full-time Township employees. This office has actively 

pursued affordable housing opportunities for low and moderate-income households for many 

years, producing well over 600 affordable housing units to date. 

8. One of the Township's most productive in-house programs includes a successful market-

to-affordable (REACH) program, which has produced 15 new units of affordable housing since 

2008. It is our intention to create an additional 131 new units of affordable housing under this 

program (for a total of 146) at an estimated cost of $6,225,000. 

9. Another successful in-house program has been to provide affordability assistance to 

subsidize the creation of very low income special needs housing, which has produced 22 new 

units of affordable housing for special needs/developmentally disabled adults since 2008. It is 

our intention to create an additional 20 new units of affordable housing for special needs adults 

(for a total of 42) at an estimated cost of$I,140,000. 

10. In order to accomplish this, the Township estimates that $1,800,000 is needed to cover 

in-house staff salaries and other administrative expenses. 

11. Without the benefit of any guidance from the State of New Jersey, the Township is left to 

"guess" how it can prove to the State that it has "committed" its affordable housing funds to 

these programs. There is no outside contractor that the Township has retained to oversee its 

affordable housing program, so there is no specific contract that the Township can produce in 

support of its statement that it has "committed" its funds. 

12. In addition, the successful track record of actually producing affordable housing units --

during a time when many municipalities have chosen to do nothing until the requirements are 

settled -- may not be sufficient to convince COAH or the State that the Township is indeed 

"committed" to producing affordable housing for its citizens. 
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13. In an effort to satisfy the requirements ofP.L. 2008, c. 46 (NJ.S.A. 52:27D-329.2a, et 

seq.), the Township Council adopted Resolution Number 2012-251 on May 8, 2012, setting out 

its efforts to comply with all of its affordable housing requirements (Exhibit A). Without having 

the benefit of any regulations or guidance from COAH or the State, there is no other way for the 

Township to formally "commit" its funds. 

14. The Township is concerned that its very successful affordable housing programs will be 

stripped of all remaining funding because COAH or the State decides that the Township has 

"failed to commit" its affordable housing funds. This would be a travesty as good programs that 

are actually producing affordable housing units would be lost - through no fault of the 

Township. 

15. Without any regulations or guidance from COAH or the State to advise the Township 

how to "commit" its funds to its in-house programs, it would be fundamentally unfair to force a 

transfer of these funds to the State. If and when COAH or the State promulgate regulations on 

how the Township can satisfy its obligation to "commit" its trust funds, the Township will 

promptly comply with the requirements. 

16. The Township has done everything required of it since the beginning of the Third Round. 

It should not be forced to tum over its remaining $3,535,207 of pre-July 17, 2008, funds when 

COAH and the State have not done what they were required to do by failing to promulgate 

regulations or provide guidance on how to "commit" affordable housing funds. To do so would 

not provide opportunities for affordable housing but rather would put South Brunswick citizens 

in jeopardy oflosing real opportunities for affordable housing. 
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17. I hereby certify that the foregoing statements made by me are true. I am aware that if any 

of the foregoing statements made by me are willfully false, I am subject to punishment. 

Dated: July 6,2012 Bernard P. Hvozdovic, Jr., Township Manager 
Township of South Brunswick 
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South Brunswick Township 
540 Ridge Road 

Monmouth Junctfon, NJ 08852 

Resolution 

RES-2012-251 

of Commitment to Spend Affordable Housing Trust Funds 
Pursuant to the May 2012 Addendum to the Spending Plan of 

the Adopted Housing Element and Fair Share Plan of the 
Township of South Brunswick 

WHEREAS, the Planning Board of South Brunswick Township, Middlesex County, State of 
New Jersey, adopted an Amended Housing Element of the Master Plan and Fair Share Plan on 
December 10,2008, pursuant to NJ.S.A. 40:55D-28; and 

WHEREAS, the Township Council endorsed the Amended Housing Element and Fair Share 
Plan on December 16, 2008; and 

WHEREAS, the Township Council petitioned the Council on Affordable Housing (COAH) 
for substantive certification of the Amended Housing Element and Fair Share Plan on December 
31, 2008; and 

WHEREAS, as part of its December 31, 2008, petition for substantive certification, the 
Township sought a waiver of the Market to Affordable Housing percentage limitations pursuant 
to N.J.A.C. 5:97-6.9(b)4, which waiver was granted by COAH on October 14, 2009, permitting 
the Township to include 146 Market to Affordable units in its Third Round plan; and 

WHEREAS, the Township received initial approval of Its Development Fee ordinance from 
COAH on March 11, 1993, which was last amended, reviewed and approved by COAH on 
September 23, 2009; and 

WHEREAS, the approved Development Fee ordinance establishes an Affordable Housing 
Trust Fund that includes development fees, payments from developers in lieu of constructing 
affordable units on-site, barrier free escrow funds, rental income, repayments from affordable 
housing program loans, recapture funds, and proceeds from the sale of affordable units; and 

WHEREAS, the Township prepared a Spending Plan consistent with NJ.A.C. 5:97-8.10 and 
Pol. 2008, c.46, and pursuant to NJ.A.C. 5:97-8.I(d), has requested approval of the Spending 
Plan, including a request for approval of the First and Second Addenda to the Spending Plan, 
however it is unclear whether Spending Plans are being reviewed and/or approved by COAH 
and/or the Department of Community Affairs (DCA); and 

WHEREAS, as a result of the requirements of P.L. 2008, c. 46 CN.J.s.A. 52:27D-329.2a, et 
seq.), the Township is required to "spend or commit to spend" its Affordable Housing Trust 
Fund monies that were collected on or prior to July 17,2008, by July 17,2012; and 
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Resolution 2012-251 Meeting of May 8,2012 

WHEREAS, although the Township has spent over $4.7 million to create and/or maintain 
affordable housing opportunities in South Brunswick since July 2008, there remain additional 
pre-July 17, 2008, funds in the Affordable Housing Trust Fund that are intended to be used to 
create and/or maintain additional affordable housing opportunities in South Brunswick both now 
and in the future in accordance with the Amended Housing Element and Fair Share Plan and 
May 2012 Second Addendum to the Spending Plan; and 

WHEREAS, pursuant to P.L. 2008, c. 46 (N.J.S.A. 52:27D-329.2a, et seq.), if the Township 
does not "spend or commit to spend" its pre-July 17, 2008, Affordable Housing Trust Fund 
monies prior to July 17,2012, the State of New Jersey will require that the Township transfer the 
remaining unspent balance to the "New Jersey Affordable Housing Trust Fund," established 
pursuant to section 20 ofP.L.1985, c.222 (NJ.S.A. 52:27D-320), as amended by P.L. 2008, c.46 
(N.J.S.A. 52:27D-329. I et al.), to be used by the State not in the Township of South Brunswick 
but rather anywhere in Middlesex, Hunterdon or Somerset Counties with no apparent affordable 
housing credit to South Brunswick Township; and 

WHEREAS, it is in the best interest of the residents of the Township of South Brunswick for 
the Township Council to adopt a resolution, formally committing Affordable Housing Trust 
Fund monies to specific affordable housing projects/programs so that the money is not 
transferred to the New Jersey Affordable Housing Trust Fund, ensuring that the Township's 
projects/programs can continue to provide affordable housing opportunities in South Brunswick 
Township in order to permit the Township to address its fair share obligation; and 

WHEREAS, the DCA prepared a report entitled "Affordable Housing Trust Funds Collected 
and Expended Through 7/17/2008 Adjusted For All Expenditures to Date (As Reported by NJ 
Municipalities Through 04/04/2012)" which was posted on the DCA web site at 
<http://www.nj. gov/dca/services/lpslhssltransinfo/reportslahtf 2008 unspent.pdf>. Pursuant to 
the DCA report, South Brunswick Township must spend or commit to spend a total of 
$3,535,207 by July 17,2012. The Township hereby desires to commit a minimum of$3,535,207 
by the July 17,2012, statutory deadline and in addition commit all of its collected trust funds, 
totaling $7,974,918 as listed in another DCA report entitled "Affordable Housing Trust Fund 
Monitoring (As reported by municipalities through April 4, 2012) posted on the DCA web site at 
<http://www.nj.gov/dca/servicesllps/hss/transinfo/reports/ahtfinuni.pdf>, as well as certain 
anticipated funds not yet collected; 

NOW THEREFORE BE IT RESOLVED on this 8th day of May, 2012, by the Township 
Council of the Township of South Brunswick, County of Middlesex, State of New Jersey, that: 

1. The Township Council hereby commits to spend the following amounts from its 
Affordable Housing Trust Fund pursuant to the May 2012 Second Addendum to the 
Affordable Housing Spending Plan of the Adopted Housing Element and Fair Share Plan: 

• Rehabilitation Program: 36 units at $15,000 each = $ 540,000 
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Resolution 2012·251 Meeting of May 8, 2012 

• REACH (Market-to-Affordable): 146 units (15 completed) = 
• Affordability Assistance to subsidize the creation 

of Very Low Income Special Needs Housing 
v' DungarvinlEc1ipse: 16 units (12 completed) = 
v' ARC of Middlesex County: 16 units (0 completed) = 

• Administration allowance = 

$ 6,225,000 

$ 
$ 
$ 

Total = $ 

140,000 
1,000,000 
1,800,000 
9,705,000 

2. The Township Council hereby directs the Chief Finance Officer and Township Treasurer 
to create specific trust accounts for each project/program referred to in the preceding 
paragraph, funding the appropriate amount for each out of the Affordable Housing Trust 
Fund. 

3. Despite the Township's best efforts at spending and committing to spend its trust funds 
for eligible affordable housing programs, in the event that the State demands that the 
Township forfeit any or all of its Affordable Housing Trust funds, the Township is 
entitled to prior written notice and shall request a hearing before COAH pursuant to the 
provisions of N.J.A.C. 5:97-8. 13 (b); andlor paragraph 4 of an Escrow Agreement 
between the Township and COAH dated December 19,2003; and/or paragraph 4 of the 
Tri-Party Escrow Agreement between the Township, COAH and Commerce Bank (now 
TD Bank) dated September 29, 2006; and/or paragraph 4 of the Tri-Party Escrow 
Agreement between the Township, COAH and North Bank dated September 29, 2006; 
and/or paragraph 4 of the Tri-Party Escrow Agreement between the Township, COAH 
and Sun Bank dated October 2009, before any trust funds may be released by any banks 
from any of the Township's Affordable Housing Trust Fund accounts. 

4. A certified copy of this resolution be served upon Governor Chris Christie; the Council 
on Affordable Housing; Sean Thompson, Acting Director of Local Planning Services, 
Department of Community Affairs; Sun Bank; TD Bank (fonnerly Commerce Bank); 
North Bank and the New Jersey State League of Municipalities. 

RESULT: 
MOVER: 
SECONDER: 
AYES: 

--~-----------

ADOPTED [UNANIMOUS] 
Chris Killmurray, Councilman 
John G O'Sullivan, Councilman 
Camarota, Carley, Killmurray, O'Sullivan, Gambatese 

________________________________________________________________________________________________________________ J 

This is to certify that the foregoing is a true copy of a resolution adopted at the South Brunswick Township 
Council meeting held on May 8, 2012. 

-!j~~~ 
Barbara Nyitrai, Town Ip Clerk 
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JEFFREY R. SURENIAN AND ASSOCIATES, LLC 
Brielle Galleria 
707 Union Avenue, Suite 301 
Brielle, NJ 08730 
(732) 612-3100 
Attorneys for New Jersey State League of Municipalities 

IN RE FAILURE OF COUNCIL ON 
AFFORDABLE HOUSING TO ADOPT 
TRUST FUND COMMITMENT 
REGULATIONS 

SUPERIOR COURT 
APPELLATE DIVISION 

Docket No.: 

CIVIL ACTION 

On Appeal from New Jersey 
Council on Affordable Housing 

CERTIFICATION OF MICHAEL A. 
JEDZINIAK, ESQ. 

MICHAEL A. JEDZINIAK, ESQ., of full age, does hereby 

certify as follows: 

1. I am an attorney-at-law of the State of New Jersey and 

Counsel for the law firm Jeffrey R. Surenian and Associates, LLC 

(hereinafter "Firm"). 

2. I am submitting this Certification on behalf of the 

New Jersey League of Municipalities in support of the 

application filed by Fair Share Housing Center seeking to 

prevent the state from seizing trust fund monies until COAH has 

fulfilled its obligation to promulgate regulations and given 

municipalities a reasonable time to comply with them. 



COAH FaiLed To Provide Definitive Guidance To The 
ReguLa ted Communi ty Concerning the Standards to 
Protect "At Risk" Funds From Forfeiture 

3. On July 17, 2008, the Legislature enacted P.L. 2008, 

c. 46, otherwise known as the "Roberts Bill." 

4. The Roberts Bill, among other things, required 

municipalities that had collected development fees prior to July 

17, 2008 to "commit" those fees for expenditure within four 

years or forfeit same to the New Jersey Affordable Housing Trust 

Fund 

5. The Roberts Bill also required COAH to "promulgate 

regulations regarding the establishment, administration and 

enforcement of the expenditure of affordable housing 

development fees," thereby providing all affected 

municipali ties with guidance on what would suffice to comply 

with the provisions of the Act. N.J.S.A. 52:27D-329.2(a). 

6. Naturally, the guidance provided by COAH through 

rulemaking would precisely define the actions necessary to 

demonstrate that "at risk" trust funds were indeed "committed" 

and therefore protected from forfeiture. 

7. When it became clear that COAH would not adopt -- or 

even propose regulations in advance of the July 17, 2012 

deadline, I began seeking guidance from COAH staff on the 

agency's position concerning the actions necessary to protect 

affordable housing trust funds. 
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8. Although COAH staff is extremely dedicated, competent, 

and helpful, they would not provide the definitive guidance 

sought by me and other attorneys in the Firm. 

9. My understanding of their reluctance was that COAH had 

not promulgated regulations pursuant to which staff could 

provide the definitive guidance we sought. 

10. Since my Firm represents roughly forty municipalities 

across the state exclusively on affordable housing matters, and 

since those municipalities rely on our guidance, it has been 

extremely problematic that we must speculate as to what will, or 

will not, suffice to satisfy the "commit to expend" requirement. 

11. That frustration manifested itself in a letter, dated 

March 30, 2012, from Mr. Surenian to Governor Christie a 

letter to which we received no response. See Exhibit A. 

The Borough of Pemberton: A Case Study 

12. Pemberton Borough is a client of the Firm with a 

significant amount of "at risk" trust funds, totaling $382,875. 

13. Pemberton has taken just about every step possible not 

only to voluntarily comply with its Mount Laurel obligations, 

but also to take formal action to avoid forfeiture of its at 

risk affordable housing trust funds. 

14. In an effort to establish that it had indeed 

"committed" funds, on October 4, 2011, the Borough secured a 

fully-executed agreement with Travis Richards, a local property 
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owner willing to construct four units of affordable housing in 

the Borough in exchange for a $60,000 financial subsidy from its 

affordable housing trust fund. See Exhibit B (fully-executed 

agreement); see also Exhibit C (Borough Council resolution 

authorizing execution of same). 

15. On March 9, 2012, Pemberton secured a Judgment of 

Compliance and Repose, thereby securing approval of its plan to 

satisfy its 10-unit indigenous need and its 9-unit prior cycle 

obligations. See Exhibit D. 

16. In the Order, the Court granted credit for the Travis 

Richards agreement, and also additional credits for the proposed 

redevelopment of the Borough's abandoned Elementary School. Id. 

at p. 7. 

17. In the Order, the Court also approved the Borough's 

proposed Spending Plan. Id. at p. 8. 

18. Subsequent to securing its Judgment of Compliance and 

Repose, on June 7, 2012, the Borough also entered into a fully

executed agreement with Tara Developers to redevelop the 

abandoned Elementary School site. See Exhibit E (fully-executed 

agreement; exhibits omitted and available upon request); see 

also Exhibit F (Borough Council resolution authorizing execution 

of same). 
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19. Per the agreement, Tara Developers will construct six 

(6) affordable units in exchange for a $315,000 financial 

subsidy from the Borough's affordable housing trust fund. 

20. By entering into these two fully-executed agreements, 

the Borough asserts that it has sufficiently protected $375,000 

of the $382,875 subject to forfeiture. 

21. The remaining $7,875 will be addressed through 

permissible administrative expenses, which are delineated in the 

Borough's Spending Plan. 

22. On May 21, 2012, the Borough adopted a resolution 

endorsing its Spending Plan and requesting COAH to review and 

approve same. See Exhibit G. 

23. Subsequent to the adoption of this resolution, the 

Borough forwarded the Spending Plan for COAH's review. 

24. At this point, the Spending Plan has not been approved 

by COAH. 

25. Since COAH is currently reviewing many Spending Plans, 

it is absolutely possible that COAH will not approve the 

Borough's Spending Plan before July 17, 2012. 

26. Despite all the actions listed above, the Borough 

faces the prospect that the State will seize substantial 

portions of Pemberton's trust fund monies because the Borough 

cannot demonstrate that it has satisfied a standard that COAH 

failed to promulgate 
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27. I hereby certify that the foregoing statements made by 

me are true. I am aware that if any of the foregoing statements 

made by me are willfully false, I am subject to punishment. 

~I 

Date: July 6, 2012 
! 
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JEFFREY R. SURENIAN AND ASSOCIATES, LLC 

Jeffrey R. Surenian, Esq. - Membu 
Email-]RS@Surenian.com 

Michael A. Jedziniak, Esq. - Coullsel 
Email-MA)@Surenian.com 

A Limited Liability Company 
Counselors at Law 

Brielle Galleria 
707 Union A venue, Suite 301 

Brielle Borough, New Jersey 08730 
Phone: (732) 612-3100 

Fax: (732) 612-3101 

March 30, 2012 

VIA CERTIFIED AND REGULAR MAIL 
Governor Chris Christie 
PO Box 001 
Trenton, NJ 08625 

Donna A. McBarron, Esq. 
Email-DAM@Surenian.com 

Erik C. Nolan, Esq. 
Email-ECN@Surenian.com 

Re: "Commit For Expenditure" Requirement in the Roberts Bill 

Dear Governor Christie, 

My ftrm represents approximately 40 municipalities involved in Mount Laurel 
proceedings before COAH or the courts, and our job is to help these municipalities protect their 
interests. As a result of the "Roberts Bill," signed into law on July 17, 2008, many 
municipalities have a very substantial concern that the state will seize some portion of their 
Mount Laurel trust fund starting on July 17,2012 which, in turn, will force many towns to raise 
taxes to pay for their so-called "fair share" obligations. This is because applicable law requires 
municipalities to cover any gap in funding in their affordable housing plans, and trust fund 
monies typically are grossly inadequate to cover the cost of implementing those plans. 
Therefore, while seizing trust fund moneys may be very tempting during this economic crisis, a 
harsh reality will set in once towns begin to implement their affordable housing plans. Thus, we 
urge you to consider the ramifications of any loss of trust fund monies to municipalities. 

Under the Roberts Bill, municipalities can insulate themselves from the loss of trust fund 
monies by "committing" to spend trust fund monies that have been unspent for at least four 
years. More speciftcally, the Bill states: 

The council shall establish a time by which all development fees collected within 
a calendar year shall be expended; provided, however, that all fees shall be 
committed for expenditure within four years from the date of collection. A 
municipality that fails to commit to expend the balance required in the 
development fee trust fund by the time set forth in this section shall be required 
by the council to transfer the remaining unspent balance at the end of the four 
year period to the ''New Jersey Affordable Housing Trust Fund," established 
pursuant to section 20 of P.L.1985, c.222 (C.52:27D-320), as amended by 
P.L.2008, c.46 (C.52:27D-329.l et al.), to be used in the housing region of the 
transferring municipality for the authorized purposes of that fund. 
[N.J.S.A. 52:27D-329.2(d) (emphasis added)]. 



The legislation, however, does not define when the state will consider trust fund monies 
"committed for expenditure." 

COAH's failure to define the "commit for expenditure" requirement in well over three 
years since Governor Corzine signed the Roberts' Bill into law has only heightened the 
frustrations of-municipalities across our state. The reluctance of COAH staff to offer definitive 
guidance only further exacerbates the situation. Indeed, the lack of clear standards places 
municipalities in a position where they must make decisions involving desperately needed trust 
fund monies without the benefit of knowing what COAH will find sufficient to satisfY the 
"commit for expenditure" requirement. It is fundamentally unfair to force municipalities to face 
the prospect of losing uncommitted trust funds to the state unless they satisfY a standard the state 
has failed to define for over three years. 

The Solution 

I urge you to support any legislation that extends the forfeiture deadline, and to direct 
COAH or the DCA Commissioner, as the case may be, to promulgate regulations defining 
"committed for expenditure" without further delay. At a minimum, COAH staff needs 
direction so they, in turn, can advise the regulated entities - namely, New Jersey municipalities
on the proper actions to take to protect these funds from seizure. I also urge the DCA 
Commissioner to consult with COAH staff independently to fonnulate standards that make 
sense. 

Given COAH's failure to defme standards for over three years and the imminence of the 
July 17, 2012 deadline, the most prudent course, at least for now, would be to accept approval of 
a spending plan as sufficient to satisfY the standard. Once the immediate crisis passes, COAH 
can then devise guidelines that are more stringent. In the meantime, the circumstances in which 
municipalities fmd themselves, due to no fault oftheir own, cries out for interim measures. 

Thank you for your consideration of this matter. 

Respectfully submitted, 

Jeffrey R. Surenian 

cc: Richard E. Constable, III (via electronic and regular mail) 
Sean Thompson (via electronic and regular mail) 
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AFFORDABLE HOUSING DEVELOPERS AGREEMENT BETWEEN 
THE BOROUGH OF PEMBERTON AND TRAVIS RICHARDS FOR THE 
RECONSTRUCTION OF BLOCK 205, LOT 15, ALSO KNOWN AS 47-49 
HANOVER STREET 

(!)e-rol3e~ 
TIDS AGREE1Y1ENT is made as of S-eptcniee£- .!/ ,2011, by and between the 

BOROUGH OF PEMBERTON, a municipal corporation and body politic, with offices at the 
Pemberton Municipal Building, 50 Egbert Street, Pemberton, NJ ("Borough"); and TRAVIS J. 
RICHARDS, having a principal office address at 141 High Street, Mt Hoily, NJ 08060, 
("Developer"). 

'WITNESSETH: 

WHEREAS, the Borough of Pemberton has adopted and endorsed a Housing Element 
and Fair Share Plan and has filed a Declaratory Action with the Superior Court pursuant to 
Section 313 of the New Jersey Fair Housing Act, N.J.S.A 52:27D-313, seeking judicial approval 
ofits Housing Element and Fair Share Plan (hereinafter "Affordable Housing Plan"); and 

WHEREAS, the Developer owns Block 205, Lot 15 on the official tax maps of the 
Borough of Pemberton, commonly referred to as 47-49 Hanover Street ("Property"), which is in 
significant need ofrenovation and rehabilitation; and 

WHEREAS, the Property is so deteriorated that its rehabilitation qualifies as a 
"reconstruction" under applicable COAH regulations; and 

WHEREAS, under applicable COAH regulations, reconstructions can be used to 
address a new construction obligation: and 

WHEREAS, the Developer has expressed a Willingness to reconstruct the Property to 
create four (4) units, all of which shall qualify under the rules of the Council on Affordable 
Housing (COAH) and shall comply with the Uniform Housing Affordability Controls (UHAC) 
regulations, provided the Borough makes a financial contnbution of funds to be paid from the 
Borough's Affordable Housing Trust Fund to render such reconstruction to be economically 
feasible; and 

WHEREAS; the Developer has also expressed a willingness to record a thirty (30) year 
deed restriction to render the units affordable to low and moderate income households and to 
otherwise comply with all applicable UHAC and COAH regulations and policies; and 

WHEREAS, the Borough is willing to make a contn'bution of$15,000 per unit or a total 
0[$60,000 fur the creation of these four affordable units; and 

WHEREAS, this Agreement and all terms and conditions herein are subject to the 
approval of the Court and/or COAH or its successor, as the case may be; and 
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WHEREAS, the Borough, at a regularly scheduled public meeting held on September 
19, 2011, agreed to contnbute the sum of $15,000 per unit to the Developer, and authorized the 
Mayor to execute this Agreement 

NOW, THEREFORE, in consideration of the mutual covenants and conditions herein 
contained, the parties agree as follows: 

1. The Borough agrees to contribute to the Developer the amount of$15,000.00 per 
creditworthy affordable unit for four units, which totals $60,000 for the purpose of 
reconstructing the residential structure on property located at Block 205, Lot 15 on the official 
tax maps of the Borough of Pemberton, commonly referred to as 47-49 Hanover Street. 

a. The property is located in the Pemberton Borough Historic Dist:t1.ct. The 
Developer acknowledges and agrees that reconstruction of the structure on the property is 
subject to review and approval of exterior features by the Planning Board in accordance 
with the Borough's Historic District provisions, and the Borough encourages fleXIbility in 
the application of these provisions to encourage the creation of affordable housing units. 

b. The Developer shall provide the Borough with a construction schedule setting 
forth a time line identifying construction activities and permits required, and indicating 
when construction shall begin, the anticipated duration of construction activities and the 
anticipated completion of construction. The Borough shall approve the construction 
schedule provided that the units are scheduled to be constructed in a timeframe that 
renders the units creditworthy. The Developer agrees to abide by the construction 
schedule. 

2. Said funds shall be taken exclusively from the Borough's existing Affordable 
Housing Trust Fund. The Developer acknowledges that no funds can be taken from the 
Affordable Housing Trust Fund until COAH or its successor approves the Borough's Spending 
Plan. The Borough agrees to include this project in its Spending Plan and to proceed with 
reasonable diligence in securing approval of its Spending Plan. 

3. In return for the aforesaid contnbution, the Developer agrees to maintain and 
operate all of the four (4) units as affordable rental units for low and moderate-income 
individuals which shall comply with all COAH and UHAC regulations, as may be amended over 
time. The Borough shall have the right to monitor the income levels of the tenants on an annual 
basis to ensure compliance with COAH income requirements. The Developer further agrees to 
place a thirty-year deed restriction on the Property in the form approved by the Borough and 
which will result in creditworthy Mount Laurel units. 

4. The Developer understands that this contnbution is contingent on the Borough's 
ability to obtain at least four (4) affordable housing credits (1) from the court or (ii) from COAH 
or its successor agency as part of the Borough's Affordable Housing Plan. The Developer also 
acknowledges that the Borough's contribution renders the project economically feasible. In 
order to receive such affordable housing credits, the Borough is already seeking judicial approval 
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of its current Affordable Housing Plan, which includes the Property as an element of its Fair 
Share Plan. 

5. The parties agree to cooperate in the submission of the within Agreement and the 
execution ofall documents needed to obtain the said housing credits for the Borough. 

6. Once the Borough receives approval of its Spending Plan, the Borough shall make 
payment to the Developer of one-half ofthe funds (i.e. $30,000) within ten (10) business days of 
the recording of the Affordable Housing Deed Restriction by the Developer. The Borough shall 
make payment of the remaining one-half of the funds (i.e. $30,000) upon completion of 
construction and the issuance of a certificate of occupancy for all four of the apartments to be 
reconstructed. 

7. Although there is a strong indication that this Agreement will qualify the Borough 
for at least four (4) affordable housing credits, the Parties agree that if the Court or any 
administrative agency denies the affordable housing credits related to this Agreement, then this 
Agreement shall become null and void and any payments to the Developer shall be refunded to 
the Borough and shall be immediately re-deposited into the Borough's Affordable Housing Trust 
Fund. 

8. The Parties have read and understood this Agreement fully. It is signed and 
sealed in accordance with New Jersey law by the duly authorized officers of the Borough and the 
Developer. 

9. This Agreement and the prefatory statements contain the entire Agreement 
between the Parties. 

10. Each of the Parties hereto aclmowledges that this Agreement was not drafted by 
an individual Party, but was drafted, negotiated, and reviewed by one or more representatives of 
all Parties and, therefore, the presumption of resolving ambiguities against the drafter shall not 
apply. 

REST OF PAGE INTENTIONALLY BLANK 
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Witness: 

STATE OF NEW JERSEY: 
SS.: 

COUNTY OF BURLINGTON: 

THE BOROUGH OF PEl\fBERTON, 
aNew Jersey municipal corporation 

By: 4.=,~ i Kvd~ 
WILLIAM K CHERSPERGER:= 

I CERTIFY that on ~~e.r~ L 2011, William Kocb.ersperger, Mayor of the 
Borough of Pemberton, a New Jersey municipal corporation, personally came before me and 
acknowledged under oath, to my satisfaction, that he signed this Agreement on behalf of the 
Borough of Pemberton and has entered into this Agreement in consideration of and for the terms 
and conditions it cont~ as juthOrized by Borough of Pemberton Council Resolution No. 
@//.,./ff, dated 7, 9'.// . 
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IN WITNESS WHEREOF, the parties have set their hands and seals, the day and year :first above 
written. 

Witness: TRAVIS J. RICHARDS 

BY:~'· 
--------~~~---------------

Name: TRAVIS J. RICHARDS 

STATE OF NEW JERSEY: 
SS,.: 

COUNTY OF BURLINGTON: 

tJdo.6e.e L/ 
I CERTIFY that o~ ----+---> 2011, Travis J. Richards personally came before 

me and acknowledged under oath, to my satisfaction, that he is named in and personally signed 
this Agreement, and has entered :into this Agreement in consideration of and for the terms and 
conditions it contains. 

:, 

KATHLEEN SMICK . ~" ." 
NOTARY PUBLIC OF NEW JERSEY' '~. ". ~ " 

My CommissIon Expires III ~ aO-/t/. .... ·, "< ....... _ ....... ,.. 
" . 

...... ~ .. --- ...... -.. 
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RESOLUTION NO. 2011-49 

RESOLUTION AUTHORIZlNG THE MAYOR Ai'ID BOROUGH CLERK 
TO EXECUTE A DEVELOPER'S AGREEMENT WITH TRA V1S 
RICHARDS FOR THE RECONSTRUCTION OF BLOCK 205, LOT 15 (47-
49 HANOVER STREET) TO PARTIALLY SATISFY THE BOROUGH'S 
MOUNT LAUREL AFFORDABLE HOUSING OBLIGATION 

WHEREAS, on June 14, 2011, the Planning Board of the Borough of Pemberton, 
County of Burlington, State of New Jersey, adopted an amended Housing Element and Fair 
Share Plan and the Borough Council adopted a resolution endorsing the amended Housing 
Element and Fair Share Plan; and 

WHEREAS, the amended Housing Plan Element and Fair Share Plan addresses the 
Borough's rehabilitation and prior cycle affurdable housing obligations in accordance with 
N.J.A.C. 5:97-1.1 et seq. and includes a proposed development at Block 205, Lot 15, commonly 
referred to as 47-49 Hanover Street ("Property"), which Property is in significant need of 
renovation and rehabilitation; and 

WHEREAS, to address the Borough's affordable housing obligation and to insure the 
production of affordable housing on the Property, the Borough intends to execute a formal 
Developer's Agreement ("Agreement"), in the form attached hereto with Travis Richards; and 

WHEREAS, on September 19, 2011, the Borough Council at its advertised public 
meeting discussed the substance of the Agreement, and following consideration of any concerns 
expressed at the meeting, the Council has determined that it is in the best interest of the Borough 
to authorize the Mayor and Borough Clerk to execute the Agreement, as it is consistent with the 
Borough's amended Housing Element and Fair Share Plan and will advance the Borough's 
ability to secure judicial approval of said Plan so as to continue its protection against 
exclusionary zoning lawsuits. 

NOW THEREFORE BE IT RESOLVED that the Borough Council hereby authorizes 
the Mayor and the Borough Clerk to execute the Agreement and authorizes its professionals to 
take any and all actions reasonable and necessary to effectuate the terms of the Agreement. 

Mayor: 

W(", -.: 

, ... ".;' ~ ~ 

I hereby certify that this is a true copy of the resolution adopted by the Borough Council-on 

septern~ '\.'::;r',' .' 
Borough er 
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RECEIVED MAR 18 1012 

JEFFREY R. SURENIAN AND ASSOCIATES, LLC 
707 Union Avenue, Suite 301 

THS Re/..Jf!F SET FORlH BeLOW 
IS 0R0£Re0 AND FJI.B) 

MAR 09 2012 

KAREN L SUTER, P J. Ch. 

Brielle NJ 08730 
(732) 612-3100 
Attorneys for Declaratory Plaintiffs, 
The Borough of Pemberton 

IN THE MATTER OF THE 
APPLICATION OF THE BOROUGH OF 
PEMDERTON,COUNTYOF 
BURLINGTON 

SUPERIOR COURT OF NEW JERSEY 
LA W DIVISION 
COUNTY OF BURLINGTON 
DOCKET NO.: BUR-L-0003S17-0S 

Civil Action 
MOlilil Laurel 

ORDER GRANTING PRIOR ROUND 
DECLARATORY JUDGMENT OF 
COMPLIANCE, REPOSE FROM 
MOUNT LAUREL UTIGATION, 
AND STAY OF TIDRD ROUND 
OBLIGATIONS 

WHEREAS, on December 20, 2005, the Borough of Pemberton, County of Burlington, 

filed the above-captioned Mount Laurel declaratory action pursuant to N.J.S.A. 52:27D-313; and 

WHEREAS, in conjunction with the Borough's declaratory action, the Borough 

simultaneously filed a Motion for Temporary Immunity, which would protect the Borough from 

all Mount Laurel lawsuits as the Borough proceeded through the process culminating in a 

Judgment of Compliance and Repose; and 

WHEREAS, the Borough also simultaneously filed with the Court a duly-adopted and 

endorsed Housing Element arid Fair Share Plan (''2005 Affordable Housing Plan") for review 

and approval; and 



WHEREAS, on February 7, 2006, Judge Sweeney granted the Borough's Motion for 

Temporary Immunity, which provided the Borough immunity from further Mount Laurel 

lawsuits until the Court reviewed and approved the Borough's Affordable Housing Plan; and 

WHEREAS, said immunity has not been disturbed to this day; and 

WHEREAS, before the Court could approve the 2005 Affordable Housing Plan, the 

Appellate Division invalidated various regulations upon the Plan was based; and 

WHEREAS, more specifically, on January 25,2007, the Appellate Division issued In re 

Adoption of N.J.A.C. 5:94 and 5:95 By New Jersey Councn 011 Affordable Housing, 390 

N.J. Super. 1 (App. Div.), certif. denied, 192 N.J. 72 (2007), which invalidated several provisions 

of COAH's initial round three regulations and ordered COAH to develop and adopt new 

regulations consistent with the opinion within six (6) months, or by July 25,2007. 

WHEREAS, after COAH adopted its second set of Cycle III regulations, the Borough 

continued its voluntary Mount Laurel compliance efforts; and 

WHEREAS, on December 15, 2008, the Borough adopted and endorsed its amended 

Housing Element and Fair Share Plan ("2008 Affordable Housing Plan"); and 

WHEREAS, on December 29, 2008, the Borough filed the 2008 Affordable Housing 

Plan with the Court, along with various documents, and requested that the Court review and 

approve this Plan; and 

WHEREAS, before the Court could approve the 2008 Affordable Housing Plan, the 

Appellate Division again invalidated various regulations upon the Plan was based; and 

WHEREAS, more specifically, on October 7,2010, the Appellate Division issued In re 

Adoption Of N.l.A.C. 5:96 and 5:97 By New Jersey Council On Affordable Housing, 416 

N.J.Super. 462 (App. Div. 2010), certif. granted 205 N.J. 317 (2011), which invalidated the 
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regulations through which COAH assigned rehabilitation and prior cycle responsibilities to 

municipalities and invalidated, inter alia, the regulations COAH used to allocate fair share 

responsibilities for round three; and 

WHEREAS, the Appellate Division specifically contemplated that a stay would be 

appropriate under certain circumstances because of its invalidation of the round three regulations 

and various other regulations: 

[A]ny municipality or other interested party may apply for a stay to COAH or the 
court in which a Mount Laurel case is pending. Any such application should be 
decided in light of the status of the individual municipality's compliance with 
its affordable housing obJigations aud aU other relevant circumstances. In Re 
Adoption of N.J.A.C. 5:96 and 5:97 by the New Jersey Council on Affordable 
Housing, 416 N.J. Super. 462,476 (App. Div. 2010) (emphasis added); and 

WHEREAS, various petitioners and cross petitioners sought certification of a number of 

issues raised by the Appellate Division's 2010 decision, and the Supreme Court accepted 

certification on all issues, but has still not rendered a decision; and 

WHEREAS, as a result of the foregoing, neither the Court nor the Borough know the 

standards with which the Borough must comply with its third round affordable housing 

obligation; and 

WHEREAS, on May 2,2011, Honorable Ronald E. Bookbinder, A.J.S.C. conducted a 

Case Management Conference wherein the Court declared that it would appoint Mary Beth 

Lonergan, P.P., A.I.C.P. as Special Master and would schedule a Compliance Hearing to decide 

whether the Borough had satisfied its known affordable housing obligations; and 

WHEREAS, on June 14,2011, the Borough adopted and endorsed an amended Housing 

Element and Fair Share Plan ("2011 Affordable Housing Plan") which included mechanisms for 

satisfYing the Borough's IO-unit rehabilitation obligation; its 9-unit prior cycle obligation; and a 

portion of its unknown third round obligation; and 
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WHEREAS, on June 24,2011, the Borough filed its 2011 Mfordable Housing Plan with 

the Court and requested that the Court review and approve same; and 

WHEREAS, in August of 2011, the Governor's "reorganization plan" abolished the 

COAH and transferred all of its functions over to the Commissioner of the Department of 

Community Mfairs ("DCA"); and 

WHEREAS, on September 12, 2011, the Borough published notice of the Compliance 

Hearing in the Burlington County Times which, inter alia, invited any interested party to review 

all the relevant documents on file at the Borough offices and to submit written comments on or 

before October 26,2011 which constituted at least 45-days notice for public comment; and 

WHEREAS, the Borough also provided actual notice of the Compliance Hearing to the 

persons on the Service List and a list of regional affordable housing advocates by regular and 

certified mail; and 

WHEREAS, the list of advocacy groups was taken from the directory published by the 

Housing and Community Development Network of New Jersey (HCDN), which is a statewide 

association of more than 250 affordable housing and community development corporations, 

individuals, and other organizations that support the creation of housing and economic 

opportunities for low- and moderate-income New Jerseyans; and 

WHEREAS, other than a response by Fair Share Housing Center, dated October 26, 

2011, no interested parties objected to the Borough's affordable housing plan; and 

WHEREAS, in fact, no party even requested to review the relevant documents available 

for public inspection pursuant to the notice; and 

WHEREAS, on December 7, 2011, the Borough furnished Judge Bookbinder with a 

voluminous package of documents including proofs of the public notice mentioned above and 
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additional infonnation and documentation supporting approval of the Borough's 2011 

Affordable Housing Plan; and 

WHEREAS, on December 7, 2011, the Special Master submitted a Compliance Report 

to the Court and all interested parties; and 

WHEREAS, no responses to the Special Master's Report have been filed; and 

WHEREAS, in the Report, the Special Master also stated (1) that the Borough's plan for 

addressing its rehabilitation and prior cycle obligation is acceptable; (2) that the Borough should 

be entitled to a Judgment of Compliance· and Repose as to its plan for addressing its 

rehabilitation and prior round obligation; (3) that the Borough has addressed a portion of its 

currently unknown round three obligation; and (4) that the Borough should be entitled to a stay 

from having to prepare, adopt, endorse, submit, and seek approval of a third round Affordable 

Housing Plan ("Third Round Plan"); and 

WHEREAS, notwithstanding these recommendations, the Special Master also listed 

numerous conditions which must be met by the Borough in order to maintain the protections 

afforded by the Borough's Judgment of Compliance and Repose and temporary stay; and 

WHEREAS, the rescheduled Compliance Hearing was held on March 1,2012; and 

WHEREAS, the following individuals appeared at the Compliance Hearing: (1) Special 

Court Master Mary Beth Lonergan, P,P., ALC.P., (2) Michael A. Jedziniak, Esq. Special Mount 

Laurel Counsel on behalf of the Borough of Pemberton and the Planning Board of the Borough 

of Pemberton, (3) David Banisch, P.P., A.LC.P. consulting planner on behalf of the Borough of 

Pemberton and the Planning Board of the Borough of Pemberton; and (4) Kevin Walsh, Esq. on 

behalf of Fair Share Housing Center; and 
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WHEREAS, no party at the Compliance Hearing objected to the relief sought by the 

Borough; and 

WHEREAS, in view of the foregoing, the Court's review of the documents submitted 

into evidence during the Compliance Hearing, consideration of the comments of the Borough's 

professionals and FSHC's attorney, and consideration of the Special Master's Report and 

testimony, and good cause appearing. 

IT IS on this 9 d11 day of March, 2012 ORDERED as follows: 

1. The Borough of Pemberton is entitled to a Judgment of Compliance and Repose 

as to its rehabilitation share and prior round obligation. 

2. This case is dismissed without prejudice. The Borough of Pemberton and its 

Planning Board are hereby granted a stay of third round compliance procedures and proceedings, 

subject to the Borough's compliance with the terms, conditions, and directives herein. 

3. The Borough and its Planning Board, are hereby granted continued immunity 

from Mount Laurel lawsuits until the date for submission of a third round compliance plan, if 

any, once established by regulation, statute, or decision of a court with appropriate jurisdiction, 

provided that immunity will without further order of the Court be extended for 60 days past the 

date for submission of a third round compliance plan upon the filing by the Borough of a duly 

adopted and endorsed housing element and fair share plan for the third round, which 60-day 

period is intended to provide the Borough with sufficient time to demonstrate to the Court that it 

is entitled to a further period of repose. 

4. As to the Borough's 10 unit rehabilitation obligation, the Borough has established 

that it is entitled to five (5) rehabilitation credits, and that it will address the remaining 5 units by 

implementing a rehabilitation program available to rental units and to either participate in the 
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Burlington County program or to provide some other means of rehabilitating affordable units 

within the Borough. 

5. The Borough has satisfied nine (9) unit prior round obligation as follows: (a) Four 

(4) family rental credits for the fully-executed Developer's Agreement associated with the 

reconstruction of 47-49 Hanover Street; and (b) five (5) family for-sale credits pursuant to the 

Borough-issued RFP for the proposed 10-unit development at the former Elementary School site 

on Egbert Street which is anticipated to be completed by the Summer of2014. 

6. The Borough is entitled to at least three credits to be applied to any third round 

obligation ultimately assigned to Pemberton: Three (3) family for-sale credits for the approved 

inclusionary development referred to as the "Monmouth Custom Builders" project. The 

Borough may also be entitled to rental bonus credits, depending upon the adoption of new prior 

round regulations or similar legislation. 

7. The Borough shall cooperate with the Special Master and shall address each of 

the enumerated conditions listed in the Special Master's Report, dated December 7, 2011, which 

shall be accomplished based upon the deadlines set forth herein or any reasonable extensions the 

Special Master deems reasonable. 

8. Within 120 days of the entry of this Order, the Borough shall comply with 

Conditions #1 through #6, #9, #12, #14, #15, #17 through #20, and #22 through #26. 

9. The Borough is responsible for the following conditions on an ongoing basis: 

Conditions #7, #8, #10, #13, #16, #21, 

10. With regard to Condition #11, the Borough shall file a concise bi-monthly report 

to the Special Master, with a copy to Fair Share Housing Center, providing an update of the 

status of the redevelopment of the elementary school site. Such reports shall no longer be 
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necessary once the Borough enters into a fully-executed Developer's Agreement for the 

redevelopment of this site, which shall also be provided to the Special Master and Fair Share 

Housing Center. 

11. Within 30 days of the entry of this order, the Borough will submit to the DCA for 

monitoring purposes its Court approved Housing Element and Fair Share Plan and all relevant 

supporting documentation. 

12. The Borough is hereby pennitted to apply for outside funding for its rehabilitation 

program for a period of one year. If sufficient outside funding is not available, then the Borough 

shall fund its rehab program through its affordable housing trust account or other legal means. 

13. The Borough's draft Spending Plan is hereby approved and the Borough is 

authorized to submit its Spending Plan to the Department of Community Affairs for approval. 

14. Mary Beth Lonergan, P.P., A.I.C.P., shall remain as Special Court Master for the 

Borough during the period to which the Borough executes the tenus, conditions, and directives 

of this Order. 

15. Counsel for the Borough shall forward a copy of this Order to the Special Master 

and counsel for Fair Share Housing Center within five (5) days of receipt. 

6i:;;'~:~ 
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EXHIBITE 



DEVELOPMENT AGREEMENT 
by and between 

The Borough of Pemberton, 
Tara Developers II, LLC, and 

The Salt and Light Company, Inc. 

May, 2012 



DEVELOPMENT AGREEMENT BY AND BETWEEN THE BOROUGH 
OF PEMBERTON, AND TARA DEVELOPERS II, LLC, AND THE SALT 
AND LIGHT COMPANY, INC. AS THE DEVELOPERS OF BLOCK 303, 
LOT I IN THE BOROUGH OF PEMBERTON 

THIS AGREEMENT ("Agreement") made this ___ day of May, 2012 by and between 

And 

The Borough of Pemberton, a New Jersey municipal corporation, maintaining 
offices at 50 Egbert Street, Pemberton Borough, New Jersey (hereinafter refelTed 
to as "Borough" or "Pemberton"); 

Tara Developers II, LLC, maintaining offices at 836 West State Street, Trenton, 
New Jersey 08618 and The Salt And Light Company, Inc., a New Jersey not
for-profit corporation, maintaining offices at 1060 Monmouth Road, Eastampton, 
New Jersey 08060 (hereinafter collectively referred to as "Developers"). 

Collectively, the Borough and the Developers shall be referred to as the 
"Parties." 

WHEREAS, the Borough owns Block 303, Lot 7 (hereinafter the "Property") as depicted 
on the official tax maps of the Borough of Pemberton; and 

WHEREAS, the Property contains the former Pemberton Borough Elementary School, 
which is in a serious state of deterioration; and 

WHEREAS, on June 14,2011, the Borough Planning Board adopted, and the Borough 
Council endorsed, an amended Housing Element and Fair Share Plan (hereinafter "Affordable 
Housing Plan"); and 

WHEREAS, among other things, the Affordable Housing Plan seeks to facilitate 
demolition of the Pemberton Borough Elementary School and construction of at least five units 
of affordable housing in its pJace; and 

WHEREAS, on March 9,2012, the Borough secured judicial approval of its Affordable 
Housing Plan; and 

WHEREAS, in response to the Borough's Request for Proposals to develop the Property 
so as to address the Borough's affordable housing obligation, the Developers submitted the only 
response; and 

WHEREAS, the Developers have a demonstrated level of expertise in the design, 
construction, financing and development of affordable housing; and 



WHEREAS, the Developers presented a Development Plan for a development consisting 
often unit(s) to be constructed on the Property; and 

WHEREAS, specifically, the Development Plan shall assist the Borough in satisfying its 
court-imposed affordable housing obligation by requiring that three (3) of the units will be deed 
restricted as affordable to the region's low income households and three (3) of the units will be 
deed restricted as affordable to the region'S moderate income households; and 

WHEREAS, the remaining four (4) units will be sold at market rates to be determined by 
the Developers; and 

WHEREAS, the Parties participated in good faith negotiations, and developed a 
Memorandum of Understanding (hereinafter "MOU") which delineated the results of the 
negotiations and which would permit the Parties to develop a more detailed Development 
Agreement for the Borough Council's consideration; and 

WHEREAS, on April 4, 2012, the Borough Council authorized the execution of the 
MOU; and 

WHEREAS, on April 9, 2012, the Parties executed the MOU; and 

WHEREAS, subsequent to the execution of the MOU, the Parties negotiated the terms of 
the Development Agreement which determined is in the best interests of the Borough to execute 
because it is consistent with the Borough's Affordable Housing Plan, facilitates the satisfaction 
of the Borough's affordable housing obligation and facilitates revitalization ofthe Property. 

NOW, THEREFORE, in consideration of the promises, the mutual obligations 
contained herein, and other good and valuable consideration, the receipt and sufficiency ofwhich 
are hereby acknowledged by the Parties, they agree as follows: 

DEFINED TERMS 

"Agreement" - refers to this Agreement between the Borough of Pemberton and the 
Developers for the redevelopment of Block 303, Lot 7 to satisfy the Borough's affordable 
housing obligation. 

"Borough" - Borough of Pemberton, in Burlington County, State of New Jersey. 

"COAH" means the New Jersey Council on Affordable Housing or its successor in 
interest. 

"COAH Regulations" shall mean all regulations adopted by COAH, as they may be 
amended and supplemented from time to time, relating to the obligation to provide affordable 
housing. 

"Commence Construction" or "Commencement of Construction" means the undertaking 
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by the Developers of any actual physical construction of new structures, including demolition of 
existing structures, construction of new structures or construction, installation or upgrading of 
infrastructure. 

"Construction" means any actual physical construction of new structures, including 
demolition, construction, installation or upgrading of subsurface infrastructure. 

"Development Plan" means the proposed 10-unit residential development including six 
(6) units of affordable housing as depicted in the Concept Plan attached hereto as Exhibit A. 

"Government Approvals" - any applications for approvals authorizations, permits, 
licenses and certificates needed to be filed with those governmental authorities having 
jurisdiction, whether federal, state, county or local (including neighborhood design guidelines), 
to the extent necessary, to implement the Improvements. 

"Infrastructure and Other Improvements" shall have the meaning set forth in Section 
2.08. 

"Improvements" shall include, but not be limited to, the Construction of the Project 
Improvements, the Public Improvements, the Infrastructure Improvements and all other 
improvements required by a governmental agency. 

"Planning Board" shall mean the Pemberton Borough Planning Board. 

"Project" shall mean the development of the Project consisting of (i) the demolition, 
investigation, remediation, and clearance of the Property, (ii) the obtaining of applicable 
Governmental Approvals for all Project Improvements, and (iii) the financing, construction and 
completion of all Project Improvements. 

"Project Improvements" means all buildings, structures, improvements, site preparation 
work, infrastructure improvements, site remediation, and amenities necessary for the 
implementation and completion of the Project described in this Agreement, or the Government 
Approvals, which shall be substantially consistent with the Development Plan 

"Public Improvements" shall mean all Government Approvals, other improvements 
reasonably necessary to effectuate the Project, including but not limited to, streets, sidewalks and 
other public right-of-way improvements, public utility systems for water, sanitary sewer and 
storm water drainage. 

"Uncontrollable Circumstance" is an event or condition beyond the reasonable control of 
the Party relying thereon as justification fur not performing an obligation or complying with any 
condition required of such Party under the terms of this Agreement. By way of example, such an 
event or condition includes, but is not limited to: an act of God, lightning, blizzards, hurricane, 
tornado, earthquake, acts of a public enemy, war, blockade, insurrection, riot or civil disturbance, 
terrorism, sabotage or similar occurrence, but not including reasonably anticipated weather 
conditions for the geographic area ofthe Project, other than those set forth above. 
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ARTICLE I. RECITALS 

1.01 The "WHEREAS" recital paragraphs set forth above are hereby incorporated by 
reference herein. 

ARTICLE II. DEVELOPERS RESPONSIBILITIES 

2.01 Development of the Property: Developers agree, at their sole cost and expense, 
to implement the Project consistent with the Development Plan attached hereto as Exhibit A and 
required governmental approvals and in accordance with the terms and conditions of this 
Agreement. 

2.02 Project Description: Subject to approval by the Planning Board, the Project shall 
consist of one site as set forth in the Project Description at Exhibit B herein. Specifically, the 
Property shall be utilized exclusively for residential development consisting of ten (10) units as 
defined by the New Jersey Housing and Mortgage Finance Agency to be incorporated into five 
(5) duplex buildings. Six (6) of the units shall comply with the Uniform Housing Affordability 
Controls (UHAC) regulations including, but not limited to, the recording 0 f a 30-year affordable 
housing deed restriction and a 50-50 split between low- and moderate-income units. The 
Borough shall have no financial obligations under this provision to assure the creditworthiness of 
the units, and all associated administrative expenses shall be solely borne by the Developers their 
successors, or assigns. 

2.03 Environmental Remediation: The Borough has made no promises or 
representations as to the status of the Project Site, or the structures thereon, their environmental 
conditions, or the ability of the Developers to build on this Propelty. The Developers shall be 
solely responsible for all environmental remediation costs for the Property. 

2.04 Due Diligence and Closing Date: Developers shall have forty-five (45) days 
from the date ofthe Borough's execution of a Contract of Sale to conduct its due diligence and to 
advise the Borough that the Property is feasible for the proposed development. Closing shall 
occur within two (2) years from the date of the execution of the Contract of Sale to enable'the 
Developers, at their sole expense, to obtain all required development approvals and to secure 
financing, which date may be extended by the Borough Council based upon Developers' 
demonstrated efforts to obtain approvals and financing. 

2.05 Project Schedule: The Project Schedule shall control the progress and 
completion of the Project, and Developers shall adhere to the Project Schedule subject only to 
relief reSUlting from the occurrence of an Uncontrollable Circumstance. If the Developers fail to 
meet the Project Schedule set forth on Exhibit C or determines at any time that they will fail to 
meet the Project Schedule, Developers shall promptly provide notice to the Borough Clerk 
stating: (a) the reason for the failure to complete the applicable task, (b) the proposed method for 
correcting such failure, (c) a schedule for completing such task, and (d) the method or methods 
by which the Developers propose to achieve subsequent tasks by the relevant date in the Project 
Schedule. This Section shall not in any way limit the rights of the Borough under any other 
relevant sections of this Agreement. 

4 



2.06: Administration of the Affordable Housing Deed Restrictions and Controls: All 
affordable units within the Project shall be for-sale units and shall conform to all applicable 
UHAC and COAH regulations, including, without limitation, those governing: (i) affordability; 
(ii) eligibility; (iii) mix of low income units and moderate income units; (iv) handicapped 
adaptability and accessibility; (v) bedroom mix; and (vi) affirmative marketing. Developers or 
their assigns shall be responsible to provide administration services for the 30-year affordability 
controls associated with the six (6) affordable units within the Project for a one-time fee of$500 
per unit, or $3,000. 

2.07 Streets: Developers shall construct the road/street in accordance with 
Residential Site Improvement Standards for dedication to the Borough. Upon approval of the 
road/street by the Borough Engineer, the Borough shall fonnallyaccept the improvement. 

2.08 Prohibition Against Suspension, Discontinuance or Tennination. Once Developers 
commence the Project, Developers shall not suspend or discontinue performance of their 
obligations under the this Agreement or tenninate this Agreement (other than in the manner 
provided for herein) for any reason other than an Uncontrollable Circumstance, but only to the 
extent and for the period of time that such perfonnance is limited or prevented as a direct result 
of such occurrence and subject to such time as Developers may reasonably require to re
commence their development activities. 

2.08 200' Notice: Subsequent to the execution of this Agreement, Developers shall 
provide notice to all property owners within 200 feet of the Property of all applications before 
the Borough Council and Planning Board. 

ARTICLE III. THE BOROUGH'S RESPONSIBILITIES 

3.01 Pledge to Expend Affordable Housing Trust Funds: The Borough Council 
commits to the expenditure of three-hundred fifteen thousand dollars ($315,000) to the Project 
exclusively from its Affordable Housing Trust Fund, subject to Spending Plan approval by 
COAH and other such judicial and/or regulatory approvals as may be required to enable the 
Borough to make the contribution, and no other Borough funds are pledged or shall be provided. 
Such payment shall be made to the Developers upon recordation of the appropriate 30-year 
affordable housing deed restrictions resulting in six creditworthy affordable housing units. 

3.02 Sale of Block 303, Lot 7: The Borough shall sell the Property to the 
Developers for One Dollar ($1.00) in accordance with the provisions of the Local Lands and 
Building Law, NJ.S.A. 40A:12- 1, et seq. 

3.03 Water and Sewer Capacity: The Borough has represented to the Developers that 
there is sufficient capacity in the public water and sewer utility systems for the Project. The 
Developers shall not be required to pay a water connection fee for the six affordable units in the 
Project. 

ARTICLE IV. REPRESENTATIONS. 

4.01 Representations. The Parties hereby make the following representations and 
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covenants: 

(A) Each has the legal capacity to enter into this Agreement and perform each of its 
undertakings herein set forth. 

(B) Each Patty is a duly organized and validly existing legal entity under the laws of the State 
of New Jersey and necessat'y resolutions have been duly adopted, authorizing the 
execution and delivery of this Agreement and authorizing and directing the persons 
executing this Agreement to do so for and on their behalf. 

(C) To the best of its knowledge, there is no action, proceeding or investigation now pending, 
nor any basis therefore, known or believed to exist which (i) questions the validity of this 
Agreement or any action or act taken or to be taken by them pursuant to this Agreement; 
or (ii) is likely to result in a material adverse change in such Party's authority, property, 
assets, liabilities or condition which will materially and substantially impair its ability to 
perfonn pursuant to the tenns of this Agreement. 

(D) The execution and delivery of this Agreement and the perfonnance hereunder by such 
Patty will not constitute a violation of any partnership, limited liability company 
operating agreement, and/or stockholder agreement of such entity or of any agreement, 
mortgage, indenture, instrument or judgment, to which it is a party. 

(E) Each Party will use its best efforts to assure the completion of the improvements within 
the time periods specified in this Agreement or to be detennined at a later date. 

(F) The Parties acknowledge that insofar as the Developers are unable to receive necessary 
governmental approvals they may elect to seek judicial relief 

ARTICLE V. DELAYS; UNCONTROLLABLE CIRCUMSTANCES 

5.01. Delays; Uncontrollable Circumstances. For the purposes of any of the provisions 
of this Agreement, neither Borough nor the Developers, nor any successor in interest, shall be 
considered in breach of, or default in, its obligations hereunder in the event of any enforced delay 
in the perfonnance of such obligations due to or arising from Uncontrollable Circumstances. In 
the event that any party seeks relief from an obligation due to Uncontrollable Circumstances, 
such party shall provide written notice of the obligation from which relief is sought, the 
circumstances constituting Uncontrollable Circumstances, and the time during which 
performance was prevented and is expected to be prevented due to such Uncontrollable 
Circumstances. 

ARTICLE VI. NOTICES AND DEMANDS. 

6.01 Notices and Demands. Notices or demands under this Agreement by any Party to 
the other shall be sufficiently given or delivered if dispatched by United States Registered or 
Certified Mail, postage prepaid and return receipt requested, or delivered by overnight courier or 
delivered personally (and receipt acknowledged) to the Parties at their respective addresses set 
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forth herein, or at such other address or addresses with respect to the Parties or their counsel as 
any party may, from time to time, designate in writing and forward to the others as provided in 
this Article. Minor communication between the parties that is other than fonnal notice or 
demand of action by the parties may be sent by regular mail or facsimile. 

If to Developers: 

With copy to: 

Ifto the Borough: 

With copy to: 

Tara Developers II, LLC 
836 West State Street 
Trenton, NJ 086] 8 
Attention: Robert Kahan 

Gary R. Backinoff, Esq. 
Teich Groh 
34 Franklin Comer Road 
Lawrenceville, NJ 08648 
Fax 609-844-0784 

Salt and Light Company, Inc. 
1060 Monmouth Road 
Eastampton, NJ 08060 
Attention: Kent Pipes 

Borough of Pemberton 
c/o Donna Mull, Administrator 
50 Egbert St. 
Pemberton, NJ 08068 

David M. Serlin, Esq. 
505 South Lenola Road, Ste. 120 
Moorestown, NJ 08054 

Michael A. Jedziniak, Esq. 
707 Union Avenue, Suite 301 
Brielle, NJ 08730 
Fax 732-612-3101 

ARTICLE VII. MISCELLANEOUS. 

7.01 Cooperation: The Borough Council through its officers, employees, and agents 
shall take all reasonable steps to foster and facilitate development of the Project in accordance 
with this Agreement including cooperation with all efforts by the Developers to obtain financing 
for the Project and assist in expeditiously securing all required approvals. The Developer shall 
assist the Borough in demonstrating to COAH that the Borough has created a realistic 
0Ppoltunity for construction within the Project of the affordable units set forth in this Agreement 
and shall cooperate with Developers in their efforts to obtain fmancing for the Project.. 
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7.02 The Borough Council pledges that it will take no action which has the effect of 
changing any of the tenns or conditions of this Agreement or which will result in any 
impediment to the development of the Project as contemplated by this Agreement. 

7.03 Further Assistance: If adoption of any ordinance or resolution, execution or 
endorsement of any document, or entry into any agreement by the Borough other than or in 
addition to those expressly provided for in this Agreement is reasonable and necessary to 
effectuate or implement this Agreement, the Borough Council shall take that action promptly 
upon notice and request by the Developers. 

7.04 Inclusion in Fair Share Plan: The Borough shall not alter or modifY the terms of 
this Agreement or the tenns the Borough's approved Housing Element and Fair Share Plan 
peltaining to the development of the Project in any proceedings before COAH or the Courts, 
except with the express written consent of the Developers. 

7.07 Invalidity: If any provision ofthis Agreement is held by a court to be invalid, 
void or unenforceable, the Parties shall, after the exhaustion of any appeals, attempt to modifY 
this Agreement. If they are unable to do so within 20 days, either the Borough or the Developer 
may by written notice to all other parties tenninate this Agreement. 

7.08 Violation: If any Party fails to perfonn any obligation required to be 
performed by this Agreement, such failure shall constitute a violation of this Agreement. Upon 
violation of the Agreement, any Party for whose benefit such obligation is intended may enforce 
the Agreement by any remedy available at law or equity or before COAH. 

7.09 Waiver: Any waiver of any provision of this Agreement will be effective 
only if made in writing. Failure to enforce any of the provisions of this Agreement by any of the 
Parties shall not constitute a waiver of these provisions. 

7.10 Entire Agreement: This Agreement contains the entire agreement between the 
Patties. No representative, agent or employee of any Party has been authorized to make any 
representations or promises with reference to this Agreemept or to vary, alter or modifY the tenns 
hereof except as stated herein. No additions, changes or modifications, renewals or extensions 
hereof, shall be binding unless reduced to writing and signed by the Parties hereto. 

7.11 Covenants Run with Land: It is the intention of the Parties that this Agreement 
constitutes a set of covenants that run with the land. This Agreement shall inure to the benefits 
of and be binding upon the Parties, their successors in interest and assigns. 

7.12 Assignment: The benefits and obligations of this Agreement may be assigned by 
the Developers in whole or in part upon written notice to the Borough provided that the 
Developers guarantee that they will remain responsible for the obligations set forth in this 
Agreement upon the default of any assignee. 

7.13 Notice of Third Patty Actions: The Parties agree to provide each other with 
immediate notice of any lawsuits, action or governmental declaration threatened or pending of 
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which they are actually aware which may affect the provisions of this Agreement or 
implementation thereof. 

7.14 Construction of Agreement: The Parties acknowledge that this Agreement was 
prepared jointly and, therefore, this Agreement shall be construed on parity between the Parties. 

7.15 Captions and Titles: Captions and titles to this Agreement and the several 
sections are inserted for convenience of reference only and are in no way to be construed as 
defining, limiting or modifying the scope and intent of the various provisions of this Agreement 

7.16 Governing Law: This Agreement has been entered into and shall be 
construed, governed and enforced in accordance with the laws of the State of New Jersey. 

7.17 Authority: Each Party represents that it has authority to execute this 
Agreement and agrees to provide legally sufficient documentation of its authority to execute this 
Agreement upon request. 

7.20 Period of Agreement: Unless terminated sooner either by written 
agreement of the Parties or as the result of an Uncontrollable Circumstance, this Agreement shall 
remain in force until the deeds for each of the units has been recorded. 

TARA DEVELOPERS II, L.L.c. 

/ 

BOROUGH OF PEMBERTON 

By: lk..)!' LiZ \ l\<oe~ 

STATE OF NEW JERSEY 

COUNTY OF BURLINGTON 
f"hE9.t.:.€~ 

) 
) SS 
) 

ATTEST: 

ATTEST: 

,)v~c fw..., ~ A<.ot::.sON 
BE IT REMEMBERED, that on the ~ day ofMa,-, 2012, personally appeared 'Robert Kahan
who is the managing member of Tara Developers II, L.L.C .. who I am satisfied is the person who 
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signed the within instrument, and who acknowledged that said person has been properly 
authorized to and did sign, seal and deliver the same as said person's voluntary act and deed on 
behalf of the said company. All of which is hereby celtified. 

NOTA Y PUBLIC 
STATE OF NEW JERSEY ) 

) SS KEITH KAMITIAN 
COUNTY OF -BURLlNGTOhL ) NOTARY PUBLIC OF NEW JERSEY 

MG«'U:e., 1.0. # 2394373: , 
. My Commission Expires 3/17/2015 
,JiJ:vC . . .• 

BE IT REMEMBERED, that on the ~ day of'~ 2012, personally appeared Kent Pipes 
who is the President of The Salt and Light Company, Inc. who I am satisfied is the person who 
signed the within instrument, and who acknowledged that said person has been properly 
authorized to and did sign, seal and deliver the same as said person's voluntary act and deed on 
behalfofthe said company. All of which is hereby certified. 

STATE OF NEW JERSEY ) 
: SS 

COUNTY OF BURLINGTON) 

~Z1~ 
NOTARY PUBLIC 

KEITH KAMITIAN 
NOTARY PUBLIC OF NEW JERSEY 

1.0. # 2394373 
My Commission Expires 3/1712015. 

BE IT REMEMBERED, that on the f}!f!!&ay of May, 2012, personally appeared William 
Koehersperger who is the Mayor of the Borough of Pemberton in the County of Burlington, who 
I am satisfied is the person who signed the within instrument, and who acknowledged that said 
person has been properly authorized to and did sign, seal, and deliver the same as such official 
aforesaid, and that the within instrument is the voluntary act and deed of said Borough, made by 
virtue of a Resolution of its Governing Body. All of which is hereby certified. 

JO 

NOTARY PUBLIC 

KATHLEEN SMICK 
NOTARY PUBLIC OF NEW JERSEY j 

My Commission Explres...LL2- ]0·-['1' 
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JEFFREY R. SURENIAN AND ASSOCIATES, LLC 
Brielle Galleria 
707 Union Avenue, Suite 30l 
Brielle, NJ 08730 
(732) 6l2-3l00 
Attorneys for New Jersey state League of Municipalities 

In re Failure of Council on 
Affordable Housing to Adopt 
Trust Fund Commitment 
Regulations 

SUPERIOR COURT 
APPELLATE DIVISION 

Docket No.: 

CIVIL ACTION 

P.002l010 

On Appeal from New Jersey 
Council on Affordable Housing 

CERTIFICATION OF CHARLES 
McGROARTY,PP, PLANNER FOR 
TOWNSHIPS OF MOUNT OLIVE AND 
ROCHELLE PARX 

Charles T. McGroarty, PP., of full age, does hereby 
certify as follows: 

l. I am a licensed Professional Planner in the State of New 

Jersey and serve as the planning consultant for the 

Township of Rochelle Park, Bergen County, NJ and the 

Township of Mount Olive, Morris County. 

Rochelle Park 

2. In my capacity as the planner for Rochelle Park, I have 

prepared the TownShip's third round Housing Element and 

Fair Share Plan and the attendant Spending plan to 

implement the Township's Affordable Housing strategies. 

1 
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3 . Part of this effort requires the utilization of the 

Township's Affordable Housing Trust funds in support of 

various projects. Indeed, the trust fund represents a 

critical component as to how the Township intended to meet 

its affordable housing obligations generally and to fund 

the various programs in its plan specifically. 

4. Currently, the Township has $$487,357 in its trust fund 

that has been there before July 17, 2008 

5. Based upon language in the so called Roberts Bill, 

unless the Township commi ts to expend this money by July 

17, 2012, COAH may be able to seize these monies from the 

Township's trust fund, unless, of course, the Township 

commits to expend its trust fund monies. 

o. Despite the enormous importance of the commit to expend 

requirement of the Roberts Bill, and despite COAH's 

explicit obligation to "promulgate regulations regarding 

the establishment, administration and enforcement of the 

expenditure of affordable housing development fees", 

COM! has failed even to propose regulations to define 

commit to expend, much less adopted such regulations. 

N.J.S.A. 52;27D -329.2 a 

7. Because of COAH's failure to define what qualifies as 

a "commitment to expend", the Township is now in danger of 

losing the opportunity to support one or more 

2 
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"supportive/special need housing" projects in collaboration 

with the Special Needs Housing Partnership program 

established by the NJ Department of community Affairs, the 

NJ Housing Mortgage Finance Agency and the NJ Department of 

Human Services in furtherance of the Township's affordable 

housing plan. 

a. More speoifically, the Township has earmarked $3~0,241 

to this project along with $32,116 for Affordability 

Assistanoe to ensure its viability. The Township has also 

approved an undated Spending Plan for this effort and is 

prepared to adopt the required Memorandum of understanding 

with NJ HMFA once the revised Spending Plan is approved by 

COAH. 

~ . The SPECIAL NSEDS HOUSING PARTNERSHIP program was established 

at the State level by the Department of community Affairs 

(DCA) and DHS to create affordable housing for people with 

developmental disabilities. Municipalities who participate 

in this program must match local Housing Trust Fund monies 

with funding programs through HMFA to purchase an existing 

home(s) for this purpose. 

10. In addition, the Township needs to utilize a portion 

of the Housing Trust Fund for Administrative Expenses, as 

permitted, to offset the costs of implementing this project 

3 
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including the services of an Administrative Agent in 

accordance with COAH requirements. 

10. From the Township's perspective, it is completely 

committed to expending over $400,000 to advance this 

project. 

ll. However, without clear regulations, the Township has no 

way of knowing whether its actions will satisfy regulations 

that COAH had an obligation to promulgate, but failed to do 

so. 

12. without funding from the Township's Housing Trust Fund 

to supplement other funding sources these projects will not 

move forward or the Township of Rochelle Park will be faced 

wi th a severe fiscal demand to provide funding from its 

general revenues which the Township can ill afford. 

Mount Olive Township 

13. In my capacity as the planner for Mount Olive 

Township, I prepared the Township's third round Housing 

Element and Fair Share Plan and the attendant Spending Plan 

to implement the Township's Affordable Housing strategies. 

14. As in the case of Rochelle Park, the use of trust fund 

monies plays a prominent role in the formulation of a plan 

generally and a plan to fund the programs in the plan 

specifically. 

4 
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15. Mount Olive has $1.2 million at risk of seizure on July 

17, 2012. 

16. Because of COAM's failure to define what qualifies 

as a \\commitment to expend", the Township is now in danger 

of losing the opportunity to support two separate 

affordable housing projects to be implemented by Morrie 

County Habitat for Humanity to create two single family 

homes for qualified low or moderate income families in 

furtherance of the Township's affordable housing plan. 

17. More specifically, the Mount Olive Township Council has 

adopted Resolutions stating the Township's intent to deed 

land and to provide funding from the Township's Housing 

Trust Fund in the amount of $50,000 per dwelling. See 

Exhibit A. The two developments will move forward once the 

New Jersey Highlands Council and NJDEP complete their 

reviews. 

18. To date Mount Olive has partnered with Morris Habitat 

for Humanity to develop two other affordable units which 

are in progress supported by a $50,000 contribution per 

unit from the Housing Trust Fund. 

19. However, without clear regulations, the 'Township has no 

way of knowing whether its actions will satisfy regulations 

that eOAH had an obligation to promulgate, but failed to do 

so. 

5 
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20. Without funding from the Township's Housing Trust Fund 

to supplement other funding sources, these two proj ects 

will not move forward or the Township of Mount Olive will 

be faced with a severe fiscal demand to provi<.ie funding 

from its general revenues which the Township can ill 

afford. 

21. I hereby certify that the foregoing statements made by 

me are true. I am aware that if any of the foregoing 

statements made by me are willfully false l I am subject to 

punishment. 

Date: July 6, 2012 

6 
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E. >< H I is ''I .A 

RESOLUTION OF THE TOWNSHIP COUNCIL OF THE 
TOWNSHIP OF MO'ONT OLIVE AUTHORIZlNG THE 

CONVEYANCE TO MORRIS HABITAT FOR 
lUJMANlTY, lNC. Oli' LOTS l AND 3lN BLOCK 

2203 FOR mE PURPOSE OF CONSTRUCTING SPEClFmn 
RESIDENCES IN ACCORDANCE 

WIllI 'I1IE RtlLES AND REGULATIONS OF COAH 

WHEREAS, the Township 1s the owner of two lots o'frealproperty which are designated 
as Lot 2 and Lot 3, in Block 2203 on the Official Tax Maps of the Township, and commonly 
referred to as Numbers 18 and 20 Wallman Way (collectively, the "Lots"); and 

WHEREAS, Morris Habitat for Hurnanityt Inc. (uMfIfH") has requested that the 
Township convey the Lots to MHfH so that MHtH can construct 1'1 single smmture upon each of 
tile Lots, with two two~bedroom units for low or moderate income households on Lot 2, and two 
one-bedroom units for low or moderate income households on Lot 3; and 

WHEREAS, the Townshlp has been advised by its planner that these units, Ollce 

constructed, would assist the Township in fulfilling ils COAH obligations; and 

WHEREAS, MHfH has alw requested a contribution for the construction in the amOtUlt 
of $35,000 per COAH credit from the Affordable Housing Trust Fund to assisl in the 
construction o'fthese units; and 

WHEREAS, MHtH may be required to apply to the Townsh.ip's Zoning Board of 
Adjustment for (1) Use Variances to constl'oot dupJex dwellings in the R-4 Zone, (ii) 8ulk 
Variances, and (iii) other approvals, in each case for each of the Lots (che "Multi-UJ.1itLand Use 
Approvals"): 4Ild 

WU:EREAS, if MHfH does not obtain the Mu1ti~Unit LlUld U!le Approvals for either or 
both Lots, MHfH wm proceed with securing approvals for construction of sIngle family 
dwellings for low or moderate income households on those Lots where Multi·Unit Land Use 
Approvals were not obtained (the "Single-Family Land Use Approvals'''); and 

WHEREAS, a Lot wiU not be conveyed to MHfH WltU such time as Multi-Unit Land 
Usc Approvals or Single~Fami1y Land Use Approvals have been secured with respect to such 
Lot; and 

WHEREAS, the Township wishes to provide such housing tor low income persons and 
wishes to cake advantage of the proposals submitted by MHfH; and 

WHEREAS, pursuant to N.J.S.A. 52:27d-325, 1he Township Is permitted to convey 
these Lots for a nominal or no amotmt to MHfH, whose CertificBte ofTncorporation specificalJy 
llut/lQrjzeg the construction uf low and moderate income housing, provided that the conveyance 
is accompanied by a contractual guarantee that the housing units will remnill avnilable to low and 
moderate income households for a period of at least 30years; and 
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, 
( 

i 

WHEREAS, tIlese homes shall be built and certified lUlder the New Jersey Energy Star 
r-romes program. 

WHEREAS, the Township now wishes to proceed with this program; 

NOW, THEREFORE, BE IT RESOLVED, by the Township Council, Township of 
Mount OH\fe. as follows: 

t. The Township Council hereby approves the conveyance to MHfH of Lots 
2 and 3 in Block 2203 on the Official Tax Maps of the Township, for the 
sole purpose of constructing upon each Lot up to two residential units to 
be utilized only by low or moderate income perSOllS; and 

2. Each deed of conveyance shall speci1ically provide that (a) the units 10 be 
constructed shall be availa.ble and remain available to low nnd modemte 
income households for a period of at least 30 years, Ilnd (b) title to the Lot 
and all improvements thereon shaH aUlomatically revert to the Township 
should these units not be constructed fo1' Jow and moderate income 
persons and remain available for the aforesaid 30 years; and 

3. The Director of PI anning and the Township Attorney are directed to blke 
any and aU necessary actions to complete this convuyance. and the Mayor 
and Clerk are authorized to execute the appropriate Deed(s). 

Sleven W. Rattner, Council President 

I, Michelle Masser. Deputy Township Clerk of the Township ofMoW1C Olive do hereby certifies 
that the foregoing Resolution is a true and exact copy of a Resolution adopted by 1he Townsldp 
Council at a meeting held on Septem bar I. 2009. 
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RESOLUTION OF THE TOWNSHIP COUNCIL OF THE TOWNSHIP 
OF MOUNT OLIVE AUTHORIZING ADDITIONAL FUNDING TO MORRIS 

HABITAT FOR HUMANITY, BLOCK 2203 LOTS 2 & 3, FOR THE PURPOSE 
OF CONSTRUCTING SPECIFIED RESIDENCES IN ACCORDANCE 

WITH THE RULES AND REGULATIONS OF eOAD 

WHEREAS, on September 1, 2009, Mount Olive Township Council passed a resolution 
autllorizing the conveyance Morris Habitat for Humanity of$35,000 per affordable housing 
credit on Lots 2 & 3 in Tax Block 2203 to construct residences in accordance with the rules and 
regulations ofCOAH; and 

WHEREAS, Morris Habitat for Humanity has requested an additional $15,000 per lot 
towards these projects due to increased time and costs for Morris Habitat to secure land 
development approvals for these properties; and 

WHEREAS, the proposed residential dwellings will qUalifY for affordable'housing 
credits towards the Township's third round obligation in general and in th~ category offamUy 
housing in particular; 

WHEREAS, Mount Olive Township must spend or commit to spend by July 17,2012 
any trust funds which were deposited on or before Joly 17. 2008; . 

NOW, THEREFORE BE IT RESOLVED by the Township Council of the TownShip 
of Mount Olive that it does hereby authorize an additional $15,000 per lot to Morris Habitat for 
Humanity to assist in the development of affordable units on Lots 2 and 3 in Tax Block 2203 in 
accordance with the rules and regulations of COAR 

BE IT FURTHER RESOLVED, that the Township Council authorizes the amendment 
to the third round Spending Plan to inolude these additional funds to be donated to Monis 
Habitat for Humanity. 

Alex Roman, C01UlCil President 

I hereby certify the above to be a true copy of a resolution passed by the Mount Olive Township 
Council at duly convened meeting held on (/d/r? J 1/ ;l()I..z.. 
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