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PRELIMINARY STATEMENT 

Appellant Fair Share Housing Center challenges 

Reorganization Plan No.OOl-2011 (Reorganization Plan or Plan) which 

abolishes the Council on Affordable Housing (COAH), and transfers 

its powers, functions and duties under the Fair Housing Act (FHA), 

N.J.S.A. 52:27D-301 et ~, to the Commissioner of the Department 

of Community Affairs (DCA) According to appellant, "in but not 

of" agencies, such as COAH, are not subject to reorganization since 

they are not included in the Act's definition of "agency" because 

such entities are not part "of" the Executive Branch. N.J.S.A. 

52: 14C-3. This argument completely overlooks the plain language of 

the Reorganization Act. Pursuant to the New Jersey Constitution, 

all agencies must be located in one of the principal departments 

which comprise the Executive Branch. N.J. Const., art. V, §1, ,1, 

§4,'2. Thus, since "in but not of" agencies are in a department of 

the Executive Branch, they necessarily are part of the Executive 

Branch and are included in the Act's "agency" definition. 

Accordingly, "in but not of" agencies are subject to reorganization 

under the Act and the Governor properly exercised his authority in 

issuing the Plan. 

Likewise, contrary to appellant's claims, including "in 

but not of" agencies under the Reorganization Act is entirely 

consistent with the constitutional separation of powers. The New 

Jersey Supreme Court already has found that the Reorganization Act 

does not violate separation of powers principles. Applying the Act 



to "in but not of" agencies in no way undermines this finding. 

Indeed, the Commissioner will enforce the provisions of the Fair 

Housing Act (FHA), N.J.S.A. 52:27D-301 et~, thus ensuring that 

the municipal constitutional obligation to provide affordable 

housing be met through the FHA. 
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PROCEDURAL HISTORY AND COUNTERSTATEMENT OF FACTS' 

Appellant appeals from Governor Chris Christie's 

Reorganization plan No. 001-2011 (Plan), which abolishes COAH and 

transfers its powers, functions, and duties under the FHA to the 

Commissioner of the Department of Community Affairs. The Governor 

adopted the Plan pursuant to his authority under the Reorganization 

Act. 

Effective July 2, 1985, the Legislature enadted the Fair 

Housing Act (FHA), N.J.S.A. 52:27D-301 et ~ The Act represents 

the Legislature's response to the Supreme Court's decisions in So. 

Burlington County NAACP v. Mount Laurel, 67 N.J. 151 (1975) (Mt. 

Laurel 1) and So. Burlington County NAACP v. l~t. Laurel. 92 N.J. 

158 (1983) (Mt. Laurel II), in which the Court set forth the 

constitutional obligation for municipalities to provide for their 

fair share of the State's need for affordable housing. N.J.S.A. 

52:27D-302(a). The Legislature noted its preference for the FHA's 

administrative mechanisms over litigation and stated its intent 

that the FHA's process be used as a means to satisfy the 

constitutional obligation for affordable housing as an alternative 

to builder's remedy litigation. N.J.S.A. 52:27D-303. 

In furtherance of this purpose, the FHA created COAH. 

COAH was established in, but not of, the Department of Community 

The Procedural History and Counterstatement of Facts have 
been combined for clarity and brevity. 
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Affairs (Department or DCA). N.J.S.A. 52:27D-305(a). Pursuant to 

the FHA, COAH consisted of 12 members appointed by the Governor 

wi th the advice and consent of the Senate. Ibid '" COAH had "primary 

jurisdiction for the administration of housing obligations in 

accordance with sound regional planning considerations in this 

state. H N.J.S.A. 52:27D-304(a). 

On June 29, 2011, pursuant to his authority under the 

Reorganization Act, the Governor issued Reor9anization Plan No. 

001-2011. (Aa92-97).2 Likewise, on June 29, 2011, the Governor 

filed the Plan with the Secretary of State and with the Office of 

Administrative Law. (Aa96 ) In addition, on the same day, the 

Governor delivered the plan to the Senate and General Assembly as 

required by the Reorganization Act. Ibid. Because the Legislature 

did not disapprove the Plan, it became effecti,'e at the end of the 

statutory 60-day period. N.J.S.A. 52:14C-7.3 

The Plan states that abolishing COAH would reduce 

expenditures and promote "economy and efficiency in the operations 

of the executive branch by eliminating a costly and burdensome 

regulatory agency." (Aa92). The Plan's purpose "is to reduce the 

unnecessary complexity of affordable housing administration in New 

Jersey, lower administrative costs associated with the present 

2 "Aa" refers to appellant's appendix. 

3 The Plan was published in the New Jersey Register on August 
1, 2011. 43 N.J.R. 1621. 

4 



regulatory process, and streamline the development of new housing 

projects." Ibid. The Plan recognizes that the DCA is statutorily 

charged with providing assistance to municipalities and overseeing 

local government affairs. (Aa92-93). As part of these functions, 

DCA is involved wi th affordable housing programs. Accordingly, the 

Governor concluded that abolishing COAH and placing its functions, 

duties, and powers with the DCA Commissioner would improve the 

operation of the Executive Branch. In this way, the reorganization 

would: 

1. Promote the better execution of the laws, 
the more effective management of the 
Executive branch and of its agencies and 
functions, and the expeditious 
administration of the pubic business; 

2 . Reduce expenditures and promote economy 
consistent with the efficient operation 
of the Executive; 

3. Increase the efficiency of the operations 
of the Executive; 

4. Group, co-ordinate, and consolidate 
functions of the Executive according to 
major purposes; and 

5. Eliminate overlapping and duplication of 
effort. 

[Aa94] . 

Pursuant to the Plan, the terms of offices of all 

existing COAH members are abolished. (Aa3 ) The Plan further 

provides that "[a]ll of the powers, functions, and duties exercised 

by [COAH] . are continued, transferred to,. and vested in the 
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Commissioner of the Department, to be. organized within the 

Department as determined by the Commissioner, and shall henceforth 

be exercised by the Commissioner of the Department." (Aa94-95) . 

On August 22, 2011, appellant filed with the Superior 

Court, Appellate Division, an Application for Permission to File 

Emergent Motion, seeking a stay of implementation of the Plan. 

(Aall-12 ) In an Order dated the same day, the court denied the 

application. Ibid. Appellant filed its application a second time 

on August 26, 2011, seeking a temporary. restraining order pending 

briefing on the issue of a stay. (Aa13) The court again denied 

the application, stating that the matter did not involve a genuine 

emergency or otherwise warrant adjudication on short notice. Ibid. 

Appellant then filed an application for emergent relief with the 

Supreme Court, which Justice Hoens denied the same day. (Aa14). 

On August 29, 2011, appellant filed a Notice of Appeal 

challenging the Plan. (Ral-5). On the same day, appellant also 

filed a motion for a stay of the implementation of the Plan. By 

Order filed October 19, 2011, the court denied the motion and 

accelerated the appeal, ordering that it be heard back to back with 

In re Adoption of Five Interim Procedures by the Department of 

Community Affairs, Docket No. A-6301-10T4, which is scheduled for 

oral argument on February 15, 2012. (Ra6-7) The Governor files 

this brief in accordance with that Order. 
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ARGUMENT 

REORGANIZATION PLAN NO.OOl-2011 IS ENTIRELY 
CONSISTENT WITH THE GOVERNOR'S AUTHORITY UNDER 
THE REORGANIZATION ACT TO PROMOTE MORE 
EFFICIENT AND EFFECTIVE OPERATION OF THE 
EXECUTIVE BRANCH AND THE PLAN, THEREFORE, 
SHOULD BE UPHELD. 

Governor Christie's issuance of Reorganization Plan 001-

2011, is consistent with the authority given him by the Legislature 

in the Executive Reorganization Act. Pursuant to the 

Reorganization Act, the Governor may abolish an agency in order to 

better effectuate the execution of laws and the executive branch's 

operation. As the Plan sets forth in detail, the Governor 

accomplished precisely this when he abolished COAH and transferred 

the responsibility to implement the FHA to the Commissioner. 

Despite the clear language and purpose of the Reorganization Act, 

appellant mistakenly argues that the Legislature did not intend the 

Act to apply to "in but not of" agencies such as COAH, even though 

such agencies are indisputably part of a Department of the 

executive branch. Contrary to appellant's claims, COAH is not "in 

but not of" the Executive Branch, as appe-llant repeatedly describes 

it. Rather, COAH is "in but not of" the DCA and its status as such 

does not remove it from the Executive Branch and the Governor's 

authori ty thereunder. Appellant's arguments to the contrary, 

therefore, are meritless and should be rejected. 
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1. Reorganization Plan No. 001-2011 is 
Consistent with the Requirements of the 
Executive Reorganization Act of 1969 (In 
response to Legal Argument A and B) 

The Reorganization Act expressly gives the Governor the 

authority to organize the Executive Branch in a manner that 

promotes the efficient operation of the executive branch while 

ensuring better execution of State laws. N.J.S.A. 52:14C-2. To 

this end, the Act authorizes the Governor, among other things, to 

abolish all or part of an agency if the Governor finds that such an 

action is necessary to effectuate one or more of the declared 

purposes of the Reorganization Act. N.J.S.A. 52:14C-4(a) (3). In 

this way, the Legislature gave the Governor the flexibility to 

organize the Executive Branch in an efficient manner, while still 

ensuring that the laws are implemented. 

The Act defines an agency as n[a]ny division, bureau, 

board, commission, agency, office, authority or institution of the 

executive branch created by law, whether or not it receives 

legislati ve appropriations or parts thereof." N.J.S.A. 52:14C-

3 (a). While the Reorganization Act gives the Governor the explicit 

authority to abolish an agency, it also sets forth specific actions 

that are prohibited. For example, the Governor may not create a 

new department, continue an agency beyond its statutorily 

authorized period, confer upon an agency powers that are not 

statutorily authorized, or increase terms of office. N.J.S.A. 

52:14C-6. Thus, n ... the Governor is limited to rearranging what 
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already exits. He is not empowered to decide what new or different 

authori ty should be vested in his branch of government." Brown v. 

Heymann, 62 N.J. 1, 10 (1972). 

The Governor's authority under the Reorganization Act is 

consistent with his constitutional authority as head of the 

Executi ve Branch. The 1947 Constitution intended to create a 

strong governor with the authority to exercise necessary control 

over the Executive Branch and its twenty principal departments. 

The framers of the 1947 Constitution recognized the need to work a 

"sweeping revision of the powers and functions of the Executive 

Branch of the State Government." Russo v. Wali3h, 18 N,J. 205, 209 

(1955) , They intended to 

executive." Address to 

create a "stronger, more responsible 

the People, I I Proceedings of 1947 

Constitutional Convention, at 1317. (Hereafter Proceedings). 

Prior to the 1947 Constitution, the sheer number of departments, 

bureaus, commissions and boards, autonomous and semi-autonomous, 

had compromised the governor's ability to control the Executive 

Branch, over which he was the nominal head. Jardis, 

"Administrative Agencies, Their Status and Powers" II Proceedings, 

supra, at 1431-34. Accordingly, the framers sought to create a 

i3trong executive by incorporating principles of modern state 

administrative reorganization into the Constitution. Kenny v. 

Byrne, 144 N.J. Super. 243, 251 (App. Div. 1976), aff'd o.b. 75 

N.J. 458 (1978). 
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To achieve maximum efficiency and economy in the 

execution of administrative activities, they established "direct 

lines of responsibility for the administration of such functions 

and activities - - from the Governor, through the department heads 

to the subordinate officers of each department." ibid. (citing 

Milmed, "The New Jersey Constitution of 1947" in N.J.S.A. Const. 91 

at 103-04). The goal was to provide the governor with executive 

authority "commensurate with his responsibilities to the people of 

the State " ibid. , and to "coordinate overall executive 

control of the principal departments of State Government in the 

Governor. "Ass'n of N.J. State College Faculties, Inc. v. 

Bd. of Higher Educ., 112 N.J. Super. 237, 246 (Law Div. 1990). The 

framers wanted the Governor to be strong in his branch of 

government and to place him in central control of that branch. II 

Proceedings 1121 at 1122, 1126, 1447-49. 

This design is forcefully stated in the Constitution. 

The Executive power is vested in the Governor. N.J. Const. art. V, 

§1, ~l. The principal departments, and all agencies allocated 

therein, are placed under his supervision. N.J. Const. art. V, §4, 

~2. He is given broad powers of appointment, investigation, and 

removal. N.J. Const. art. V. §4, ~2, §1; id. at ~12, §4. He is 

charged with taking care that the laws are faithfully executed and 

may initiate legal action to enforce those laws. N.J. Const. art. 

V. §1, ~11. As head of the Executive Branch the Governor: 

10 



[h] as the duty and power to supervise all 
employees in each principal department of that 
Branch. Of necessity, this includes the 
inherent power to issue directives and orders 
by way of implementation in order to insure 
efficient and honest performance by those 
state employees within his jurisdictions. 
Such power stems from the Governor's 
responsibility under [the Constitution] . 

[Kenny v. Byrne, supra, 114 N.J. Super. at 
250-511 (internal citations omitted).] 

Accordingly, in order to streamline government and 

strengthen the Governor's authority over the Executive Branch, the 

Constitution requires that all instrumentalities of government be 

placed in one of the 20 principal departments that comprise the 

Executive Branch. Thus, all divisions, bureaus, boards, 

commissions, agencies, offices, authorities or institutions are 

constitutionally required to be in one of the 20 departments. 

N.J.S.A. 52:14C-3. Since "in but not of" agencies, such as COAH, 

are in the a department of the Executive Branch, under the 

Constitution, those agencies necessarily a.re part "of" the 

Executive Branch. The fact that the Legislature may chose to give 

an agency some measure of independence in its operations from the 

principal department does not mean that the "in but not of" agency 

is not part of the Executive Branch. 

Consistent with the constitutional authority to oversee 

the Executive Branch, the Reorganization Act empowers the Governor 

to review the organization of the Executive Branch agencies, and to 

determine if any changes are necessary in order to accomplish 
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certain identified purposes; for example, to promote the better 

execution of the laws. N.J.S.A. 52:14C-2(a) (1) The definition of 

"agency" in the Act covers "[a]ny division, bureau, board, 

commission, agency, office, authority or institution of the 

executive branch created by law, whether or not it receives 

legislative appropriations, or parts thereof,'" and any office or 

officer in any such agency. N.J.S.A. 52:14C-3(a) (1), (2). If the 

Governor concludes that reorganization is callE~d for, he may issue 

a reorganization plan accordingly, transferring, consolidating, 

merging, or abolishing agencies in whole or in part. N.J.S.A 

52:14C-4. The reorganization plan must be delivered to the Senate 

and Assembly on a day both houses are in session. The Legislature 

then has a 60-day period in which to pass a concurrent resolution 

setting forth that it does not favor the plan. N.J.S.A. 52:14C-

4(b;) N.J.S.A. 52:14C-7. If the plan is not disapproved in this 

fashion it takes effect at the end of that 60-day period. N.J.S.A. 

52: 14C-7 (c) . 

The Reorganization Act not only specifies permissible 

actions, it also sets forth with specificity prohibited actions. 

N.J.S.A. 52:14C-6. Specifically, a Governor may not: 

I) create a new principal department, 
abolish or transfer a principal 
department or all of its functions, or 
consolidate two or more principal 
departments or all their functions; 

ii) continue an agency beyond the period of 
its existence authorized by law; 

12 



iii) authorize an agency to exercise a function not 
expressly authorized by law at that time; or 

iv) increase the term of an office beyond 
that period provided by law. 

[N.J.S.A. S2:14C-6(a).J 

Thus, the Legislature clearly and specifically established the 

parameters of the Governor's authority. The Reorganization Act 

sets forth precisely what the Governor may and may not do. 

In adopting the Reorganization Act, the Legislature 

retained the ultimate authority with regard to any reorganization. 

First, as described above, the Act itself delineates the parameters 

of the Governor's authority, and precludes him from taking certain 

actions. N.J.S.A. S2:14C-6. Second, the Legislature may act by 

concurrent resolution stating that it does not favor a particular 

reorganization plan, thus preventing it from going into effect. 

N.J.S.A. 52:14C-7(a). Finally, the Legislature may always act so as 

to exempt an agency from the Reorganization Act. Thus, in enacting 

the Higher Education Restructuring Act of 1994, N.J.S.A. 18A:3B-1 

et ~, the Legislature provided that any commission, council, 

board or other body created pursuant to the Act, "shall not be 

subject to the provisions of the 'Executive Reorganization Act of 

1969' but shall require specific enabling legislation." 

N.J.S.A. 18A:3B-36. 

In this case, the Governor followed the dictates of the 

Reorganization Act when he aboiished COAH, which was "in but not 

13 



of" DCA, and transferred COAH's powers, functions, duties, and 

responsibilities under the FHA to the Commissioner of DCA. In 

accordance with the Reorganization Act, the Go,'ernor set forth his 

findings, stating that "[tjhe purpose of this Plan is to reduce the 

unnecessary complexity of affordable housing administration in New 

Jersey, lower the administrative costs associated with the present 

regulatory process, and streamline the development of new housing 

projects." (Aa92). The Governor further noted it makes sense to 

transfer the responsibilities of COAH under the FHA to the 

Commissioner of DCA since: 

The Department of Community Affairs is 
responsible for providing assistance to 
municipalities, and is charged with oversight 
of the affairs of local governments. The 
Department also operates numerous affordable 
housing programs funded by the Department of 
Housing and Urban Development and the State of 
New Jersey. The performance of the 
obligations can be significantly improved and 
streamlined by consolidating the statutory 
functions, powers, and duties of the Council 
with those of the Department. (Aa92-93). 

These purposes fully comply with the statutory intent of the 

Reorganization Act. See, N.J.S.A. 52:14C-2. 

Moreover, it is clear that the Reorganization Plan simply 

"rearranges what already exists" and does not attempt to confer any 

"new or different authority" upon the Commissioner. Brown v. 

Hevrnann, supra 62 N.J. at 1, 6 (1972). The Plan in no way purports 

to change the duties and responsibilities of the FHA. The 
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Commissioner still is obligated to enforce the provisions of the 

FHA. Thus, the purpose and provisions of the FHA still will be 

carried out; it simply will be done by the Commissioner rather than 

COAH. This is entirely consistent with the Reorganization Act's 

purpose to give the Governor the flexibility to administer and 

organize the Executive Branch in a manner that the Governor deems 

more effective and efficient. N.J.S.A. S2:14C-2. If the 

Legislature disagreed with the Governor's action or felt it was 

beyond his authority, it could have disapproved the Plan. It did 

not. Further, the Legislature could have exempted COAH from the 

Reorganization Act. It did not. The Reorganization Plan complies 

with the Act and, therefore, must be upheld. 

Despite the clear intent and lan9uage to allow the 

Governor the flexibility to organize the Executive Branch, 

appellant argues that the Reorganization Act does not allow the 

Governor to abolish "in but not of" agencies because the 

Legislature intended those agencies to be independent from the 

Governor's control. Appellant's argument is premised on a 

misreading of the Act. According to appellant, since the 

Reorganization Act defines "agency" as being "of the executive 

branch", the Act is inapplicable to "in but not of" agencies. 

Appellant's argument, however, misses a crucial point. Pursuant to 

the FHA, COAH was not "in but not of" the Executive Branch as 

appellant repeatedly describes it, but rather "in but not of" the 
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DCA. As discussed above, DCA clearly is "of" the Executive Branch. 

COAH's status as "in but not of" DCA, therefore does not remove it 

from the Executive Branch or the Governor's authority thereunder. 

The Legislature created COAH pursuant to the FHA and 

placed it" in but not of" the Department of Community Affairs. 

N.J.S.A. 52:27D-3.05(a) As discussed above, the category of "in 

but not of" agencies results from the dictates of the State 

Constitution. The "in but not of" formula sprang from the 

constitutional requirement of Article. V, § "I, ~ 1. Executive 

Commission v. Byrne, 238 N.J. Super. 84, 86 (App. Div. 1990). 

Characterization of an agency in such a statu:s complies with the 

constitutional mandate while preserving a measure of independence 

for the agency from the supervision and control of the principal 

department to which it is allocated. Thus, in Executive 

Commission, the Board of Public Utilities, established "in but not 

of" the Treasury Department, was independent of the Department's 

Code of Ethics, which could instead only be adopted by the BPU 

Board of Commissioners. rd. at 89. See also, New Jersey Turnpike 

Auth. v. Parsons, 3 N.J. 235, 244 (1949) (Turnpike Authority, 

created in but not of the State Highway Department, was outside 

authority of State Highway Commissioner) . 

Likewise, COAH's status as "in but not of" DCA rendered 

its daily operations outside of the direct control and direction of 

the Commissioner. For example, COAH had the authority to hire its 
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own executive director. N.J.S.A.52:27D-306(c). This does not 

mean, however, as appellant claims, that COAH also was constituted 

as "in but not of the executive branch," a phrase that does not 

appear in the FHA, the Reorganization Act, or any other statute. 

Appellant's whole argument is based on a concept of its own 

invention. As the FHA clearly states, COAH is "in but not of" DCA 

and DCA indisputably is of the Executive Branch.. Thus, COAH, as an 

agency within DCA, falls under the Reorganization Act's definition 

of agency and, as such, is subj ect to the Governor's authority 

thereunder. To find otherwise offends the constitutional 

requirement to allocate all administrative agencies to one of the 

principal departments of the Executive Branch. Indeed, appellant's 

argument begs the question of where COAH was located if it is not 

"of the Executive Branch." It certainly cannot be in the 

Legislative or Judicial branches as COAH iEi neither a quasi

legislative nor quasi-judicial entity. 

Appellant relies upon statutory construction principles 

to argue that since the Legislature did not specifically define 

"agency" to include "in but not of" entities, the Legislature 

intended to exclude such entities from the Reorganization Act. 

According to appellant, "[w]hen the Legislature wanted new 

structural requirements ... to apply to all executive agencies, 

including independent agencies and authorities, it did so by 

defining covered agencies as those 'in' or 'within' the Executive 
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Branch fl
, not "of the Executive Branch" as it did in the 

Reorganization Act. (PbI8) . Appellant, thuol, spends much time 

citing various "in but not of" agencies to make its point. These 

lengthy discussions miss the point, however, since they are 

unrelated to the Reorganization Act and overlook the constitutional 

allocation requirement. As discussed above, the Legislature placed 

COAH "in but not of" DCA. DCA is part of the Executive Branch and, 

thus, COAH, as "in but not of" DCA is necessarily included in the 

definition of "agency" in the Reorganization Act. Thus, the plain 

language of the Reorganization Act supports the Governor's 

authority to abolish an "in but not of" agency. 

Indeed, to advance its position on this point, instead 

of relying on the Reorganization Act's plain language, appellant 

resorts to definitions and discussions of agencies in unrelated 

statutes such as the Administrative Procedures Act, N.J.S.A. 

52:14B-l et ~ and the Conflicts of Interest law, N.J.S.A. 

52: 13D-2 et ~, and then extrapolates from those unrelated 

statutes to conclude that the Legislature could not have meant to 

include to "in but not of" agencies as part of the definition of 

agency in the Act. There is no need, however, to conduct such 

extrapolations because the definition of agency in the 

Reorganization Act by its plain terms includes "in but not of" 

entities since such agencies are part of a principal department of 

the Executive Branch. Moreover, this argument overlooks the fact 
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that the Legislature specifically excluded some entities from the 

Reorganization Act. Thus, if the Legislature intended to exclude 

"in but not of" agencies, which are numerous throughout State 

government, it would have specifically done so. The Legislature 

set forth its exclusions, and "in but not of" agencies were not 

included. 

Appellant also argues that because the Legislature 

creates "in but not of" entities to provide those entities with a 

measure of independence, the Legislature did not intend to affect 

their independence by subjecting them to the Reorganization Act. 

Appellant argues that control over these independent "in but not 

of" agencies rests with the Legislature and not the Governor, and, 

therefore, they cannot be subject to the Reorganization Act. This 

argument ignores the fact that the Legislature gave the Governor 

the authority to reorganize the departments of the Executive 

Branch, which necessarily includes "in but not of" agencies. 

Appellant's reliance on New Jersey Turnpike Authority, supra, and 

New Jersey Executive Commission on Ethical Standards, supra, in 

support of its claim is misplaced. These cases address some 

agencies' ability to operate free from the daily supervision and 

control of the department in which they are located, not the 

Reorganization Act and the Governor's authority thereunder. As 

discussed above, the definition of "agency" does include "in but 

not of" agencies since they are in a department of the Executive 
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Branch. 

Appellant also argues that the Reorc::ranization Act does 

not apply to "in but not of" agencies because no other governor has 

abolished an "in but not of" agency. Whether a previous governor 

has used his or her authority to abolish an "in but not of" agency 

under the Reorganization Act is in no way conclusive of whether 

that power exists. On this point, appellant also claims that the 

Governor's attempt to work with the Legislature on legislation to 

abolish COAH demonstrates the lack of authority under the 

Reorganization Act. There are myriad reasons why a governor may 

choose to proceed in a certain manner. The Court has long 

recogniz·ed that legislative inaction demonstrates nothing more than 

that the Legislature failed to act. Masse v. Public Employees 

Retirement System, 87 N.J. 252, 264 (1981). It is wholly improper 

to base a statutory interpretation on whether a governor has 

decided to use the authority accorded him or her under a statute.' 

'In fact, contrary to appellant's assertions, this is not the 
first time that a Governor has used the Reorganization Act to alter 
the status of an "in but not of" agency. In 1995, the Legislature 
amended legislation regarding the New Jersey Historic Trust (Trust) 
to make the trust "in but not of the Department of Environmental 
Protection ... " N.J.S.A. 13:1B-15.111; h1995, £..,..217. 
Subsequently, pursuant to Reorganization Plan No. 004-1998, 
Governor Christine Todd Whitman transferred the Trust to the 
Department of State to be " ... organized and implemented within the 
Department of State as determined by the Secretary of State." 
Reorganization Plan No. 004-1998, Provisions of the Reorganization 
Plan, ~2. Thus, pursuant to the Reorganization Act, Governor 
Whitman abolished the Trust's status as an "in but not of" agency 
and placed its organization and implementation with the Secretary 
of State. Ultimately, the Legislature amended the statute to make 
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Appellant further argues that the Legislature intended 

that COAH specifically be independent, free from gubernatorial 

control and thus, not subject to the Reorganization Act. In support 

of this claim, appellant points to various legislative amendments 

to the FHA over the years, which according to appellant, were 

intended to maintain COAH' s independence. If the Legislature 

intended that the Reorganization Act not apply to COAH, it could 

have excluded COAH from the Act just at it did in the Higher 

Education Restructuring Act of 1994, N.J.S.A. 18A:3B-1 et ~ 

Indeed, as appellant notes, although the Legislature addressed the 

FHA over the years, it never sought to exempt COAH from the 

Reorganization Act. 

Appellant's arguments that the Reorganization Act is not 

intended to apply to "in but not of" agencies is patently 

incorrect. Pursuant to the New Jersey Constitution, "in but not 

of" agencies are, indeed must, as a matter of constitutional 

the Trust "in but not of the Department: of Environmental 
Protection ... " N.J.S.A. l3:1B-15.111; h1995, £..,..217. While the 
legislative history suggests that the Trust was "in but not of" the 
Department of State at the time of the legislative amendment, 
Reorganization Plan No. 004-1998 specifically states that it was 
within the Department of State, and, in fact, it operated as such 
until the Legislature amended the statute to make it "in but not 
of" DEP. 

Moreover, the Board of Public Utilities has, several 
times, been the subject of reorganization plans, demonstrating that 
"in but not of" agencies have been reorganized under the Act. See, 
Reorganization Plan 1989, No.2; Reorganization Plan 1991, No. 1 
and No.2; Reorganization Plan 1994, No.1. 
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imperative, be part of one of the 20 principal departments of the 

Executive Branch. Thus, unless excluded, they are subject to the 

Reorganization Act. In this case, the Governor properly applied 

the Reorganization Act which specifically allows a governor to 

abolish an agency as means for more effective operation of the 

Executi ve. Accordingly, appellant's claims that the Reorganization 

Act does not apply to COAH must be rejected. Reorganization Plan 

001-2011 is entirely consistent with the authority under the Act 

and, therefore, must be upheld. 

2. The Governor's Issuance of 
Reorganization Plan 001-2011 Does 
Not Violate the Principle of 
Separation of Powers. 
(In Response to Legal Argument ~ 

Appellant further argues that, to the extent the 

Reorganization Act is construed to apply to "in but not of" 

agencies, the Act then would violate the principle of separation of 

powers. According to appellant, the power to organize and 

reorganize the Executive Branch is placed within the Legislature. 

While the Reorganization Act delegated certain of that authority to 

the Governor, it did not impair the "essential integrity" of the 

legislative function. Appellant contends that reorganization of an 

"in but not of" agency impairs this "essential integrity" and 

changes substantive rights without affirmative legislative action. 

This argument must also be rejected. 

Pursuant to the State Constitution: 
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The powers of the government shall 
be divided among three distinct 
Branches, the legislative, 
executive, and judicial. No person 
or persons belonging to or 
constituting one Branch shall 
exercise any of the powers properly 
belonging to either of the others, 
except as expressly provided in this 
Constitution. 

[N.J. Const. art. III, ~ll. 

As appellant recognizes, the Supreme Court already has addressed 

the issue of whether the Reorganization Act offends separation of 

powers. In Brown v. Heymann, supra, the Court considered several 

arguments regarding the constitutionality of the Act, including the 

argument that the governor would be permitted to exercise 

legislative powers in violation of Article III. Brown v. Heymann, 

supra, 62 N.J. at 5. The Court recognized that the Act's intention 

was in fact to delegate to the Governor the power to reorganize, 

subject only to the disapproval of a concurrent resolution. Id. at 

8. The court then framed the ultimate question as whether the Act 

so enhanced the executive power so as to "threaten the security 

against aggregated power which the separation-of-powers doctrine 

was designed to provide." Id. at 10. The Court answered that 

question in the negative, noting that "the Governor is limited to 

rearranging what already exists. He is not empowered to decide 

what new or different authority should be vested in his Branch of 

government." Ibid. The Court concluded that it was within the 
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Legislature's authority to delegate the reorganization power to the 

Executi ve, and consequently upheld the Act's constitutionality. 

Ibid. 

Despite the Court's decision in Heymann, appellant 

nonetheless argues that the Reorganization Act will violate 

separation of powers if it is applied to -in but not of" agencies. 

Appellant assumes incorrectly that the Legislature intended for -in 

but not of" agencies to be completely independent of the Executive 

Branch. As discussed above, this premise is incorrect. -In but 

not of" agencies are part of the Executive Branch and fall within 

the purview of the Reorganization Act, which was adopted well after 

the 1947 Constitution. 

This case is consistent with Heymann. The Governor has 

not decided that new or different authority ~lhould be conferred 

upon the Executive Branch. The FHA still will be implemented. The 

·only change is that the Commissioner of DCA, rather than COAH, will 

be implementing the provisions. The Legislature granted the 

Governor the authority to reorganize the Executive Branch, which 

specifically includes the power to abolish agencies. N.J.S.A. 

52: 14C-4. By granting the Governor the authority to abolish 

agencies, the Legislature recognized that the Governor may 

terminate a statutorily-created entity if the Governor concludes 

that the relevant statutory provisions can be better implemented 

elsewhere in the Executive Branch. This is precisely the situation 
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here. As set forth in the Reorganization Plan, Governor Christie 

concluded that the FHA could be implemented in a more efficient, 

less costly manner through the Commissioner. Reorganization Plan, 

General Statement of Purpose, ~~1 to 5. This in no way undermines 

the separation of powers between the Legislative and Executive 

Branches. The Governor simply utilized the authority the 

Legislature granted to him under the Reorganization Act. 

In support of its claim, appellant relies on commentary 

regarding the federal reorganization statute since the State Act 

was patterned to some extent on that law. Brown v. Heymann, supra, 

62 N.J. at 6. Appellant overlooks a significant fact that 

distinguishes the State Act from the federal law thereby making 

appellant's reliance on the federal commentary misplaced. As 

discussed above, in order to streamline State government and 

strengthen the executive powers, the framers of the State 

Constitution provided that the myriad of State instrumentalities be 

consolidated within the principal departments. Unlike the State 

constitution, the federal Constitution includes no such 

requirement. Thus, it is possible for federal agencies to be 

completely independent of the various departments. Accordingly, 

the separation of legislative and executive powers becomes an issue 

if the executive tries to exercise power over a body that does not 

fall within the Executive Branch. Here, however, all State 

agencies must be allocated to the Executive Branch pursuant to the 
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New Jersey Constitution. Thus, appellant's reliance on comments 

regarding the federal scheme are misplaced. 

Accordingly, there is no issue regarding separation of 

powers here. The Governor's action is. consistent with 

Constitutional provisions and the Reorganization Act. Indeed, the 

FHA's provisions still will be implemented. The administrative 

process that the Legislature favored will remain in effect, as will 

all other implementation provisions. The Legislature was not 

troubled by the reorganization as it did not exercise its authority 

to disapprove of the Plan. Neither the Reorganization Plan nor the 

Reorganization Act offend the State separation of powers 

constitutional provisions, and appellant's arguments should be 

dismissed. 
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CONCLUSION 

For the foregoing reasons, the court should uphold 

Reorganization Plan No. 001-2011. 

By: 

Dated: December 22, 2011 

Respectfully submitted, 

PAULA T. DOW 
Attorney General of New Jersey 

Geraldine Callahan 
Deputy Attorney General 
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