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Gender Justice, International Law, and Corporate Social 

Responsibility: Water Rights in Kenya     

 

Short written draft of a longer ethnographic study  

 

The objective of this paper is to track the multi-faceted process 

in which state intentions, corporate practices, and stakeholder 

ideals converge to address gender justice.  When corporations 

reject „business as usual,‟ and elect instead to practice 

Corporate Social Responsibility, they do so in a context of 

customs in flux, and accounting for a combination of diverse 

cultural foundations and state and management infrastructures.  

By linking up to international, national, and local policies and 

standards that expand the meaning of „bottom line‟ to include 

corporate stewardship and sustainability, corporations and 

stakeholders together can ensure that gender justice is part of 

the agenda.  

 

Corporations function in two realms.  They are both corporate 

citizens acting within states, and non-state actors working 

amongst themselves at a remove from state and other non-state 

actors.  Their practices and policies are dynamic, and rely both 

on corporations‟ embedded-ness in state and social contexts 

and also in their efforts to set standards and norms beyond the 

state through networks and initiatives embodied for instance in 

the New Social Contract (RT1).  This international initiative 

that questions corporate obligations defines Corporate Social 

Responsibility and entails that diversity be acknowledged in 

inclusive multi-stakeholder processes (RT2).  By building on 

the dialogue and spirit of cooperation inscribed in the New 

Social Contract, recommendations can be generated to inform 

better corporate and regulatory practices.  In fact, industry 

associations and strategic alliances drafting corporate 

citizenship standards already have impacts on how gender 

justice is viewed in the boardroom. 

 

Gender and International Law 

In terms of international law concerning gender, „gender 

equality‟ has yet to be achieved even where legislative 

measures exist in states.  Opportunities open to women in many 

states are fewer than those available to men in public life such 

as in the work place, in politics, and in the economic sphere.  

Of the states that have signed the global Convention on the 

Elimination of all forms of Discrimination Against Women 

(CEDAW), of which one-fourth have not, many have done so 

making reservations that compromise its use as an instrument 

for bringing about gender equality.  The reservations often 

allow for the preservation of discriminatory institutional 

practices and attitudes that violate women‟s human rights as 

expressed in CEDAW and also expounded in the UN Charter 
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(article 5), the Universal Declaration of Human Rights, and the 

Covenant on Economic, Social and Cultural Rights (ICESCR) 

(article 7).   But these violations are not only the purview of the 

state. 

 

While state parties themselves appear to reject the view of 

women‟s human rights as non-negotiable and permitting no 

exceptions, this is likewise true for non-state actors such as 

corporations.  Complicating this situation is the fact that 

corporate entities are not bound by the international human 

rights standards drafted with states in mind.  Nevertheless, 

despite the fact that international women‟s human rights law is 

not implemented by some (states) and does not apply to others 

(non-signatory states, corporations), it is still effective and it is 

still impactful on corporate practices.  Through circuitous and 

surprising routes, international ideals of gender justice and 

equality find themselves debated in the boardroom. 

 

Multi-stakeholder Dialogues and Water Rights 

One manner in which gender justice is inscribed in corporations 

is through multi-stakeholder processes.  The corporation enters 

into dialogue with civil society, but also with the international 

norms that inform civil society engagement.  In other words, 

while multi-stakeholder processes comprise mainly voluntary 

initiatives and are not immediately anchored in international 

law, they furnish a forum to introduce global gender standards 

into local corporate practices.  Furthermore, multi-stakeholder 

practices can be very inclusive reflections on managerial 

practices by local cultural and political authorities, regulatory 

bodies, industry associations, and strategic alliances.   

 

Water as found in General Comment 15 regarding the 

International Covenant on Economic, Social and Cultural 

Rights, is considered a human right.  Furthermore, the General 

Comment on the Right to Water, also referred to as ECOSOC 

General Comment 15, underscores the importance of non-

discrimination in participation: “The formulation and 

implementation of national water strategies and plans of action 

should respect […] principles of non-discrimination and 

people's participation. The right of individuals and groups to 

participate in decision-making processes that may affect their 

exercise of the right to water must be an integral part of any 

policy, programme or strategy concerning water.  Individuals 

and groups should be given full and equal access to information 

concerning water, water services and the environment, held by 

public authorities or third parties.”
 
(para. 48)  According to the 

Committee on Economic, Social and Cultural Rights, states 

must take steps to ensure that women are not excluded from 

decision-making processes concerning water resources and 
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entitlements, while the disproportionate burden women bear in 

the collection of water should be alleviated.
 
 (para. 16) 

 

So as countries begin to further examine obligations to 

women‟s equality and equity in the context of water rights, 

good recommendations for water management and access are 

essential.  However, at the moment many international (state 

and non-state) organisations are still focusing on how 

programmes can „include‟ women.  The problem here is that 

much of this work has been framed by a service perspective 

rather than a human rights perspective, and tends therefore to 

portray women as recipients of assistance or consumers of a 

commodity, rather than as rights-bearing subjects of law.  

These interventions position women as passive actors with a 

fundamental connection to the private household sphere.  

 

Multi-stakeholder dialogues can be particularly revealing if 

they incorporate the Chatham House Rule to promote a frank 

and open dialogue.  When a meeting, or part thereof, is held 

under the Chatham House Rule (devised in 1927 and revised in 

1992), participants are free to use the information received, but 

neither the identity nor the affiliation of the speakers, nor that 

of any other participant may be revealed; nor may it be 

mentioned where the information was received.  This allows 

corporations and stakeholders to express views that may not be 

those of their organisation or that might be novel or politically 

or culturally sensitive, and therefore it encourages free 

discussion about gender justice.  The Rule then depends for its 

success on being seen as morally binding, and not 

circumscribed by any specific industry, sociocultural, or state 

agenda.  

 

In multi-stakeholder processes, a gender justice agenda can 

develop at the convergence of state intentions, corporate 

practices, and stakeholder ideals, and the collective project to 

reduce discriminations and bolster diversity is enhanced by 

industry adoption of Corporate Social Responsibility.  This is 

especially true if high-level participants attend multi-

stakeholder dialogues on their own behalf, rather than simply 

public relations or communications personnel; the people who 

attend should speak from clear experience and authority.  The 

New Social Contract, although it requires diversity, also 

benefits from the guidance of experts and powerful parties that 

have the influence to respond to corporate obligations by 

introducing a gender justice agenda at the highest levels, as 

well as encouraging the integration of ideals of social 

responsibility throughout all levels of the industry.  Ultimately, 

the Contract must be inclusive enough to represent many 

stakeholder concerns, and also specialised enough to speak 



     Marjan Radjavi 

 

Page | 4 

with some authority about diversity and justice in the corporate 

setting. 

 

Water and Gender Analysis 

Water practices can serve to contribute to gender equality and 

equity, or reinforce existing inequalities, or even heighten 

inequalities.  In other words, while it is certainly true that an 

understanding of specific contexts and relevant customs 

regarding gender are integral in conducting successful 

corporate or management interventions, customs are as 

dynamic as individuals, and their transformative nature must 

also be considered.  Multi-stakeholder dialogues permit 

traditional rules and beliefs that inhibit women to be examined, 

and more importantly they can contribute to analysis and lead 

to decisions on whether these principles need to be changed or 

preserved. 
 

Gender analysis is particularly important in light of what 

scholar Joshi points to as the dangers of facilitating women‟s 

participation without challenging the underlying social 

structures that produce inequality.
1
 Drawing from her 

experiences in the water sector, Joshi‟s asserts that project 

managers must allocate resources in such a way that the 

planning, design and implementation of these plans include the 

most marginalized groups in a meaningful way. Simply 

increasing women‟s participation is not sufficient.   
 

Water and Gender in Kenya 

Although gender based inequalities existed in pre-colonial,
2
 

colonial
3
 and post-colonial Kenya, it was not until the mid-

1980s, in the wake of the 1985 United Nations Decade for 

Women Conference held in Nairobi, that Kenyan women began 

to actively agitate for gender equality
4
 by invoking the relevant 

global conventions.  The result was a rapid establishment of 

organisations and networks across the nation which aimed to 

improve women‟s welfare by, for instance, increasing their 

access to life‟s basic needs such as water,
5
 stopping gender-

based violence,
6
 campaigning for equal opportunity in all 

                                                           
1 Joshi, D. (2005) Misunderstanding gender in water: Addressing or reproducing exclusion. In Coles, A & Wallace, T. (Eds) 

Gender, water and development. Oxford, UK: Berg Publishers: 151. 
2 Tabitha Kanogo. 1992. “Women and Environment in History.” In Shanyisa Khasiani, ed., Groundwork: African Women as 

Environmental Managers. Nairobi: ACTS, 13. 
3 See e.g. Rees Hughes and Kilemi Mwiria. 1989. “Kenyan Women, Higher Education, and the Labor Market,” Comparative 

Education 25 (2): 179-195, 179 and; Sharon Stitcher. 1977. “Women and the Labor Force in Kenya, 1895-1964.” IDS 

Discussion Paper No. 258. University of Nairobi, Nairobi. 
4 Munyae Mulinge and Charles Mueller. 2001. “Justice Perceptions in the Workplace: Gender Differences in Kenya,” 

African Sociological Review 5(2):102-118, 106 and 123. 
5 The Kenya delegation to the 1975 First World Conference on Women in Mexico stated that Kenyan women unanimously 

felt that their key area of concern was water. This was reiterated during the 1985 United Nations Decade for Women 

Conference held in Nairobi where the conference attendees declared that water was a prerequisite to women‟s advancement.  
6 Judy Gikaru. 1994. “Report of a Review on the Current Status of Women in Kenya with Specific Reference to the Nairobi 

Forward-Looking Strategies.” 3. Nairobi: FIDA Kenya. 
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spheres of public life, advocating a return to multiparty 

democracy
7
 and providing civic education to women that 

resulted in an unprecedented number of women 

parliamentarians.  

 

But the human right to water has not been unequivocally 

provided for in the Kenyan domestic scene where the 

Constitution and the principal water law are silent on the right 

to water
8
 even though some commentators have argued that the 

right to water can be read into Section 71 of the Constitution 

which provides for the right to life.
9
  Although the 1999 Water 

Policy recognises the gender facets of water use and seeks to 

ensure gender balance, the plethora of water management 

institutions created under the 2002 Water Act
10

 and at the 

community level,
11

 has in fact failed to incorporate women 

because no affirmative action measures are proposed. 

 

Furthermore, „pay as you use‟ schemas allow only those with 

money to use a facility.  The privatisation of public utilities and 

infrastructure as well as basic public services (water, sanitation 

and garbage) creates new social disparities in access to 

resources.  Privatisation of such services deprives particularly 

women and the poor communities‟ access to services.  In 

desperate circumstances, women may exchange sex for water, 

money, food, or other favours.  This is the case in Magadi 

located in the Great Rift Valley, southwest of Nairobi in 

Southern Kenya. Water scarcity in the area has been a 

persistent challenge and it has grown worse due to climate 

change. Lakes have dried up over the years leaving 

communities in search of supplies.
12

  The main water source is 

ground water.  Most people walk very long distances to their 

nearest water source, in some cases women walk up to six 

hours to fetch water.  A recent study by the United Nations 

UNIES, concluded that water is now harder to find and women 

have to go without water for days.  This has increased the 

burden on women, reduced their time available for economic 

activities and put them at the mercy of those who own and 

control water supplies.  Recurrent droughts have eroded the 

                                                           
7 Bessie House-Midamba. 1996. “Gender, Democratization, and Associational Life in Kenya.” Africa Today 43 (3): 289-306 

reproduced in Tom Young. 2003. Readings in African Politics. 175. London and Indiana: The International African Institute and 

Indiana University Press. 
8 Admittedly, Sections 64-67 of the rejected 2005 Draft Constitution expressly provided for the right. 
9 See e.g. Patricia Kameri-Mbote. 2007. “Water Sector Reforms in Kenya: Gender Implications.” Accessed on February 29, 

2008 at www.ielrc.org/activities/workshop_0704/content/d0715pp.pdf 
10 Besides the Ministry of Water, these include Water Resources Management Authority (WRMA), Water Services Trust 

Fund (WSTF), Water Appeals Board (WAB), Water Services Regulatory Authority (WSRA) at the national level, the Water 

Catchment Areas Advisory Committee (WCAAC) and Water Service Boards (WSBs) at the regional level and the Water 

Resource Users Associations (WRUAs) and Water Service Providers at the local level. 
11 See e.g. Elizabeth Were et al. 2006. “Water, Women, and Local Social Organization in the Western Kenya Highlands.” 

CAPRI Working Paper No. 51, Washington DC, 6 and 30. 
12 United Nations UNIES (April 2009). UN.IN.ACTION.  

http://www.ielrc.org/activities/workshop_0704/content/d0715pp.pdf
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coping ability of the community leaving them desperate for 

water, a situation harder on women because they are 

responsible for domestic water collection.   

 

To ease this problem, some water suppliers have been 

delivering water to the community using tankers.  Recognising 

how desperate women are for water, some ‘water crooks’ have 

been forcing women into sex in exchange for water.  This has 

resulted in women losing their social status and dignity, 

acquiring diseases, and being ostracised by their families and 

community.  While development and industry policy has 

positioned women as consumers of water as a commodity, or 

recipients of direly needed water aid, their human rights have 

been violated. 

 

Justice, Law, Corporate Responsibility, and Water Rights  

Corporate practices intersect with policies and ideals to address 

gender justice as integral to Corporate Social Responsibility.  

International norms and multi-stakeholder processes clarify 

industry obligations vis-à-vis the right to water as described 

above, as well as the meanings of stewardship, sustainability, 

and justice more generally.  Such detailed ethnographic data 

emerged not during service delivery, but only in the course of 

multi-stakeholder industry dialogues followed up by academic 

research. 

 

When gender justice is asserted in these processes that 

encourage diversity, the path is cleared for change.  However, it 

may even be necessary to address the valued qualities of 

assurance, independence, and competitiveness prevalent in state 

policy and in the boardroom.  Through multi-stakeholder 

dialogues and gender analysis we may find that such qualities 

and expectations are actually constructed by our social context, 

and may be less inclusive of diversity than we might hope. 

 

  

 

 


