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DOES CONGRESS HAVE THE 

POWER TO MANDATE HEALTH 

INSURANCE FOR ALL? 

Brigette R. Whitmore 

 

A key component of President 

Obama‘s health-care reform is requiring that 

all Americans have health insurance
1
 or face 

a fine.  However, critics argue that the 

United States Congress does not have the 

constitutional power to enact such a 

provision.
2
  They find that neither the 

Commerce Clause, nor the taxing and 

spending powers enable Congress to 

mandate that individuals own health 

insurance.
3
 

 Opponents argue that since 

Congress‘s powers are limited by the 

Constitution and the United States Supreme 

Court‘s interpretation thereof—any attempt 

of Congress to utilize the Commerce Clause 

to mandate health-care insurance will fail 

under a constitutional challenge.
4
  They 

argue that those who do not have health-care 

insurance are not engaged in economic 

activity and, thus, would be regulated for the 

                                                 
1
 See President Barack Obama, Remarks by the 

President to a Joint Session of Congress on Health 

Care (Sept. 9, 2009), available at 

http://www.whitehouse.gov/the_press_office/Remark

s-by-the-President-to-a-Joint-Session-of-Congress-

on-Health-Care/.  
2
 See Orrin G. Hatch & Mark Shurtleff, Opinion, 

Healthcare Legislation is a Threat to Liberty, L.A. 

TIMES, Jan. 20, 2010, available at 

http://articles.latimes.com/2010/jan/20/opinion/la-oe-

hatch20-2010jan20; see also George Will, Opinion, 

Constitutional Questions Block Health Care Reform, 

DETROIT NEWS, Jan. 17, 2010, available at 

http://detnews.com/article/20100117/OPINION03/11

70304/Constitutional-questions-block-health-care-

reform; see also David B. Rivkin Jr. & Lee A. Casey, 

Illegal Health Reform, WASH. POST, Aug. 22, 2009, 

available at http://www.washingtonpost.com/wp-

dyn/content/article/2009/08/21/AR2009082103033.ht

ml.   
3
 See Rivkin & Casey, supra note 2. 

4
 See id.  

mere fact that they exist.
5
  These opponents 

find that Congress would be forcing people 

to engage in economic activity, which is an 

unprecedented and inappropriate use of 

Commerce Clause power.
6
 

 Critics believe that an insurance 

mandate passed pursuant to the Commerce 

Clause would be similar to the Gun Free 

School Zone law that was struck down by 

the Supreme Court.
7
  In United States v. 

Lopez, the Court found that Congress‘s 

powers are inherently limited and that 

Congress cannot use the Commerce Clause 

to regulate activity that is not economic in 

nature.
8
  Further, the Court found that 

Congress does not have general police 

power and the Commerce Clause is not 

infinitely expansive.
9
    

Opponents argue that the practice of 

medicine is not commercial in nature, but is 

for the maintenance of one‘s own health.
10

  

For over a century, states have been 

regulating the practice of medicine, and the 

delivery of health services rarely crosses 

state lines.
11

  Some Federalists declare that 

national health-care reform infringes on the 

states‘ sovereignty to deal with this 

important issue, and the Tenth Amendment 

protects the states from the federal 

government forcing reform upon them.
12

 

                                                 
5
 See id. 

6
 See id.  

7
 See Andrew P. Napolitano, Opinion, Health-Care 

Reform and the Constitution, WALL ST. J., Sept. 15, 

2009, available at 

http://online.wsj.com/article/SB10001424052970203

917304574412793406386548.html. 
8
 See id.; see also United States v. Lopez, 514 U.S. 

549 (1995). 
9
 See Lopez, 514 U.S. at 566-67; Rivkin & Casey, 

supra note 2. 
10

 See Napolitano, supra note 7. 
11

 See id. 
12

 See Ed Hornick, ‘Tenther’ Movement Aims to Put 

Power Back in States’ Hands, CNN.COM, Feb. 10, 

2010, 

http://www.cnn.com/2010/POLITICS/02/10/tenth.am

endment.movement/index.html?iref=allsearch (last 

visited Feb. 15, 2010); see also Hatch & Shurtleff, 
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Supporters of the insurance mandate 

argue that there is a strong enough 

relationship between health insurance and 

the national economy to justify a 

congressional mandate via the Commerce 

Clause.
13

  They find that health-care costs 

have a substantial effect on the national 

economy.  In recent years, health care 

expenditures have grown to over sixteen 

percent of the gross domestic product.
14

    

Supporters also argue that the 

Commerce Clause has been invoked in the 

past to regulate those who were not 

engaging in commercial activity or refusing 

to engage in commercial activity.
15

  

Proponents point out that under the 

Commerce Clause, Congress has regulated 

hotels that have refused business to African 

Americans, and also has regulated personal, 

medicinal marijuana, even if it was not 

involved in a commercial transaction.
16

   

Proponents further argue that it is 

misleading to characterize the health-care 

reform as regulating the practice of 

medicine.
17

  They find that the reform effort 

is rooted in the impact that insurance 

                                                                         
supra note 2; see also George F. Will, Opinion, 

Unlawful Health Reform ?, WASH. POST, Nov. 19, 
2009, available at 

http://www.washingtonpost.com/wp-

dyn/content/article/2009/11/18/AR2009111802697.ht

ml. 
13

 See Robert A. Schapiro, Opinion, Federalism is No 

Bar to Health Care Reform, ATLANTA J. CONST., 

Nov. 2, 2009, available at 

http://www.ajc.com/opinion/federalism-is-no-bar-

182808.html; see also Erwin Chemerinsky, Health 

Care Reform is Constitutional, POLITICO, Oct. 23, 

2009, 

http://www.politico.com/news/stories/1009/28620.ht

ml (last visited Feb. 15, 2010).  
14

 Chemerinsky, supra note 13. 
15

 See id. 
16

 See id. 
17

 See Mark A. Hall, Letter to the Editor, Health-Care 

Reform is Constitutional, WALL ST. J., Sept. 24, 

2009, available at 

http://online.wsj.com/article/SB10001424052970204

518504574417371508861600.html. 

premiums and unpaid medical bills of the 

uninsured have on the national economy.
18

  

Supporters of the mandate argue that the 

federal government is already involved in 

health care by means of the Food and Drug 

Administration, as well as the Drug 

Enforcement Administration.
19

  And while 

federalism is an important component of our 

Constitution, the Tenth Amendment cannot 

serve as a shield from all federal policies.
20

   

 Supporters and opponents of the 

mandate also disagree on how the limits of 

Congress‘s taxing and spending power may 

impact health-care reform.
21

  Supporters of 

the mandate argue that the fine collectable 

by the IRS for not complying with the 

mandate is well within Congress‘s 

recognized powers to tax and spend for the 

general welfare.
22

  However, critics note that 

Congress cannot use taxes to regulate 

conduct they do not otherwise have power to 

regulate.
23

  They argue that if the purpose of 

the fine was solely to raise revenue, it could 

pass as a general-welfare provision; 

however, if it appears that the fine is set as a 

penalty to ensure compliance, it would be an 

improper use of the taxing and spending 

power.
24

   

The political fate of the insurance 

mandate remains uncertain.  Whether any 

constitutional challenge would gain traction 

in Congress or the courts is speculative as 

well.  Congress is given great deference as 

to what is ―Necessary and Proper‖ and what 

taxes may be levied for the general 

                                                 
18

 See id; see also Schapiro, supra note 13; see also 

Chemerinsky, supra note 13. 
19

 See Hall, supra note 17. 
20

 See Hornick, supra note 12; see also Schapiro, 

supra note 13.  
21

 See Will, supra note 12; see also Chemerinsky, 

supra note 13; see also Rivkin & Casey, supra note 

2. 
22

 See Chemerinsky, supra note 13. 
23

 See Rivkin & Casey, supra note 2. 
24

 See id. 
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welfare.
25

  However, because of the divisive 

nature of health-care reform and the scope 

of federal power, it would not be surprising 

if a federal mandate for the purchase of 

health insurance would be voted down by 

Congress or struck down by the courts on 

constitutional grounds.   

 

 

MARYLAND V. SHATZER: MIRANDA’S 

NEW FOURTEEN-DAY RULE 

Brigette R. Whitmore 

 

 The United States Supreme Court 

recently issued a ruling that relaxes 

Miranda‘s protection for suspects who have 

invoked their Miranda rights.
26

  In 

Maryland v. Shatzer, the Supreme Court 

ruled that police officers may reinitiate 

interrogation of a suspect who has invoked 

his Miranda rights if fourteen days have 

passed since his release from interrogation 

custody.
27

   Previously, investigators could 

not reinitiate interrogation of suspects who 

had invoked their Miranda right to have 

counsel present unless the suspect reinitiated 

the contact or the suspect‘s attorney was 

present.
28

  The Court noted in Shatzer that it 

created the Miranda rule and that it may 

modify the rule as it finds appropriate, even 

if the creation of a fixed amount of days 

seem arbitrary.
29

   

In Shatzer, the Court modified the 

Edwards holding of 1981 and held that 

when a suspect invokes his Miranda rights, 

                                                 
25

 See Sonzinsky v. United States, 300 U.S. 506 

(1937); see also M‘Culloch v. Maryland, 17 U.S. 316 

(1819); see also Will, supra note 2. 
26

 See Maryland v. Shatzer, No. 08-680, 2010 WL 

624042 (U.S. Feb. 24, 2010); see also Anna 

Christensen, Friday Round-up, Feb. 26, 2010, 

available at 

http://www.scotusblog.com/2010/02/friday-round-

up-20/. 
27

 See Shatzer, 2010 WL 624042, at *8. 
28

 See Edwards v. Arizona, 451 U.S. 477, 484-85 

(1981). 
29

 See Shatzer, 2010 WL 624042, at *5-8, *11-12. 

officers do not have to avoid re-interrogation 

eternally.
30

  In 2003, the defendant, Shatzer, 

was in prison for a sexual-abuse conviction 

when local police investigators sought to 

interrogate him for an unrelated sexual-

abuse allegation.
31

  The defendant refused to 

speak to investigators without an attorney.
32

  

 The investigation was reinitiated 

two-and-a-half years later when the alleged 

victim provided investigators with more 

details of the alleged abuse.
33

  In 2006, 

police officers again visited the defendant in 

prison, read him his Miranda rights, and the 

defendant signed a written waiver of his 

Miranda rights.
34

 After he signed the 

waiver, the defendant made statements 

admitting to sexual conduct with a child.
35

  

The defendant‘s confession was admitted at 

trial and he was convicted of sexual abuse.
36

 

The Maryland Court of Appeals 

found that the investigators had violated the 

tenants of the Edwards holding by 

reinitiating an interrogation with the 

defendant.
37

  In Edwards, the U.S Supreme 

Court said that once a suspect invokes his 

right to have an attorney present, 

investigators cannot reinitiate interrogation 

unless the suspect reinitiates contact or there 

is an attorney present.
38

  The Maryland 

Court of Appeals stated that the passage of 

time alone was not sufficient to break the 

protections afforded by Edwards.
39

  Further, 

the court found that since the defendant 

                                                 
30

 See id. at *7-8; see also Anna Christensen, Break 

in Custody Permits Re-interrogation, Feb. 24, 2010, 

available at 

http://www.scotusblog.com/2010/02/break-in-

custody-permits-re-interrogation/.   
31

 See Shatzer, 2010 WL 624042, at *2. 
32

 See id. 
33

 See id. 
34

 See id. at *2-3. 
35

 See id. 
36

 See id. at *3. 
37

 See id. 
38

 See Edwards v. Arizona, 451 U.S. 477, 484-85 

(1981). 
39

 See Shatzer, 2010 WL 624042, at *3. 
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returned back to prison that there was no 

break in custody.
40

 

The U.S. Supreme Court, however, 

unanimously held that the two-and-a-half 

year break in questioning was sufficient to 

remove any coercive effects of the first 

interrogation and that release back into the 

general prison population created a break in 

interrogational custody.
41

  Most 

controversial was the majority‘s rule that 

created a fixed fourteen-day waiting period 

that investigators must wait between a 

suspect invoking his Miranda rights and 

reinitiating interrogation.
42

  The majority 

said that fourteen days from the release of 

interrogation custody is a sufficient period 

for suspects ―to shake off any residual 

coercive effects of his prior custody.‖
43

  The 

Court found that this period is long enough 

for a suspect to consult with family and 

friends, to weigh whether to cooperate with 

investigators, and consult with an attorney.
44

 

Critics argue that the fourteen-day 

rule is arbitrary and looks like a legislative 

prescription.
45

  Justice Scalia, in writing for 

the majority, conceded that the number is 

somewhat arbitrary.
46

  However, the 

                                                 
40

 See id. 
41

 See id. at *8, *12, *14; see also Robert Barnes, 

Supreme Court Rules that Request for Lawyer in 

Questioning has an Expiration, WASH. POST, Feb. 

25, 2010, available at 

http://www.washingtonpost.com/wp-

dyn/content/article/2010/02/24/AR2010022402989.ht

ml.  
42

 See Shatzer, 2010 WL 624042, at *12-18; see also 

Barnes, supra note 16; Orin Kerr, Does the 

Constitution Have a 14-Day Clause?, Feb. 25, 2010, 

available at 

http://www.scotusblog.com/2010/02/does-the-

constitution-have-a-14-day-clause/. 
43

 See Shatzer, 2010 WL 624042, at *8. 
44

 See id. 
45

 See id. at *12-18; see also Kerr, supra note 17. 
46

 See Shatzer, 2010 WL 624042, at *7-8; see also 

Barnes, supra note 16; Adam Liptak, Court Says 

Miranda Rights Don’t Bar Re-questioning, N.Y. 

TIMES, Feb. 24, 2010, available at 

majority noted that the Court created the 

Miranda rule and that it may create 

guidelines for a clear administration of 

Miranda.
47

  The majority further reasoned 

that the ruling balances the concern of catch 

and release—where a suspect could be 

perpetually re-interrogated after invoking his 

Miranda rights—against the problem of 

creating immunity for suspects who have 

invoked Miranda rights and indefinitely 

evade interrogation.
48

  

 A concurring opinion by Justice 

Stevens stated that fourteen days is not long 

enough.
49

 Stevens noted that fourteen days 

without attempts to secure an attorney for a 

suspect is not sufficient to protect suspects 

from the coercive effects of government 

interrogation.
50

  Justice Thomas, in a 

separate concurring opinion, opined that 

fourteen days is longer than necessary.
51

  He 

argued that suspects are free to invoke their 

Miranda rights each time they are taken into 

custody and if investigators continually 

bring suspects in attempts to wear them 

down, the voluntariness of the confession 

would be eroded so an additional 

prophylactic need not be applied.
52

   

In Shatzer, the Court created a 

bright-line rule for lower courts and law 

enforcement to apply.
53

  However, the Court 

                                                                         
http://www.nytimes.com/2010/02/25/us/25scotus.htm

l. 
47

 See Shatzer, 2010 WL 624042, at *5-8, *11-12.; 

see also Christensen, supra note 5. 
48

 See Shatzer, 2010 WL 624042, at *6-8, *11; see 

also Barnes, supra note 16. 
49

 See Shatzer, 2010 WL 624042, at *14-18 (Stevens, 

J., concurring); see also Barnes, supra note 16. 
50

 See Shatzer, 2010 WL 624042, at *14-18 (Stevens, 

J., concurring); see also Barnes, supra note 16. 
51

 See Shatzer, at *12-14 (Thomas, J. concurring in 

part and concurring in the judgment); see also Liptak, 

supra note 21. 
52 See Shatzer, 2010 WL 624042, at *13 n.1; see also 

Barnes, supra note 16; Liptak, supra note 21; Kerr, 

supra note 17. 
53

 See Shatzer, 2010 WL 624042, at *8; see also 

Christensen, supra note 5. 
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recently refused to create a bright-line test to 

determine what constitutes a valid Miranda 

warning.
54

  A third Miranda case is pending 

in front of the Court this term, and it remains 

to be seen whether the Court will continue to 

ease Miranda restrictions on law 

enforcement officers, while whittling away 

defenses of suspects who claim Miranda 

violations.
55

 

 

 

Privacy Versus Speech in Italy: 

Three Google Executives Found 

Criminally Liable for Video Posted 

by Third-Party 
Brigette R. Whitmore 

 

 Recently, three Google executives 

were criminally convicted for violating 

Italian privacy laws.
56

  An autistic boy was 

videoed while being mocked, pushed, and 

having objects thrown at him by a group of 

teenagers.
57

  The video was posted on 

                                                 
54

 See Florida v. Powell, No. 08-1175, 2010 WL 

605603 (U.S. Feb. 23, 2010) (holding that 

investigators do not have to use any specific language 

in conveying Miranda rights to suspects as long as 

the warning reasonably conveyed all tenants of the 

Miranda rights); see also Liptak, supra note 21. 
55

 See Berghuis v. Thompkins, 130 S.Ct. 48 (2009) 

(granting writ of certiorari in a case where defendant 

claims he was given his Miranda rights, but 

interrogators did not get a wavier of those rights); see 

also Charles Weisselberg, Obama’s Justice 

Department Sticks a Fork in Miranda - Why?, Feb. 

25, 2010, available at 

http://www.huffingtonpost.com/charles-

weisselberg/obamas-justice-

department_b_476973.html; see also Barnes, supra 

note 16; Christensen, supra note 1. 
56

 See Rachel Donadio, Larger Threat is Seen in 

Google Case, N.Y. TIMES, Feb. 25, 2010, available 

at 

http://www.nytimes.com/2010/02/25/technology/com

panies/25google.html.  
57

 See The Associated Press, Italian Court Convicts 3 

Google Executives, NPR.ORG, Feb. 24, 2010, 

http://www.npr.org/templates/story/story.php?storyId

=124031279 (last visited Mar. 12, 2010). 

Google‘s now-defunct video site and 

remained on the site for two months.
58

   

Within two hours of being contacted 

by police, Google took the video down and 

helped the police identify the offenders.
59

  

The boys who committed the attack were 

tried as juveniles and sentenced to 

community service.
60

  Three Google 

executives, however, were sentenced to six 

months in prison, with a suspended sentence 

for violating the autistic boy‘s privacy.
61

 

 Prosecutors argued that since the 

video had been flagged numerous times and 

was listed as one of the site‘s ―Most 

Entertaining Videos,‖ Google should have 

been removed it sooner.
62

  Further, 

prosecutors argued that because Google 

used the content of Google videos to 

generate advertising revenue, that Google 

profited ―from the content that violated the 

privacy laws.‖
63

 

 However, Google argues that it is a 

service provider, not a content provider; 

therefore, it should not be held criminally 

liable for the actions of third party content 

providers.
64

  Google states that if the 

conviction is sustained on appeal, it would 

be expected to monitor all content uploaded 

— an overwhelming task seeing as over 20 

hours of video is uploaded every minute.
65

  

It also argues that the officers convicted 

were executive officers and legal counsel 

who had nothing to do with the creation of 

the video or the uploading of the video, but 

                                                 
58

 See Colleen Barry, Italy Convicts 3 Google Exec in 

Abuse Video Case, SEATTLE TIMES, Feb. 24, 2010, 

available at 

http://seattletimes.nwsource.com/html/businesstechn

ology/2011168017_apeuitalygoogletrial.html. 
59

 See Barry, supra note 3; see also The Associate 

Press, supra note 2.  
60

 See id. 
61

 See Donadio, supra note 1. 
62

 See Barry, supra note 3; see also The Associate 

Press, supra note 2. 
63

 See Donadio, supra note 1. 
64

 See id. 
65

 See id. 
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were held responsible merely because of 

their status in company.
66

  The company 

argues that these convictions are the 

equivalent of holding the post office liable 

for the delivery of hate mail; thus, they 

create a precedent that could stifle the free 

exchange of information over the Internet.
67

 

 In Europe, the right to privacy is a 

fundamental human right established by the 

European Convention of Human Rights.
68

  

In the United States, however, the courts 

have had to extrapolate a Constitutional 

right to privacy from other expressly 

provided Constitutional protections.
69

  Some 

scholars have argued that the experience of 

the Gestapo in Europe, coupled with 

watching the products of unfettered 

American speech from afar, has created a 

legal paradigm in Europe that favors privacy 

over speech.
70

   

 The prosecutor in the Google video 

case stated that the interest of the individual 

is protected over the interests of 

businesses.
71

  Some argue that this sentiment 

expressed by the Italian prosecutor 

embodies why companies like Yahoo and 

Google were not developed in the Europe, 

but in the U.S. – where laws are friendlier to 

entrepreneurs.
72

  In the U.S., the 

Communications Decency Act shields 

Internet service providers from liability for 

                                                 
66

 See Barry, supra note 3. 
67

 See Donadio, supra note 1; see also Barry, supra 

note 3. 
68

 See Adam Liptak, When American and European 

Ideas of Privacy Collide, N.Y. TIMES, Feb. 26, 2010, 

available at 

http://www.nytimes.com/2010/02/28/weekinreview/2

8liptak.html.   
69

 See id; see also Griswold v. Connecticut, 381 U.S. 

479 (1965) (finding that from the penumbras of the 

First, Fourth, Fifth, and Ninth Amendments there 

exists a fundamental right of privacy). 
70

 See Liptak, supra note 13. 
71

 See Barry, supra note 3. 
72

 See id. 

content provided by third parties.
73

  

However, Google‘s StreetView content is 

being challenged in some courts as well, and 

since the company plays an active role in 

gathering the information, as well as posting 

it online, this conduct could more easily 

subject Google to liability.
74

     

In contrast to Google video, a recent 

Family Guy episode mocked Sarah Palin‘s 

mentally disabled child.
75

  In the U.S., it is 

unlikely that even the sharpest critics would 

call for criminal sanctions on the show 

creators, or the network.  While most would 

agree such speech is abhorrent, the dignity 

of individuals in the U.S. is sometimes 

sacrificed to protect expressive speech, 

whether the speech is creative or political in 

nature.   

Whether the Google conviction in 

Italy will be upheld on appeal remains to be 

seen.
76

  If it is, Internet service providers 

will be placed in a precarious position of 

being the gatekeeper of what speech offends 

individual privacy rights, and what speech is 

protected under law.
77

  The pendulum of 

privacy appears to have swung too far in 

Italy. This recent ruling creates an 

impractical and unappreciative role for 

Internet communication providers that are 

important conduits for offensive, as well as 

informative speech. 

 

 

 

 

                                                 
73

 See 47 U.S.C. § 230 (1998); see also Liptak, supra 

note 13. 
74

 See Liptak, supra note 13. 
75

 See Lisa de Moraes, The TV Column: 'Family Guy' 

actor speaks out against Palin joke, WASH. POST, 

Feb. 25, 2010, available at 

http://www.washingtonpost.com/wp-

dyn/content/article/2010/02/24/AR2010022405442.ht

ml?sid=ST2010022503004. 
76

 See Donadio, supra note 1. 
77

 See id. 
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Massachusetts Adopts Anti-bully 

Legislation: Michigan May Be Next 
Eileen McGivney 

 

 Since the high-profile school 

shootings and similar violent incidents in the 

1990‘s and early 2000 school years, bullying 

has received a great amount of attention and 

has become a primary concern in schools 

nationwide.
78

  Bullying, often referred to as 

―verbal, physical, or other acts committed by 

a student to harass, intimidate, or cause 

harm to another student,‖ has recently 

become more prevalent in schools, and has 

been the result of many devastating events.
79

  

And with the emergence of social networks 

such as Facebook, Twitter, and email, cyber 

bullying has added to the school bullying 

epidemic in which victims endure bullying 

on a 24-hour cycle.
80

   

As a result, most states have enacted 

legislation that requires schools to 

implement anti-bullying policies and 

programs.
81

  Recently, two more states, 

Massachusetts and Michigan, have moved 

towards passage of such legislation 

following the suicides of several bullying 

victims.
82

 

 This April, lawmakers in Boston, 

Massachusetts, unveiled the final draft of a 

                                                 
78

 National School Safety and Security Services, 

Bullying and Anti-Bullying Legislation, 

http://www.schoolsecurity.org/trends/bullying.html 

(last visited Apr. 29, 2010).  
79

 Id.   
80

 Steve LeBlanc, Mass. Unveils Final Draft of Anti-

bullying Bill, THE BOSTON GLOBE, Apr. 28, 2010, 

available at 

http://www.boston.com/news/education/k_12/articles

/2010/04/28/mass_unveils_final_draft_of_anti_bullyi

ng_bill/. 
81

 National School Safety and Security Services, 

supra note 1. 
82

 The Associated Press, Anti-bullying Plan Advances 

in Michigan Committee, MLIVE.COM, Apr. 29, 2010, 

http://www.mlive.com/politics/index.ssf/2010/04/anti

-bullying_plan_advances_in.html;  LeBlanc, supra 

note 3. 

bill designed to crack down on school 

bullying.
83

  The need for such legislation 

gained momentum after two recent suicides 

occurred as the result of relentless bullying 

by classmates.
84

  Last year, in Springfield, 

Massachusetts, an 11-year-old boy, Carl 

Walker-Hoover, hanged himself in his 

family‘s home after suffering persistent 

bullying by classmates at his charter 

school.
85

   

More recently, in January, 15-year-

old Phoebe Prince, committed suicide after 

being tormented by many students, 

particularly a group of female classmates.
86

  

The classmates are now being charged with 

a variety of crimes which include criminal 

harassment, assault with a dangerous 

weapon, stalking, and civil rights 

violations.
87

  District Attorney Elizabeth 

Schiebel stated that ―numerous faculty 

members, staff members, and administrators 

at South Hadley High School were aware of 

the bullying – some even witnessed physical 

abuse – and did nothing.‖
88

 

The final version of Massachusetts‘ 

new bill was unanimously approved by its 

House and Senate in late April.
89

  The 

legislation prohibits bullying on ―school 

property, on school buses, or at school-

sponsored activities.‖
90

  It also ―outlaws so-

                                                 
83

 LeBlanc, supra note 3. 
84

 Id. 
85

 Id. 
86

 Helen Kennedy, Phoebe Prince, South Hadley 

High School’s ‘New Girl,’ Driven to Suicide by 

Teenage Cyber Bullies, DAILY NEWS, Mar. 29, 2010, 

available at 

http://www.nydailynews.com/news/national/2010/03/

29/2010-03-

29_phoebe_prince_south_hadley_high_schools_new

_girl_driven_to_suicide_by_teenage_cy.html.   
87

 Id. 
88

 Id. 
89

 Martin Finucane, Mass. Legislature Approves Anti-

bullying Law, THE BOSTON GLOBE, Apr. 29, 2010, 

available at 

http://www.boston.com/news/local/breaking_news/2

010/04/senate_approves_3.html.   
90

 LeBlanc, supra note 3. 
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called cyberbullying by e-mail or through 

social media networks such as Twitter and 

Facebook.‖
91

  More importantly, the bill 

requires that incidents of bullying must be 

reported by school staff to the principal, 

―who must investigate each incident and 

take disciplinary action.‖
92

  Schools in 

Massachusetts must also include ―bullying 

prevention programs‖ into their 

curriculums.
93

 

After many years of stalled progress, 

in April 2010, Michigan‘s state House 

Education Committee approved a bill that 

requires schools in the state to implement 

policies and programs similar to those in 

Massachusetts.
94

  For almost a decade, 

similar bills have been proposed in the 

Michigan Legislature, but none had gained 

much traction.
95

  The anti-bullying bill had 

not been reviewed by the House Education 

Committee until recently because 

lawmakers‘ failed to provide a precise 

definition of bullying.
96

  In a 16 to 3 vote, 

the Democratic-led House Education 

Committee finally approved the legislation, 

with passage by the full legislature still 

pending.
97

   

Unfortunately, school bullying in the 

state has resulted in the suicide of several 

youths in the past decade, including, most 

recently, Kimberly Linczeski, who died on 

March 3, 2010.
98

  The death of the sixth-

                                                 
91

 Id. 
92

 Id. 
93

 Id. 
94

 Associated Press, supra note 5. 
95

 Id. 
96

 Todd A. Heywood, Kuipers: Anti-bullying 

Legislation Stalled by Lack of Definition, THE 

MICHIGAN MESSENGER, Apr. 19, 2010, available at 

http://michiganmessenger.com/36885/kuipers-state-

cant-define-bullying. 
97

 Associated Press, supra note 5. 
98

 John Pepin, Parents: Ontonagon Sixth-Grade Girl 

Takes Own Life After Months of Alleged Harassment 

by Classmate, THE MINING JOURNAL, Mar. 18, 2010, 

available at 

grade girl in Michigan‘s Upper Peninsula 

had ―activists and lawmakers renewing their 

calls for swift action on stalled legislation 

that supporters say would help prevent 

bullying.‖
99

 

With Massachusetts signing on to a 

state-wide crusade to end bullying in our 

schools, forty-two states now have anti-

bullying legislation.
100

  The states that have 

not enacted such legislation include 

Michigan, Hawaii, Montana, New York, 

North Dakota, South Dakota, Wisconsin, 

and Missouri, which only has a cyber 

bullying clause, but no anti-bullying law.
101

   

The need to adopt such legislation 

has become increasingly important, 

especially now that bullies are able to attack 

their victims at home with the various social 

networks and through e-mail and text 

messaging.  Children and teenagers who 

endured bullying at school are now no 

longer safe even in the comfort of their own 

homes.  Because many of these states, like 

Massachusetts, have outlawed cyber 

bullying, the legislatures expect that this 

policy will protect victims from 24-hour 

verbal and emotional abuse.  Hopefully, the 

other seven states that have not adopted anti-

bullying legislation will do so in the near 

future. 

 

 

 

 

 

                                                                         
http://miningjournal.net/page/content.detail/id/54186

5.html?nav=5006.   
99

 Todd A. Heywood, Suicide of 12-Year-Old UP 

Girl Renews Debate on Anti-bullying Legislation, 

THE MICHIGAN MESSENGER, Mar. 23, 2010, 

available at 

http://michiganmessenger.com/35997/suicide-of-12-

year-old-up-girl-renews-debate-on-anti-bullying-

legislation.  
100

 Bully Police USA, http://www.bullypolice.org/ 

(last visited Apr. 30, 2010). 
101
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Lay Employees’ Pension-Interest 

will be heard in Catholic Diocese 

Bankruptcy Dispute 
Eileen McGivney 

 

 On October 18, 2009, the Catholic 

Diocese of Wilmington, which includes all 

of the counties in the state of Delaware and 

nine counties in Maryland,
102

 filed for 

Chapter 11 reorganization as a result of 

numerous child abuse claims brought 

against the Diocese.
103

  The Diocese of 

Wilmington is the seventh Catholic Diocese 

in the country to seek Chapter 11 

bankruptcy protection since 2002, when the 

abuse scandal surfaced in the Archdiocese of 

Boston.
104

  And since that time, the Diocese 

has ―paid more than $6.2 million‖ to settle 

lawsuits involving sexual abuse.
105

 

The influx of claims was the result of 

the 2007 Delaware statute, the Child Victim 

Act, which afforded victims a two-year time 

period to file child abuse claims that were 

formerly barred by the Delaware statute of 

limitations.
106

  The Child Victim Act allows 

victims ―to sue both the perpetrators and 

private and public institutions that are found 

grossly negligent in their responsibility to 

protect children from child abuse.‖
107

 

At the conclusion of the two-year 

moratorium provided in the statute, more 

than 100 lawsuits were filed against the 

                                                 
102

 Catholic Diocese of Wilmington, 

http://www.cdow.org/parishes.html (last visited May 

14, 210). 
103

 The Associated Press, Sex Case Catholic Diocese 

Files for Bankruptcy, MSNBC, Oct. 18, 2009, 

http://www.msnbc.msn.com/id/33374255/ (last 

visited May 14, 2010).   
104

 Id. 
105

 Id. 
106

 Id.; see also Delaware’s Civil Statute of 

Limitations for Child Sexual Abuse, 

http://www.smith-lawfirm.com/sol_Delaware.html 

(last visited May 14, 2010). 
107

 About the Child Victim’s Act, Child Victims 

Voice, http://www.childvictimsvoice.com/ (last 

visited May 14, 2010). 

Diocese of Wilmington.
108

  The October 

bankruptcy filing halted all lawsuits against 

the Church.
109

  The Bishop of the Diocese, 

Bishop Francis Malooly, stated that the 

bankruptcy filing was not intended to avoid 

responsibility for clergy misconduct or for 

mistakes made by the Diocesan 

authorities.
110

  He further stated that the 

bankruptcy process would not permit the 

Diocese to minimize its responsibility to 

victims, but would instead ―enable the 

Diocese to meet its obligations head-on and 

fulfill its responsibility to all victims.‖
111

   

The Diocese, however, was unaware 

at the time, that the pool of victims not only 

included the persons who were sexually 

abused, but also the lay employees of the 

Diocese who are also considered unsecured 

creditors in the bankruptcy proceedings.  As 

potential assets of the Diocese, the pensions 

of the employees may be subject to seizure 

by the victim creditors in the mediation 

bankruptcy proceeding that is scheduled to 

occur in the upcoming months.
112

 

Because the federal ERISA law
113

 

exempts churches from its pension 

protection benefits,
114

 employees of the 

                                                 
108

 Associated Press, supra note 2.  
109

 Maureen Milford, Diocese’s Lay Workers Fear for 

Their Pensions, THE NEWS JOURNAL, Apr. 12, 2010, 

available at 

http://www.sparkweekly.com/article/20100412/NEW

S/4120334 (click on ―cached‖ to view article). 
110

 Catholic Diocese of Wilmington, 

http://www.bishop-

accountability.org/news2009/09_10/2009_10_18_RC

DW_CatholicDiocese.htm (last visited May 14, 

2010).   
111

 Id. 
112

 See Milford, supra note 8. 
113

 United States Department of Labor, 

http://www.dol.gov/dol/topic/health-plans/erisa.htm 

(last visited Mar. 26, 2010).  ―The Employment 

Retirement Income Security Act of 1974 (ERISA) is 

a federal law that sets minimum standards for most 
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in these plans.‖ Id. 
114

 Id.   
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Diocese are entitled to participate in the 

Diocese of Wilmington Lay Employee 

Pension Plan.
115

  This Pension Plan provides 

employees of the Diocese of Wilmington‘s 

central offices and Catholic schools certain 

employment retirement benefits.
116

  

Participants in the Pension Plan are 

considered high status creditors of the 

Diocese.
117

 And as the Plan indicates, in 

regards to the Diocese‘s bankruptcy filing, 

employees‘ claims against the Diocese may 

be entitled to ―priority expense treatment 

under sections 507(a)(5) of the Bankruptcy 

Code, to the extent such contributions arose 

from services rendered . . . within 180 days 

before the date of the filing of the 

bankruptcy petition . . . .‖
118

 

Because the Pension Plan does not 

state that the lay employees are guaranteed 

priority treatment, last March, employees at 

one of the parishes in the Wilmington 

Diocese petitioned the court for 

representation in the action.
119

  The St. John 

the Beloved Parish filed a petition asking the 

acting United States Trustee for the District 

of Delaware to appoint an Official 

Committee of Lay Employees pursuant to 11 

U.S.C. § 1102 (a)(2)
120

 to represent their 

interests as unsecured creditors.
121

   

Since the current committee of 

unsecured creditors consists only of child 

abuse creditors, the lay employees fear that 

their interest is in conflict with those 

creditors and, therefore, their interest will 

not be afforded any consideration.
122

  The 

                                                 
115

 Description of Claim of Employee at 3, In re 

Catholic Diocese of Wilmington, No. 09-13560 

(Bankr. D. Del.) (unpublished).   
116

 Id. 
117

 Id. 
118

 Id. 
119

 See 11 U.S.C. § 1102 (a)(2) (2000) (addressing 

committees for creditors and equity security holders). 
120

 See id. 
121

 Telephone Interview with Geraldine McGivney, 

Elementary Educator, St. John the Beloved Catholic 

Elementary School (May 14, 2010). 
122

 Milford, supra note 8. 

employees argued that the presence of a 

second committee of unsecured creditors 

will ensure that the lay employees are fairly 

represented in the upcoming proceeding 

regarding the property dispute of the 

Diocese‘s bankrupt estate.
123

  The victim 

creditors and the Diocese both opposed the 

presence of a second committee of 

creditors.
124

 

Last April, Roberta A. DeAngelis, 

acting U.S. Trustee for the region, sent 

letters to ―an unknown number of the 2,000 

lay employees of the Diocese asking about 

their interest in serving on a second official 

committee of unsecured creditors.‖
125

  On 

May 4, the lay employees were informed by 

the Trial Attorney for the Office of the U.S. 

Trustee that the court had appointed five 

diocesan employees as the Official 

Committee of Lay Employees.
126

  Their task 

is to represent the interests of all current and 

former diocesan lay employees, and to 

ensure that the pensions of these employees 

are protected.
127

  The Committee will be 

choosing an attorney to advise and represent 

them at all of the hearings, and at future 

mediation proceedings regarding the 

Diocese‘s bankrupt estate.
128

   

Although the numerous former 

victims of sexual abuse certainly deserve 

justice in the form of monetary 

compensation, this recovery should not be at 

the expense of the many lay employees.  

These employees have worked for many 

years in order to receive a pension that will 

ensure financial stability and security upon 

retirement.  Hopefully, now that the 

employees have been granted their own 

                                                 
123

 Id. 
124

 Id. 
125

 Maureen Milford, Diocese’s Lay Workers get 

Response to Their Concerns, 2010 WLNR 7712129.   
126

 Telephone Interview with Geraldine McGivney, 
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127
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committee to be present at the upcoming 

mediation proceedings, their interests will be 

protected, and their pensions will not be 

placed in the pool of assets to be divided 

among the victim creditors. 

 

 

Civil Liberty Groups Sue Arizona 

Over Its Immigration Law:                     

Will the Federal Government Be 

the Next to File Suit? 
Eileen McGivney 

 

When the Arizona legislature 

unveiled the state‘s new immigration law, a 

whirlwind of controversy erupted 

nationwide.
129

  But despite the political 

uproar, Arizona Governor Jane Brewer, 

signed the bill on April 23, 2010, because of 

Arizona‘s desire to vigorously ―identify, 

prosecute, and deport illegal immigrants.‖
130

  

The Arizona law was drafted in 

response to the overwhelming illegal 

immigrant population in the state.
131

  The 

law ―criminalizes illegal immigration by 

defining it as trespassing and empowers 

police to question anyone they have a 

‗reasonable suspicion‘ is an illegal 

immigrant.‖
132

  Although the law 

                                                 
129

 See Kirk Adams, The Truth Behind Arizona’s 

Immigration Law, WASH. POST, May 28, 2010, 

available at http://www.washingtonpost.com/wp-

dyn/content/article/2010/05/27/AR2010052702527.ht

ml?hpid=opinionsbox;  see also Alia Beard Rau & 

Ginger Rough, Arizona Immigration Law Hit With Its 

First 3 Lawsuits, ARIZ. REPUBLIC, Apr. 30, 2010, 

available at 

http://www.azcentral.com/news/election/azelections/

articles/2010/04/29/20100429arizona-immigration-

lawsuit29-ON.html. 
130

 Randal C. Archibold, Arizona Enacts Stringent 

Law on Immigration, N.Y. TIMES, Apr. 23, 2010, 

available at 

http://www.nytimes.com/2010/04/24/us/politics/24im

mig.html.  
131

 Adams, supra note 1.    
132

 Jerry Markon & Anne E. Kornblut, Justice 

Department Considers Suing Arizona to Block 

―specifically prohibits using race as a reason 

for suspicion,‖ opponents of the law ―doubt 

police can meet the law's requirements 

without racial profiling.‖
133

  The law also 

requires ―immigrants to carry their alien 

registration documents at all times‖ and 

―targets those who hire illegal immigrant 

laborers or knowingly transport them.‖
134

 

Shortly after the bill was signed by 

the governor, the Arizona Legislature 

amended the original language of the bill.
135

 

The original language stated that police 

officers could question anyone with whom 

they had ―lawful contact.‖
136

  This language 

raised concerns that police officers would be 

permitted to scrutinize the immigration 

status of even those who merely asked an 

officer for directions.
137

 The amended 

language narrowed the definition for legal 

contact to comprise of only stops, 

detentions, or arrests.
138

   

Immediately after the bill was 

signed, several lawsuits were brought 

against the state.
139

  Tucson police officer, 

Martin H. Escobar, was the first to challenge 

the law claiming that the law violates 

constitutional rights and that it may ―hinder 

                                                                         
Immigration Law, WASH. POST, Apr. 29, 2010, 

available at http://www.washingtonpost.com/wp-

dyn/content/article/2010/04/28/AR2010042805838.ht

ml?hpid=topnews.  
133

 Stephen Dinan, Class-Action Suit Filed Against 

Ariz. Law, WASH. TIMES, May 18, 2010, available at 

http://www.washingtontimes.com/news/2010/may/18

/class-action-filed-against-arizonas-new-statute/.  
134

 Dana Bash, Ed Hornick & Kristi Keck, What Does 

Arizona’s Immigration Law Do, CNN.COM, Apr. 23, 

2010, available at 

http://www.cnn.com/2010/POLITICS/04/23/immigra

tion.faq/index.html.  
135

 Nicholas Riccardi, Arizona Lawmakers Modify 

Immigration Law, L.A. TIMES, May 1, 2010, 

available at 

http://articles.latimes.com/2010/may/01/nation/la-na-
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police investigations in Hispanic-prevalent 

areas.‖
140

  His suit also contends that the law 

violates federal laws because neither the 

Tucson Police Department, nor the city of 

Tucson has the authority to ―perform 

immigration duties.‖
141

  In addition, the 

Washington, D.C.-based National Coalition 

of Latino Clergy and Christian Leaders 

initiated a lawsuit in U.S. District Court as 

well.
142

  This organization claims that the 

law ―usurps federal authority in immigration 

enforcement and may lead to racial 

profiling.‖
143

  

This May, several civil rights 

organizations, including the American Civil 

Liberties Union of Arizona and immigrants‘ 

rights groups, filed a federal class-action 

lawsuit in an attempt to halt the new law 

before it goes into effect this summer.
144

  

Their lawsuit contends that the Arizona law 

―unlawfully interferes with federal power 

and authority over immigration matters in 

violation of the Supremacy Clause of the 

U.S. Constitution.‖
145

  The suit also claims 

that the law ―invites the racial profiling 

against people of color by law enforcement‖ 

officers, which violates the Equal Protection 

Clause.
146

  Further, they contend that the law 

also constitutes an unreasonable seizure and 
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Immigration Law, L.A. TIMES, May 17, 2010, 

available at 
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Racial Profiling Law, 
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146

 Id. 

―infringes on the free speech rights of day 

laborers and others in Arizona.‖
147

 

Last month, United States Attorney 

General Eric Holder announced that the 

Justice Department was considering a 

lawsuit challenging the Arizona law.
148

  He 

stated that the department is considering all 

options, and that filing a lawsuit against the 

state on civil rights violations is just one 

possibility.
149

  Holder acknowledged that 

comprehensive federal immigration reform 

that secured the borders and cracked down 

on employers of illegal immigrants would be 

the best approach to the problem.
150

  In the 

meantime, however, the department is 

considering challenging the law under the 

doctrine of preemption, where a state‘s law 

is found to illegally intrude upon a federal 

responsibility.
151

  The Justice Department is 

also concerned that the law will create 

hostility and discord between law 

enforcement agencies and immigrant 

communities.
152

 

While many Americans are outraged 

over the Arizona law, polls indicate that 

many other Americans support it.
153

  Many 

believe that a law such as Arizona‘s is 

needed ―to crack down on increasing crime 

involving illegal immigrants.‖
154

  The 

federal government‘s decision on whether to 

pursue a lawsuit against the state of Arizona 

will have a significant impact on the rest of 

the country.  The immigration law takes 

effect on July 29, 2010, unless it is 
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challenged in court.
155

  In the meantime, 

several other states are considering adopting 

laws similar to that of Arizona‘s.
156
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