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Oil Change and GPS Check, 
Twenty Bucks 

 

Daniel W. Cieslak 

 

In the Wild West, law enforcement 

seems to be gaining ground.
1
  The U.S. 

Court of Appeals for the Ninth Circuit 

recently held in United States v. Pineda 

Moreno that it is legal for law enforcement 

to track private vehicles using GPS devices.
2
  

Apparently, the Federal Bureau of 

Investigation (FBI) caught wind of the 

decision and wasted no time slapping a 

baton-like GPS tracking device on the 

vehicle of a California man.
3
  But, if Mr. 

Yasir Afifi does not like the idea of the feds 

tracking his vehicle around The Golden 

State, he can always move to Washington, 

D.C., where such conduct by law 

enforcement is illegal.
4
   

The United States Court of Appeals 

for the District of Columbia Circuit held in 

United States v. Maynard, that law 

enforcement may not use GPS tracking 

without a warrant.
5
  The court in Maynard 

                                                
1 Paul Elias, Discovery of GPS Tracker Becomes 

Privacy Issue, ASSOCIATED PRESS, Oct. 16, 2010, 

available at http://www.npr.org (search article title) 

(last visited Oct. 17, 2010). 
2 United States v. Pineda-Moreno, 591 F.3d 1212 

(9th Cir. 2010) reh’g en banc denied, United States v. 

Pineda-Moreno, 617 F.3d 1120 (9th Cir. 2010), 

available at http://lp.findlaw.com/ (select “Ninth 

Circuit Court of Appeals,” and enter “Moreno” as 

party name). 
3 Elias, supra note 1. 
4 United States v. Maynard, 615 F.3d 544 (D.C. Cir. 

2010), available at 

http://www.cadc.uscourts.gov/internet/home.nsf 

(click “opinions,” enter “August” and “2010” in the 

drop-down boxes and search; the case name appears 
in the results list, dated Aug. 6, 2010). 
5 Id. 

concluded that such tracking is a search 

without an exception under Fourth 

Amendment analysis, and thus requires a 

warrant.
6
  For now, though, Afifi lives in 

Santa Clara, California––smack in the heart 

of the Ninth Circuit.
7
   

In early October 2010, Afifi and his 

mechanic discovered a mysterious gadget 

attached to the underside of Afifi’s car.
8
  

Afifi posted pictures of the device online, 

asking for help in identifying it.
9
  Two days 

later, FBI agents showed up at Afifi’s house, 

demanding that he return their GPS unit.
10

  

Afifi is a computer salesman and college 

student whose father was killed last year in 

Egypt.
11

  The FBI’s surveillance of Afifi is 

likely because of his ties with the Middle 

East, including several trips overseas.
12

  

Whatever the reason for the tail, there is a 

good chance that Afifi’s oil change may end 

up the back story for an argument in the 

United States Supreme Court.
13

 

Both Moreno and Maynard have 

support from other high courts around the 

country, giving the debate over warrantless 

GPS tracking official “circuit split” status.
14

  

The United States Court of Appeals for the 

Seventh Circuit made up its mind on the 

issue in 2007.
15

  In United States v. Garcia, 

                                                
6 Id. 
7 Elias, supra note 1. See also, United States Court of 

Appeals for the Ninth Circuit, 

http://www.ca9.uscourts.gov/ (click “about the 

court,” then “circuit map”)(last visited Oct. 17, 

2010). 
8 Elias, supra note 1. 
9 Id. 
10 Id. 
11 Id. 
12 Id. 
13 See, e.g., Davi Barker, FBI GPS Tracking and 

Invasion of Privacy, ILLUME, Oct. 17, 2010 available 

at www.illumemag.com/ (search “FBI GPS”). 
14 See, e.g., Elias supra note 1. 
15 United States v. Garcia, 474 F.3d 994 (7th Cir. 

2007) reh’g and suggestion for reh’g en banc denied, 

cert denied, available at United States Court of 
Appeals Seventh Circuit, 

http://www.ca7.uscourts.gov/ (click “opinions,” enter 
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the court held that GPS tracking did not 

violate the Fourth Amendment.
16

 Seventh 

Circuit Judge Richard Posner wrote in 

Garcia that “there is a tradeoff between 

privacy and security, and often it favors 

security.”
17

   However, in addition to the 

D.C. Circuit, state courts in New York, 

Oregon, and Washington have held that 

personal privacy interests outweigh security 

interests in the warrantless GPS tracking 

scenario.
18

 

A brief look at the entertaining 

dissent to the denial of an en banc rehearing 

in Moreno helps clarify the underlying 

dilemma.
19

  As Chief Judge Alex Kozinksi 

stated, “The facts are disturbingly simple: 

Police snuck onto Pineda-Moreno’s property 

in the dead of night and attached a GPS 

tracking device to the underside of his 

car.”
20

  Kozinski’s attack on the ruling 

consists of two main points.
21

  

First, in classifying Pineda-Moreno’s 

driveway as curtillage, the court was 

required to, but did not find that he had an 

expectation of privacy there.
22

  Second, the 

court’s reliance on United States v Knotts 

was completely misplaced because in 

Knotts, police were using very different 

technology than they did in Moreno.
23

  

Kovinski’s argument about the technological 

                                                                       
“06” for year and “2741” for number fragment, 
download PDF)(last visited Oct. 17, 2010). 
16

 Id. 
17 Id. at 7 (PDF document). 
18 Elias, supra note 1. 
19 Adam Cohen, The Government Can Use GPS to 

Track Your Moves, TIME, Aug. 25, 2010, available at 

http://www.time.com/time/ (search “gps track your 

moves”). 
20 United States v. Pineda-Moreno, 617 F.3d 1120 

(9th Cir. 2010), available at 

http://www.ca9.uscourts.gov/ (click “decisions,” then 

“opinions,” on the resulting page click “advanced 
search” and type “08-30385,” click top entry dated 

Aug. 12, 2010, download PDF). 
21 Id. at 2 (PDF). 
22 Id. at 2 (PDF). 
23 Id. at 7 (PDF). 

difference is cut and dry.
24

  While the police 

in Knotts only had a radio transmitter that 

got louder as they approached the target, the 

police in Moreno did not trail the vehicle at 

all, but simply retrieved the GPS device and 

downloaded a detailed report.
25

 

Kovinski’s first point is the one that 

really lays everything on the table.
26

  

Responding to Ninth Circuit Judge 

Diarmuid O’Scannlain’s ruling, Kovinski 

thoroughly explains his complete disgust 

with the panel’s decision and the panel 

itself.
27

  In no uncertain terms, Kovinski 

tells the panel that they are dividing the right 

to privacy along an economic line, and it is 

because they are snobs.
28

 

Most lawyers learn about curtillage 

in criminal procedure class; the term means 

the immediate areas around one’s home 

within which exists the same expectation of 

privacy as in the actual home.
29

  The panel 

in Moreno held that even though Moreno’s 

driveway was his curtillage, he was not 

sufficiently wealthy to create an expectation 

of privacy there.
30

 

Kovinsky does not hold back at all in 

regurgitating the panel opinion, and then 

“clarifying” its meaning for his reader.
31

 The 

panel explained that since a little kid could 

have easily accessed Moreno’s car and 

climbed underneath, Moreno should not 

expect that police officers will not do the 

same.
32

 Kovinski’s response: “To say that 

police may do what urchins might spells the 

end of Fourth Amendment protection for 

most people’s curtillage,” and that any 

possibility of access will be, “considered 

                                                
24 Id. 
25 Id. 
26 Id. at 2 (PDF). 
27 Id. at 1 (PDF).  
28 Id. at 5 (PDF). 
29 Id. at 6 (PDF). 
30 Id. at 5 (PDF). 
31 Id. 
32 Id. 
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invitations for police to sneak in on the 

theory that a neighborhood child might.”
33

 

Unfortunately, for Kovinski to make 

his views on the issue crystal clear, he had to 

throw his fellow judges under the bus
34

  He 

goes on to say that because members of the 

bench are rich, and do not live in trailer 

parks like Moreno, they do not care about 

the privacy rights of the less affluent, or at 

the very least, they are so out of touch with 

being poor that they cannot make an 

acceptable judgment.
35

 

Kovinki’s literary blows are well-

deserved, and he is probably right about 

judges having no idea how most people 

live.
36

  After all, O’Scannlain does suggest 

that if he expected to have privacy in his 

curtillage, Moreno was required to “support 

that expectation by detailing the special 

features of his driveway itself,” putting up a 

gate, or otherwise blocking visibility to the 

driveway entirely.
37

  As it stood, “if a 

neighborhood child had walked up [his] 

driveway and crawled under his Jeep to 

retrieve a lost ball or runaway cat, [Moreno] 

would have no grounds to complain.”
38

 

“But the Constitution does not prefer 

the rich over the poor; the man who parks 

his car next to his trailer is entitled to the 

same privacy . . . as the man whose urban 

fortress is guarded by the Bel Air Patrol,” 

Kovinski countered, adding, “[t]he panel’s 

breezy opinion is troubling on a number of 

grounds, not the least of which is its 

unselfconscious cultural elitism.”
39

 

                                                
33 Id. at 6 (PDF). 
34 Id. 
35 Id. 
36 United States v. Pineda-Moreno, 591 F.3d 1212 

(9th Cir. 2010) rehearing en banc denied by, United 

States v. Pineda-Moreno, 617 F.3d 1120 (9th Cir. 

2010), available at http://lp.findlaw.com/ (select 

“Ninth Circuit Court of Appeals,” and enter 
“Moreno” as party name). 
37 Id. at 6. 
38 Id. 
39 United States v. Pineda-Moreno, 617 F.3d 1120, at 

7 (PDF). 

Yassir Afifi has one friend in the 

Ninth Circuit.
40

  But, until he gets a few 

more, or the United States Supreme Court 

determines that GPS tracking requires a 

warrant, he should continue to get his oil 

changed every three months or every 3,000 

miles, whichever comes first.
41

 

 

Did Michigan Residents 
Uphold State Law as Members 

of Federal Jury? 
 

Daniel W. Cieslak 

 

On August 10, 2010, twelve 

Michigan jurors found Timothy O’Reilly 

guilty of murder.
42

 Even though the death 

penalty has been outlawed in Michigan 

courts since 1846, the jurors’ next decision 

was whether to put O’Reilly to death for his 

crime.
43

 O’Reilly’s attorney, Richard 

Kammen, appealed to the jury’s integrity 

and compassion, encouraging them to show 

mercy.
44

  Assistant United States Attorney 

Ken Chadwell told the jury, during the 

penalty phase of the trial, that O’Reilly 

would be dangerous even in a prison, and 

that he deserved to pay the ultimate price for 

his crime.
45

  To impose the death penalty, all 

twelve jurors in the O’Reilly trial would 

have to unanimously agree to the sentence.
46

 

 O’Reilly committed a crime that 

became fairly famous in the legal 

                                                
40 See, Elias supra note 1. 
41 Id. 
42 Robert Brignall, O’Reilly death penalty case goes 

to jury after passionate closing arguments, 

Examiner.com, August 24, 2010, available at 

http://www.examiner.com/detroit (search “Timothy 
O’Reilly”). 
43 Id. 
44 Id. 
45 Id. 
46 Id. 
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community.
47

  O’Reilly and several other 

men robbed an armored truck outside of 

Dearborn Federal Credit Union in Dearborn, 

Michigan.
48

 At four a.m. on December 14, 

2001, as two guards serviced the ATM 

machines outside the credit union, 

O’Reilly’s crew robbed the guards at 

gunpoint, eventually shooting and killing 

one of them, a man named Norman Anthony 

Stephens.
49

   

The robbers escaped with $204,000 

in cash, and the crime went unsolved for 

several years, until O’Reilly got talkative 

while serving time in the Michigan 

Department of Corrections.
50

  O’Reilly 

began bragging about the robbery and 

murder to a fellow inmate, who eventually 

contacted the FBI.
51

  The FBI recruited the 

inmate to take notes on, and eventually 

record, his conversations with O’Reilly 

about the murder.  O’Reilly’s own words led 

to his charge and conviction, and his taped 

conversations were also used to convict 

some of his co-conspirators.
52

 

 One of those co-conspirators, Earl 

Johnson, challenged the admissibility of the 

O’Reilly tapes at his trial, but the United 

States Court of Appeals for the Sixth Circuit 

upheld the admission of the evidence and 

Johnson’s conviction.
53

  O’Reilly named 

each of the six men involved, and spoke at 

great length and with pride concerning the 

murder of Mr. Stephens.
54

  The inmate 

                                                
47 See, United States v. Johnson, 581 F.3d 320 (6th 

Cir. 2009) cert. denied, 130 S. Ct. 3409, 177 L. Ed. 

2d 326 (U.S. 2010), available at 

http://caselaw.findlaw.com/us-6th-

circuit/1274443.html (last visited Oct. 31, 2010). 
48 Id. 
49 Id. 
50 Id. 
51 Id. 
52 Id. 
53 Id. 
54 See, e.g., Pro Death Penalty Resource Community, 

Jury Recommends LWOP for Timothy O’Reilly in 

2001 FED Murder Case, 

http://off2dr.com/smf/index.php (scroll down, under 

cooperating with the FBI said that O’Reilly, 

“[s]eemed like he had no kind of remorse for 

the things he did[.]”
55

 The prosecution told a 

story of a man who, even while in custody, 

joked and laughed about his crimes.
56

  

O’Reilly’s lawyer, on the other hand, 

claimed his client was a tag-a-long, that the 

other men were hardened criminals who 

recruited a decent man into their plan.
57

  The 

jury had to decide who to believe.
58

 

 How was it though, that in a state 

that had outlawed the death penalty so long 

ago, O’Reilly faced the possibility of being 

put to death?
59

  As most in the legal field 

would surmise, because O’Reilly was 

charged under federal law, which allows for 

the death penalty, the possibility remained 

on the table even in Michigan.
60

  However, 

some question this type of federal 

jurisdiction.
61

 

 Among them is Kevin McNally, 

whose client, Marvin Gabrion, was 

sentenced to execution by a Michigan jury 

in 2002.
62

  The jury convicted Gabrion of 

murdering a young woman who had accused 

him of rape.
63

  The woman’s body was 

found in a national park and federal 

prosecutors were “able to use the FBI and a 

powerful grand-jury system to investigate 

[the woman’s] death.
64

  If not for the federal 

                                                                       
“General Crime,” click “U.S. Crime Related News,” 
then go to page 2 and click on title) (last visited Oct. 

31, 2010). 
55 Id. 
56 Id. 
57 Id. 
58 See, WWJ 950 Newsradio, No Death Penalty in 

Dearborn Murder, http://wwj.cbslocal.com/ (search 

“Timothy O’Reilly”) (last visited Oct. 31, 2010). 
59 Id. 
60 Brignall supra note 1. 
61 Lee Lupo, Supreme Court asked to address Marvin 

Gabrion 1997 murder conviction, MUSKEGON 

CHRONICLE, Jan. 9, 2009, available at 

http://www.mlive.com/ (search “Marvin Gabrion). 
62 Id. 
63 Id. 
64 Id. 
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government, Gabrion, who maintains his 

innocence, would probably never have been 

charged.
65

  Certainly, he would not be sitting 

on death row.
66

 

Controversy exists because based on 

traditional notions of dual sovereignty, it is 

hard to believe that “the federal government 

ha[s] jurisdiction over a murder in a small, 

mucky lake in Newaygo County.”
67

 

Appellate courts have upheld the 

concurrent state and federal jurisdiction in 

places such as national parks.
68

  But, 

dissenting judges have voiced the other side 

of the argument, commenting that such 

jurisdiction is a dangerous expansion of the 

federal government’s role in policing.
69

  For 

now, the death penalty remains available in 

Michigan, even though it is prohibited by 

state law.
70

 

The Michigan jury in Timothy 

O’Reilly’s case decided that he should not 

be put to death.
71

  It is reported that a 

majority of the jurors did vote for O’Reilly 

to die by lethal injection; however, four felt 

he did not deserve it.
72

  Whether right or 

wrong, Timothy O’Reilly escaped, joining 

Marvin Gambrion, the only other living 

member of death row as a result of a jury 

verdict in Michigan.
73

 

 

 

 

 

 

 

                                                
65 Id. 
66 See, Brignall supra note 1. 
67 Id.  
68 Id. 
69 Id. 
70 Id. 
71 Robert Brignall, Update: Timothy O’Reilly spared 

the needle, will spend life in federal prison, 
EXAMINER.COM, August 26, 2010, available at 

http://www.examiner.com/detroit (search “Timothy 

O’Reilly”). 
72 Id. 
73 Lupo supra note 19. 

 

Judicial Partisanship 
Disgustingly Clear in 

Michigan 
 

Daniel W. Cieslak 

 

 

On November 2, 2010, the 

ideological pendulum of the Michigan 

Supreme Court swung back to the right.
74

  

Mary Beth Kelly and Bob Young defeated 

Denise Langford-Morris and Alton Davis, 

giving conservatives a 4-3 majority on the 

state’s high court.
75

  The illusion that the 

judicial branch of Michigan’s government is 

not political has been fading for decades, 

and this year’s election shamelessly 

obliterated any remaining hopes that it is.
76

 

The Michigan Supreme Court 

campaigns spent more money on television 

advertisements than any judicial race in the 

country.
77

 Republicans for the most part 

swept the gubernatorial and legislative 

elections in Michigan, and the judicial races 

were a clean 2-0 sweep in favor of the 

Republican Party.
78

 

Apparently, you get what you pay 

for in Michigan elections.
79

  The Republican 

Party outspent everyone, including the 

candidates, on television advertisements, 

spending over $2 million.
80

  While the 

Michigan State Democratic Party ranked 

                                                
74 Joe Swickard, Mary Beth Kelly and Bob Young win 

spots, FREEP.COM, November 3, 2010, available at 

http://www.freep.com/ (search “Mary Beth 

Kelly”)(last visited Nov. 10, 2010). 
75 Id. 
76 Id. 
77 See, The Michigan Lawyer: A Blog From 

Michigan Lawyers Weekly, 
http://michiganlawyerblog.wordpress.com (search 

“supreme court TV”)(last visited Nov. 15, 2010). 
78 Swickard, supra note 1. 
79 The Michigan Lawyer, supra note 4. 
80 Id. 
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third on the list, at $1.4 million, the 

Republicans got an additional $780,000 

boost from the Law Enforcement Alliance of 

America.
81

  One group, Justice At Stake, a 

non-partisan watchdog organization, seeks 

to preserve fairness and impartiality in state 

and federal courts.
82

  The director of Justice 

At Stake, Bert Brandenburg, put it bluntly, 

“[p]olitical parties and independent groups 

hijacked this election, heavily outspending 

the candidates, and ads on both sides were 

riddled with questionable claims . . . . 

Michigan remains a ground zero for 

negative, costly court elections.”
83

 

 Out of the negative, costly court 

elections have emerged the winners – 

incumbent Bob Young, and newcomer Mary 

Beth Kelly.
84

  Bob Young grew up in 

Detroit and received his undergraduate 

degree and Juris Doctor (J.D.) at Harvard 

University.
85

  Bob Young considers himself 

a judicial conservative, which he defines as 

a justice that applies the law, and does not 

create it.
86

  His website cites Hathcock v. 

Wayne County as an example of his defense 

of individual constitutional rights.
87

 

 But certain interest groups 

historically aligned with the Democratic 

Party, namely Plaintiff’s attorneys, view 

Bob Young as a threat to an individual’s 

right to succeed in civil actions.
88

  Justice 

Young has been quoted as saying that 

Democrats have turned the Michigan 

Supreme Court into an “ATM machine” for 

trial lawyers.
89

  Young withstood quite a 

beating from the press during the election 

                                                
81 Id. 
82 Justice at Stake Campaign, 

http://www.justiceatstake.org/index.cfm (search 

“reform groups say”)(last visited Nov. 15, 2010). 
83 Id. 
84 Swickard, supra note 1. 
85 Id. 
86 Id. 
87 Id. 
88 Id. 
89 Id. 

stating that it “was as ugly as anything I 

could have imagined,” and that “[t]he only 

thing they didn’t do was accuse me of 

killing and eating puppies and babies.”
90

  

Perhaps deservedly, Justice Young also 

made a statement that has some wondering 

about how all of the negativity will affect his 

coming decisions: “I’m still standing, 

[w]hen you shoot at the king you’re 

supposed to kill him.”
91

 

 Justice Kelly’s campaign, for better 

or worse, lacked quite as much drama.
92

  

However, as Chief Judge at Wayne County 

Circuit Court and more recently as a family 

court judge, Kelly has made some 

controversial moves.
93

  In 2007, she tried to 

privatize the Friend of the Court, which 

some say was a politically motivated 

decision.
94

  Throughout the campaign, Kelly 

was also reminded of a costly decision to 

allow a dangerous juvenile delinquent to 

stay in Michigan.
95

  Still, her tenacity and 

connection to the family court are given a lot 

of credit for beating out Oakland County 

Circuit Judge Denise Langford-Morris and 

recent Supreme Court appointee Alton 

Davis.
96

 

 The Michigan Supreme Court has 

been pretty conservative for the majority of 

the last 20 years.  November 2, 2010, has 

solidified that the Court will most likely 

remain that way for the next several years.
97

  

While the State of Michigan is trying to shift 

its economy beyond a sputtering idle, it is 

                                                
90 Id. 
91 Id. 
92 Id. 
93 Judge Mary Beth Kelly: Family law bench stint 

aids high court bid, ASSOCIATED PRESS, October 29, 

2010, available at http://www.mlive.com/ (search 

“Judge Kelly family law”)(last visited Nov. 15, 
2010). 
94 Id. 
95 Swickard, supra note 1. 
96 Id. 
97 Id. 
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unclear how the election of a conservative 

majority will affect that effort.
98

 

 

 

 

 

 

Rochester Hills Man 
Prosecuted for Reading 

Wife's E-Mail 
 

Daniel W. Cieslak 

 

 A Rochester Hills man's "crime" has 

been a focus of national news lately.  Last 

year Leon Walker, 33, was suspicious that 

his wife, Clara, was cheating on him with 

her second husband.
99

  Unbeknownst to him, 

what he did next could put him in jail for 

five years.
100

  Walker obtained the password 

to and entered Clara's e-mail account.
101

 

After reading numerous e-mails, Walker's 

suspicions were confirmed.
102

  Because 

Clara's second husband had beaten her in 

front of their child, the child was to have no 

contact with the second husband.
103

  Walker 

knew that Clara had daily contact with her 

second husband and thought it was likely 

that Clara was taking her son to see him.
104

  

“The child's safety played a big part in his 

decision to read the e-mails,” Walker said.
105

  

Walker then turned the e-mails over to 

Clara's first husband, the father of the child, 

to protect the child.
106

  After the first 

                                                
98 Id. 
99 L.L. Brasier, Is Reading Wife's E-mail a Crime?  

Rochester Hills Man Faces Trial, DETROIT FREE 

PRESS, Dec. 26, 2010, available at  

www.freep.com/article/20101226/NEWS03/1226053

0/1318. 
100 Id. 
101 Id. 
102 Id. 
103 Id. 
104 Id. 
105 Id. 
106 Id. 

husband used the e-mails in court against 

Clara, she found out the source of them and 

went to the police.
107

  Clara has filed for 

divorce, which was finalized in early 

December.
108

 

Oakland County prosecutor Jessica 

Cooper charged Walker with felony 

hacking.
109

  The M.C.L. 752.795 states that 

"a person shall not intentionally and without 

authorization or by exceeding valid 

authorization do any of the following: access 

or cause access to be made to a computer 

program, computer, computer system, or 

computer network to acquire, alter, damage, 

delete, or destroy property or otherwise use 

the service of a computer program, 

computer, computer system, or computer 

network."
110

   

One obstacle facing the prosecution 

is to find a way Walker's actions fall within 

the statute.
111

  The prosecution's argument is 

that the entire internet is a computer 

network, and e-mail is a part of that 

network.
112

 Because Walker gained 

unauthorized access to his wife's e-mail, he 

violated the statute.  The opposing 

viewpoint is that Gmail runs the e-mail, and 

because Gmail does not fall into any of the 

categories the statute protects, there is no 

crime.
113

   

 The statute is designed to protect 

against hackers breaking into government 

computer systems and to identity theft.
114

  

                                                
107 Id. 
108 Id. 
109 Id. 
110 Id. 
111Id. 
112 Ann Zaniewski, Rochester Hills Man Charged 

With Crime for Checking Then-wife's E-mail, THE 

OAKLAND PRESS, Dec. 23, 2010, available at 

www.theoaklandpress.com//articles/2010/12/23/news

/local_news/doc4d1418f9ed80b014342424.txt?view
mode=fullstory. 
113 Id. 
114 CNN Wire Staff, Man Facing Trial on Hacking 

Charge Defends Reading Wife's e-mails, CNN, Dec. 

29, 2010, available at 
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Paul Callan, a criminal defense attorney in 

New York, thinks this charge is "a highly 

unusual use of a criminal statute."
115

  

Prosecutor Cooper defended the prosecution 

by saying "the guy is a hacker," that violated 

the statute and should be prosecuted.
116

   

 One aspect of Walker’s defense is 

that his wife had little to no expectation of 

privacy concerning the account.
117

  Clara 

allegedly kept all her passwords in a small 

book next to the computer.
118

  However, the 

passwords were obtained by a computer 

program Walker installed to collect input, 

not the book.
119

  The prosecution suggests 

that this program would not be needed if the 

passwords were, in fact, readily available.
120

  

Frederick Lane, a Vermont attorney and 

nationally recognized expert on electronic 

privacy, says that there could be enough 

gray area in the statute and facts that Clara 

could have an absolute expectation of 

privacy.
121

     

 This case presents a classic slippery 

slope scenario.
122

  About 45 percent of 

divorces involve some sort of electronic 

snooping, whether via Facebook, email, or 

other electronic networks.
123

  Could this 

case mean that there will be that many 

sentences handed out as well?  Could this 

law be applied to looking through someone 

else’s cell phone call log?  Could this statute 

criminalize parents for "spying" on their 

children's electronic communications?
124

     

 Michigan State Representative Tom 

McMillan has been especially critical of the 

                                                                       
edition.cnn.com/2010/CRIME/12/29/michigan.hacki

ng.spouse/index.html?hpt=T2 
115 Id. 
116 Id. 
117 Id. 
118 Brasier, supra note 1. 
119 Id. 
120 Id. 
121 Id. 
122 Id.  
123 Id. 
124 Id. 

prosecution.
125

  McMillan says that the 

charge is harassment and says if this case 

goes further he will introduce legislation 

clarifying that spouses are exempted from 

the statute.
126

  From his point of view, 

McMillan believes that there are much more 

serious crimes that warrant the prosecution's 

attention, and the domestic problems should 

be left at home.
127

 

 If similar statutes are enforced in 

every state in America and 45 percent of 

divorces include some sort of electronic 

snooping, why are other prosecutors not 

prosecuting for those "crimes?"
128

  Perhaps 

other prosecutors recognize the waste of 

time and money in prosecuting these types 

of cases.  This is the first time this type of 

statute is applied to a domestic case.
129

  

Once the trial begins in February, hopefully 

it will be the last of its kind.
130

   

   

 

Innocence Project Helps 
Texas Man Clear his Name 

 

Christopher Aluia 

 

 As lawyers and law students, we like 

to consider ourselves ministers of justice.  

But just as any man-made system, the 

American justice system has its flaws.  

Cornelius Dupree Jr. has been imprisoned 

since 1980 for a rape and robbery he did not 

                                                
125 Ann Zaniewski, State Representative from 

Rochester Hills: Criminal E-mail Case a 'Waste' of 

Money, THE OAKLAND PRESS, Dec. 29, 2010, 

available at 

www.theoaklandpress.com/articles/2010/12/29/news/

local_news/doc4d1aa92da7935712299790.txt. 
126 Id. 
127 Id. 
128 Brasier, supra note 1.   
129 Id. 
130Id. 
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commit.
131

  Every year of that time he has 

claimed innocence.
132

  In 2011, Texas 

finally tested his DNA and realized that 

Dupree was in fact innocent.
133

  

Unfortunately, Dupree was released from 

prison and on parole since July, 2010.
134

  

Although he would not face any more time 

in prison, to be exonerated and have the 

felonies erased from his record still brings 

Dupree a big sigh of relief.
135

   

Although Dupree's wrongful 

imprisonment is the longest Texas has seen, 

and the third longest in the United States, 

there are plenty of wrongfully imprisoned 

inmates who continue to be exonerated.
136

  

One New York organization is dedicated to 

helping these innocent individuals.
137

  The 

Innocence Project has been freeing innocent 

prisoners since 1992, when it was 

established by Barry Scheck and Peter 

Neufeld.
138

  In its nineteen years of 

existence, it has helped restore the good 

name of 265 people.
139

   

 Before the Innocence Project's 

existence, a Columbia Law School study 

                                                
131 James C. McKinley, Texas: DNA evidence clears 

man after 30 years, N.Y. TIMES, Jan. 3, 2011, 

http://www.nytimes.com/2011/01/04/us/04brfs-

DNAEVIDENCEC_BRF.html. 
132 Jeff Carlton, Texan declared innocent after 30 

years in prison, YAHOO (Jan. 4, 2011), 

http://news.yahoo.com/s/ap/20110104/ap_on_re_us/u

s_dna_exoneration_texas. 
133 Wade Goodwyn, DNA Exonerates Texas Man 

After 30 Years In Prison, NPR  (Jan. 4, 2011), 

http://www.npr.org/2011/01/04/132657669/DNA-

Exonerates-Texas-Man-After-30-Years-In-Prison. 
134 Associated Press, Texas man cleared after 30 

years in prison, BOSTON.COM (Jan. 3, 2011),  

http://www.boston.com/news/nation/articles/2011/01/

04/texas_man_exonerated_after_30_years_in_prison. 
135 Goodwyn, supra note 3. 
136 Innocence Project, www.innocenceproject.org 

(last visited Jan. 17, 2011). 
137 Id. 
138 Nico Hines, Hanging on by a fingernail: the 

Innocence Project, THE TIMES, May 8, 2010,  

http://www.timesonline.co.uk/tol/news/world/us_and

_americas/article7120165.ece. 
139 Innocence Project, supra note 6. 

showed that 5% of criminals, as many as 

100,000 individuals, were actually 

innocent.
140

  The Innocence Project receives 

roughly 3,000 letters annually from inmates 

and consider anywhere from 6,000-8,000 

potential cases at a time.
141

  From these 

applicants, the Innocence Project first 

determines which cases to take based on 

available DNA evidence.
142

  Then, if there is 

DNA evidence, the Innocence Project will 

decide whether a favorable result will 

exonerate the prisoner.
143

  The Innocence 

Project reports that DNA results may also 

affirm guilt, which it does equally as often 

as proving innocence.
144

 

 The reasons for these errors in the 

American justice system vary.
145

  It could 

result from incorrect eyewitness 

identification, improper forensic science, 

false confessions, or simply bad 

lawyering.
146

 It could even come from 

investigators believing there is a crime, 

when in-fact there has been none 

committed.
147

  This happens in the instance 

of a suicide deemed a homicide or an 

accidental fire thought to be arson.
148

  A 

                                                
140 Christine Lagorio, Learn more: The Innocence 

Project, CBS NEWS (Apr. 23, 2007), 

http://www.cbsnews.com/stories/2007/04/23/fyi/main

2719227.shtml. 
141Innocence Project, 

http://www.innocenceproject.org/Content/How_man
y_people_write_to_you_each_year.php (last visited 

Jan. 17, 2011). 
142 Innocence Project, 

http://www.innocenceproject.org/Content/How_do_y

ou_decide_who_to_represent.php (last visited Jan. 

17, 2011). 
143 Id. 
144 Innocence Project, 

http://www.innocenceproject.org/Content/How_often

_do_DNA_tests_prove_innocence_in_your_cases_D

oes_testing_ever_prove_guilt.php (last visited Jan. 

17, 2011). 
145 Truth in Justice, http://truthinjustice.org (last 

visited Jan. 17, 2011).  
146 Id. 
147 Id. 
148 Id. 
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good illustration of a miscarriage in justice 

is the Duke Lacrosse team case where a girl 

falsely accused three players of rape.
149

  The 

false accusation, together with an 

overzealous prosecutor, Mike Nifong, nearly 

put three innocent young men in prison for 

rape.
150

  

 Some inmates not only are 

exonerated, but they escaped the death 

penalty.
151

  At least 138 death row inmates 

have been vindicated, serving an average of 

nearly ten years in prison.
152

  After the 

Northwestern University based Innocence 

Project found over a dozen death row 

inmates innocent, the Illinois government 

introduced a moratorium on the death 

penalty, followed by 20 other states that 

followed Illinois's lead.
153

 

 Prisoners in some states do not even 

receive compensation for their time 

served.
154

  Most states have compensation 

statutes that set up a formula to determine 

how much an inmate should receive based 

on the amount of time he served. For 

example, in California, a wrongfully 

convicted prisoner can receive up to $100 

per day served in jail.
155

  Although some 

states cap their retribution (Tennessee has a 

$1 million dollar cap), it is nowhere near as 

bad as states that do not have compensation 

statutes.
156

  In Florida, Alan Crotzer, a 

newly exonerated inmate, did not receive 

                                                
149

 Duff Wilson & David Barstow, All charges 

dropped in Duke case, N.Y. TIMES, Apr. 12, 2007, 

http://www.nytimes.com/2007/04/12/us/12duke.html

?ref=dukelacrossesexualassaultcase. 
150 Id. 
151 Death Penalty Information Center, 

http://www.deathpenaltyinfo.org/innocence-list-

those-freed-death-row (last visited Jan 17, 2011). 
152Id. 
153 Hines, supra note 8. 
154 Criminal Law Lawyer Source, 
http://www.criminal-law-lawyer-

source.com/articles/compensation_wrongful_impriso

nment.html (last visited Jan. 17, 2011). 
155 Id. 
156 Id. 

any compensation, even though parolees 

were given $100 and a bus ticket.
157

  Florida 

has since amended its legislature to include 

a compensation statute, but many states still 

have not.
158

  If a state does not have a 

compensation statute, getting money for 

exonerated prisoners can prove difficult.
159

  

In order for a former inmate to receive 

money in those states, the individual must 

show that the police intentionally violated 

their rights.
160

  Eyewitness misidentification 

will not satisfy this standard.
161

  Because the 

majority of wrongfully imprisoned people 

are convicted because of misidentification, 

compensation may never come their way.
162

   

 The Innocence Project has spread 

throughout the United States and has local 

clinics in almost every state.
163

  Many of the 

bigger states have more than one clinic, and 

even Cooley Law School does its part in 

maintaining its own clinic.
164

  

Internationally, clinics can be found in 

Australia, New Zealand, Canada, and 

England.
165

  The clinics welcome local 

volunteer help on a project-basis and offers 

internships as well.
166

  It is funded mainly 

                                                
157 Paulson, What do states owe the exonerated, THE 

CHRISTIAN SCIENCE MONITOR, May 30, 2007, 

http://www.csmonitor.com/2007/0530/p01s02-

usju.html. 
158 Innocence Project, 

http://www.innocenceproject.org/news/LawView1.ph
p (last visited Jan. 17, 2011). 
159

 Paulson, supra note 27. 
160 Criminal Law Lawyer Source, supra note 24. 
161 Id. 
162 Innocence Project, 

http://www.innocenceproject.org/understand/Eyewitn

ess-Misidentification.php (last visited Jan 17, 2011). 
163 Innocence Project, 

http://www.innocenceproject.org/about/Other-

Projects.php (last visited Jan. 17, 2011) [hereinafter 

other projects]. 
164 Thomas M. Cooley Law School, 
http://www.cooley.edu/clinics/innocence.htm (last 

visited Jan 17, 2011). 
165 Innocence Project, supra note 33, other projects.   
166 Innocence Project, 

http://www.innocenceproject.org/Content/Are_there_
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through individual donations, and nearly a 

third of its contributions come from 

foundations.
167

  85% of the funding goes to 

program costs, such as litigation expenses, 

legislative hearings, and travel to and from 

cases.
168

 

 

      

 

Taco Bell's Beef: Is it What's 
for Dinner? 

 

Christopher Aluia 

 

 Every day, people rely on fast food 

restaurants because of their quick, cheap, 

and convenient character.
169

  Taco Bell, in 

particular, can satisfy late-night cravings.
170

  

However, one of its customers, Amanda 

Obney, was apparently not satisfied with her 

meal.
171

  Obney was unsure if Taco Bell 

could legally consider the meat it offers to 

be "beef."
172

  An Alabama law firm tested 

the meat and allegedly confirmed Obney’s 

                                                                       
volunteer_opportunities_available.php (last visited on 

Jan. 17, 2011). 
167 Innocence Project 

http://www.innocenceproject.org/Content/How_is_th

e_Innocence_Project_funded.php (last visited on Jan. 

17, 2011). 
168 Innocence Project, 
http://www.innocenceproject.org/Content/How_are_t

he_donated_funds_used.php (last visited on Jan. 17, 

2011). 
169 Miranda Hitti, Top 11 Reasons for Fast Food's 

Popularity, CBS NEWS, Dec. 2, 2008, available at 

http://www.cbsnews.com/stories/2008/12/03/health/

webmd/main4644837.shtml. 
170 Taco Bell, http://www.tacobell.com (last visited 

Feb. 4, 2011). 
171 Lawsuit Filed in California over Taco Bell Beef, 

CBS SAN FRANCISCO, Jan. 24, 2011, available at 

http://sanfrancisco.cbslocal.com/2011/01/24/lawsuit-
filed-in-california-court-over-taco-bell-beef. 
172 Dean Praetorious, Taco Bell Meat: Where's the 

Beef?, HUFFINGTON POST, Jan. 25, 2011, available at 

http://www.huffingtonpost.com/2011/01/25/taco-

bell-meat_n_813864.html. 

suspicions concerning the product Taco Bell 

advertises as being “beef."
173

  The test 

results showed that the meat only contained 

35 percent beef.
174

  Based on these test 

results, Obney sued Taco Bell for false 

advertising.
175

  The complaint alleges that 

the USDA requires a product to consist of at 

least 40 percent of actual beef, to call it beef, 

which makes Taco Bell, allegedly, 5 percent 

short of the standard.
176

   

 The lawsuit has attracted national 

interest.
177

  The story has made headlines in 

national newspapers, is all over the internet, 

and Steven Colbert even did a skit about 

it.
178

   

 Instead of beef, the complaint alleges 

the other 65 percent of the filling customers 

crave is water, isolated oat product, wheat 

oats, soy lecithin, maltodextrin, anti-dusting 

agent, autolyzed yeast extract, modified 

cornstarch, sodium phosphate, and 

                                                
173 Gregory Karp, Lawsuit Filed in Beef over Taco 
Bell 'Meat', LOS ANGELES TIMES, Jan. 24, 2011, 

available at 

http://www.latimes.com/news/nationworld/nation/wir

e/fl-taco-bell-suit-20110124,0,3088351.story. 
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175 Philip Caulfield, Taco Bell is Using False 

Advertising When it Calls its Food 'Beef,' According 

to Lawsuit, N.Y. DAILY NEWS, Jan 25, 2011, 

available at 

http://www.nydailynews.com/news/national/2011/01/

25/2011-01-
25_taco_bell_is_using_false_advertising_when_it_ca

lls_its_food_beef_according_to_la.html. 
176 Brett Michael Dykes, Attorneys Question Whether 

what Taco Bell Calls 'Beef' is Actually Beef, YAHOO 

NEWS, Jan. 25, 2011, available at 

http://news.yahoo.com/s/yblog_thelookout/20110125

/ts_yblog_thelookout/attorneys-question-whether-
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177 Taco Bell Takes its Beef with Lawsuit Public, 

DAILY RECORD Jan. 30, 2011, available at 

http://thedailyrecord.com/2011/01/30/taco-bell-takes-

its-beef-with-lawsuit-to-public/ [hereinafter DAILY 

RECORD]. 
178 Raphael Brion, Stephen Colbert on Taco Bell's 

Beef-ish Meat, Jan. 28, 2011, available at 

http://eater.com/archives/2011/01/28/colbert-on-taco-

bells-beefish-meat.php. 
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seasoning.
179

  The anti-duster agent, 

according to Taco Bell's website, is soybean 

oil.
180

  A Fox News contributor, Tanya 

Zuckerbrot, told Fox News that the additives 

"could be bad."
181

  She claims the USDA 

does not allow restaurant's ground beef to 

contain additives like water, phosphates, 

extenders, or binders, and still call it beef.
182

   

Taco Bell immediately began to fight 

back.
183

  Without denying allegations, a 

spokesperson from Taco Bell issued a 

statement saying Taco Bell is proud of its 

product, that it would stand by it, and that it 

will strongly contest the lawsuit.
184

  After 

the initial statement Robert Creed, President 

of Taco Bell, together with a new ad 

campaign, strenuously denied the 

allegations.
185

  The slogan for the campaign 

is "thank you for suing us."
186

  With this 

new campaign, Taco Bell is using the 

lawsuit to their advantage.
187

  It is taking 

every opportunity to get the word out that its 

meat is actually 88 percent beef, a stark 

                                                
179 Tom Laskawy, Taco Bell 'Beef': Mostly Not Beef, 

Jan. 25, 2011, available at 
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Beef, FOX NEWS, Jan 25, 2011, available at 
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182

 Id. 
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http://www.tacobell.com/company/newsreleasearticle

/Statement-Regarding-Class-Action-Lawsuit (last 

visited Jan 31, 2011) [hereinafter News Release]. 
184 M.B. Quirk, Lawsuit: Taco Bell Ground Beef is 

Really Just "Meat Filling," Jan. 24, 2011, available 

at http://consumerist.com/2011/01/lawsuit-says-taco-
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185 See News Release, supra note 14. 
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28, 2011, available at 

http://www.huffingtonpost.com/2011/01/28/taco-

bell-beef-meat-lawsuit-ads_n_815303.html. 
187 Id. 

contrast from the 35 percent the complaint 

alleges.
188

  Creed does a great job explaining 

the reason for not using 100 percent beef, 

saying that plain ground beef is dull, and the 

ingredients used are to spice it up to give it 

that Taco Bell taste.
189

  Creed compares the 

recipe to home-cooked chili, noting that 

what a person makes in their kitchen is not 

100 percent beef either.
190

    

 Taco Bell has even taken its side of 

the story to some of the biggest newspapers 

in America.
191

  It bought full-page ads in the 

Wall Street Journal and USA Today, and the 

"thank you for suing us" campaign has 

reached even further by utilizing 

YouTube.com to publicize Taco Bell's side 

of the story.
192

   

 Notably, Obney is not seeking 

monetary damages, only a change of Taco 

Bell's advertising to "taco filler" instead of 

"beef."
193

  In the alternative, Taco Bell could 

comply with the standard of beef and would 

not have to adjust their advertising.
194

  

Obney must prove that Taco Bell customers 

are being mislead and getting something 

other than what they actually bought.
195

  

One flaw in the complaint is that it cited 

USDA guidelines, however, those guidelines 

only apply to the suppliers that Taco Bell 

uses, not Taco Bell itself.
196

   

 PETA is commending Taco Bell for 

their use of less beef.
197

  PETA was happy to 
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hear the allegation that only 35 percent of 

the taco filling was beef.
198

  However, 

PETA may want to reserve its happiness 

until the parties reach a settlement, or the 

court makes a final decision.
199

    

 In the end, experts say Taco Bell's 

business will not suffer because of bad 

publicity from the lawsuit because 

customers are more interested in the 

convenience Taco Bell offers.
200

 Whether 

Taco Bell loses or not is yet to be seen; if it 

loses, its choices are limited, and its strategy 

to comply with the standards will be 

interesting.
201
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