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Billable Hours: The Day the 
Profession Died 

 
Christopher Aluia 

 
 In the 1960’s, attorneys charged 
clients using fee arrangements that are no 
longer prevalent today.1  State bars required 
minimum fees to avoid undervalued 
service.2  Professions such as medical 
doctors and dentists earned more than 
lawyers did, and the ABA published a 
pamphlet that’s central theme focused on 
attorneys’ shortcomings when it came to 
business.3  In the 1970’s, the Supreme Court 
voided the minimum service charges 
because they violated anti-trust laws.4  By 
then, differences between Federal and State 
Rules of Civil Procedure made litigation 
more troublesome and time consuming than 
ever.5  Under harsh criticism, facing rising 
costs of performing work, and having their 

                                                
1 Niki Kuckes, The Hours, LEGAL AFFAIRS, Sept. 
2002, available at 
http://www.legalaffairs.org/issues/September-
October-2002/review_kuckes_sepoct2002.msp. 
2 Kenneth G. Lore, Minimum Fee Schedules as Price 
Fixing: A Per Se Violation of the Sherman Act, 22 
AM. U. L. REV. 439, 441 (1973), available at 
http://www.wcl.american.edu/journal/lawrev/22/walz
er.pdf?rd=1. 
3 Ronda Muir, A Short History of the Billable Hour 
and the Consequences of Its Tyranny, LAW PEOPLE 
(Jun. 18, 2007), 
http://www.lawpeopleblog.com/2007/06/articles/prof
itability/a-short-history-of-the-billable-hour-and-the-
consequences-of-its-tyranny/. 
4 Katherine L. Brown & Kristin A. Mendoza, Ending 
the Tyranny of the Billable Hour: A Mandate for 
Change for the 21st Century Law Firm, 51 N.H. B. J. 
66, 66-67 (2010), available at 
http://www.nhbar.org/uploads/pdf/BJ-Summer2010-
Vol51-No1-Pg66.pdf. 
5 Roger Michael Michalski, Tremors of Things to 
Come: The Great Split Between Federal and State 
Pleading Standards, 120 YALE L.J. 109, 111-114 
(2010), available at 
http://www.yalelawjournal.org/images/pdfs/904.pdf.  

minimum wage axed by the Supreme Court 
ruling, lawyers needed a new fee 
arrangement.6  Lawyers turned to the 
“billable hour” system because it increased 
profits, paid lawyers for their time, and had 
not been banned.7   

Though it was a solution for the 
lawyer’s problem in the 1970’s, the billable 
hour fee arrangement has become a problem 
with most clients today.8  Because a client 
pays a firm or lawyer by the hour, there is 
no incentive for the lawyer to handle a legal 
matter timely.9 Lawyers do have an 
incentive to prolong a matter to meet 
minimum, or target, billable hour 
requirements set by their firms.10  Once a 
client employs a firm, the client has minimal 
control over the fees.11  Instead, the client 
must spend more money analyzing and 
auditing the bill to make sure they received 
the services for which they paid.12  

Some law students also find the 
billable hour unacceptable.13  Because firms 
continue to raise minimum billable hours, 
associates’ quality-of-life is in free-fall.14  

                                                
6 Muir, supra note 3. 
7 Kuckes, supra note 1. 
8 Evan R. Chesler, Lawyers Should Bill the way Joe 
the Contractor Does, FORBES, Jan. 12, 2009, 
available at 
http://www.forbes.com/forbes/2009/0112/026.html. 
9 Glenn Harrington, Value, Efficiency, and the 
Billable Hour, ARTICLES FACTORY, Jan. 6. 2010, 
available at 
http://www.articlesfactory.com/articles/business/valu
e-efficiency-and-the-billable-hour.html. 
10 Id. 
11 AFFINITO LAW FIRM, 
http://www.affinitofamilylaw.com/death-to-the-
billable-hour  (last visited Feb. 28, 2011). 
12 Douglas McCollam, The Billable Hour: Are its 
Days Numbered?, LAW.COM, Nov. 28, 2005, 
available at 
http://www.law.com/jsp/cc/PubArticleCC.jsp?id=113
2653918886. 
13 Muir, supra note 3. 
14 Melody Kramer, Quality vs. Quantity – the Billable 
Hour Mousetrap, NAT’L ASSOC. OF FREELANCE 
LEGAL PROFESSIONALS (Jan. 28, 2009), 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Many students are willing to take lower 
salaries in exchange to have a life outside of 
the firm.15  One group, Students Building a 
Better Legal Profession, comprised of 
students from prominent law schools such as 
NYU, Yale and Stanford, wrote a letter to 
100 of America’s biggest law firms.16  The 
letter requested the firms to lower the 
billable hour requirement, improve law-firm 
life, and make billable expectations clear.17  
The group’s intent, then, was to make two 
lists: one comprised of law firms that 
complied, and one with the firms that did 
not.18  This would allow students to choose 
from firms that are willing to accommodate 
their needs.19  If a firm is willing to pay 
first-year associates $150,000, then those 
associates must have some bargaining 
power, and Students Building a Better Legal 
Profession is taking advantage of it.20         
 Law students have good reason to be 
apprehensive of rising billable hour 
requirements.21  A law firm’s billable hour 
requirement varies depending on the region 
and the firm’s size.22  Some firms’ 
requirements can be as low as 1,400 billable 
hours per year, but most firms require 1,800-
2,300 per year.23  One New York firm, 
Wachtell, Lipton, Rosen, & Katz, recently 
                                                                       
http://freelancelegalprofessionals.blogspot.com/2009/
01/quality-vs-quantity-billable-hour.html. 
15 Muir, supra note 3.   
16 Id. 
17 Id. 
18 Id. 
19 See id. 
20 Carolyn Elefant, Building a Better Legal 
Profession, but for Whom?, LEGAL BLOG WATCH 
(Apr. 7, 2009, 3:11PM), 
http://legalblogwatch.typepad.com/legal_blog_watch/
2009/04/are-students-building-a-better-profession-
when-many-still-cant-find-jobs.html.  
21 See Yale Law School Career Development Office, 
The Truth About the Billable Hour (Jul. 2010), 
http://www.law.yale.edu/documents/pdf/CDO_Public
/cdo-billable_hour.pdf..  
22 NALP, http://www.nalp.org/2006maybillablehours 
(last visited Feb. 28, 2011).  
23 Id. 

raised its requirement to 4,500 billable hours 
a year, which is 86.5 hours a week.24  In 
exchange for asking associates to bill more 
than half of the total hours in a calendar 
year, Wachtell rewards its employees with 
salaries in excess of $300,000 plus 
bonuses.25  A Wachtell partner told the 
Harvard Law Record that the firm had 
planned to raise salaries, but could not raise 
salaries without increasing the workload, 
because that would discourage hard work.26  
Wachtell’s story illustrates the point that law 
has gone from a proud profession that 
focused on helping others to a business that 
only worries about the bottom line.27  

Recently, the emphasis on the 
billable hour is starting to backfire.28  Many 
firms are looking into alternative fee 
arrangements to accommodate their clients’ 
needs.29  One Georgia firm, Ford & Harris, 
has eliminated billable hours for first-year 
associates.30  The firm hopes that if the first-
year associates concentrate on learning, 
rather than meeting billable hour 
requirements, they will learn quicker, which 
will make them more valuable, while still 
billing some of their work.31  This strategy is 
putting more trust in these associates, letting 

                                                
24 Seymour Green, Wachtell Announces New Billable 
Hours Target, Higher Bonus, HARVARD LAW 
RECORD, Apr. 3, 2008, available at 
http://www.hlrecord.org/2.4477/wachtell-announces-
new-billable-hours-target-higher-bonus-1.577745. 
25 Id. 
26 Id. 
27 See id. 
28 Melissa Maleske, A Matter of Time: Law Firms 
Move Away from the Billable Hour, INSIDE COUNSEL, 
Mar. 1, 2010, available at 
http://www.insidecounsel.com/Issues/2010/March-
2010/Pages/A-Matter-of-Time-Law-firms-move-
away-from-the-billable-hour.aspx. 
29 Id. 
30 Leigh Jones, Firm Kills Billable Hour for First-
Year Associates, LAW.COM, Aug. 20, 2007, available 
at 
http://www.law.com/jsp/article.jsp?id=11873413251
48&rss=newswire&slreturn=1&hbxlogin=1. 
31 Id. 
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them actually soak in their new work 
environment rather than constantly worrying 
about billable hours.  The plan focuses on 
bettering the learning environment for new 
lawyers, but the bottom line still revolves 
around profits.32   
 A Yale study examined the amount 
actually worked when billing hourly.33  The 
study began with a ten-hour day.34  The 
study reduced the ten hours by two and a 
half hours due to coffee breaks, lunch, and 
other activities for which an attorney cannot 
bill.35  The study found that an attorney 
would bill seven and a half hours of the ten-
hour total, which is thirty-seven and a half 
hours per week.36  Before multiplying that 
by weeks in a year, the study removes five 
weeks for vacation.37  Therefore, an attorney 
will bill 1,762 hours for the year.38  If the 
attorney bills twenty more minutes per day, 
five days per week, that attorney will 
surpass 1,800 billable hours.39  But an 
attorney billing 1,800 hours will have been 
at work for 2,420 hours.40  Because many 
law firms require over 2,000 billable hours 
per year, it is easy to see why the billable 
hour intimidates students and new lawyers.41              

Doing away with billable hour is not 
going to happen overnight, if it ever 
happens.42  For big firms, using alternative 
fee arrangements is not practical.43  Firms 
can easily measure billable hours in six-
minute intervals, or one-tenth of an hour, 
and the use of the billable hour leads to 
predictable revenue.44   
                                                
32 See id. 
33 Yale, supra note 21. 
34 Id. 
35 Id. 
36 Id. 
37 Id. 
38 Id. 
39 Id. 
40 Id. 
41 Id. 
42 See Maleske, supra note 28. 
43 Id. 
44 Id. 

Although the billable hour is not 
ideal for clients, it is unlikely that firms will 
replace the fee arrangement.45  The amount 
of revenue the billable hour generates, 
together with its ease of regulation and 
measurement, make it difficult to replace.46  
Law students can try to change a firm’s fee 
arrangement policy using the students’ 
bargaining power, but firms have used the 
billable hour for over fifty years, and are 
currently unwilling to adjust.47  Unless many 
law students can hold their current opinion 
until they become partners, or clients 
collectively start demanding an alternative 
fee arrangement, the legal profession will 
remain a business.48  

                                                
45 McCollum, supra note 12. 
46 Id. 
47 Muir, supra note 3. 
48 Ryan Peacock, Law Field Seeks Alternative to 
Billable-Hours System, DENVER BUSINESS JOURNAL, 
Apr. 19, 2009, available at 
http://www.bizjournals.com/denver/stories/2009/04/2
0/focus3.html. 
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 Florida Judge Rules "Obama-

care" Unconstitutional  
 

Christopher Aluia 
 

 President Obama signed a national 
healthcare plan into law in March of 2010, 
entitled the Affordable Care Act (ACA).1  
The new law created by the act mandates 
every citizen to carry health insurance.2  It 
requires all employers to offer health 
insurance to its employees and individuals to 
accept healthcare.3  According to the ACA, 
the government will tax employers who 
refuse to carry insurance for all employees.4  
Individuals will be taxed for refusing 
healthcare.5 
 The latter provision is entitled the 
"individual mandate," because it mandates 
individuals to get health insurance.6  
Congress used the Commerce Clause as 
their basis for the individual mandate.7  The 
Commerce Clause allows Congress to 
                                                
1 INTERNAL REVENUE SERVICE, 
http://www.irs.gov/newsroom/article/0,,id=220809,0
0.html (last visited Feb. 12, 2011). 
2 Tim Andrews, What is Obamacare?, AMERICANS 
FOR TAX REFORMS, (July 22, 2009 4:59 PM), 
http://www.atr.org/obamacare-a3568. 
3 The Employer Mandate, OBAMACARE WATCH, 
http://www.obamacarewatch.org/primer/employer-
mandate (last visited Feb. 12, 2011). 
4 Kate Pickert, Health Reform: Weighing up the 
Employer Mandate, TIME, Jul. 26, 2011, available at 
http://www.time.com/time/business/article/0,8599,20
06418,00.html. 
5 Jack M. Balkin, The Constitutionality of the 
Individual Mandate for Health Insurance, THE NEW 
ENGLAND JOURNAL OF MEDICINE, Jan. 13, 2010, 
available at http://healthpolicyandreform.nejm.org/. 
6 Id. 
7 U.S. CONST. art. I, § 8, cl. 3; Ilya Shapiro, 
Government Essentially Concedes Commerce Clause 
Challenge to Obamacare, Calls Individual Mandate 
a Tax, CATO AT  LIBERTY, (July 19, 2010 8:42 AM), 
http://www.cato-at-liberty.org/government-
essentially-concedes-commerce-clause-challenge-to-
obamacare-calls-individual-mandate-a-tax/. 

control interstate commerce.8  Although 
Congress has used the Commerce Clause as 
a basis to pass many laws, Congress has 
never used the Commerce Clause to penalize 
inaction.9  The individual mandate's purpose 
is to do just that.10   
 Minutes after President Obama 
signed the ACA into law, twenty-six states 
filed a lawsuit in Pensacola, Florida's federal 
court.11  The complaint alleges that 
Congress has no authority to penalize people 
for not obtaining health insurance.12  The 
presiding judge, Judge Vinson, agreed.13  In 
his opinion, granting summary judgment to 
the 26 plaintiff states, Judge Vinson 
admitted that the decision was a tough one.14  
In the end, he reasoned that because the 
individual mandate is a big part of the ACA, 
and not severable, the entire Act is invalid.15  
                                                
8 Commerce Clause Limitations on State Regulation, 
UNIVERSITY OF MISSOURI-KANSAS CITY SCHOOL OF 
LAW, 
http://www.law.umkc.edu/faculty/projects/ftrials/conl
aw/statecommerce.htm (last visited Feb. 12, 2011). 
9 Timothy Jost, Analyzing Judge Vinson's Opinion 
Invalidating the ACA, HEALTH AFFAIRS BLOG 
 (Feb. 1, 2011) 
http://healthaffairs.org/blog/2011/02/01/analyzing-
judge-vinsons-opinion-invalidating-the-aca/. 
10 Jeff Norman, Why the Individual Mandate is 
Doomed, THE HUFFINGTON POST, Feb. 10, 2011, 
available at http://www.huffingtonpost.com/jeff-
norman/why-the-individual-mandat_b_821153.html. 
11 Janet Zink & Alex Leary, Florida Judge Rules 
Federal Health Care Legislation is Unconstitutional, 
ST. PETERSBURG TIMES, Feb. 1, 2011, available at 
http://www.tampabay.com/news/health/florida-judge-
rules-federal-health-care-legislation-is-
unconstitutional/1148731. 
12 Id. 
13 Id. 
14 THE WALL STREET JOURNAL, Jan. 31, 2011, at 76, 
available at 
http://online.wsj.com/public/resources/documents/01
3111healthcareruling.pdf  
15 Joe Wolverton, Federal Judge in Florida Declare 
Obamacare Unconstitutional, THE NEW AMERICAN, 
Feb. 1, 2011, available at 
http://www.thenewamerican.com/index.php/usnews/c
onstitution/6142-federal-judge-in-florida-declares-
obamacare-unconstitutional-in-its-entirety. 
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Judge Vinson clarified that it is not the 
regulation of healthcare that is 
unconstitutional.16 
 Though he ruled against the Act, 
Judge Vinson did not impose an injunction 
because the Act does not take effect until 
201417.  Judge Henry Hudson, a federal 
district judge in Virginia, decided the ACA 
is unconstitutional in December of 2010, 
and similarly decided not to enjoin the ACA 
pending appeal.18  The difference between 
Judge Vinson's and Judge Hudson's opinions 
is that Judge Hudson did not declare the 
entire ACA unconstitutional, only the 
individual mandate.19 
 Other courts have decided differently 
on the issue.20  Although most courts have 
dismissed cases for procedural issues, two 
federal courts have decided that the act is 
constitutional.21  Judge Norman Moon from 
Virginia’s Western District and Judge 
George Caram Steeh from Michigan’s 
Eastern District have upheld the individual 
mandate.22  The Department of Justice 
                                                
16 Id. 
17 William A. Jacobson, Florida Judge Rules Against 
Obamacare, Injunction Denied as Unnecessary Since 
Entire Law Unconstitutional, LEGAL INSURRECTION, 
Jan. 31, 2011, available at 
http://legalinsurrection.blogspot.com/2011/01/florida
-judge-rules-against-obamacare.html 
18 Ariane Devogue, Virginia Judge Strikes Down Key 
Part of Obama Health Care Law, ABC NEWS, Dec. 
13, 2010, available at 
http://abcnews.go.com/Politics/health-care-law-
virginia-judge-rule-constitutionality-individual-
mandate/story?id=12377565. 
19 Id. 
20 Cynthia Tucker, Obamacare: The Score Now Tied 
2-2, ATLANTA JOURNAL-CONSTITUTION, Feb. 1, 
2011, available at http://blogs.ajc.com/cynthia-
tucker/2011/02/01/obamacare-the-score-now-tied-2-
2/. 
21 Id. 
22 Ian Millhiser, A Second Federal Judge Holds that 
the Affordable Care Act is Constitutional, THINK 
PROGRESS, Nov. 30, 2010, available at 
http://thinkprogress.org/2010/11/30/aca-victory2/; 
Igor Volsky, Virginia Judge Finds Individual 
Mandate Unconstitutional, THINK PROGRESS, Dec. 

argued that Congress could use the 
Commerce Clause to enforce the individual 
mandate because if citizens without 
insurance cannot pay medical bills, the cost 
falls on individuals who do have insurance; 
therefore, the law is regulating trade.23  
Interestingly, democratic presidents 
appointed both judges who held the ACA is 
constitutional.24  Likewise, republican 
presidents appointed both judges who held 
the individual mandate is unconstitutional.25            
 The Department of Health plans to 
appeal the decision to the United States 
Court of Appeals for the 11th Circuit.26  The 
11th Circuit is generally a conservative 
court, and if partisan lines continue to divide 
the issue, that court will affirm Judge 
Vinson's decision.27  This issue is very likely 
to reach the Supreme Court.28  This case 
would present Chief Justice Roberts with his 
first opportunity to extend or limit Congress’ 
power using the Commerce Clause.29  

                                                                       
13, 2010, available at 
http://thinkprogress.org/2010/12/13/va-hcr-
unconstitutional. 
23 Kevin Sack, Federal Judge Rules That Health Law 
Violates Constitution, N.Y. TIMES, Jan. 31, 2011, 
available at 
http://www.nytimes.com/2011/02/01/us/01ruling.htm
l 
24 Id. 
25 Id. 
26 Andy Peters, Health-Care Appeal may go to 11th 
Circuit, ATLANTA BUSINESS CHRONICLE, Feb. 11, 
2011, available at 
http://www.bizjournals.com/atlanta/print-
edition/2011/02/11/health-care-appeal-may-go-to-
11th.html. 
27 See Tucker, supra note 20. 
28 Andrew Cohen, Could Health-Care Reform Make 
Its Way to the Supreme Court?, VANITY FAIR, Mar. 
2010, available at 
http://www.vanityfair.com/online/daily/2010/03/coul
d-health-care-reform-make-its-way-to-the-supreme-
court.html. 
29 Michael A. Lindenburger, Health Reform: 
SCOTUS to Dial Back Federal Power?, TIME, Feb. 2, 
2011, available at 
http://www.time.com/time/nation/article/0,8599,2045
553-2,00.html. 
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Justice Robert’s predecessor, Chief Justice 
Rehnquist, had limited Congress’ use of the 
Commerce Clause in two cases.30  Although 
the attention maybe on Chief Justice 
Roberts, Justice Kennedy is the current 
swing vote on the bench, and the decision 
will likely be in his hands.31  Attorney 
General Ken Cuccinelli has petitioned the 
Supreme Court to expedite a ruling in the 
case.32  Because the legislation would take 
effect in 2014, the Supreme Court should act 
quickly to resolve this partisan dispute.33   
 

                                                
30 Id. (referring to U.S. v. Lopez, 514 U.S. 549 (1995) 
& U.S. v. Morrison 529 U.S. 598 (2000)). 
31 Id.; James Memmott, Kennedy is the Swing Vote on 
the Supreme Court, MUCKETY, Jul. 2, 2009, available 
at http://news.muckety.com/2009/07/02/kennedy-is-
the-swing-vote-on-the-supreme-court/17601. 
32 Jim Nolan, Cuccinelli Asks Supreme Court to 
Expedite Health-Care Ruling, RICHMOND TIMES-
DISPATCH, Feb. 10, 2011, available at, 
http://www2.timesdispatch.com/news/2011/feb/10/T
DMET01-cuccinelli-asks-supreme-court-to-expedite-
-ar-832483/. 
33 Id. 
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The Pot Calling the Kettle . . . 
Gay?  

 
Christopher Aluia 

 
 In 1863, Abraham Lincoln signed the 
Emancipation Proclamation into law and 
freed enslaved African Americans.1  
Although this was a large step forward, it 
was just a drop in the African American-
equality bucket.2  African Americans did not 
begin to enjoy the same freedoms offered to 
Caucasians until 100 years after the 
Emancipation Proclamation.3  Landmark 
decisions, such as Plessy v. Ferguson, which 
validated the Separate but Equal doctrine, 
held back African Americans from true 
equality for more than half a century.4  
Through the work of people like Thurgood 
Marshal, who later became the first African 
American Supreme Court Justice, and Dr. 
Martin Luther King, the race barrier was 
broken, and the courts and laws began to 

                                                
1 NATIONAL ARCHIVES & RECORD ADMINISTRATION, 
The Emancipation Proclamation, 
http://www.archives.gov/exhibits/featured_document
s/emancipation_proclamation/, (last visited Mar. 11, 
2011). 
2 Adam Lange, Today in Civil Rights History: 
President Lincoln Issues the Emancipation 
Proclamation, THE LEADERSHIP CONFERENCE (Sept. 
22, 2009), 
http://www.civilrights.org/archives/2009/09/707-
emancipation.html.  
3 Lisa Cozzens, The Civil Rights Movement 1955-
1965: Introduction, WATSON.ORG, (Jun. 22, 1998), 
http://www.watson.org/~lisa/blackhistory/civilrights-
55-65/. 
4 Plessy v. Ferguson, 163 U.S. 537 (1896); Thomas 
Zimmerman, Plessy v. Ferguson, BOWLING GREEN 
STATE UNIVERSITY, (Spring 1997), 
http://www.bgsu.edu/departments/acs/1890s/plessy/p
lessy.html 

favor equality for the African American 
race.5   
 America recognized its significant 
error in its laws and Supreme Court 
decisions regarding African Americans, but 
homosexuals are still battling with the 
United States for their equality.6  Laws and 
policies such as the recently repealed U.S. 
Army’s “Don’t Ask, Don’t Tell” policy 
intend to limit the rights of homosexuals.7  
Laws such as these are an embarrassment to 
a country that prides itself on liberty and 
"justice for all."8    
 Recently, President Obama has 
stated that the Defense of Marriage Act 
(DOMA) is unconstitutional.9  DOMA 
stated that the federal government would not 
recognize homosexual marriage regardless 
of whether state law allowed homosexual 
marriage.10  The President based his 
decision in law, and not his own personal 
belief.11  A spokesperson for the White 
House stated that Obama is "grappling" with 
his own view of gay marriage.12  The 
President’s reasoning is ironic and 
                                                
5 THURGOOD MARSHALL, 
www.thurgoodmarshall.com/home.htm (last visited 
Mar. 12, 2011); Martin Luther King Jr. and the Civil 
Rights Movement, THE SEATTLE TIMES available at 
http://seattletimes.nwsource.com/special/mlk/. 
6 Minh T. Nguyen, Civil Rights - The History of Gay 
Rights, ENDERMINH.COM, (1999), 
http://enderminh.com/minh/civilrights.aspx. 
7 Jim Garamone, 'Don't Ask' Repeal Training Set to 
Begin, U.S. DEPT. OF DEFENSE, (Feb. 14, 2011) 
http://www.defense.gov/news/newsarticle.aspx?id=6
2806. 
8 The Pledge of Allegience, U.S. HISTORY.ORG, 
http://www.ushistory.org/documents/pledge.htm. 
9 Obama: DOMA Unconstitutional, DOJ Should Stop 
Defending in Court, THE HUFFINGTON POST, Feb. 23, 
2011, available at 
http://www.huffingtonpost.com/2011/02/23/obama-
doma-unconstitutional_n_827134.html [hereinafter 
DOMA Unconstitutional] 
10 DOMA WATCH, 
http://www.domawatch.org/index.php, (last visited 
Mar. 14, 2011). 
11 DOMA Unconstitutional, supra note 9. 
12 Id. 
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hypocritical because he represents a great 
achievement for African Americans in being 
the first black president, yet personally 
believes it is acceptable to discriminate 
against the homosexual minority.13 
 Many African Americans find the 
parallel between the homosexual civil rights 
movement and the African American's civil 
rights movement offensive.14  Some polls 
show that African Americans are the most 
conservative group in regards to homosexual 
equality and gay marriage.15  The African 
American advocacy against homosexual 
rights is as ironic and hypocritical as 
Obama's opinion on homosexual marriage.16  
One argument Christian African Americans 
make is that the Bible condemns 
homosexuality.17  Similarly, the President of 
the Confederate States of America, Jefferson 
Davis, cited the Bible in his defense of 
slavery.18  Another argument made by those 
against gay marriage states that marriage is a 
traditional institution that should only exist 
between a man and a woman.19  Likewise, 
America used the "traditional institution" 
argument to defend slavery up until the 19th 
century.20  The argument of tradition is an 
exceedingly weak one when the government 
strips fundamental rights from its citizens.21      

                                                
13 See id. 
14 Rodney Hayes, Texas: 'Gay Rights,' Civil Rights 
Not the Same, Black Leaders Say, BP NEWS, May 24, 
2004, available at 
http://www.bpnews.net/bpnews.asp?ID=18338. 
15 Michael Foust, Is There a Parallel Between 
Homosexual, Civil Rights?, BP NEWS, Dec. 12, 2003, 
available at 
http://www.bpnews.net/bpnews.asp?ID=17265. 
16 See id. 
17 Hayes, supra note 14. 
18 RELIGIOUS TOLERANCE, 
http://www.religioustolerance.org/sla_bibl.htm, (last 
visited Mar. 14, 2011). 
19 See Foust, supra note 15. 
20 Ken Ristau, Slavery and the Southern 
Philosophies, ANDURIL, (Nov. 24, 1998), 
http://anduril.ca/bible/essays/ce_his120.html. 
21 Id. 

 Although there are similarities 
between the black civil rights movement and 
the gay civil rights movement, there are 
many distinctions.22  The practice of slavery 
is without doubt a horrible and disgusting 
abuse of a human being.23  In no way can 
the socially acceptable atrocities of slavery, 
and the appalling actions taken against 
blacks during the civil rights movement in 
the 1950's and 60's amount to the struggle 
homosexuals face today.24  Though ignorant 
people still commit hate crimes against 
homosexuals, the public widely condemns 
violence against homosexuals.25  Rather, the 
similarities between the two civil rights 
movements lie in the defense of stripping 
American citizens of their fundamental 
rights.26  A Texas pastor claims that the two 
civil rights movements cannot be compared 
because homosexuals have not endured 200 
years of slavery, been declared three-fifths 
human, and denied the right to vote.27  It is 
true that African Americans had to 
overcome many more hardships than 
homosexuals do, but there are still obstacles 
the homosexual community must face.  28  
These obstacles bear a striking resemblance 
to those the African Americans had to 
overcome.29  
 For centuries, America, and 
humankind altogether, has gone through a 

                                                
22 Hayes, supra note 14. 
23 Id. 
24 Ronald L. F. Davis, Slavery in America: A 
Historical Overview, SLAVERY IN AMERICA, 
http://www.slaveryinamerica.org/history/hs_es_overv
iew.htm.; Hayes, supra note 14. 
25 ABOUT GAY LIFE, 
http://gaylife.about.com/od/hatecrimes/Hate_Crimes.
htm, (last visited Mar. 14, 2011). 
26 Hayes, supra note 14; DOMA WATCH, supra note 
10. 
27 Hayes, supra note 14. 
28 Vic Bilson, Homosexuality as a Civil Right, 
JEREMIAH PROJECT, 
http://www.jeremiahproject.com/trashingamerica/ho
mosexrights2.html. 
29 Id. 
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cycle that seems to repeat itself: a powerful 
majority discriminates against a minority, 
the minority fights back, the majority 
eventually gives in and apologizes to the 
minority.30  Explorers took advantage of 
Native Americans in the 15th and 16th 
centuries; whites enslaved and oppressed 
blacks in the 17th, 18th, and 19th centuries; 
and Hitler slaughtered Jews in the 20th 
century all before the violent African 
American civil rights movement.31  Though, 
the homosexual civil rights movement has 
been less violent than the above-mentioned 
atrocities, it has casualties.32  America is 
slowly recognizing its mistake by repealing 
the Don't Ask Don't Tell policy and 
declaring DOMA unconstitutional, but 
America has already repeated this 
embarrassing and ridiculous gaffe.33  
America must finally learn its lesson, end 
this absurd cycle of hate, and accept the 
differences in a minority.34  Until then, 
America will repeat its foolish behavior, and 
continue to humiliate its minorities because 
of their differences.35                  
 

                                                
30 See A History of Opression and Resistance, 
REVCOM, (Feb. 19, 2006), 
http://revcom.us/a/035/black-history-month-pt1.htm. 
31 Id.; U.S. HOLOCAUST MEMORIAL MUSEUM, 
http://www.ushmm.org/wlc/en/article.php?ModuleId
=10005143, (last visited Mar. 14, 2011). 
32 Nguyen, supra note 6. 
33 DOMA Unconstitutional, supra note 9; Ed 
O'Keefe, 'Don't Ask, Don't Tell' is Repealed by 
Senate; Bill Awaits Obama's Signing, The 
Washington Post, Dec. 19, 2010, available at 
http://www.washingtonpost.com/wp-
dyn/content/article/2010/12/18/AR2010121801729.ht
ml . 
34 The Oppression of Black People, The Crimes of 
This System and the Revolution We Need, REVCOM, 
http://revcom.us/a/144/BNQ-en.html. 
35 Id. 
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Debate Rages Regarding 

Michigan’s “Open Carry” 
Firearm Policy 

 
Geoffrey Weed 

 
 In April 2011, a weeklong protest 
took place at universities nationwide, 
including Michigan’s Grand Valley State 
University.1  The protest centered around 
what is arguably one of the most contentious 
political issues in contemporary America: 
gun control.2 Interestingly, the thousands of 
students who took part in the protest did so 
to oppose both state laws and school policies 
that ban students from carrying handguns on 
campus, even if those students have valid 
concealed-weapons permits.3 The students 
demonstrated by wearing empty gun holsters 
on their hips for a one-week period.4  

The protesters were organized under 
the group Students for Concealed Carry on 
Campus, which was formed in reaction to 
the 2007 incident at Virginia Tech where a 
student gunman murdered thirty-seven 
people.5 Brian Tucker, the president of the 
group’s chapter at Grand Valley, expressed 
the belief that college students would be 
safer on campus if armed. 6 Others disagree, 
including representatives from the Brady 
Campaign to Prevent Gun Violence, who 
argue that college campuses are a 

                                                
1 Lisa Ermak, GVSU Students Join Protest for Right 
to Carry Gun on Campus, HOLLAND SENTINEL, Apr. 
7, 2011, 
http://www.hollandsentinel.com/news/x230263549/G
VSU-students-join-protest-for-right-to-carry-gun-on-
campus. 
2 See id. 
3 Id. 
4 Id. 
5 Gun-carrying Students Would Make US Colleges 
'Safer,' BBC NEWSBEAT, Apr. 18, 2011, 
http://www.bbc.co.uk/ newsbeat/13112819. 
6 Ermak, supra note 1. 

particularly bad place to allow firearms 
because “the college years are the peak for 
engaging in gun crimes, abusing drugs and 
alcohol, attempting suicide, and having 
other mental health problems.”7 
 While concealed weapons laws and 
policies stir up a great deal of debate on 
their own,8 these days verbal combat is also 
being waged in Michigan over the state’s 
“open carry” policy, which is in many ways 
a microcosm of the larger gun control 
debate.9  Michigan’s statutory scheme10 
permits “any person who is over the age of 
18 and does not have a criminal record to 
carry a holstered firearm in public, except at 
a bank, church, court, theater, sports arena, 
day care center, hospital, bar or federal 
facility.”11  
 The debate over this “open carry” 
policy came to a partial head in 2010 when 
the organizers of the annual “Arts, Eats, and 
Beats” event tried to ban festival-goers from 
carrying handguns at the festival, which was 
held in downtown Royal Oak.12  The 
festival’s producer, Jon Witz, argued that he 
had the right to restrict access because the 
event was private.13 Witz theorized that even 
though the event was to be held on the 
public sidewalks and roadways of Royal 
Oak, the agreement between the festival and 
Royal Oak was “akin to” a lease of those 

                                                
7 Id. 
8 See id. 
9 See, e.g., Ralph Wirtz, Wirtz: Guns and the Public: 
Rights vs. Responsibility, MIDLAND DAILY NEWS, 
May 1, 2011, 
http://www.ourmidland.com/opinion/article_56817e8
0-73a6-11e0-b4c1-001cc4c002e0.html; Jonathan 
Oosting, Arts, Beats, Eats and Guns? Open-carry 
Advocates to Protest Ban Before Royal Oak 
Commission, MLIVE.COM, Aug. 9, 2010, 
http://www.mlive.com/news/detroit/index.ssf/2010/0
8/arts_beats_eats_and_guns_open-.html. 
10 The statute of particular importance is MICH. 
COMP. LAWS ANN. § 750.234d. 
11 Oosting, supra note 9. 
12 Id. 
13 Id. 
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public areas.14  Many “open carry” 
advocates vehemently disagreed and 
planned to protest at a subsequent meeting 
of the Royal Oak City Commission.15  

At that meeting, after hours of 
speeches made by both sides, the City 
Commission lifted the ban on firearms in a 
4-3 decision.16 Royal Oak’s city attorney, 
David Gillam, reportedly advised the 
Commission to lift the ban because he was 
unsure of its legality in the face of potential 
litigation.17 However, Jim Rasor, one of the 
members who voted against lifting the ban, 
argued that he “would rather have a gun 
advocate sue [the city] than . . . face a family 
whose child is hurt or killed.”18  While the 
City Commission did lift the ban on firearms 
at “Arts, Beats, and Eats,” it also passed a 
resolution that asked the state government to 
revise current law so that municipalities 
might pass their own ordinances regarding 
the permissibility of guns in municipal 
buildings.19  Royal Oak Mayor Jim Eillson, 
who also voted to lift the ban, nevertheless 
urged residents to lobby the state 
government for a change of law, while 
pleading with gun advocates to be gracious 
in their victory by choosing not to bring 
weapons to the festival.20  Ellison also 
sought to assure the public that the festival 
would be safe even if weapons were 

                                                
14 Id. 
15 Id. 
16 Michael P. McConnell, Royal Oak Lifts Gun Ban 
on Arts, Beats & Eats, MACOMB DAILY, Aug. 17, 
2010, available at 
http://www.macombdaily.com/articles/2010/08/17/ne
ws/doc4c6a082012338937579126.txt?viewmode=full
story. 
17 Michael P. McConnell, Royal Oak Ready to Drop 
Ban on Guns at Arts, Beats & Eats, OAKLAND PRESS, 
Aug. 14, 2010, available at 
http://www.theoaklandpress.com/articles/2010/08/14/
news/local_news/doc4c672b1d8a731577033120.txt. 
18 McConnell, supra note 16. 
19 Id. 
20 Id. 

present.21 The gun advocates, on the other 
hand, countered that the viewpoint of their 
opponents was ignorant and fearful; it was 
not as if the “open carry” contingent would 
“be drinking and shooting the [festival] 
up.”22 

Indeed, the average citizen’s 
ignorance of the “open carry” policy can 
pose significant problems.23 Because many 
state residents are unaware that “open carry” 
of firearms is legal in Michigan, traumatic 
incidents have occurred when citizens 
lawfully carried holstered firearms in 
public.24 For instance, on Easter Sunday of 
2011, an eleven-year-old girl was frightened 
when she saw a man carrying a “pistol on 
each hip and one stuffed in the back of his 
pants” while she was shopping at a Midland-
area Wal-Mart with her mother.25 The 
mother reported the man to store security 
and local police were subsequently 
informed.26  After arriving, the police 
informed the store’s concerned patrons that 
the man’s behavior was perfectly legal.27 He 
was lawfully carrying the two pistols on his 
hips under the “open carry” policy and had a 
concealed-weapons permit for the other gun 
he carried.28 Nevertheless, the mother 
claimed that her daughter had been affected 
greatly by the incident – the daughter had 
been “afraid that [the man] might start 
shooting right there in Wal-Mart.”29  

However one looks at the “open 
carry” issue, then, it seems that there is 
something about which both sides can agree: 
public education is sorely needed.30 As long 

                                                
21 McConnell, supra note 17. 
22 McConnell, supra note 16. 
23 See Wirtz, supra note 9. 
24 See id. 
25 Id. 
26 Id. 
27 Id. 
28 Id. 
29 Id. 
30 See Darrell Dawsey, 'Open Carry' Advocates Push 
Education About Gun Laws, But Why Not Bring 
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as the public is largely unaware that “open 
carry” is legal, further unpleasant episodes 
will almost certainly occur. 

                                                                       
Message to Detroit?, MLIVE.COM, 
http://www.mlive.com/news/detroit/index.ssf/2011/0
1/open_carry_advocates_push_educ. html. 
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Health Care Challenges Shine 
an Uncomfortable Spotlight on 

the Federal Judiciary 
 

Geoffrey Weed 
 

 It would be naïve to assume that the 
political beliefs of federal judges are 
universally subservient to the rule of law.1 
But, in the harsh light cast by the current 
challenges to President Obama’s healthcare 
reform, even the jaded might be shocked by 
the seeming politicization of the federal 
judiciary. 2  Such open, tawdry, political bias 
is arguably an embarrassment to the legal 
profession and the national conscience.  

The trouble centers around the 
numerous challenges that have been brought 
against the embattled Patient Protection and 
Affordable Care Act (the “Act”).3  
Depending on one’s political inclinations, 
the Act might more commonly be called the 
“healthcare law” or, for those oppose the 
legislation, “Obamacare.”4 A provision that 
is particularly important in the pending 
challenges requires citizens to purchase 
health insurance by 2014, providing 
financial penalties for those who fail to do 

                                                
1 See Andrew Cohen, The Health Care Law Arrives 
on Appeal, ATLANTIC MONTHLY, May 9, 2011, 
http://www. 
theatlantic.com/national/archive/2011/05/the-health-
care-law-arrives-on-appeal/238550/. 
2 See id. 
3 Id. 
4 See, e.g., Paige Winfield Cunningham, Federal 
Appeals Courts Set to Hear ‘Obamacare’ Cases: 
Requirement to Purchase is Challenged, WASH. 
TIMES, May 9, 2011, 
http://www.washingtontimes.com/news/2011/may/9/f
ederal-appeals-courts-set-to-hear-obamacare-cases/; 
David G. Savage, Healthcare Law Showdowns Loom 
in Appeals Courts, L.A. TIMES, May 10, 2011, 
http://www.latimes.com/health/la-na-health-court-
20110510,0,729942.story. 

so.5 Those challenging the Act argue that the 
legislature lacks constitutional authority 
under the Commerce Clause to force 
Americans to purchase insurance.6 
Supporters of the Act, on the other hand, 
argue that because every person is a 
healthcare consumer at some point in life, it 
is indeed constitutional for the federal 
government to mandate the purchase of 
health insurance.7 

As of the beginning of May 2011, 
thirty-one different lawsuits had been filed 
seeking to invalidate the Act.8  Federal 
district court rulings had been handed down 
in five of those cases, four of which were 
poised for appellate review.9 Sadly, as 
commentators have been quick to point out, 
the polarization of the district court 
decisions strongly suggests that those 
decisions were political, not 
jurisprudential.10 Of the five decisions, a 
federal judge appointed by a democratic 
president heard three of the cases, while a 
federal judge appointed by a republican 
heard two.11  Predictably, the democratic 
appointees all upheld the Act, while the 

                                                
5 Bill Mears, Appellate Court Set for Health Care 
Review, CNN.COM, May 9, 2011, 
http://edition.cnn.com/2011/ 
POLITICS/05/09/health.care.courts/. 
6 Debra Cassens Weiss, Health Care Law Gets First 
Appellate Hearing on Tuesday, ABA J., May 9, 2011, 
http://www.abajournal.com/news/article/health_care_
law_gets_first_appellate_hearing_on_tuesday/. 
7 Cunningham, supra note 4. 
8 Federal Appeals Court to Hear Arguments in Va. 
Health Care Overhaul Challenge, WASH. POST, May 
9, 2011, 
http://www.washingtonpost.com/national/federal-
appeals-court-to-hear-arguments-in-va-health-care-
overhaul-
challenge/2011/05/09/AFl6dBYG_story.html. 
9 Kevin Sack, Battle Over Health Care Law Shifts to 
Federal Appellate Courts, N.Y. TIMES, May 8, 2011, 
http:// 
www.nytimes.com/2011/05/09/us/09appeals.html?_r
=1. 
10 See id.; Cohen, supra note 1; Savage, supra note 4. 
11 Sack, supra note 9. 
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republican appointees each ruled that it was 
at least partially invalid.12 

Such seemingly lockstep political 
decision-making has led many to the 
conclusion that similar decisions will 
continue at the appellate level.13 In fact, a 
great deal of the news coverage of the 
impending appellate review has centered on 
the political backgrounds, leanings, and 
beliefs of the various circuit court judges.14  

For instance, the four challenges that 
are currently on appeal include two that 
were heard by a Fourth Circuit panel on 
May 10, 2011; one that is scheduled before 
the Sixth Circuit on June 1; and another to 
be heard by the Eleventh Circuit on June 8.15 
In discussing the Fourth Circuit’s review, 
one article opined that “Obama could hardly 
have wished for a better outcome,” as he had 
appointed two of the judges on the panel, 
while the third judge was a Clinton 
appointee.16  The same article went on to 
quote a law professor from the University of 
Richmond, who said, “This was certainly a 
favorable draw for the government . . . [a]ll 
three judges appeared more skeptical of the 
challengers' argument and more accepting of 
the federal government's.”17 Indeed, with an 
apologetic tone, another journalist premised 
his analysis by stating, “It pains me to 
partisanize [sic] things in such a manner, but 
the fact is that Republican appointees have 
generally struck down the measure and 
Democratic appointees have generally 
upheld it.”18  

                                                
12 Id. 
13 See, e.g., Cohen, supra note 1. 
14 See, e.g., id.; Sack, supra note 9; Larry O’Dell, 
Appeals Court in Va. Gears Gealth Care Cases, 
DENVER POST, May 10, 2011, 
http://www.denverpost.com/breakingnews/ci_180318
31. 
15 Sack, supra note 9. 
16 O’Dell, supra note 14. 
17 Id. 
18 Cohen, supra note 1. 

In fact, the political or ideological 
differences between those challenging the 
Act and the Fourth Circuit panel were 
evidently so great that one panel member, 
Judge Andre Davis, laughed openly at 
counsel for the challengers during oral 
arguments.19 But what is not a laughing 
matter is the tendency of such behavior to 
bring scorn upon the judicial branch, to 
erode the foundation of the rule of law.20  

Whether the decisions ultimately 
reached by the appellate courts will follow 
strict political lines remains, of course, to be 
seen.21 Perhaps at either the Circuit Court or 
Supreme Court levels, the challenges will 
receive a truly impartial review. Yet, in 
some ways the damage has already been 
done; the clear public consensus seems to be 
that political beliefs, not legal principles, 
reign supreme in our federal courts.22  

 
 

                                                
19 Garrett Epps, Will Ken Cuccinelli's Health-Care 
Challenge Be Sidelined?, ATLANTIC MONTHLY, May 
11, 2011, 
http://www.theatlantic.com/national/archive/2011/05/
will-ken-cuccinellis-health-care-challenge-be-
sidelined /238714/. 
20 See, e.g., John W. Frost, The Topic Is Civility – 
You Got a Problem With That?, FLA. BAR J. 6, Jan. 
1997, available at 
https://www.floridabar.org/DIVCOM/JN/JNJournal0
1.nsf/Articles/2E51A0DE81102CC585256AD 
B005D60FA. 
21 O’Dell, supra note 14. 
22 See id.; Cohen, supra note 1; Epps, supra note 19. 
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Justice Kagan Pens 

“Blistering” First Dissent 
 

Geoffrey Weed 
 

Justice Elena Kagan was nominated 
to the Supreme Court in May of 2010 by 
President Barack Obama.1 In April of 2011, 
she penned her first dissent as a member of 
the Court2 in Arizona Christian School 
Tuition Organization v. Winn.3 At issue in 
the case was an Arizona tax subsidy that 
provided Arizona residents with a tax credit 
for money donated to funds called “school 
tuition organizations,” which provide 
scholarships for private schools.4 The 
plaintiffs were Arizona taxpayers who 
alleged that the tax subsidy contravened the 
Establishment Clause by encouraging 
taxpayers to divert tax funds to private 
schools, many of which are religious 
organizations.5 A tax credit differs 
fundamentally from a tax deduction in that a 
tax credit “comes directly off the tax bill on 

                                                
1 BIOGRAPHIES OF CURRENT JUSTICES OF THE 
SUPREME COURT, 
http://www.supremecourt.gov/about/biographies 
.aspx (last visited May 2, 2011). 
2 Robert Barnes, Supreme Court Tosses Private-
school Tax-credit Challenge, WASH. POST, Apr. 4, 
2011, http:// 
www.washingtonpost.com/politics/supreme-court-
tosses-private-school-tax-credit-
challenge/2011/04/04/. AFe2LGfC_story.html. 
3 Ariz. Christian Sch. Tuition Org. v. Winn, 563 U.S. 
____ (2011), available at 
http://www.supremecourt.gov/ opinions/10pdf/09-
987.pdf. 
4 Nina Totenberg, High Court OKs Ariz. Tax Credit 
for Religious Schools, NPR.ORG, Apr. 4, 2011, 
http://www. npr.org/2011/04/04/135121183/supreme-
court-rules-for-arizona-tax-credit. 
5 Erin Bock, Supreme Court Rules Challengers to 
Arizona Tax Credit Lack Standing, JURIST, Apr. 4, 
2011, http:// jurist.org/paperchase/2011/04/supreme-
court-rules-challengers-to-arizona-tax-credit-lack-
standing.php. 

a dollar-for-dollar basis,” whereas a tax 
deduction ultimately credits the taxpayer 
with only a percentage of the money 
actually donated.6 
 Crucial to the determination of the 
case was the constitutional requirement of 
standing.7 Generally speaking, taxpayers do 
not have standing to challenge governmental 
decisions regarding how tax dollars are 
spent.8 In Flast v. Cohen,9 however, the 
United States Supreme Court carved out a 
“narrow exception” to this general rule for 
instances where the plaintiff argues that 
governmental spending violates the 
Establishment Clause.10 In Winn, the 
applicability, and indeed the general 
desirability, of that Flast exception was the 
determining factor in the 5-4 decision, 
which split the Court sharply by ideology.11  
 The majority opinion was written by 
Justice Kennedy and held that the Winn 
taxpayers lacked standing under the Flast 
exception because their challenge was aimed 
at a tax credit, not a “governmental 
expenditure.”12 Justice Kennedy went on to 
underline the importance of the standing 
requirement, writing that “in an era of 
frequent litigation, class actions, sweeping 
injunctions with prospective effect, and 
continuing jurisdiction to enforce judicial 
remedies, courts must be more careful to 
insist on the formal rules of standing, not 
less so.”13 Indeed, the majority opinion 

                                                
6 See Totenberg, supra note 4. 
7 See Adam B. Schaeffer, Taxpayer Rights Matter in 
School Choice Debate, RICHMOND TIMES-DISPATCH, 
Apr. 17, 2011, 
http://www2.timesdispatch.com/news/2011/apr/17/T
DCOMM02-taxpayer-rights-matter-in-school-choice-
d-ar-975976/. 
8 Barnes, supra note 2. 
9 Flast v. Cohen, 392 U.S. 83 (1968), available at 
http://supreme.justia.com/us/392/83/case.html. 
10 Barnes, supra note 2. 
11 See id. 
12 Bock, supra note 5. 
13 Debra Cassens Weiss, Supreme Court Tosses 
Religious School Tax Credit Case on Standing 
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argued that the requirement of standing is of 
great importance in the modern era because 
of “the significant implications of 
constitutional litigation, which can result in 
rules of wide applicability that are beyond 
Congress' power to change.”14 
 Justice Kennedy’s majority opinion 
was joined by Chief Justice Roberts, along 
with Justices Alito, Scalia, and Thomas.15 
Justices Alito, Scalia, and Thomas also 
wrote separately, indicating that they would 
eliminate the Flast exception altogether.16 In 
the concurring words of Justice Scalia, 
“Flast is an anomaly in our jurisprudence, 
irreconcilable with the Article III restrictions 
on federal judicial power that our opinions 
have established. I would repudiate that 
misguided decision and enforce the 
Constitution.”17 
 Justice Kagan penned the dissent, 
which has been described by some 
commentators as “blistering.”18 She was 
joined in her dissent by Justices Ginsburg, 
Sotomayor, and Breyer.19 Justice Kagan 
argued that the majority’s decision 
“devastates” any opportunity that taxpayers 
have to challenge governmental action that 
violates the Establishment Clause, further 
contending that there is no appreciable 
difference between tax credits and direct 
appropriations.20 As she put it, “What is a 
cash grant today can be a tax break 

                                                                       
Grounds, ABA JOURNAL, Apr. 4, 2011, 
http://www.abajournal.com/news/article/supreme_co
urt_tosses_religious_school_tax_credit 
_case_on_standing_grounds. 
14 Bock, supra note 5. 
15 Barnes, supra note 2. 
16 Id. 
17 Ariz. Christian Sch. Tuition Org. v. Winn, 563 U. 
S. ____ (2011), available at 
http://www.supremecourt.gov/ opinions/10pdf/09-
987.pdf. 
18 See, e.g., Totenberg, supra note 4. 
19 Barnes, supra note 2. 
20 Totenberg, supra note 4. 

tomorrow.”21 Likewise, Justice Kagan 
argued that the majority’s “novel 
distinction” between tax credits and direct 
governmental spending “has as little basis in 
principle as it has in our precedent.”22 
Justice Kagan also opined that the majority 
decision “offers a road map — more truly, 
just a one-step instruction — to any 
government that wishes to insulate its 
financing of religious activity from legal 
challenge."23 

Of course, the true impact of Winn, if 
any, will be discernible only with the 
passage of time. Commentators with a 
libertarian bent have deplored the Winn 
decision, arguing that it serves to erode “the 
constitutional separation of church and 
state.”24 On the other hand, some legal 
commentators, like Stanford University law 
professor Michael McConnell, argue that the 
Winn decision actually will have little 
practical effect on the separation of church 
and state.25 McConnell argues that in cases 
like Winn, dealing with taxpayer challenges 
summarily based on standing, instead of 
delving into the legal merits of those 
challenges, simply resolves the case in a 
more expedient fashion.26  In other words, 
McConnell seems to believe that the 
taxpayers would have lost their challenge on 
the merits even if given a full opportunity to 
proceed with the case. In the end, then, it 

                                                
21 Mark Sherman, Court OKs Arizona's Tax Break for 
Private Schools, SAN FRANCISCO GATE, Apr. 4, 2011, 
http://articles.sfgate.com/2011-04-
04/news/29383243_1_religious-schools-school-
choice-private-schools. 
22 Justice Kagan Dissents, N.Y. TIMES, Apr. 10, 
2011, at WK9, available at 
http://www.nytimes.com/2011/04/10/ 
opinion/10sun2.html. 
23 Ariz. Christian Sch. Tuition Org. v. Winn, 563 U. 
S. ____ (2011), available at 
http://www.supremecourt.gov/ opinions/10pdf/09-
987.pdf. 
24 Totenberg, supra note 4. 
25 See id. 
26 Id. 
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remains to be seen whether the Winn 
decision will allow unbridled support of 
religious organizations by the government, 
as Justice Kagan argues, or will instead be 
nothing more than a small blip on the 
constitutional law radar. 
 


