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Michigan Reaches for the Booze to 

Help Solve the State’s Problems 

Noah Bradow 
 

Most of us have common sense 
enough to know that alcohol won’t solve 
our problems, but in the midst of an 
economic crisis the state finds itself 
desperate and reaching for the bottle. In 
effort to address next year’s budget 
deficit, which could reach as much as 
$1.6 billion,1 Governor Granholm wants 
to generate revenue by changing some of 
Michigan’s existing liquor laws.2 
Currently, the state’s liquor-control code 
prohibits the sale of alcohol before noon 
on Sunday and 7 a.m. all other days.3 
The Governor would like to eliminate 
the Sunday morning restriction.4 
Additionally, under the Governor’s plan, 
closing time for bars would move from 2 
a.m. to 4 a.m.5 These changes could net 
the state as much as $13.7 million in 
new revenues.6 Before the state can 
count its pennies, however, the Governor 
needs the legislature to act. 
 The legislature has considered 
similar changes to the state’s liquor laws 
before. In 2007, a bill to extend bar 
hours to 4 a.m. was introduced in the 
House of Representatives, but died on 

                                                
1
 Mark Hornbeck, State Budget Shortfall Hits 

$917 Million, THE DETROIT NEWS, Jan. 9, 2009, 
available at 
http://www.detnews.com/apps/pbcs.dll/article?A
ID=/20090109/METRO/901090431/1409/METR
O. 
2 Mark Hornbeck, Gov Wants Bars to Stay Open 
Till 4 a.m. [deletion], THE DETROIT NEWS, Feb. 
21, 2009, available at 
http://detnews.com/apps/pbcs.dll/article?AID=/2
0090221/BIZ/902210379/-1/ARCHIVE.  
3 MICH. COMP. LAWS § 436.2114(1) (1998).  
4 Hornbeck, supra note 2. 
5 Id. 
6 Id.  

the floor before receiving a vote.7 And in 
2008, a bill to permit Sunday morning 
liquor sales suffered a similar fate.8 
However, despite the previous lack of 
success, two new bills have been 
introduced—one in each house. The 
Senate version, introduced by Senator 
Gilda Jacobs, seeks to eliminate the 
Sunday restriction.9 The House version, 
which is specifically aimed at 
eliminating the Sunday morning 
restriction at motorsports facilities, 10 
was introduced by Representative Mike 
Simpson, and his district is home to the 
Michigan International Speedway, which 
hosts several thousand thirsty NASCAR 
fans each year.11 

                                                
7 H.B. 4573, 94th Leg. (Mich. 2007), available 
at 
http://www.legislature.mi.gov/documents/2007-
2008/billintroduced/House/pdf/2007-HIB-
4573.pdf; 2007 J. of the House 1693 (Mich., No. 
104, Oct. 3, 2007), available at 
http://www.legislature.mi.gov/(S(jjb0at45b1gn4t
zjbascqjvf))/documents/2007-
2008/Journal/House/pdf/2007-HJ-10-03-104.pdf.  
8 H.B. 6043, 94th Leg. (Mich. 2008), available 
at 
http://www.legislature.mi.gov/documents/2007-
2008/billintroduced/House/pdf/2008-HIB-
6043.pdf; 2008 J. of the House 2322 (Mich., No. 
78, Sept. 23, 2008), available at 
http://www.legislature.mi.gov/(S(jjb0at45b1gn4t
zjbascqjvf))/documents/2007-
2008/Journal/House/pdf/2008-HJ-09-23-078.pdf.  
9 S.B. 0063, 95th Leg. (Mich. 2009), available at 
http://www.legislature.mi.gov/documents/2009-
2010/billintroduced/Senate/pdf/2009-SIB-
0063.pdf. 
10 H.B. 4055, 95th Leg. (Mich. 2009), available 
at 
http://www.legislature.mi.gov/documents/2009-
2010/billintroduced/House/pdf/2009-HIB-
4055.pdf. 
11 Brent Snavely, Michigan International 
Speedway Expected to be Safety Test Site, THE 

DETROIT FREE PRESS, Jan. 27, 2009, available at 
http://www.freep.com/article/20090127/BUSINE
SS06/901270361/1064/SPORTS16/Michigan+In
ternational+Speedway+expected+to+be+safety+t
est+site. 
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Despite the past failures of the 
legislature, there are two factors that 
may lead to a different result this time 
around. First, the Governor, as part of 
her proposed executive budget, supports 
the changes as a way to raise additional 
revenue.12 Second, as the national 
economic crisis drags on and the auto 
industry sinks deeper into despair, the 
state is in desperate need of money. 
While the Senate Fiscal Agency has yet 
to issue an analysis of the current bill, 
estimates for a similar 2008 bill 
suggested that extending Sunday hours 
could net the state as much as an 
additional $3 million per year.13 That 
estimate, however, was based on 
charging a $250 application fee for a 
Sunday morning permit.14 While current 
law requires a licensee to pay an 
additional fifteen percent of the cost of 
their original license in order to serve on 
Sundays, there is no language in the 
proposed bill that would impose an 
additional fee to extend purchasing 
hours.15 Because the additional revenue 
for Sunday morning sales will come 
from the sales themselves and not 
additional permit fees, that amount is 

                                                
12 See Diana Fairbanks, Governor’s Plan to 
Raise Revenue, Upnorthlive.com (Feb. 13, 
2009), 
http://www.upnorthlive.com/news/news_story.as
px?id=259978.  
13 H. FISCAL AGENCY, A SUMMARY OF HOUSE 

BILL 6043 AS REPORTED FROM COMMITTEE, at 2 
(2008), available at 
http://www.legislature.mi.gov/documents/2007-
2008/billanalysis/House/pdf/2007-HLA-6043-
3.pdf.  
14 Id. at 1. 
15 Mich. Comp. Laws Ann. § 436.2115(1) 
(1998); S.B. 0063, 95th Leg. (Mich. 2009), 
available at 
http://www.legislature.mi.gov/documents/2009-
2010/billintroduced/Senate/pdf/2009-SIB-
0063.pdf. 

unlikely to reach anywhere near $3 
million. 

Providing for earlier Sunday 
morning hours will result in uniform 
liquor-sales rules for each day and is 
unlikely to raise many eyebrows. But the 
other part of the Governor’s plan, which 
has not yet received legislative action, 
has some people concerned. In addition 
to extending the Sunday purchasing 
hours, the Governor would like to extend 
the bar closing time from 2 a.m. to 4 
a.m.16 While the plan for additional 
hours is sure to be popular among those 
who like to party, any bill that is 
introduced is likely to be met with some 
opposition.  

One of those potential opponents 
in the Senate may be Senator Alan 
Sanborn, chair of the Economic 
Development and Regulatory Reform 
Committee, which is the committee that 
any such bill would pass through.17 
Senator Sanborn has questioned whether 
the tax dollars that the state would 
receive from the changes are worth the 
potential increase in death or injury.18 
According to the Michigan Annual 
Drunk Driving Audit, there were 283 
alcohol related fatalities and 21,381 
convictions for operating under the 
influence of liquor in 2007.19 Oakland 

                                                
16 Hornbeck, supra note 2.  
17 See 2009 J. of the Senate 26 (Mich., No. 2, 
Jan. 27, 2009), available at 
http://www.legislature.mi.gov/(S(ovfsk2ny20izg
w25xj00swiz))/documents/2009-
2010/Journal/Senate/pdf/2009-SJ-01-27-002.pdf 
(stating that a bill to amend the Michigan liquor 
control code was referred to the Committee on 
Economic Development and Regulatory 
Reform). 
18 Hornbeck, supra note 2.  
19 CRIMINAL JUSTICE INFO. CTR., MICH. DEP’T OF 

STATE POLICE, 2007 MICHIGAN ANNUAL DRUNK 

DRIVING AUDIT 2 (2008), available at 
http://www.michigan.gov/documents/msp/2007_
Drunk_Driving_Audit-Section_I_242178_7.pdf. 
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County Sheriff Mike Bouchard has 
recently suggested that these numbers 
would increase as a result of extending 
bar hours. Bouchard said, “I used to 
work the midnight shift as a fatal 
accident investigator [and] [w]e said 
nothing good happens after midnight. 
This would magnify that problem, I 
guarantee it.”20  

The argument is that giving 
people more time to drink will likely 
result in drinking greater quantities and 
greater risk. And in the long run, 
Bouchard is probably statistically correct 
that an increase in hours will equal an 
increase in injury. But at a time when the 
state is desperately looking for cash, the 
potential for generating revenues of 
$13.7 million per year21 makes the 
decision whether or not to increase bar 
hours a difficult one. Michigan is not 
alone in considering changes to state 
liquor laws. States such as Georgia, 
Connecticut, Indiana, Texas, Alabama, 
and Minnesota are all considering 
changes to their liquor laws in effort to 
generate much-needed cash.22 But before 
Michigan, or any other state, takes action 
to extend bar hours, legislators should 
stop and consider whether the deal they 
are making with the devil is worth it. 
They should ask themselves whether the 
cost of losing their mother, brother, 
husband, wife, or other loved one is 
worth $13.7 million. For those who want 
to drink there is plenty of time to get to 
the bar before last call. But for those 
involved in a drunk-driving fatality there 
is simply no more time. Surely the state 
can come up with another scheme to 

                                                
20 Hornbeck, supra note 2.  
21 Fairbanks, supra note 13.  
22 States Look to Booze for Shots to Economy, 
USA TODAY, Feb. 15, 2009, available at 
http://www.usatoday.com/news/nation/2009-02-
15-states-liquorlaws_N.htm. 

generate some cash other than asking 
people to give their life. Would you give 
your life so the state could get an extra 
$13.7 million? 
  
 

Suicide Debate Ends in  

Washington State 

Noah Bradow 

 

In 1997, the Supreme Court 
decided the case of Washington v. 
Glucksberg.23 In that case, a group of 
physicians and terminally-ill patients 
challenged a Washington State law that 
prohibited assisted suicide.24 The group 
claimed that the law interfered with its 
liberty to engage in physician-assisted 
suicide, violating the Fourteenth 
Amendment.25 The Court did not agree, 
however, and declined to find a 
fundamental liberty interest in the right 
to commit suicide. The Court upheld the 
law after subjecting it to rational basis 
analysis26 and concluded by stating that 
“[t]hroughout the Nation, Americans are 
engaged in an earnest and profound 
debate about the morality, legality, and 
practically of physician-assisted suicide. 
Our holding permits this debate to 
continue, as it should in a democratic 
society.”27  

It has been twelve years since 
Glucksberg, and the debate in 
Washington State has come to a close. 
On March 5, the Washington Death with 
Dignity Act went into effect, and 
Washington joined Oregon28 in 
permitting doctors to prescribe life-

                                                
23 Washington v. Glucksberg, 521 U.S. 702 
(1997). 
24 Id. at 707. 
25 Id. at 708. 
26 Id. at 728. 
27 Id. at 735. 
28 Oregon Death with Dignity Act, OR. REV. 
STAT. §§ 127.800-.897 (2003). 
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ending medication.29 The eligibility 
requirements under the Washington and 
Oregon laws are essentially the same: a 
patient must be at least eighteen years of 
age, mentally competent, a resident of 
the state, diagnosed as having a terminal 
illness by an attending and consulting 
physician, and has made a written 
request to receive medication for the 
purpose of ending their life.30 
Additionally, once a patient has made a 
request to receive medication, they must 
wait a minimum of fifteen days before 
receiving their prescription.31 This 
waiting period will ensure patients that 
are making an informed decision and 
that their choice is not the product of 
impulse.     

While the Washington Death 
with Dignity Act permits doctors to 
write prescriptions, it does not require 
them to do so, nor does it require 
hospitals to participate in the process.32  
Terry Barnett, president of Compassion 
and Choices of Washington State, says 
that this provision will have little impact 
on patients who elect to take advantage 
of the law.33 Barnett stated that since the 
Oregon law became effective in 1998, 
401 patients have taken advantage of the 
law and nearly all of them have chosen 
to die at home.34  

Each year, the Oregon 
Department of Human Services 

                                                
29 WASH. REV. CODE §§ 70.245.010-.245.220 
(2009). 
30 WASH. REV. CODE § 70.245.020 (2009); OR. 
REV. STAT. § 127.805 (2003). 
31 WASH. REV. CODE § 70.245.110 (2009); OR. 
REV. STAT. § 127.850 (2003). 
32 See WASH. REV. CODE § 70.245.190(d) 
(2009). 
33 William Yardley, A 2nd State Lets Doctors 
Lend Help in Suicide, N.Y. TIMES, Mar. 5, 2009, 
available at 
http://www.nytimes.com/2009/03/05/us/05suicid
e.html?_r=1&ref=us (last visited Mar. 7, 2009).  
34 Id. 

publishes a report of the characteristics 
of those electing to use life-ending 
medication. The most recent report data 
reveals that, in fact, 397 of the 401 
patients have chosen to die at home or an 
assisted-living facility and only one 
patient elected to do so at the hospital.35 
Additionally, the report paints a picture 
of those choosing to end their life: 78 
percent are between the ages of 55 and 
84; 98 percent are white; 60 percent are 
at least college educated; and 80 percent 
have cancer.36 Most of these statistics 
are what you would probably expect to 
find, except for the vast racial disparity. 
After a check of the 2007 U.S. Census 
Bureau estimates, however, this disparity 
is not so unusual in light of the fact that 
approximately 90 percent of the 
population of Oregon is white.37  

The Washington Act’s inclusion 
of a provision allowing doctors and 
hospitals to opt-out of participation is a 
clear indication that strong feelings still 
remain over assisted suicide. In fact, the 
Act does not permit assisted suicide, nor 
does it repeal the law that was at issue in 
Glucksberg. This is because conduct 
under the act is not considered suicide. 
Instead, the Act demands that such 
conduct shall be referred to as “obtaining 
and self-administering life-ending 
medication.”38 This may be a distinction 

                                                
35

 DEP’T OF HUMAN SERVICES, 2008 SUMMARY 

OF OREGON’S DEATH WITH DIGNITY ACT TABLE 

1 (2009), available at 
http://www.oregon.gov/DHS/ph/pas/docs/yr11-
tbl-1.pdf. 
36 DEP’T OF HUMAN SERVICES, 2008 SUMMARY 

OF OREGON’S DEATH WITH DIGNITY ACT 2 

(2009), available at 
http://www.oregon.gov/DHS/ph/pas/docs/year11
.pdf. 
37 Oregon Quick Facts from the U.S. Census 
Bureau, 
http://quickfacts.census.gov/qfd/states/41000.ht
ml (last visited Mar. 7, 2009). 
38 WASH. REV. CODE § 70.245.180 (2009). 



The Comment  Volume XII, Issue I 

 

 6 

without a difference to some, but to 
others it makes all the difference. And 
this difference has serious consequences 
for groups like Final Exit Network who 
seek to help suffering patients end their 
lives.39 

Recently, four members of the 
Final Exit Network were arrested in 
Georgia after being the target of an 
undercover sting investigation by state 
authorities.40 The group members were 
arrested for attempting to assist in the 
suicide of a Georgia police officer 
posing as a terminally-ill patient.41 Jerry 
Dincin, president of the Final Exit 
Network, stated that “[w]e think it’s a 
human right in the 21st century to 
terminate your own life.”42 Dincin has 
even gone so far as to liken the group to 
the suffragettes who fought for women’s 
right to vote in the early 1900s. “Women 
had to fight for that and be arrested for 
that, but now they have that right, and I 
don’t mind fighting for this right in the 
same way.”43 

On the other side of that fight are 
groups such as Not Dead Yet, a 
disability advocacy group that opposed 
the Washington law. Duane French, a 
spokesman for the group says that by 
“[capitalizing] on those fears people 
have about a disability, about people 

                                                
39 Final Exit Network, 
http://www.finalexitnetwork.org/weserve.htm 
(last visited Mar. 7, 2009).  
40 Kathy Lohr, All Things Considered: Arrests 
Revive Debate Over Assisted Suicide, (National 
Public Radio broadcast Mar. 7, 2009) (transcript 
available at 
http://www.npr.org/templates/story/story.php?sto
ryId=101430075). 
41 Id. 
42 Id. 
43 Paige Bowers, Final Exit: Compassion or 
Assisted Suicide, TIME, Mar. 02, 2009, available 
at 
http://www.time.com/time/nation/article/0,8599,
1882418,00.html. 

losing bodily control and function, [and 
the idea] that people would be better off 
dead than having to face that,” this law 
exploits the depressed and vulnerable.44 
And there are others who simply believe 
that we are merely attempting to 
“eliminate the sufferer[s] so we don’t 
have to deal with them.”45  

But Barbara Coombs Lee, 
president of Compassion and Choices, 
says that this just is not the case. Lee 
says that the Washington and Oregon 
laws allow those who have accepted that 
their death is near to spare themselves 
form unnecessary suffering.46 Former 
Washington Governor Booth Gardner, 
who suffers from Parkinson’s disease, 
has also weighed in on the matter. 
Addressing perhaps what is essentially at 
the heart of the debate over suicide, 
Gardner said that “[i]t’s amazing to me 
how much this can help people get peace 
of mind. There [are] more people who 
would like to have control over their 
final days than those who don’t.”47  

As we struggle to understand our 
role in a vast and unknown universe, we 
seek to bring order and control to the 
things around us. We busy ourselves 
today with the plans of tomorrow. Lack 
of control brings uncertainty and fear of 
the unknown, especially when we think 
about the end of life. Permitting the 
terminally ill and suffering to assign the 
time of their demise may restore control 
and autonomy, which is so often taken 
from them by their illness. But one only 
need contemplate the night sky to know 
that control is an illusion. The question 
then becomes whether the illusion is 

                                                
44 Washington State Weighs Assisted Suicide Bill, 
USA TODAY, June 6, 2008, available at 
http://usatoday.com/news/nation/2008-06-16-
assisted-suicide-washington_N.htm. 
45 Id. 
46 Id. 
47 Id. (emphasis added). 
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worth preserving, and this is a deeply 
personal question that will continue to be 
debated and decided by the states. Until 
there is considerable national consensus, 
the Court’s holding in Glucksberg is not 
likely to be disturbed.  
 

Congressional Action Prompts 

Discussion of Seldom Used Provision 

of Constitution 

Noah Bradow 
 

Despite public outrage at bonuses 
being paid to executives at financial 
institutions that continue to receive 
bailouts with taxpayer dollars, it is 
actually congressional action that may 
soon be receiving judicial scrutiny. 
Members of Congress have responded to 
reports that insurance giant American 
International Group (AIG)—which has 
received $170 billion in bailout 
money—would be handing out $165 
million in bonuses to executives,48 by 
seeking to tax those receiving the 
bonuses.49 On March 18, Rep. Charles 
Rangle, a Democrat from New York, 
introduced H.R. 1586, which seeks to 
impose a 90-percent tax on those 
receiving a bonus from companies who 
have received at least $5 billion from the 
federal Troubled Asset Relief Program 
(TARP).50 On March 19, the House 
passed the bill with a vote of 328-93 and 
sent it the Senate for their consideration. 
If the bill makes it through the Senate 
the next stop will undoubtedly be the 
courtroom.  

                                                
48 Edmund L. Andrews & Peter Baker, 
AIG Planning Huge Bonuses After $170 
Billion Bailout, NY TIMES, Mar. 15, 
2009, available at 
http://www.nytimes.com/2009/03/15/bus
iness/15AIG.html?partner=rss&emc=rss. 
49 H.R. 1586, 111th Cong. (2009). 
50 Id. 

Your immediate reaction to the 
90-percent bonus tax may be to question 
its legality. If so, you are not alone. A 
recent article on the legal blog for the 
Wall Street Journal discussed the various 
constitutional arguments that may be 
raised against the tax.51 Of those 
arguments, it is the little known and 
seldom used Bill of Attainder Clause52 
that is receiving the most attention. The 
clause prohibits Congress from passing 
any bill of attainder.  

In U.S. v. Lovett, the United 
States Supreme Court said that 
“legislative acts, no matter what their 
form, that apply to either named 
individuals or to easily ascertainable 
members of a group in such a way as to 
inflict punishment on them without a 
judicial trial are ‘bills of attainder’ 
prohibited by the Constitution.”53 Such 
bills may affect an individual’s life, 
property, or both.54 In U.S. v. Brown, 
Chief Justice Earl Warren wrote that the 
bill of attainder clause was intended by 
the Framers as a separation of powers 
measure and a “general safeguard 
against the legislative exercise of the 
judicial function, or more simply- trial 
by legislature.”55 

When examining bill of attainder 
claims, the Court has emphasized that 
unless the statute targeted at a specific 
individual or group is punitive in nature 
it will not run afoul of the constitutional 

                                                
51 Ashby Jones, Would an AIG-Bonus Tax Pass 
Constitutional Muster? (A Tribe Calls ‘Yes!’) – 
Law Blog, THE WALL STREET JOURNAL, 
http://blogs.wsj.com/law/2009/03/18/would-an-
aig-bonus-tax-pass-constitutional-muster-a-tribe-
calls-yes (last visited Mar. 22, 2009). 
52 U.S. CONST. art. I, §9, cl. 3. 
53 U.S. v. Lovett, 328 U.S. 303, 315 (1946) 
(emphasis added). 
54 U.S. v. Brown, 381 U.S. 437, 442 (1965) 
(quoting Fletcher v. Peck, 10 U.S. 87, 138 
(1810)). 
55 Id.  
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prohibition.56 The Court uses a three-
step test to determine whether a statute 
inflicts legislative punishment. First, the 
Court will look to see if the statute 
comes within the historical meaning of 
legislative punishment, which has 
typically included imprisonment, 
banishment, punitive confiscation of 
property, and a prohibition on engaging 
in certain types of employment. Second, 
the Court will determine whether the 
statute furthers any non-punitive 
purposes. And third, the legislative 
record is searched for evidence of 
congressional intent to punish.57 

While Republican Senator Judd 
Gregg and others seems to believe that 
the bill passed by the House violates the 
bill of attainder clause,58 those who are 
perhaps a bit more learned in the area of 
constitutional law disagree. Laurence 
Tribe, constitutional scholar and Harvard 
law professor, thinks the bonus tax will 
withstand constitutional challenge.59 
Tribe suggests that the bill is neither 
aimed at a sufficiently narrow group nor 
punitive in nature.  

Although the latest round of AIG 
bonuses appears to have been the 
impetus behind the tax bill, it is aimed at 
the broader group of those who have 
received over $5 billion in TARP 
funds.60 As a result, the tax bill will not 
only affect AIG executives, but also 
executives at Bank of America, 
JPMorgan Chase, Goldman Sachs, and 
Morgan Stanley. Additionally, the bill 

                                                
56 Selective Serv. Sys. v. Minnesota Pub. Interest 
Research Group, 468 U.S. 841, 851 (1984).  
57 Id. at 852. 
58 Greg Stohr, Courts Unlikely to Strike Down 
AIG Tax Law, Legal Experts Say, 
http://www.bloomberg.com/apps/news?pid=206
01087&sid=aC_hgTeumc70&refer=worldwide 
(last visited Mar. 22, 2009). 
59 Id. 
60 H.R. 1586, 111th Cong. (2009). 

contains a provision which exempts 
executives at companies that have paid 
back enough TARP funds to reduce 
government investment to a level below 
$5 billion. This provision, Tribe states, 
“makes it clear that the goal is not to 
punish corporate executives generally, 
but is simply to ensure appropriate use 
of government funds.”61 

It is precisely a lack of 
accountability and responsibility by AIG 
and the other financial institutions that 
has created the greatest economic 
disaster since the Great Depression. If 
AIG were any other corporation its 
shenanigans would probably have 
resulted in the shuttering of its doors. 
But because AIG has done so many dirty 
deals and lost so much money, there is 
this idea that the institution is simply too 
large to let it go under, lest it take the 
rest of the financial sector down with 
it.62 So far, the government has pumped 
in approximately $170 billion to save the 
failing institution.63 As upsetting as it 
may be to use taxpayer dollars to bailout 
businesses, the real outrage is at the 
thought of paying bonuses to those who 
are responsible for this financial disaster.  

In a letter to Treasury Secretary 
Timothy Geithner, chairman of AIG, 
Edward Liddy, said that the company 
was contractually obligated to payout 
$165 million in bonuses.64 It seems 
incredibly insincere for AIG to speak of 
obligations to its executives, however, 
when it has abandoned its obligation to 
engage in sound business practices, 
which has left so many in financial ruin. 
These bonuses are needed to keep the 

                                                
61 Stohr, supra note 11.  
62 Tom Brennan, Mad Money: AIG: Too Big to 
Fail, http://www.cnbc.com/id/26740538 (last 
visited Mar. 22, 2009). 
63 Andrews, supra note 1. 
64 Id. 
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most skilled executives, Liddy said.65 
Apparently, the ability to generate 
corporate profits by flouting government 
regulations, while simultaneously 
driving the company to the brink of 
disaster, thereby creating one of greatest 
economic crisis’ the world has seen, is a 
skill worth retaining. To be fair, Mr. 
Liddy has asked executives to return half 
of the bonuses they received.66 But as 
Rep. Steve Isreal, a Democrat from New 
York, said “[t]his money doesn’t belong 
to AIG. It belongs to the American 
taxpayer. . . .”67 In essence, Mr. Liddy’s 
request amounts to no more than asking 
a thief to return half of what he has 
stolen. 
A prudent man would not count on the 
nobility of a thief when seeking the 
return of what rightfully belongs to him. 
Taxpayer funds dealt out to AIG and 
others were to be used in a responsible 
manner in order to fix the horrendous 
mess that they helped create, not to 
reward their outrageous behavior. The 
90 percent tax on bonuses paid to 
executives at failed financial institutions 
does not seek to punish, but rather, as 
professor Tribe stated, “ensure 
appropriate use of government funds.”68 
It is my great hope that the Senate has 
the courage and strength to pass the bill. 
Congress’s failure to enact the tax bill 
will only serve to underscore its 
ambivalence to the financial profiteers 
who have financially destroyed so many 
Americans.   
 

                                                
65 Id. 
66 Mary Williams Walsh & David M. 
Herszenhorn, AIG Seeking Return of Half of its 
Bonuses, NY  TIMES, March 19, 2009, available 
at 
http://www.nytimes.com/2009/03/19/business/19
bailout.html?_r=2&hp. 
67 Id. 
68 Stohr, supra note 11. 

JUSTICE SOUTER BIDS ADIEU TO 

THE SUPREME COURT 

Lauren Fredrick 

 

Supreme Court Justice David 
Hackett Souter was the conservative 
jurist who turned out to be not so 
conservative.69 “[H]is legacy is a 
cautionary tale for any president who has 
hopes of controlling the Supreme 
Court’s bent.”70 Although nominated by 
Republican President George H.W. Bush 
in 1990, Souter’s legacy is vastly 
different than what would have been 
expected from the man President Bush’s 
chief of staff impulsively called a “home 
run for conservatives.”71 Bush’s White 
House had assured conservatives that the 
unknown Mr. Souter, then a federal 
appeals judge who had previously served 
on the New Hampshire state Supreme 
Court, would side with them on hotly 
contested social issues.72 

Most of Souter’s opinions in 
high-profile decisions that defined the 
Court in the public’s mind were on the 
left. His opinion in Planned Parenthood 
v. Casey,73 which saved the abortion 
rights established by the landmark case 
of Roe v. Wade,74 was an early signal 
that conservatives had not gotten the 

                                                
69 John D. McKinnon, A Case Study in 
Unforeseen Legal Views, WALL STREET 

JOURNAL, May 2, 2009, available at 
http://online.wsj.com/article/SB12412173251407
8683.html.    
70 Id. 
71 Robert Barnes, Not the Justice Republicans 
Expected, WASH. POST, May 2, 2009, available 
at http://www.washingtonpost.com/wp-
dyn/content/article/2009/05/01/AR20090501035
99.html?sub=AR.    
72 McKinnon, supra note 1, at A3.  
73 505 U.S. 833 (1992). 
74 410 U.S. 113 (1973). 
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justice they desired.75 Displaying his 
respect for precedent, Souter wrote that 
reversing Roe would amount to bowing 
to “political pressure.”76  

In 2000, in the infamous case of 
Bush v. Gore, Souter voted and dissented 
along with three other justices to allow 
the presidential election recount to 
continue, while the majority voted to end 
the recount.77 Consequently, this allowed 
George W. Bush’s previous electoral 
victories in Florida to stand. In his book 
The Nine, Jeffrey Toobin wrote about 
Souter’s reaction to Bush v. Gore, stating 
that “his colleagues’ actions were so 
transparently, so crudely partisan that 
Souter thought he might not be able to 
serve with them anymore . . . .  There 
were times when David Souter thought 
of Bush v. Gore and wept.”78 

In addition to the aforementioned 
cases, Souter wrote the ruling in last 
year’s Exxon Shipping Co. v. Baker.79 
Souter threw out the record $2.5 billion 
in punitive damages that Exxon Mobil 
Corporation had been ordered to pay for 
the 1989 Exxon Valdez oil spill off 
Alaska—the nation’s worst spill in 
history.80 

Upon receipt of Souter’s 
announcement to retire, President 
Obama praised Souter, stating that “[h]e 

                                                
75 Barnes, supra note 3. See Planned Parenthood 
of Southeastern Pennsylvania v. Casey, 505 U.S. 
833 (1992); Roe v. Wade, 410 U.S. 113 (1973).  
76 McKinnon, supra note 1, at A3.  
77 Bush v. Gore, 531 U.S. 98 (2000). 
78 Peter Lattman, Did Bush v. Gore Make Justice 
Souter Weep?, WALL STREET JOURNAL, Sep. 6, 
2007, available at 
http://blogs.wsj.com/law/2007/09/06/did-bush-v-
gore-make-justice-souter-weep/.   
79 128 S. Ct. 2605 (2008). 
80 James Vicini, Obama’s Pick May Not Shift 
Supreme Court Direction, May 1, 2009, 
available at 
http://www.reuters.com/article/newsOne/idUSN
0131558920090501.   

came to the bench with no particular 
ideology. He never sought to promote a 
political agenda. And he consistently 
defied labels and rejected absolutes, 
focusing instead on just one task—
reaching a just result in the case that was 
before him.”81 

Souter’s retirement brought some 
unfavorable remarks from the right, such 
as the reaction of conservative 
constitutional scholar John O. McGinnis 
of Northwestern University’s law 
school. “Souter will be known wholly 
for doing the unexpected by becoming 
one of the most liberal justices on the 
court . . . .  He leaves no independent 
jurisprudential mark and not a single 
memorable phrase in an opinion of 
which he was the acknowledged 
author.”82 Souter’s supporters see things 
differently. “The court moved right, 
around him, and the Republican Party 
moved right, as well,” said Kermit 
Roosevelt, a University of Pennsylvania 
law professor and former Souter clerk.83 
Allies also said that Souter “remained an 
old-fashioned conservative in the 
broadest sense, citing his refusal to take 
narrow legal questions and use them to 
work expansive changes to the law.”84 
 When President Barack Obama 
recently commented about the newest 
Supreme Court vacancy, he called for 
future judges with not only intelligence 
and respect for the law, but also 
“empathy.”85 He stated that he would 
“seek someone who understands that 
justice isn’t about some abstract legal 

                                                
81 Barnes, supra note 3.     
82 Id. 
83 Id. 
84 McKinnon, supra note 1, at A3.  
85 Charlie Savage, Scouring Obama’s Past for 
Clues on Judiciary, N.Y. TIMES, May 9, 2009, 
available at 
http://www.nytimes.com/2009/05/10/us/politics/
10court.html?_r=1&hp.   
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theory or footnote in a case book.”86 
Obama said that “[i]t is also about how 
our laws affect the daily realities of 
people’s lives, whether they can make a 
living and care for their families, 
whether they feel safe in their homes and 
welcome in their own nation.”87  

Some commentators have even 
begun to speculate that the new 
appointee may be a woman. Justice Ruth 
Bader Ginsburg, who is recovering from 
pancreatic cancer, is the only woman 
among the nine justices.88 There has 
been speculation that because of her 
failing health, she may be the next 
justice to leave the Supreme Court. A 
couple leading possibilities are U.S. 
Appeals Court Judge Sonia Sotomayor, 
Solicitor General Elena Kagan, or even 
Michigan’s own Governor Jennifer 
Granholm.89 

Obama’s first lifetime 
appointment for the Supreme Court 
would create a judicial legacy that could 
last decades after he leaves the White 
House, even if he wins another term.90 
Because Justice Souter has generally 
voted with the liberal wing of the Court, 
President Obama’s appointment of a 
liberal justice “would not shake the 
ideological makeup” of the Court.91 
However, a new justice’s impact on the 
Court should not be taken for granted. 
Jay Sekulow, chief counsel at the 
American Center for Law and Justice 

                                                
86 Id. 
87 Id. 
88 Id. 
89 Mosheh Oinounou, Mike Emanuel & Major 
Garrett, Obama Statements Reveal Populist View 
of Supreme Court, Preview Choice to Replace 
Souter, FOX NEWS, May 1, 2009, available at 
http://www.foxnews.com/politics/2009/05/01/ob
ama-statements-reflect-populist-view-supreme-
court-preview-choice-souter/.  
90 Vicini, supra note 10.   
91 Oinounou, supra note 19. 

stated, “[w]e’re kidding ourselves if we 
don’t think [that the Court is] going to 
[shift]. It’s going to shift left . . . .  It’s 
the beginning of the reshaping of the 
federal judiciary here.”92    
 
 

RICCI V. DESTEFANO: IS 

SUPREME COURT JUSTICE 

NOMINEE JUDGE SOTOMAYOR A 

“REVERSE RACIST”
93

? 
Lauren Fredrick 

 
In Ricci v. DeStefano,94 the City 

of New Haven, Connecticut 
administered an exam in order to 
promote members of its fire 
department.95 The city required that the 
Board of Commissioners use the “Rule 
of Three,” where only the top three 
highest scoring candidates could be 
awarded a promotion.96 When New 
Haven officials reviewed exam results, 
“they found that the pass rate for black 

                                                
92 Id. 
93 See Andy Barr, Rush Limbaugh: Sonia 
Sotomayor a ‘reverse racist,’ ‘hack,’ May 26, 
2009, available at 
http://www.politico.com/news/stories/0509/2298
3.html; Stephanie Condon, GOP Pushback 
Continues, with Limbaugh Calling Sotomayor a 
“Reverse Racist,” May 27, 2009, available at 
http://www.cbsnews.com/blogs/2009/05/27/polit
ics/politicalhotsheet/entry5043597.shtml 
(referring to a remark Rush Limbaugh made on 
his radio show about Supreme Court nominee 
Sotomayor: “Obama is the greatest living 
example of a reverse racist, and now he’s 
appointed one . . . to the U.S. Supreme Court.”).  
94 530 F.3d 88 (2008). 
95 See Ricci v. DeStefano, 554 F. Supp. 2d 142 
(2006); see generally Warren Richey, U.S. 
Supreme Court takes up ‘reverse discrimination’ 
case, January 9, 2009, available at 
http://www.csmonitor.com/2009/0109/p25s30-
usju.html.  
96 James McConnell & Lucienne Pierre, Ricci v. 
DeStefano, available at 
http://topics.law.cornell.edu/supct/cert/07-1428 
(last visited June 2, 2009). 
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candidates was approximately half the 
pass rate of white candidates . . . [thus,] 
no black candidates could be awarded a 
promotion.”97 In fact, “the highest 
scoring black position was fifteenth.”98 
Because of this discrepancy, New Haven 
did not certify the exam. Ricci, a top 
scorer on the exam, and other 
firefighters (seventeen whites and one 
Hispanic) sued the city and its mayor, 
John DeStefano, claiming racial 
discrimination under the Equal 
Protection Clause and Title VII. The 
issue presented to the court was as 
follows: “May a municipal employer 
disregard the results of a qualifying 
examination, which was carefully 
constructed to ensure race-neutrality, on 
the ground that the results of that 
examination yielded too many qualified 
applicants of one race and not enough of 
another?”99 

New Haven argued that it was, in 
fact, complying with both the Equal 
Protection Clause and Title VII when it 
refused to certify the exam, and that it 
was trying to avoid a racial 
discrimination lawsuit by not certifying 
the exam. As the Legal Information 
Institute of Cornell University Law 
School aptly notes, the city of New 
Haven “seems to have ended up in a no-
win situation—while its decision not to 
certify eligible candidates allowed it to 
avoid a potential lawsuit with blacks, the 
same decision opened it up to a lawsuit 
from the white candidates who . . .  
could have been promoted.”100 

U.S. District Court Judge Janet 
Bond Arterton threw the firefighters’ 
case out. She stated, “‘[t]he decision to 

                                                
97 Id.  
98 Id. 
99 Ricci v. DeStefano, 530 F.3d 88, 93-94 (2008) 
(Cabranes, J., dissenting).  
100 McConnell & Piereesss, supra note 4. 

disregard the test results affected all 
applicants equally,’” and “[t]hose who 
passed the test were only given an 
opportunity for promotion, not a 
guaranteed job.”101 Judge Arterton 
further stated that the city’s exclusion of 
the high-scoring firefighters was 
justified by the disparate impact of the 
exam.102  

In an exceptionally brief per 
curiam opinion, U.S. Court of Appeals 
Judge Sonia Sotomayor, along two other 
judges for the Second Circuit, affirmed 
the district court’s dismissal of the racial 
discrimination claims.103 The judges 
“issued a one-paragraph decision 
praising Judge Arterton’s ‘thorough, 
thoughtful, and well-reasoned 
opinion.’”104 The city, the court noted, 
was “simply trying to fulfill their 
obligations under anti-discrimination 
laws when confronted with the test 
results that produced a disproportionate 
racial impact.”105 In a twelve page 
dissent, Judge José Cabranes criticized 
the judges for not issuing a full opinion 
examining the case, stating “[t]his court 
has failed to grapple with the questions 
of exceptional importance raised on this 
appeal . . . .”106 

The ultimate outcome of this 
case could have far-reaching effects on 
employers. It could provide employers 

                                                
101 Richey, supra note 3 (quoting U.S. District 
Judge Arterton).  
102 Id. 
103 Adam Liptak, Nominee’s Rulings Are 
Exhaustive but Often Narrow, N.Y. TIMES, May 
27, 2009, at A1, available at 
http://www.nytimes.com/2009/05/27/us/politics/
27judge.html?_r=2&scp=6&sq=supreme%20cou
rt&st=cse; see also Richey, supra note 3; Ricci 
v. DeStefano, 554 F. Supp. 2d 142 (2006), aff’d, 
530 F.3d 88 (2008).  
104 Richey, supra note 3.  
105 Id.  
106 Id. (quoting Ricci v. DeStefano, 530 F.3d 88, 
101 (2008) (Cabranes, J., dissenting)).  
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with guidelines on how to achieve racial 
diversity in the workplace without being 
faced with lawsuits.107 All employers 
who must comply with anti-
discrimination statutes may be affected 
by the Supreme Court’s decision 
because the statute’s “‘race neutral 
practices with race-related goals’ may be 
‘constitutionally suspect’ if the Court 
decides in favor of Ricci.”108 On the 
other hand, if the Court decides in favor 
of the city, “it may send a message to 
employers throughout the nation that 
rejecting examinations with racially 
disproportionate results is a permissible 
strategy for avoiding Title VII 
lawsuits.”109 

During her confirmation 
hearings, Judge Sotomayor will likely be 
asked about the case’s substantive ruling 
and why she issued such an 
extraordinarily brief opinion when the 
issues presented were so complex. Many 
commentators have criticized Sotomayor 
for neither “grapp[ling] with the difficult 
constitutional issues,” nor adding 
anything to the lower court’s opinion.110 

The Supreme Court’s decision 
will come in June, before Judge 
Sotomayor’s confirmation hearings. 
“The four liberal justices . . . are likely to 
agree with her . . . [to] preserv[e] Title 
VII as a tool for fair hiring. There’s even 
a chance that Justice Kennedy will 
follow. The problem for Sotomayor is 

                                                
107 McConnell and Pierre, supra note 4.  
108 Id. 
109 Id. 
110 Ashby Jones, Per Curious: The Many 
Questions Concerning Ricci v. DeStefano, WALL 

ST. J., May 29, 2009, available at 
http://blogs.wsj.com/law/2009/05/29/per-
curious-the-many-questions-concerning-ricci-v-
destefano/.  

why she didn’t grapple with the difficult 
constitutional issues.”111 
 

NEW BILL WILL STRONGLY 

REGULATE TOBACCO 
Lauren Fredrick 

 
Recently, Congress sent a new 

bill to the White House that gives the 
federal government broad power to 
regulate the use of tobacco, which is the 
leading cause of preventable death in the 
United States.112 Congressman Henry 
Waxman, a strong proponent of the bill, 
stated that “‘[t]his is the day when 
Americans can begin to truly kick the 
habit, with the full force of our laws 
marshaled to protect consumers, and 
especially our young people.’”113 
Tobacco, which is used by one in five 
Americans and is one of the most 
dangerous products on the market, is 
regulated less than cosmetics or pet 
food.114 The bill has been a decade-long 
effort that will give the Food and Drug 
Administration (FDA) the power to 
examine the ingredients in tobacco 
products, ban the ingredients that are 
dangerous to the health of the Nation’s 

                                                
111 Emily Bazelon, The Sotomayor Mystery, May 
26, 2009, available at 
http://www.slate.com/id/2219037/.  
112 Congress Sends Obama Bill to Regulate 
Tobacco, USA TODAY, June 12, 2009, available 
at 
http://www.usatoday.com/news/washington/200
9-06-12-tobacco-obama_N.htm; see also 
Lyndsey Layton, House Passes Senate Bill on 
Tobacco Regulation, WASH. POST, June 13, 
2009, available at 
http://www.washingtonpost.com/wp-
dyn/content/article/2009/06/12/AR20090612003
11_pf.html.  
113 Layton, supra note 1.  
114 Id. 
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citizens, and restrict marketing and 
sales.115  

According to government 
statistics, “more than 400,000 people die 
every year from tobacco-related diseases 
. . . [and] [a]bout 45 million U.S. adults 
are smokers.”116 Proponents of the 
legislation have called it “‘the single 
most important thing we can do . . . to 
curb this deadly toll.’”117 One of the 
bill’s main goals is to dissuade the one-
thousand young Americans who pick up 
a cigarette for the first time every day.118 
The bill requires stronger warning labels 
prohibiting words like “light” or “mild,” 
which tend to give the impression that 
those types of tobacco products are 
safer.119 The bill will also rigorously 
restrict the use of advertisements 
targeted towards young people, and it 
prohibits the use of flavored cigarettes 
popular among youth.120 One of the 
greatest goals of the legislation is to 
reduce smoking-related deaths and 
minimize the annual one-hundred billion 
dollar health-care cost for tobacco-
related illnesses.121 

After the legislation goes into 
effect, the FDA will have fifteen months 
to implement a ban on tobacco 
advertising within one thousand feet of 

                                                
115 Congress Sends Obama Bill to Regulate 
Tobacco, supra note 1. 
116 Id. 
117 Id. (quoting Congressman Waxman’s 
statements on the impact of the bill’s passage). 
118 See Duff Wilson, Congress Passes Measure 
on Tobacco Regulation, N.Y. TIMES, June 13, 
2009, at B3, available at 
http://www.nytimes.com/2009/06/13/business/13
tobacco.html?_r=1&scp=4&sq=tobacco&st=cse. 
119 Congress Sends Obama Bill to Regulate 
Tobacco, supra note 1; see also Wilson, supra 
note 7.  
120 Congress Sends Obama Bill to Regulate 
Tobacco, supra note 1. 
121 Id. 

schools and playgrounds.122 
Commentators note that this measure is 
likely to draw challenges from the 
tobacco industry, which will argue that it 
violates the First Amendment of the 
Constitution.123  The law also states that 
by 2012, “new, graphic warning labels 
must be designed and approved by the 
FDA and occupy 50 percent of the space 
on each package of cigarettes. . . . [T]he 
larger warning is a key part of the new 
legislation, exposing the industry to 
increased financial risk through lower 
sales.”124 The Senate required a larger 
warning than the one given in the bill.125 
It also required that it have “color 
graphics depicting the negative health 
consequences of smoking,” which will 
probably include pictures of diseased 
and cancerous tissue.126 

Altria Group, the parent 
company of the Nation’s largest tobacco 
company, Phillip Morris USA, stated 
that it supported the legislation, and that 
it “supported tough but reasonable 
federal regulation of tobacco 
products.”127 Opponents of the bill 
voiced concerns “about government 
intrusion in private enterprise.”128 One 
commentator claimed that “allowing the 
FDA to regulate tobacco in any capacity 
would lead to the FDA regulating the 
family farm.”129  

President Obama, who is a 
smoker, applauded the bill stating that it 

                                                
122 Wilson, supra note 7. 
123 Id. 
124 Id. 
125 Id. 
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127 Press Release, Altria Group, Altria Group 
Supports Senate Approval of Tobacco Industry 
Regulation (June 11, 2009), available at 
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“will make history by giving the 
scientists and medical experts at the 
FDA the power to take sensible 
steps.”130 He also said that the 
“legislation was ‘a bill that truly defines 
changes in Washington’ and one that 
‘changes the way Washington works and 
who it works for.’”131 Likewise, the 
president of the American Medical 
Association said that the “[p]assage of 
this historic legislation by both the 
House and the Senate is a victory for 
public health over Big Tobacco.”132 
 

                                                
130 Press Release from President Barack Obama, 
Statement by the President on the Senate’s 
Passage of the Family Smoking and Tobacco 
Control Act (June 11, 2009), available at 
http://www.whitehouse.gov/the_press_office/Sta
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131 President Barack Obama, Statement by the 
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132 Press Release from Nancy Nielson, President, 
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