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ABSTRACT 
The Business Judgment Rule prevents courts from reviewing the 

substantive business decisions of corporate directors.  The rule is a 
microcosm of the tension between government regulation and private 
autonomy that runs throughout corporate law.  The Business Judgment 
Rule is protective of the self-determination of the business enterprise, but 
its rationale is, not surprisingly, debated.  Courts and commentators have 
offered a variety of explanations, but these still leave the rule open to the 
accusation that it is a sui generis privilege granted to corporations. 

This Article places the Business Judgment Rule in the context of a 
large-scale social theory—sphere sovereignty.  In a sphere-sovereignty 
framework, the Business Judgment Rule should not be viewed as a special 
privilege of corporations.  Rather, it should be viewed as a recognition by 
the courts of the autonomy of each societal sphere, created by God to 
pursue unique ends and purposes.  The political and theological theory of 
sphere sovereignty provides a basis for the Business Judgment Rule’s 
various provisions and offers suggestions for its future development. 
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I.  INTRODUCTION 
The Business Judgment Rule has been called “one of the great puzzles” 

of American corporate law.1  It protects the business decisions of corporate 
directors in the face of an otherwise strict review of director duties and 
provides the corporate management a safe haven in the face of increasing 
corporate regulation.2  Although it is a rule with a hoary pedigree, its 
application still engenders controversy.3  Why?  For one thing, its 
applicability often means the difference between a relatively quick end to a 
lawsuit and thousands or millions of dollars worth of litigation costs (and 
possibly millions more in damages).  Corporations like that; plaintiffs do 
not. 

But more fundamentally, the Business Judgment Rule cannot help but 
raise strong feelings because it touches on the basic tension between 
government regulation and free markets, between public interests and 
private autonomy.4  What really makes the rule controversial is that it 
seems to create special protections for businesses.  Contrary to the instincts 
of many Americans, the rule seems designed to favor big business over the 
little guy, the institution over the individual.  If the rule is indeed a sui 
generis protection for corporations, something would seem to be awry.  But 
as we ask larger questions about the relationship of the civil government to 
the corporate government, we are forced to rethink this criticism of the 
rule. 

A host of theories has been put forth to try to explain, support, 
rationalize, improve, or do away with the rule.  The insights of other 
disciplines—neoclassical economics,5 classic (and classical) literature,6 and 

                                                 
 1. Kent Greenfield & John E. Nilsson, Gradgrind’s Education: Using Dickens 
and Aristotle To Understand (and Replace?) the Business Judgment Rule, 63 
BROOK. L. REV. 799, 816 (1997). 
 2. See generally John J. Lynch, The Business Judgment Rule Reconsidered, 17 
FORUM 452, 453-54 (1982) (explaining the purpose of the Business Judgment 
Rule). 
 3. See, e.g., id. at 452-64. 
 4. For a review of these issues in modern corporate theory, see, e.g., William 
W. Bratton, Jr., The “Nexus of Contracts” Corporation: A Critical Appraisal, 74 
CORNELL L. REV. 407, 432-46 (1989) (discussing the political dimension of 
corporate-law theories); Alan Wolfe, The Modern Corporation: Private Agent or 
Public Actor?, 50 WASH. & LEE L. REV. 1673 (1993) (arguing for recognition of a 
“public dimension” of corporations). 
 5. FRANK H. EASTERBROOK & DANIEL R. FISCHEL, THE ECONOMIC 
STRUCTURE OF CORPORATE LAW 93-100 (1991). 
 6. Greenfield & Nilsson, supra note 1, at 813-16. 
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decision theory,7 among others—have all been brought to bear on the 
puzzle. 

How about theology and political theory?  By applying a theologically 
derived paradigm to the situation, a possible underlying rationale for the 
rule comes into sight. 

Corporate-law scholar Stephen Bainbridge suggested that the key 
characteristic of the Business Judgment Rule is actually judicial abstention, 
in which the courts recognize a kind of jurisdictional autonomy of the 
business enterprise.8  This key insight is interpreted in a theologically based 
theory of social institutions—sphere sovereignty.  Sphere sovereignty is a 
concept developed most notably by the Dutch theologian and statesman 
Abraham Kuyper and the legal philosopher Herman Dooyeweerd.9  Sphere 
sovereignty puts the jurisdictional sphere of the business enterprise into the 
context of a whole society comprised of institutions and associations that 
are sovereign in their own spheres.10  Sphere sovereignty is not only useful 
as a paradigm for understanding why the Business Judgment Rule exists, 
but it may also be helpful in pointing out the direction for resolving 
unsettled questions in applying the rule—for instance, the rule’s 
applicability to nontraditional business entities, such as the limited liability 
company (LLC) and limited liability partnership (LLP). 

Part II of this Article gives an overview of the Business Judgment Rule.  
Part III turns to theology and political philosophy for an examination of 
sphere sovereignty.  Part IV then suggests applications of the insights of 
sphere sovereignty to the Business Judgment Rule. 

                                                 
 7. Andrew S. Gold, A Decision Theory Approach to the Business Judgment 
Rule: Reflections on Disney, Good Faith, and Judicial Uncertainty, 66 MD. L. REV. 
398, 404-05 (2007). 
 8. Stephen M. Bainbridge, The Business Judgment Rule as Abstention 
Doctrine, 57 VAND. L. REV. 83, 119 (2004) [hereinafter Bainbridge, Abstention 
Doctrine]. 
 9. Michael J. DeBoer, Political Order and Plural Structure of Society, 16 J.L. 
& RELIGION 855, 857-58 (2001). 
 10. See Stephen M. Bainbridge, Community and Statism: A Conservative 
Contractarian Critique of Progressive Corporate Law Scholarship, 82 CORNELL L. 
REV. 856, 895 (1997) [hereinafter Bainbridge, Community and Statism] (book 
review) (noting the link between sphere sovereignty and a free society). 
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II.  THE BUSINESS JUDGMENT RULE 
Any attempt to describe the Business Judgment Rule is going to be 

difficult because the rule has been stated in a variety of different ways.11  
Sometimes it is applied as a presumption, sometimes as a safe harbor.  
Sometimes it is applied as a standard of review, sometimes as a standard of 
liability.  Sometimes the distinctions are missed entirely.  The following 
discussion does not attempt to map out all the variations and nuances.  
Rather, the focus is on: (1) what sets the Business Judgment Rule apart 
from the standard of care that it is sometimes confused with; (2) the 
elements of the rule itself and typical applications of the rule; and (3) the 
rationales commonly offered to support the rule. 

A.  The Business Judgment Rule Distinguished from Standard of Care 
Although the Business Judgment Rule is often confused with a 

standard of care,12 it is more appropriately understood as a standard of 
review.13  The Business Judgment Rule does not specify whether business 
decisions are to be made by a standard of due care, less than due care, or 
more than due care.  In fact, the standard of care has varied from state to 
state,14 ranging from a due-care standard (followed by the majority of 

                                                 
 11. See, e.g., Franklin A. Gevurtz, The Business Judgment Rule: Meaningless 
Verbiage or Misguided Notion?, 67 S. CAL. L. REV. 287 (1994) (pointing out rule 
splits and conceptual confusion attendant to the rule). 
 12. Bainbridge, Abstention Doctrine, supra note 8, at 88. 
 13. See, e.g., William T. Allen, Jack B. Jacobs & Leo E. Strine, Jr., Realigning 
the Standard of Review of Director Due Care with Delaware Public Policy: A 
Critique of Van Gorkom and Its Progeny as a Standard of Review Problem, 96 
NW. U. L. REV. 449, 450-53 (2002); Melvin Aron Eisenberg, The Divergence of 
Standards of Conduct and Standards of Review in Corporate Law, 62 FORDHAM L. 
REV. 437 (1993); Elizabeth S. Miller & Thomas E. Rutledge, The Duty of Finest 
Loyalty and Reasonable Decisions: The Business Judgment Rule in 
Unincorporated Business Organizations?, 30 DEL. J. CORP. L. 343, 352-53 (2005); 
Fred W. Triem, Judicial Schizophrenia in Corporate Law: Confusing the Standard 
of Care with the Business Judgment Rule, 24 ALASKA L. REV. 23 (2007).  But see 
Stuart R. Cohn, Demise of the Director’s Duty of Care: Judicial Avoidance of 
Standards and Sanctions Through the Business Judgment Rule, 62 TEX. L. REV. 
591 (1983) (criticizing this use of the Business Judgment Rule). 
 14. See Hal R. Arkes & Cindy A. Schipani, Medical Malpractice v. the Business 
Judgment Rule: Differences in Hindsight Bias, 73 OR. L. REV. 587, 610-11 (1994); 
see also Marcia M. McMurray et al., Director and Officer Liability, 40 VAND. L. 
REV. 605, 607-09 (1987). 
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jurisdictions)15 to a more-relaxed gross-negligence standard (more common 
in older cases).16  The Business Judgment Rule prevents the courts from 
reaching the substantive question of the standard of care applicable to a 
business decision, provided that the decision-making process followed 
appropriate procedure.17  In other words, the Business Judgment Rule asks 
a question about procedure that is analytically distinct from the issue of the 
standard of care.  The rule is truly a standard of review. 

B.  Elements of the Rule 
The standard formulation of the Business Judgment Rule usually 

includes the following components: courts will not review the substantive 
reasonableness of a business decision that is reasonably well informed, 
made in good faith, and without conflicts of interest, fraud, or illegality.18  
This doctrine has been applied to decisions of directors, officers, and 
majority shareholders of corporations.19  In some formulations, the rule 
operates as a presumption in favor of the corporate decision maker.20  That 
is, the plaintiff has the burden of pleading facts (showing that the board 
made the decision without obtaining reasonable information, was not 
disinterested, or acted in bad faith) to negate the presumption in favor of 
the directors.21  In other formulations,22 the rule operates as a safe harbor, 
                                                 
 15. McMurray et al., supra note 14, at 609 (“The modern trend is for courts to 
demand that directors and officers exercise the degree of care that an ordinarily 
prudent person in a like position under similar circumstances would exercise.”). 
 16. See Arkes & Schipani, supra note 14, at 611; McMurray et al., supra note 
14, at 607.  But see Allen, Jacobs & Strine, supra note 13 (arguing in favor of a 
deferential gross-negligence standard). 
 17. See McMurray et al., supra note 14, at 615-16. 
 18. See generally 18B AM. JUR. 2D Corporations § 1470 (2009); DENNIS J. 
BLOCK, NANCY E. BARTON & STEPHEN A. RADIN, THE BUSINESS JUDGMENT RULE: 
FIDUCIARY DUTIES OF CORPORATE DIRECTORS 39 (5th ed. 1998); EDWARD 
BRODSKY & M. PATRICIA ADAMSKI, LAW OF CORPORATE OFFICERS AND 
DIRECTORS: RIGHTS, DUTIES AND LIABILITIES § 2:10 (2d ed. 2007 & Supp. 2009); 
Douglas M. Branson, The Indiana Supreme Court Lecture: The Rule That Isn’t a 
Rule—The Business Judgment Rule, 36 VAL. U. L. REV. 631 (2002). 
 19. 18B AM. JUR. 2D Corporations § 1470 (2009).  Case law on the 
applicability of the rule to officers is comparatively sparse but is advocated by the 
American Law Institute’s Principles of Corporate Governance.  PRINCIPLES OF 
CORPORATE GOVERNANCE: ANALYSIS AND RECOMMENDATIONS § 4.01(c) (1994); 
see also BLOCK, BARTON & RADIN, supra note 18, at 97-98; HARRY G. HENN & 
JOHN R. ALEXANDER, LAWS OF CORPORATIONS AND OTHER BUSINESS ENTERPRISES 
§ 242 (3d ed. 1983). 
 20. See Branson, supra note 18, at 632. 
 21. BRODSKY & ADAMSKI, supra note 18, § 2:10; Branson, supra note 18, at 
635-36; see also, e.g., Simon Prop. Group, Inc. v. Taubman Ctrs., Inc., 261 F. 
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where the corporate decision maker has to affirmatively allege the 
existence of the rule’s elements to obtain the benefit of the rule.23 

1.  Business Decision 
The rule is only applied to an affirmative business decision to act or not 

act.24  The rule does not apply where the directors have “either abdicated 
their functions, or absent a conscious decision, failed to act.”25  This, 
seemingly, is recognition that the rule protects the affirmative exercise of 
the power of corporate governance. 

2.  Reasonably Well Informed 
The decision must be made on a reasonably sufficient amount of 

information.  This is sometimes called a duty of reasonable diligence,26 but 
it does not refer to a reasonable substantive decision.  It refers to a 
reasonable decision-making process.27  As one court put it, “Due care in the 
decisionmaking context is process due care only.”28  One treatise 
elaborated, 

The due care and informed judgment requirement refers to 
the process followed by directors in making a decision, and 
not the content of their decision.  “[C]ompliance with a 
director’s duty of care” thus “can never appropriately be 
judicially determined by reference to the content of the 
board decision that leads to a corporate loss, apart from 

                                                                                                                 
Supp. 2d 919, 937 (E.D. Mich. 2003); State Farm Mut. Auto. Ins. Co. v. Superior 
Court, 8 Cal. Rptr. 3d 56, 70-71 (Cal. Ct. App. 2003); Lee v. Interinsurance Exch. 
of the Auto. Club of S. Cal., 57 Cal. Rptr. 2d 798, 811-13 (Cal. Ct. App. 1996); 
Warshaw v. Calhoun, 221 A.2d 487, 492-93 (Del. 1966); Kaplan v. Centex Corp., 
284 A.2d 119, 124 (Del. Ch. 1971); Reget v. Paige, 626 N.W.2d 302, 310-11 (Wis. 
Ct. App. 2001). 
 22. Other formulations include the American Law Institute’s Principles of 
Corporate Governance.  See Branson, supra note 18, at 636. 
 23. Id.; Miller & Rutledge, supra note 13, at 347-48. 
 24. BLOCK, BARTON & RADIN, supra note 18, at 40-41. 
 25. Aronson v. Lewis, 473 A.2d 805, 813 (Del. 1984). 
 26. See, e.g., Fed. Deposit Ins. Corp. v. Stahl, 89 F.3d 1510, 1517 (11th Cir. 
1996). 
 27. BLOCK, BARTON & RADIN, supra note 18, at 74-80. 
 28. Brehm v. Eisner, 746 A.2d 244, 264 (Del. 2000). 
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consideration of the good faith or rationality of the 
process.”29 

The determination of whether the decision was informed is based on all 
the material information reasonably available to the board.30  Delaware 
courts have held that the standard for deciding whether or not the decision 
was informed is gross negligence.31 

3.  Good Faith 
The business decision is only protected when it is made with the good-

faith “belief that the action taken was in the best interests of the 
company.”32 

4.  Independent and Without Conflicts of Interest 
To receive protection from the Business Judgment Rule, a decision 

must be made by corporate directors who are disinterested and 
independent.33  “‘[I]ndependence’ means ‘that a director’s decision is based 
on the corporate merits of the subject before the board rather than 
extraneous considerations or influences’ that would ‘convert an otherwise 
valid business decision into a faithless act.’”34  Conflicts of interest occur 
when, for example, the director would get a personal financial benefit from 
a particular decision not shared by stockholders or where the decision 
would have an adverse effect on the director that is different from the effect 
on stockholders.35 
                                                 
 29. BLOCK, BARTON & RADIN, supra note 18, at 74-75 (quoting In re Caremark 
Int’l Inc. Derivative Litig., 698 A.2d 959, 967 (Del. Ch. 1996)); see also Hanson 
Trust PLC v. ML SCM Acquisition, Inc., 781 F.2d 264, 274-75 (2d Cir. 1986). 
 30. Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985). 
 31. Citron v. Fairchild Camera & Instrument Corp., 569 A.2d 53, 66 (Del. 
1989); Smith, 488 A.2d at 872-73. 
 32. Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984); see also Fed. Deposit 
Ins. Corp. v. Stahl, 89 F.3d 1510, 1516-17 (11th Cir. 1996).  See generally BLOCK, 
BARTON & RADIN, supra note 18, at 90-93 (stating that a business decision based 
on fraud, illegality, or ultra vires conduct is not within the best interest of the 
corporation and is not protected by the Business Judgment Rule); Craig W. Palm & 
Mark A. Kearney, A Primer on the Basics of Directors’ Duties in Delaware: The 
Rules of the Game (Part I), 40 VILL. L. REV. 1297, 1313-14 (1995). 
 33. See, e.g., Palm & Kearney, supra note 32, at 1309-12. 
 34. BLOCK, BARTON & RADIN, supra note 18, at 45 (quoting Aronson, 473 A.2d 
at 816); see also Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 362 (Del. 1993) 
(stating that a director is independent only when his or her decision is based entirely 
on the corporate merits). 
 35. Rales v. Blasband, 634 A.2d 927, 936 (Del. 1993); Cede & Co., 634 A.2d at 
362.  See generally Lee v. Interinsurance Exch., 57 Cal. Rptr. 2d 798, 811 (Cal. Ct. 
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5.  Without Fraud or Illegality 
Not surprisingly, the Business Judgment Rule is not applied to protect 

fraudulent or illegal conduct.36  Nor are ultra vires conduct37 or waste of 
corporate assets protected.38 

6.  Rational Decision (Without Gross Abuse of Discretion) 
It is often added that the decision must be at least rational, or capable 

of some sort of coherent explanation.39  Some courts40 have stated that this 
is a requirement that the business decision in question must not be a gross 
abuse of discretion.41  The courts’ idea is that a decision could be so 
outrageously inept that a court will review the reasonableness of the 
substantive decision regardless of whether the corporate decision maker 
met all the other requirements of the rule.42  Analytically, it seems that the 
rational-decision requirement may not really be distinct from the good-faith 
requirement.43 

                                                                                                                 
App. 1996) (showing a conflict of interest where inside directors take “defensive 
action against a take-over by another entity, which may be advantageous to the 
corporation, but threatening to existing corporate officers”); Gaillard v. Natomas 
Co., 256 Cal. Rptr. 702, 713-14 (Cal. Ct. App. 1989) (illustrating a potential 
conflict of interest when a board was voting on a golden parachute). 
 36. See, e.g., Miller v. AT&T Co., 507 F.2d 759, 762-63 (3d Cir. 1974); 
Chambers v. Beaver-Advance Corp., 140 A.2d 808, 812 (Pa. 1958) (explaining that 
judicial intervention is appropriate where “a minority stockholder’s rights are 
jeopardized or injured by fraud or waste of company assets, or an overreaching, 
actual or legal”); see also Branson, supra note 18, at 644-45. 
 37. BLOCK, BARTON & RADIN, supra note 18, at 90-91. 
 38. Id. at 93-98; see also, e.g., Saxe v. Brady, 184 A.2d 602, 610 (Del. Ch. 
1962). 
 39. Brehm v. Eisner, 746 A.2d 244, 264-65 (Del. 2000); Sinclair Oil Corp. v. 
Levien, 280 A.2d 717, 720 (Del. 1971); Selheimer v. Manganese Corp. of Am., 224 
A.2d 634, 646 (Pa. 1966); PRINCIPLES OF CORPORATE GOVERNANCE, § 4.01(c)(3) 
(1992); Palm & Kearney, supra note 32, at 1314-16. 
 40. For a restatement of the rational and good-faith tests in juxtaposition to 
abuse-of-discretion language, see, e.g., In re Caremark Int’l Inc. Derivative Litig., 
698 A.2d 959, 967 (Del. Ch. 1996). 
 41. BLOCK, BARTON & RADIN, supra note 18, at 84-90. 
 42. Id. at 84-85. 
 43. Brehm, 746 A.2d at 264 (“Irrationality may be the functional equivalent of 
the waste test or it may tend to show that the decision is not made in good faith, 
which is a key ingredient of the Business Judgment Rule.”); MELVIN ARON 
EISENBERG, CORPORATIONS AND OTHER BUSINESS ORGANIZATIONS 390-94 (8th ed. 
2000); Palm & Kearney, supra note 32, at 1315-16. 
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C.  Situations for Raising the Business Judgment Rule 
The classic situation for applying the Business Judgment Rule is a suit 

against a board of directors for a negligent business decision, in which the 
directors would be liable to the corporation.  The Business Judgment Rule 
is inapplicable when the liability would be to a third party from outside the 
corporation.44  Factual settings include suits by shareholders over the price 
received for the sale or merger of the corporation,45 payment of large 
severance packages to corporate officers,46 the advisability of dividend 
payments or nonpayments,47 and the use of various control mechanisms 
(such as poison pills and the like) as takeover defenses.48  The range of 
specific situations is as infinite as the mistakes that business professionals 
can make. 

The most controversial field for applying the Business Judgment Rule 
is in the rather specialized context of special-litigation committees.49  When 
a derivative lawsuit is filed against the board, it is common for the board to 
appoint a special-litigation committee, made up of independent 
investigators and auditors, to make a recommendation on the corporation’s 
behalf regarding whether the litigation is in the corporation’s best 
interests.50  In the well-known case of Auerbach v. Bennett, the New York 
Court of Appeals held that the decision of such a committee received the 
benefit of the Business Judgment Rule.51  The Delaware Supreme Court, in 
its equally noted decision of Zapata Corp. v. Maldonado, declined to give 
business-judgment protection to the recommendations of the committee, 
                                                 
 44. BRODSKY & ADAMSKI, supra note 18, § 2:10. 

[T]he Business Judgment Rule does not pertain to third party 
disputes, but only to cases in which a director is sued “in an action 
by the corporation on its own behalf, by shareholders acting 
derivatively on behalf of the corporation, by shareholders suing 
individually on their own behalf or as a class, or by a regulatory 
body that has assumed control of the corporation.” 

Frater v. Tigerpack Capital, Ltd., No. 98 Civ. 3306(SAS), 1999 WL 4892, at *4 
(S.D.N.Y. Jan. 5, 1999) (quoting BLOCK, BARTON & RADIN, supra note 18, at 5). 
 45. See, e.g., Smith v. Van Gorkom, 488 A.2d 858, 864-70 (Del. 1985). 
 46. See, e.g., Brehm, 746 A.2d at 250-51. 
 47. See, e.g., Gottfried v. Gottfried, 73 N.Y.S.2d 692, 693-97 (N.Y. App. Div. 
1947). 
 48. Branson, supra note 18, at 650-53. 
 49. Id. at 647-49. 
 50. See Curtis v. Nevens, 31 P.3d 146, 151 (Colo. 2001) (describing and 
discussing special-litigation committees); see also Cramer v. Gen. Tel. & Elecs. 
Corp., 582 F.2d 259, 265 (3d Cir. 1978); Branson, supra note 18, at 647-48. 
 51. 393 N.E.2d 994, 1000 (N.Y. 1979); see also Burks v. Lasker, 441 U.S. 471, 
484-86 (1979) (deciding to the same effect in the same year as Auerbach). 
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allowing a court to apply “its own independent business judgment” to 
determine whether such a decision should be given effect.52  The American 
Law Institute (ALI) has come out with a third alternative in its Principles of 
Corporate Governance, requiring a more searching analysis of the 
committee’s decision before a court approves the decision.53  In adopting 
the ALI approach, the Pennsylvania Supreme Court interpreted it as simply 
a more thorough and systematic review of the special-litigation 
committee’s procedure before the committee’s decision gets the benefit of 
the Business Judgment Rule.54  But some commentators have viewed the 
ALI approach as an outright rejection of the Business Judgment Rule.55  
Courts across the nation remain split between these approaches.56  
Currently, it seems that the majority of courts give the special-litigation 
committee the full protection of the Business Judgment Rule, following the 
Auerbach approach.57  Commentators have argued that this is the most 
efficient result.58 

                                                 
 52. 430 A.2d 779, 789 (Del. 1981). 
 53. See discussions in Cuker v. Mikalauskas, 692 A.2d 1042, 1048-49 (Pa. 
1997) and Bradley T. Ferrell, Note, A Hybrid Approach: Integrating the Delaware 
and the ALI Approaches to Shareholder Derivative Litigation, 60 OHIO ST. L.J. 
241, 271-72 (1999). 
 54. See Cuker, 692 A.2d at 1048-49. 
 55. Dennis J. Block, Stephen A. Radin & Michael J. Maimone, Derivative 
Litigation: Current Law Versus the American Law Institute, 48 BUS. LAW. 1443, 
1444-45 (1993). 
 56. Jay M. Zitter, Annotation, Propriety of Termination of Properly Initiated 
Derivative Action by “Independent Committee” Appointed by Board of Directors 
Whose Actions (or Inaction) Are Under Attack, 22 A.L.R.4th 1206, 1209 (2009) 
(collecting cases); see also Finley v. Superior Court, 96 Cal. Rptr. 2d 128, 132-33 
(Cal. Ct. App. 2000); Branson, supra note 18, at 648-49 (examining the split among 
the Auerbach, Zapata, and ALI approaches as well as several other modified 
positions adopted by various courts); Douglas M. Branson, Recent Changes to the 
Model Business Corporation Act: Death Knells for Main Street Corporation Law, 
72 NEB. L. REV. 258 (1993) (critiquing the Model Business Corporation Act); 
Block, Radin & Maimone, supra note 55, at 1443-45 (suggesting that the cases 
should really be viewed as the ALI versus everything else). 
 57. For a survey of cases, see Zitter, supra note 56, at 1211, 1217.  See also 
Finley, 96 Cal. Rptr. 2d at 132-33. 
 58. See EASTERBROOK & FISCHEL, supra note 5, at 100-02. 
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D.  Rationale of the Business Judgment Rule 
Courts have offered a number of different rationales for the Business 

Judgment Rule.59  Often courts mention one or more of these 
considerations briefly without devoting extensive analysis to the rationale, 
leaving it to academics to elaborate on these issues.60 

1.  Expertise of Business and Courts 
Courts frequently invoke judicial incompetence as an important reason 

for the Business Judgment Rule.61  Courts, they say, are not well qualified 
to judge business decisions.62  “[D]irectors are better equipped than the 
courts to make business judgments . . . .”63  As one court explained,  

Because businessmen and women are correctly perceived 
as possessing skills, information and judgment not 
possessed by reviewing courts and because there is great 
social utility in encouraging the allocation of assets and the 
evaluation and assumption of economic risk by those with 
such skill and information, courts have long been reluctant 
to second-guess such decisions when they appear to have 
been made in good faith.64 

                                                 
 59. See, e.g., Allen, Jacobs & Strine, supra note 13, at 451-52; Miller & 
Rutledge, supra note 13, at 350-52; Bainbridge, Abstention Doctrine, supra note 8, 
at 109-27. 
 60. See Bainbridge, Abstention Doctrine, supra note 8, at 109-27; see also 
Allen, Jacobs & Strine, supra note 13, at 451-52; Miller & Rutledge, supra note 13, 
at 350-52.  For one court that spent somewhat more time exploring the rationale for 
the rule, see Joy v. North, 692 F.2d 880, 885-86 (2d Cir. 1982). 
 61. This is repeated frequently enough that “[o]ne might refer to this as the 
‘traditional’ rationale.”  Greenfield & Nilsson, supra note 1, at 825. 
 62. Everest Investors 8 v. McNeil Partners, 8 Cal. Rptr. 3d 31, 45 (Cal. Ct. App. 
2003); Lee v. Interinsurance Exch., 57 Cal. Rptr. 2d 798, 808 (Cal. Ct. App. 1996) 
(“[T]hose to whom the management of a business organization has been entrusted, 
and not the courts, are best able to judge whether a particular act or transaction is 
helpful to the conduct of the organization’s affairs or expedient for the attainment of 
its purposes.”); Curtis v. Nevens, 31 P.3d 146, 151 (Colo. 2001); Auerbach v. 
Bennett, 393 N.E.2d 994, 1000 (N.Y. 1979) (“[C]ourts are ill equipped and 
infrequently called on to evaluate what are and must be essentially business 
judgments.”). 
 63. Gries Sports Enters., Inc. v. Cleveland Browns Football Co., Inc., 496 
N.E.2d 959, 963 (Ohio 1986). 
 64. Solash v. Telex Corp., [1987-1988 Transfer Binder] Fed. Sec. L. Rep. 
(CCH) ¶ 93,608, at 97,727, 1988 WL 3587 (Del. Ch. Jan. 19, 1988). 
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Another court put it more simply: “[J]udges are not business experts.”65 
To put it in terms of behavioral economics, judges are rationally 

bounded decision makers.  The efficient use of mental resources means that 
judges will never be able to devote the attention to the kinds of complex 
business decisions that corporate directors are called upon to make.66  As 
one court put it, “Managers who make such judgment calls poorly 
ultimately give way to superior executives; no such mechanism ‘selects 
out’ judges who try to make business decisions.  In the long run firms are 
better off when business decisions are made by business specialists, even 
granting the inevitable errors.”67 

2.  Encouraging Business Risk-Taking 
Courts have suggested that the Business Judgment Rule reflects a 

policy of encouraging businesses to take risks.68  Shareholders generally 
profit in direct proportion to the risk level.  They can diversify their 
investments to compensate for the risks of any particular investment.69  
Directors, though, have a strong disincentive to take business risks.  First, 
they cannot diversify their human capital, so they would tend to be more 
risk-averse than is beneficial to the shareholders.70  Second, and more 
importantly, they would have enormous exposure if they were likely to be 
subject to personal liability for the reasonableness of their decisions.71  
Compounding the problem is the hindsight-bias phenomenon: after-the-fact 
analysis of risk always tends to overrate the likelihood of what actually 
occurred.72  Liability is, thus, more likely to be found.  The Business 

                                                 
 65. Dodge v. Ford Motor Co., 170 N.W. 668, 684 (Mich. 1919). 
 66. Bainbridge, Abstention Doctrine, supra note 8, at 117-20. 
 67. Kamen v. Kemper Fin. Servs., Inc., 908 F.2d 1338, 1343 (7th Cir. 1990), 
rev’d on other grounds, 500 U.S. 90 (1991); see also EASTERBROOK & FISCHEL, 
supra note 5, at 100. 
 68. See Joy v. North, 692 F.2d 880, 886 (2d Cir. 1982), superseded by statute, 
Connecticut Business Corporation Act, CONN. GEN. STAT. § 33-724 (2006); see 
also Gagliardi v. Tri-Foods Int’l, Inc., 683 A.2d 1049, 1052 (Del. Ch. 1996); 
Solash, 1988 WL 3587, at *8. 
 69. See Bainbridge, Abstention Doctrine, supra note 8, at 110-13 (explaining 
that diversification protects against unsystematic risks, that is, risks that are specific 
to a particular firm). 
 70. See EASTERBROOK & FISCHEL, supra note 5, at 99-100; Bainbridge, 
Abstention Doctrine, supra note 8, at 113. 
 71. See Bainbridge, Abstention Doctrine, supra note 8, at 113-14. 
 72. See id. at 114-15; EISENBERG, supra note 43, at 547-49 (explaining the 
hindsight bias in relation to a director’s duty to disclose facts to a shareholder); see 
also Arkes & Schipani, supra note 14, at 587-94 (arguing that medical-malpractice 
cases should get protection from hindsight bias just as corporate-business cases do); 
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Judgment Rule reduces the directors’ disincentives to risk-taking and, thus, 
aids the shareholders.  A related concept sometimes mentioned by the 
courts is that a limit on personal liability for business decisions is necessary 
for skilled directors to stay with a high-responsibility job.73 

3.  Judicial Efficiency 
Some courts have suggested that the Business Judgment Rule furthers a 

policy of judicial efficiency, allowing courts to conserve their valuable 
resources by disposing of complex business litigation on the relatively 
simple grounds of finding that the board followed an appropriate decision-
making process.74 

4.  Deference to Business Control Structure 
Courts commonly call the Business Judgment Rule a rule of deference 

to the decisions of the properly constituted corporate decision maker.75  The 
shareholders voluntarily associate themselves with a self-governing 
business entity and thus, in a real sense, consent to the management 
structure of the corporation.76  This argument has been developed from two 
main bases. 

First, there is an economic argument: allowing the corporate-
government machinery to function on its own, even when it makes 
mistakes, is more efficient than interrupting and disturbing internal team 

                                                                                                                 
EASTERBROOK & FISCHEL, supra note 5, at 98-99; see also, e.g., Fed. Deposit Ins. 
Corp. v. Stahl, 89 F.3d 1510, 1517 (11th Cir. 1996) (“[T]he [Business Judgment 
Rule] may be viewed as a method of preventing a factfinder, in hindsight, from 
second-guessing the decisions of directors.”). 
 73. See Air Line Pilots Ass’n, Int’l v. UAL Corp., 717 F. Supp. 575, 582 (N.D. 
Ill. 1989), aff’d, 897 F.2d 1394 (7th Cir. 1990) (“The business judgment rule 
encourages competent individuals to become directors who otherwise might decline 
for fear of personal liability.”); see also Reget v. Paige, 626 N.W.2d 302, 310 (Wis. 
Ct. App. 2001) (“The business judgment rule . . . contributes to encouraging 
qualified people to serve as directors by ensuring that honest errors of judgment 
will not subject them to personal liability.”). 
 74. See, e.g., Reget, 626 N.W.2d at 310 (“The business judgment rule . . . 
contributes to judicial economy by limiting court involvement in business decisions 
where courts have no expertise . . . .”). 
 75. Everest Investors 8 v. McNeil Partners, 8 Cal. Rptr. 3d 31, 45 (Cal. Ct. App. 
2003); see also Barnes v. State Farm Mut. Auto. Ins. Co., 20 Cal. Rptr. 2d 87, 95 
(Cal. Ct. App. 1993); Gaillard v. Natomas Co., 256 Cal. Rptr. 702, 710 (Cal. Ct. 
App. 1989). 
 76. See Joy v. North, 692 F.2d 880, 885-86 (2d Cir. 1982), superseded by 
statute, Connecticut Business Corporation Act, CONN. GEN. STAT. § 33-724 (2006). 
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functioning.77  The board is a mechanism of group decision making.  The 
economics of group decision making require a team systematizing inputs 
and outputs to make the best use of the team’s bounded rationality.78  
Judicial review of internal team decisions disrupts the team and reduces its 
functionality.79 

Second, and more importantly, there is a legal structural argument: 
respecting the decisions of the board of directors is required to respect the 
structure of the corporation, which gives governing decision-making power 
to the board.80  In the famous Smith v. Van Gorkom case, the Delaware 
Supreme Court relied on this as the fundamental basis of the Business 
Judgment Rule:  “Under Delaware law, the Business Judgment Rule is the 
offspring of the fundamental principle . . . that the business and affairs of a 
Delaware corporation are managed by or under its board of directors.”81 

Allowing shareholders to too easily go to court and get their 
perspectives on reasonableness forced upon the corporation circumvents 
the corporation’s organization.82  As Professors Michael P. Dooley and E. 
Norman Veasey explained, “By limiting judicial review of board decisions, 
the Business Judgment Rule preserves the statutory scheme of centralizing 
authority in the board of directors.”83 

E.  Conclusion 
The Business Judgment Rule has varied bases of support, all of which 

seem to have some merit (some more than others, of course).  Yet the 
arguments of expedience, efficiency, and economics leave something to be 
desired.  In a society that debates the relative values of free enterprise and 
the need for regulation, the Business Judgment Rule represents freedom for 
the corporation.  And this can be cast in either a positive or negative    
light—either as a liberty important for human initiative and thriving or as a 
cruel libertinism in which anything goes.  If the Business Judgment Rule 
                                                 
 77. Bainbridge, Abstention Doctrine, supra note 8, at 124-26. 
 78. Id. at 125. 
 79. Id. at 125-26. 
 80. See, e.g., Cede & Co. v. Technicolor, Inc., 634 A.2d 345, 360 (Del. 1993); 
Smith v. Van Gorkom, 488 A.2d 858, 872 (Del. 1985); Pogostin v. Rice, 480 A.2d 
619, 624 (Del. 1984); Aronson v. Lewis, 473 A.2d 805, 811 (Del. 1984); see also 
Bainbridge, Abstention Doctrine, supra note 8, at 102-09; Michael P. Dooley & E. 
Norman Veasey, The Role of the Board in Derivative Litigation: Delaware Law 
and the Current ALI Proposals Compared, 44 BUS. LAW. 503, 522 (1989). 
 81. 488 A.2d at 872. 
 82. See Lewis v. Anderson, 615 F.2d 778, 783 (9th Cir. 1979) (“To allow one 
shareholder to incapacitate an entire board of directors merely by leveling charges 
against them gives too much leverage to dissident shareholders.”). 
 83. Dooley & Veasey, supra note 80, at 522. 
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really is an aberration in the law, a special privilege for big business, then 
even well-reasoned defenses can be cast as special pleading.  Why should it 
matter that the Business Judgment Rule is efficient if it is unjust?  Why 
should courts defer to the business-governing structure just because the 
business sets it up that way?  If the Business Judgment Rule is to be an 
enduring and just legal doctrine, it needs to be understood and rationalized 
not just in terms of its efficiency for the corporation, but also in terms of its 
justice in the context of society as a whole.  To suggest a way of doing this, 
this Article now turns to the idea of sphere sovereignty. 

III.  SPHERE SOVEREIGNTY 
Sphere sovereignty is at once theological, philosophical, and political.  

No single aspect can be completely separated from the others, nor should it 
be.  For the purposes of this Article, we must understand the theology and 
philosophy before we get to the main concern—the application of sphere 
sovereignty as a political and legal theory.  At its most basic, sphere 
sovereignty means that a plurality of authorities exists, each of which is 
independent and self-governing in its own sphere.84  No single sphere of 
authority in any area of life can claim to be all-powerful or all-
encompassing.  The state has its legitimate sphere of authority, as do the 
church and the family, and the authority of each is not derivative from any 
of the others. 

The term sphere sovereignty was first used in the mid-nineteenth 
century in Holland, where the Dutch politician Guillaume Groen van 
Prinsterer (1801–1876) used the term to describe the independent 
jurisdictions of the church and the state.85  Church and state were classic 
examples of sphere sovereignty and were the ones that Groen primarily 
dealt with, but Abraham Kuyper later indicated that this same principle of 
independent law spheres was not limited in its application to church and 
state relations alone.86  In an important 1847 lecture series, Groen 
explained his concept of limited government.87  The state has certain 
responsibilities to protect and promote the good of the people.88  The 

                                                 
 84. See, e.g., Abraham Kuyper, The Antirevolutionary Program, in POLITICAL 
ORDER AND THE PLURAL STRUCTURE OF SOCIETY 235, 241 (James W. Skillen & 
Rockne W. McCarthy eds., 1991). 
 85. See Johan D. van der Vyver, The Jurisprudential Legacy of Abraham 
Kuyper and Leo XIII, 5 J. MARKETS & MORAL. 211, 212-13 (2002). 
 86. See id. at 213. 
 87. See Guillaume Groen van Prinsterer, Unbelief and Revolution (1847), in 
POLITICAL ORDER AND THE PLURAL STRUCTURE OF SOCIETY 65-74 (James W. 
Skillen & Rockne W. McCarthy eds., 1991). 
 88. Id. at 70. 
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authority of the civil government would then be counterbalanced by the 
autonomy and self-government “of private persons or corporations.”89 

Groen did not explicitly put together the sphere-sovereignty concept 
with his idea of a free society comprised of many free agents and 
institutions, but the connection was not hard to perceive.  Actually, Groen 
never developed sphere sovereignty as a theory, but he had a great 
influence on one who did.90  The multitalented Abraham Kuyper (1837–
1920) was a theologian, a pastor, a newspaper editor, the founder of the 
Free University of Amsterdam, and from 1901 to 1905, the Prime Minister 
of the Netherlands.91  If anyone had experience working in various spheres 
of society, Kuyper did.  Kuyper embraced the concept of sphere 
sovereignty wholeheartedly and proclaimed it as a theological precept and a 
social theory in his many writings and speeches.92 

What Kuyper, as the visionary, announced, Herman Dooyeweerd  
(1894–1977) systematized.93  Dooyeweerd, a professor of jurisprudence at 
the Free University of Amsterdam, took Kuyper’s theological insights and 
developed them as a philosophical framework and a foundation for social 
theory.94  Italian philosopher Giorgio Del Vecchio believed Dooyeweerd to 
be “the most profound, innovative, and penetrating philosopher since 
Kant.”95 

                                                 
 89. Id. at 65. 
 90. See van der Vyver, supra note 85, at 213. 
 91. See generally James D. Bratt, Introduction to ABRAHAM KUYPER: A 
CENTENNIAL READER 7-16 (James D. Bratt, ed. 1998); PETER S. HESLAM, 
CREATING A CHRISTIAN WORLDVIEW: ABRAHAM KUYPER’S LECTURES ON 
CALVINISM 37-50 (1998). 
 92. See HESLAM, supra note 91, at 154-65. 
 93. On Dooyeweerd and Kuyper, see James W. Skillen, Philosophy of the 
Cosmonomic Idea: Herman Dooyeweerd’s Political and Legal Thought, 32 POL. 
SCI. REVIEWER 318 (2003).  See also David S. Caudill, Disclosing Tilt: A Partial 
Defense of Critical Legal Studies and a Comparative Introduction to the 
Philosophy of the Law-Idea, 72 IOWA L. REV. 287, 333 (1987) (explaining that 
Dooyeweerd collaborated with other colleagues to systematize Kuyper’s 
fundamental principles into an organized Christian philosophy). 
 94. See Calvin G. Seerveld, Dooyeweerd’s Legacy for Aesthetics: Modal Law 
Theory, in THE LEGACY OF HERMAN DOOYEWEERD: REFLECTIONS ON CRITICAL 
PHILOSOPHY IN THE CHRISTIAN TRADITION 41, 49-52 (C.T. McIntire ed., 1985) 
(discussing Dooyeweerd’s self-conscious efforts to develop Kuyper’s insights). 
 95. John Witte, Jr., Introduction to HERMAN DOOYEWEERD, A CHRISTIAN 
THEORY OF SOCIAL INSTITUTIONS 14-15 n.11 (Magnus Verbrugge trans., 1986). 
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Sphere sovereignty is, as we shall see, an important contribution to 
legal and social theory and is, moreover, still relatively untapped as a 
normative framework for specific Christian legal theory.96 

A.  The Theory of Sphere Sovereignty 
Sphere sovereignty is based on the theological doctrine of God’s 

sovereignty.97  Orthodox Christian theology has always affirmed the 
ultimate power and authority of God over all things.98  The apostle Paul 
proclaimed that Christ was the “head of all principality and power,”99 
above any other “principality, and power, and might, and dominion.”100  
Augustine emphasized the sovereignty of God in his writings,101 and 
centuries later, reformed theology placed a strong emphasis on this 
doctrine.102  God, and God alone, possesses all power and authority.  As 
Kuyper explained, “If you believe in Him as the Deviser and Creator, as 
Founder and Director of all things, your soul must also proclaim the Triune 
God as the only absolute Sovereign.”103 

The sovereignty of God has, as its corollary, a limitation on the 
sovereignty of man.104  If God is all-powerful, man cannot be all-powerful.  
Any attempts by man to claim God’s authority constitute rebellion against 
God’s sovereignty.105 

God does not exercise complete and absolute authority directly.  
Rather, God, the source of authority, “delegates his authority to human 

                                                 
 96. See David A. Skeel, The Unbearable Lightness of Christian Legal 
Scholarship, 57 EMORY L.J. 1471, 1507-09 (2008).  For one of the most in-depth 
explorations of sphere sovereignty as a normative legal framework in recent legal 
literature, see Paul Horwitz, Churches as First Amendment Institutions: Of 
Sovereignty and Spheres, 44 HARV. C.R.-C.L. L. REV. 79 (2009).  See also 
Bainbridge, Community and Statism, supra note 10, at 895 (offering preliminary 
thoughts on applying sphere sovereignty to business entities). 
 97. Skeel, supra note 96, at 1507. 
 98. Id. 
 99. Colossians 2:10 (King James). 
 100. Ephesians 1:21 (King James); see also 1 Corinthians 15:24 (King James) 
(“Then cometh the end, when he shall have delivered up the kingdom of God, even 
the Father; when he shall have put down all rule and all authority and power.”). 
 101. See ALISTER E. MCGRATH, HISTORICAL THEOLOGY 79-80 (1998). 
 102. See generally Abraham Kuyper, Sphere Sovereignty (Oct. 20, 1880), in 
ABRAHAM KUYPER: A CENTENNIAL READER 466-67 (James D. Bratt ed., 1998) 
[hereinafter Kuyper, Sphere Sovereignty] (demonstrating Kuyper’s interest in and 
support of the sovereignty of God). 
 103. Id. at 466. 
 104. See id. at 466-67. 
 105. See id. 
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beings.”106  Because of this, God’s authority is total and original; man’s is 
limited and derivative.  As Nicholas Wolterstorff put it, “Kuyper’s doctrine 
of sphere sovereignty constitutes a truly extraordinary limit not only on 
aggrandizing state authority but on all aggrandizing human authority 
whatsoever.  Human authority is always limited authority.”107 

Kuyper taught that God delegates authority to man jurisdictionally 
because sinful man cannot be trusted with absolute authority.108  “This 
perfect Sovereignty of the sinless Messiah at the same time directly denies 
and challenges all absolute Sovereignty among sinful men on earth, and 
does so by dividing life into separate spheres, each with its own 
sovereignty.”109  Family, church, and state were the basic jurisdictional 
spheres frequently cited by theologians.  Kuyper and Dooyeweerd took the 
logic of sphere sovereignty a step further, extending it to include, of course, 
church, state, and family, but also the society of associations and 
institutions.110  In speaking of sovereignty in society, Kuyper wrote: 

[W]e understand hereby, that the family, the business, 
science, art and so forth are all social spheres, which do not 
owe their existence to the state, but obey a high authority 
within their own bosom; an authority which rules, by the 
grace of God, just as the sovereignty of the state does.111 

Kuyper was never too precise in delineating what constituted separate 
spheres.112  However, Dooyeweerd developed an elaborate philosophical 
system for distinguishing among them in terms of their “typical end 

                                                 
 106. See id. at 466.  The dominion mandate of Genesis 1:28 was a key text.  Id.  
See also Richard J. Mouw, Some Reflections on Sphere Sovereignty, in RELIGION, 
PLURALISM, AND PUBLIC LIFE: ABRAHAM KUYPER’S LEGACY FOR THE TWENTY-
FIRST CENTURY 91 (Luis E. Lugo ed., 2000); ABRAHAM KUYPER, LECTURES ON 
CALVINISM 91-92 (photo. reprint 1999) (1931) [hereinafter KUYPER, LECTURES] 
(referencing dominion). 
 107. Nicholas Wolterstorff, Abraham Kuyper on the Limited Authority of Church 
and State, 7 GEO. J.L. & PUB. POL’Y 105, 112 (2009). 
 108. Id. at 110-11 (“[A]ll authority to issue directives to one’s fellow human 
beings is grounded, ultimately, in God’s authority to issue directives to human 
beings,” and all human authority is divinely delegated authority.). 
 109. Kuyper, Sphere Sovereignty, supra note 102, at 467. 
 110. Kuyper highlighted the distinction between the social sphere and the state by 
calling the former “organic” and the latter “mechanical.”  See Wolterstorff, supra 
note 107, at 113-14. 
 111. KUYPER, LECTURES, supra note 106, at 90. 
 112. Mouw, supra note 106, at 91. 
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function” and “modalities” (modes of existence and experience).113  For our 
purposes, it is sufficient to note the basic point: the many units of society 
that are pursuing legitimate ends in God’s economy each have their 
legitimate right to do so under God, independent of approval by some other 
institution, such as church or state.114  Each of these private associations 
has its own rights and responsibilities, and each must answer directly to 
God as it pursues its individual calling in accord with its “unique 
character.”115  Dooyeweerd developed the idea of the law spheres—spheres 
or jurisdictions that cannot be reducible to a more basic sphere, each of 
which is responsible for its own self-government.116 

                                                 
 113. Dooyeweerd developed his ontology of the “modal spheres” at great length 
in 2 HERMAN DOOYEWEERD, A NEW CRITIQUE OF THEORETICAL THOUGHT (David 
H. Freeman & H. de Jonste trans., 1969) [hereinafter DOOYEWEERD, NEW 
CRITIQUE], and applied this ontological theory to the social sphere in volume three 
of the same work.  For a helpful synopsis bringing out social and legal implications, 
see Skillen, supra note 93, at 328-30, 334, 340-57.  See also Gregory Baus, 
Dooyeweerd’s Societal Sphere Sovereignty: A Theory of Differentiated 
Responsibility, 7 GRIFFIN’S VIEW ON INT’L & COMP. L. 209, 210-15 (2006); David 
S. Caudill, A Calvinist Perspective on Faith in Legal Scholarship, 47 J. LEGAL 
EDUC. 19, 23-24 (1997).  Dooyeweerd offered a summary in HERMAN 
DOOYEWEERD, The Christian Idea of the State, in ESSAYS IN LEGAL, SOCIAL, AND 
POLITICAL PHILOSOPHY 121, 146-47 (John Kraay trans., The Edwin Mellen Press 
1996) (1968) [hereinafter DOOYEWEERD, Christian Idea], which still serves as one 
of Dooyeweerd’s best condensations of the theory, although it is an early statement.  
For later developments and refinements, see, e.g., Alan M. Cameron, Introduction, 
in 1 HERMAN DOOYEWEERD, ENCYCLOPEDIA OF THE SCIENCE OF LAW 1, 3-4 
(Robert N. Knudsen trans., Alan M. Cameron ed., 2002) [hereinafter 
DOOYEWEERD, ENCYCLOPEDIA]. 
 114. See Skillen, supra note 93, at 340-57; see also James W. Skillen, The 
Pluralist Philosophy of Herman Dooyeweerd, in CHRISTIANITY AND CIVIL SOCIETY: 
CATHOLIC AND NEO-CALVINIST PERSPECTIVES 97, 102-04 (Jeanne Heffernan 
Schindler ed., 2008). 
 115. Henk E.S. Woldring, Multiform Responsibility and the Revitalization of 
Civil Society, in RELIGION, PLURALISM, AND PUBLIC LIFE: ABRAHAM KUYPER’S 
LEGACY FOR THE TWENTY-FIRST CENTURY 185 (Luis Lugo ed., 2000). 
 116. DOOYEWEERD, Christian Idea, supra note 113, at 128; 1 DOOYEWEERD, 
ENCYCLOPEDIA, supra note 113, at 94-97; see also Skillen, supra note 93, at 328; 
Alan Cameron, Between Norm and Fact: The Jurisprudence of Herman 
Dooyeweerd 3 (2000) (Paper Delivered at the Annual Conference of the Australian 
Society of Legal Philosophy, Australian National University, Canberra), 
http://www.allofliferedeemed.co.uk/Cameron/AJLP%20Art%20Rv.pdf. 
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Kuyper argued that none of the spheres derives its authority from the 
others117: 

In this independent character a special higher authority is 
of necessity involved and this highest authority we 
intentionally call—sovereignty in the individual social 
spheres, in order that it may be . . . expressed that these 
different developments of social life have nothing above 
themselves but God, and that the State cannot intrude here 
. . . .118 

Johan van der Vyver noted, “The doctrine of sphere sovereignty takes 
issue with the notion that social institutions exist and are entrusted with 
internal competencies and functions by the grace of the political powers 
that be . . . .”119  As Henk Woldring has explained, Kuyper’s vision was for 

                                                 
 117. From a theological perspective, there is certainly room to question whether 
all associations truly are on the same plane, as Kuyper seems to suggest.  See 
KUYPER, LECTURES, supra note 106, at 97.  Are book-discussion clubs an 
independent institution before God in the same way as the family, church, or state?  
See, e.g., Wolterstorff, supra note 107, at 115-16 (noting that Kuyper has been 
criticized for, at least apparently, putting the church on the same plane as other 
social institutions).  One would be hard-pressed to present an exegetical case for 
such a claim.  Dooyeweerd distinguished church, state, and family as institutional 
communities from all other voluntary associations.  See 3 DOOYEWEERD, NEW 
CRITIQUE, supra note 113, at 187-90; see also L. KALSBEEK, CONTOURS OF 
CHRISTIAN PHILOSOPHY: AN INTRODUCTION TO HERMAN DOOYEWEERD’S 
THOUGHT 251 (Bernard Zylstra & Josina Zylstra eds., 1975).  As well, some of 
Kuyper and Dooyeweerd’s descriptions of the rationale for sphere sovereignty 
sound rather idealistic (as in idealist philosophy).  But before the theologian throws 
out the sphere-sovereignty concepts of Kuyper and Dooyeweerd on this ground, a 
restatement can be suggested.  In the Protestant tradition, church, state, and family 
are easily defensible as basic spheres.  The book-discussion club, however, might 
not be.  Yet it can still be viewed as a manifestation of the dominion mandate, the 
clear delegation of authority by God to the individual and the family.  And once the 
individual or family jurisdiction has established an association or institution, could 
it not then be argued that the institution is more than the sum of its parts, and 
therefore, it must be itself viewed as an entity encompassed within the dominion 
mandate?  Making the case is beyond the scope of this paper, but perhaps this may 
be helpful to those skeptical of aspects of the traditional sphere-sovereignty 
approach. 
 118. KUYPER, LECTURES, supra note 106, at 91; see also DOOYEWEERD, 
Christian Idea, supra note 113, at 122-23. 
 119. Johan D. van der Vyver, Book Review: Culture and Equality: An 
Egalitarian Critique of Multiculturalism by Brian Barry, 17 CONN. J. INT’L L. 323, 
329 (2002). 
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a civil society “characterized by a horizontal rather than a vertical social 
order.”120  The result is a plurality of independent-authority spheres.  In 
Kuyper’s words, “From this one source, in God, sovereignty in the 
individual sphere, in the family and in every social circle, is just as directly 
derived as the supremacy of State authority.”121 

B.  The Social and Political Implications of Sphere Sovereignty 
Kuyper’s sphere-sovereignty vision sees society as comprised of many 

different groups, associations, organizations, and institutions.122  Each 
sphere has its own legitimate authority within the areas of its own unique 
purpose and calling,123 authority with which no other sphere can rightfully 
interfere.  An improper arrogation of power occurs whenever one of these 
jurisdictions (even the institution of the church) claims for itself authority 
that is properly the domain of another.124  Thus, for example, the integrity 
of the law spheres was violated when the medieval church claimed 
supremacy over the civil sphere and the right to appoint and depose 
emperors.125 

This does not mean that the various law spheres operate in hermetically 
sealed isolation from each other.  Kuyper envisioned nothing so sterile and 
unrealistic.  To the contrary, Kuyper’s vision was for a dynamic society in 
which different spheres interacted and interrelated.126  “The cogwheels of 
all these spheres engage each other, and precisely through that interaction 
emerges the rich, multifaceted multiformity of human life.”127  Nicholas 
Wolterstorff writes: “The picture one gets from Kuyper is that of human 
existence, seen in its totality, as teeming with creative vitality.”128 

As a theory of society that gives recognition to the vitality of multiple 
institutions and groups as well as individuals, sphere sovereignty charts a 
course between two extremes: institutional domination (such as statism) 

                                                 
 120. Woldring, supra note 115, at 185. 
 121. KUYPER, LECTURES, supra note 106, at 98. 
 122. See Wolterstorff, supra note 107, at 115-16. 
 123. Or “modal aspect,” to use Dooyeweerd’s term.  1 DOOYEWEERD, NEW 
CRITIQUE, supra note 113, at 3-5. 
 124. See, e.g., 3 DOOYEWEERD, NEW CRITIQUE, supra note 113, at 534-35. 
 125. Id. at 510-12; see also David S. Clark, The Medieval Origins of Modern 
Legal Education: Between Church and State, 35 AM. J. COMP. L. 653 (1987); 
Robert Joseph Renaud & Lael Daniel Weinberger, Spheres of Sovereignty: Church 
Autonomy Doctrine and the Theological Heritage of the Separation of Church and 
State, 35 N. KY. L. REV. 67 (2008) (reviewing the medieval history of the tension 
between church and state). 
 126. See Wolterstorff, supra note 107, at 115. 
 127. Kuyper, Sphere Sovereignty, supra note 102, at 467-68. 
 128. Wolterstorff, supra note 107, at 109. 
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and individualism.129  On the one hand, Kuyper warned, “the government is 
always inclined . . . to invade social life, to subject it and mechanically to 
arrange it.  But on the other hand social life always endeavors to shake off 
the authority of the government . . . the total overthrow of the institution of 
authority.”130  Neither extreme was proper in Kuyper’s view.  Dooyeweerd 
referred to these same two extremes when he rhetorically asked, “[H]ow 
can we gain this insight [of sphere sovereignty] if we construe the state as 
[the] totality of all societal relationships, or from the individual . . . ?”131 

Sphere sovereignty rejects, first, the domination of any individual 
institution over all of society.132  “The boundaries of sphere-sovereignty 
can never be set one-sidedly by a certain societal relationship such as state 
or church,” Dooyeweerd explained.133  In the medieval era, it was the 
church that tended to subsume the state and all other institutions.134  From 
the early modern period on, the state has most often been the institution 
that has attempted to dominate.135  The statist conception of society views 
the state as the only locus of sovereignty and in some sense superior to, or 
above, other institutions.  As Patrick McKinley Brennan noted, 

The ideal and insistent aspiration of the lion’s share of 
modern political theory and its implementers has been to 
liberate the individual/citizen, whether he like it or not, 
from his plural and particularist associations in order to 
deliver him barnacle-free to that level playing-field where 
he would be supervised solely by the solitary sovereign.136 

The message of sphere sovereignty is that, whether by church or by state, 
the proper law order is violated by the absolutization of one sphere over the 
others. 

Sphere sovereignty rejected an absolute and domineering sphere that is 
not limited by the law of God.137  “[W]hen the state is given absolute 
competence, it is assumed that the state as the wellspring of positive justice 
                                                 
 129. See generally Wolterstorff, supra note 107 (discussing the tension between 
institutional domination and individualism). 
 130. KUYPER, LECTURES, supra note 106, at 93-94. 
 131. See DOOYEWEERD, Christian Idea, supra note 113, at 140. 
 132. See Paul Marshall, Dooyeweerd’s Empirical Theory of Rights, in THE 
LEGACY OF HERMAN DOOYEWEERD: REFLECTIONS ON CRITICAL PHILOSOPHY IN THE 
CHRISTIAN TRADITION 119, 125-27 (C.T. McIntire ed., 1985). 
 133. DOOYEWEERD, Christian Idea, supra note 113, at 140. 
 134. See, e.g., 1 DOOYEWEERD, NEW CRITIQUE, supra note 113, at 510-12. 
 135. See generally KALSBEEK, supra note 117, at 223-25. 
 136. Patrick McKinley Brennan, Differentiating Church and State (Without 
Losing the Church), 7 GEO. J.L. & PUB. POL’Y 29, 32-33 (2009). 
 137. See Seerveld, supra note 94, at 49. 
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is itself above the law.”138  Kuyper wrote that the idea of the absolute 
sovereignty of the state was a product of “philosophical pantheism.”139  
Dooyeweerd called this “the old pagan idea of the state . . . an idea teaching 
the state to be the totality-bond of which all others can only be dependent 
parts.”140  Kuyper criticized this “mystical conception”141 of the state, in 
which “for every member of the State it remained the touchstone of 
wisdom to give way to this State-apotheosis.”142  Sphere sovereignty stands 
in opposition to this: “The State may never become an octopus, which 
stifles the whole of life.”143 

Dooyeweerd argued that the idea of sphere sovereignty possessed the 
ability to protect freedom from the encroachments of the state where 
classical liberalism could not.144  Liberalism, Dooyeweerd wrote, tried to 
restrain the state externally by means of individualism and the theory of the 
social contract.145  Yet this “raised private advantage to the highest 
directive of private life” and was hard-pressed to resist the appeal of 
contrary statist philosophies that proclaimed adherence to the “common 
good.”146  Empowering the state for the “common good” came “at the cost 
of sphere-sovereignty and individual freedom” alike.147  “Only the radically 
Christian idea of sphere-sovereignty can keep the absolutism of ‘common 
good’ in check,” Dooyeweerd said.148 

Second, sphere sovereignty rejects an individualistic vision of 
society.149  This can be manifested either as a radical libertarianism, or 
paradoxically, as another means of empowering the state.  In this latter 

                                                 
 138. DOOYEWEERD, Christian Idea, supra note 113, at 150. 
 139. See KUYPER, LECTURES, supra note 106, at 88. 
 140. DOOYEWEERD, Christian Idea, supra note 113, at 153. 
 141. See KUYPER, LECTURES, supra note 106, at 88. 
 142. Id. at 89. 
 143. Id. at 96. 
 144. See Skillen, supra note 93, at 323-25. 
 145. Id. 
 146. See id. at 352; see also DOOYEWEERD, Christian Idea, supra note 113, at 
153. 
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formulation of individualism, the individual stands alone, with the state 
forming the only sovereignty above the individual.  In this view, if there are 
to be other social entities, they are essentially concessions of the sovereign 
state, which is the only true unification of individuals.150 

In contrast to this view, Kuyper and Dooyeweerd asserted that the 
spheres of society are real and important structures in God’s design for 
society.151  Certainly, the individual does have a legitimate sphere,152 but 
this sphere itself should not be made absolute.153  The state, importantly, is 
a God-ordained institution, not to be dismissed or discounted.  The state, 
Dooyeweerd explained, was ordained by God to hold the sword154 and to 
exercise the jural function of administering justice and restraining the 
operation of sin.155  As such, “[t]he state is a typically divine institution of 
‘common grace,’ that is, the temporal, preserving . . . grace of God.”156  
“Anarchistic action against the state” by the radically autonomous 
individual is nothing less than a “misapprehension of sin.”157 

While Dooyeweerd identified the purpose (“typical end function”) of 
civil government broadly as the enforcement of justice,158 the government 
has specific duties to perform vis-à-vis the various spheres.  The 
government, Kuyper said, has the “threefold right and duty” to, first, 
enforce the boundary lines of each sphere “whenever different spheres 
clash”; second, “defend individuals . . . against the abuse of power” by 
others in the same sphere; and third, “coerce all together to bear personal 
and financial burdens for the maintenance of . . . the State.”159 

From the idea of sphere sovereignty, then, we get a vision of social and 
institutional pluralism.  Society is comprised of a great many          
spheres—interacting, interrelating, and “teeming with creative vitality.”160  
The state is one among the many.  It is distinct from all others in its 
possession of the coercive power of the sword, but it is also bound by 
God’s ordering of society to respect the law spheres of the other entities of 
society. 
                                                 
 150. See Brennan, supra note 136, at 33. 
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 154. See Romans 13:4 (King James). 
 155. DOOYEWEERD, Christian Idea, supra note 113, at 148-50. 
 156. Id. at 149. 
 157. Id. 
 158. See Skillen, supra note 93, at 350-54. 
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C.  Kuyper, Meet de Tocqueville: Sphere Sovereignty by Other Names 
Sphere sovereignty is a term of comparatively recent vintage, coined by 

a group of Europeans.161  Yet the vision of society that it sets forth is not as 
foreign to the United States as might be assumed at first glance.  
Historically, there has been an American tradition of associations and 
institutions existing independent of the state.162  Rather than individualism, 
this has been called associationalism.163  None have described it better than 
Alexis de Tocqueville. 

“Americans of all ages, all conditions, all minds constantly unite,” de 
Tocqueville wrote.164  “Not only do they have commercial and industrial 
associations in which all take part, but they also have a thousand other 
kinds: religious, moral, grave, futile, very general and very particular, 
immense and very small . . . .”165  In this description, de Tocqueville seems 
to echo Kuyper’s vision for the “rich, multifaceted multiformity of human 
life”166 existing in different interacting spheres.  As de Tocqueville gave his 
own view of the role of voluntary associations in society, he also echoed 
the ideas of Kuyper and Dooyeweerd.  Like these Dutch political 
philosophers, de Tocqueville believed that voluntary associations played an 
important role in keeping society in balance against the twin dangers of 
individualism and government overreaching.167 

The term individualism, he said, was “a recent expression . . . . Our 
fathers knew only selfishness.”168  He viewed unchecked individualism as a 
dangerous type of isolationism.169  Such individualistic isolation leads to an 
abandonment of society, which first dries up “public virtues[,] but in the 
long term it attacks and destroys all the others and will finally be absorbed 
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in selfishness.”170  Moreover, such isolation provides a ready environment 
for despots: “Despotism, which in its nature is fearful, sees the most certain 
guarantee of its own duration in the isolation of men . . . .”171  Associations 
protect the people from this plight: “If men who live in democratic 
countries had neither the right nor the taste to unite in political goals, their 
independence would run great risks . . . ; whereas if they did not acquire the 
practice of associating with each other in ordinary life, civilization itself 
would be in peril.”172 

On the other side of the coin from individualism, the free associations 
of the United States also contributed to reducing temptation (or necessity) 
for expanding the domain of civil government.173  As associations 
undertook tasks of all sorts, de Tocqueville noted that these associations 
handled matters that might otherwise have been assumed by the civil 
government: “Everywhere that, at the head of a new undertaking, you see 
the government in France and a great lord in England, count on it that you 
will perceive an association in the United States.”174  If associations did not 
fulfill all these tasks, the government would175: “A government could take 
the place of some of the greatest American associations . . . .”176  Having 
civil government take over, de Tocqueville believed, would be to the 
detriment, first, of business and industry177 and, second, to the very 
progress of society in any field.178  “As soon as it tries to leave the political 
sphere to project itself on this new track, it will exercise an insupportable 
tyranny even without wishing to . . . .”179 

In de Tocqueville’s thought, then, Americans have many of the 
elements of sphere sovereignty.  They see many different, independent 
organizations operating within society and a civil government that is 
limited in its competency.  Americans see society functioning best when 
the various independent elements of society are free to function on their 
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own.  In short, Americans have a basically “horizontal social order” very 
much like that envisioned by the idea of sphere sovereignty.180 

It is also worth noting here that de Tocqueville’s insight about the 
importance of associations has been echoed through the years by a variety 
of political philosophers around the world.181  Coming from various 
philosophical, religious, and ideological backgrounds, these thinkers can be 
broadly classified as structural or institutional pluralists.182 

Of particular interest is the Catholic doctrine of subsidiarity, as it has 
important points of similarity with the sphere-sovereignty vision.183  The 
encyclical Rerum Novarum is considered the landmark in modern Catholic 
social theory.184  In this encyclical, Pope Leo XIII defended private 
property, while attempting to avoid extremes of both radical individualism 
and collectivism.185  In doing so, James W. Skillen and Rockne M. 
McCarthy explain, Pope Leo XIII introduced a pluralist political 
philosophy, as “he differentiate[d] the body politic from the many private 
societies that exist within it and discusse[d] the proper function of the state 
in relationship to private societies.”186  Forty years later, Pope Pius XI 
elaborated on the relationship in Quadragesimo Anno, a classic statement 
of subsidiarity: 

[I]t is a fundamental principle of social philosophy . . . that 
one should not withdraw from individuals and commit to 
the community what they can accomplish by their own 
enterprise and industry.  So, too, it is an injustice and at the 
same time a grave evil and a disturbance of right order to 
transfer to the larger and higher collectivity functions 
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which can be performed and provided for by lesser and 
subordinate bodies.  Inasmuch as every social activity 
should, by its very nature, prove a help to members of the 
body social, it should never destroy or absorb them.187 

Because “the social institutions composing ‘society’ are ‘prior to the 
state,’”188 the state overreaches if it attempts to supplant the roles of these 
prior entities.  Kenneth Grasso notes that other papal encyclicals have 
recognized further that these “intermediary groups” have rights as 
institutions.189  The state is limited.  It is not the total social bond but is 
instead simply “a part of the body politic,” as the influential Catholic 
philosopher Jacques Maritain put it.190 

While there are differing interpretations of the role of the state in 
society espoused by contemporary Catholic social theorists,191 it remains 
safe to say that modern Catholic social theory, on the whole, has 
recognized the diversity of a free society as a positive good.192  The 
principle of subsidiarity has developed as a theoretical limit on the power 
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of the state and as a theological foundation for an institutionally pluralistic 
society.193 

Though their visions of social pluralism each differ in places from the 
sphere-sovereignty vision of Kuyper and Dooyeweerd, the positions of the 
various institutional pluralists—including de Tocqueville, the Catholic 
social theorists,194 and others—do have points of commonality.195  The 
ideal of structural pluralism is a society made up of a great variety of social 
structures, each with appropriate fields of its own.196  In this social 
ontology, it is not simply the individual and the state197: it is the individual, 
the state, the church, the family, the business, the club, the union, the 
educational associations, the civic organizations, and, as de Tocqueville 
said, “a thousand other kinds”198 of groups and associations.  Mark 
DeWolfe Howe explained: 

The heart of the pluralistic thesis is the conviction that 
government must recognize that it is not the sole possessor 
of sovereignty, and that private groups within the 
community are entitled to lead their own free lives and 
exercise within the area of their competence an authority 
so effective as to justify labeling it a sovereign authority.199 

D.  The Business Entity as a Sovereign Sphere 
The business entity is clearly a distinct social sphere.  Kuyper and 

Dooyeweerd each mentioned business specifically in various lists that they 
offered of distinct social spheres.  Kuyper held that “the family, the 
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business, science, art and so forth are all social spheres”;200 that there was a 
“corporative sphere of universities, guilds, associations, etc.”;201 and that 
“[n]either the life of science nor of art, nor of agriculture, nor of industry, 
nor of commerce, nor of navigation, nor of the family, nor of human 
relationship may be coerced to suit itself to the grace of the government.”202  
While there might be room to question whether these lists really compared 
like kinds (is navigation like the family?), it can hardly be doubted that he 
meant to include business enterprise as a distinct sphere.203 

Dooyeweerd listed “families, churches, and business enterprises” as 
distinct spheres.204  He noted that they must be part of (that is, existing 
within the context of) the state, yet “the sphere of jurisdiction of the state 
can never be expanded into the internal, structurally determined concerns 
that are proper to these societal relationships without thereby violating in a 
revolutionary way the cosmic constitution of sphere-sovereignty.”205  
Dooyeweerd contrasted the structure of the state with that of a private 
business (they were distinct because of the state’s limitation to “its inner 
structural principle”).206  In terms of Dooyeweerd’s theory of modalities, 
Gregory Baus explains, “Dooyeweerd distinguishes between the school, the 
church, the business, and the state.  While all four are historically founded, 
the school is analytically qualified, the church is fiducially qualified, the 
business is economically qualified, and the state is juridically qualified.”207  
The argument could be made that many business enterprises fit better into 
the formative (creative and technological) modality.208  The precise 
classification is less important, for our purposes, than the fact that the 
business entity has a distinct foundation and end function from the state.209 
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A complicating issue with the corporate form is that the corporation 
has sometimes been viewed as a creation of the state under incorporation 
statutes.  As constructs of the state, corporations could hardly claim to be 
independent spheres.  Historically, English corporations were specifically 
chartered by royal grants.210  Yet the incorporation process has changed 
from petitioning for special charters to simple formation by filing under the 
incorporation statutes.211  The argument has been made that this change 
negates any claim that corporations are creatures of the state.  As 
Professors Henry N. Butler and Larry E. Ribstein argued, corporations are 
no more the creation of the state than security agreements are creations of 
the state under the Uniform Commercial Code’s Article 9 filing system.212  
The normative question of whether corporations should have to incorporate 
by filing with the state under a sphere-sovereignty view would be an 
interesting one to explore.  But for purposes of this Article, it is sufficient 
to note that the filing requirement should not be a decisive argument 
against a sphere-sovereignty position. 

IV.  SPHERE SOVEREIGNTY AND THE BUSINESS JUDGMENT RULE 
If the idea of sphere sovereignty is applied to the business corporation, 

there is a new conceptual framework for interpreting the Business 
Judgment Rule.  The concern here is the relationship of the business 
enterprise to the state.  I will attempt to place the idea of the Business 
Judgment Rule as an abstention doctrine into the context of a sphere-
sovereignty view of the business, the state, and society. 

A.  Sphere Sovereignty and the Autonomy of the Business Enterprise 
If the business enterprise is a sovereign sphere, then the primary legal 

implication is that business associations should be self-governing.  They 
are literally autonomous—a law system unto themselves (auto = self, 
nomos = law).213 

A word about terminology is necessary.  Dooyeweerd believed that the 
term autonomous implied a part-to-whole relationship and objected to its 
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use for describing sovereign spheres.214  A truly sovereign sphere is not part 
of a whole and, as such, is completely distinct from, not just autonomous 
from, any other entity (such as the state).  But Dooyeweerd’s definition of 
autonomous is a peculiar one.215  As this Article uses the term, it should be 
taken to mean simply self-law, independence, or self-government.216  Also, 
like the term sovereignty in this context, the term autonomy should not be 
taken in an absolute sense.  In a sphere-sovereignty perspective, only God 
has absolute sovereignty and autonomy.217 

From this perspective, then, a business enterprise has the right to set its 
own program, policy, and procedures in the pursuit of its calling.  The 
normal presumption is that the jural sphere of civil government should not 
interfere, and that if it does, it is violating the sovereignty of the business’s 
sphere.218 

This seems to fit very well with the structural defense of the Business 
Judgment Rule.  According to this argument, the Business Judgment Rule 
is a recognition of the structural authority of the board of directors, rather 
than shareholders, to “manage the business and affairs of the 
corporation.”219  To give effect to this internal structural autonomy of the 
corporation, the business enterprise must be independent of the civil 
government and the courts.220  When this is put in the context of sphere 
sovereignty, the Business Judgment Rule is no longer a sui generis 
privilege of corporations.  It is instead a recognition of the plural structure 
of society, applied in this case to respect the unique, internal government 
structure of the business enterprise. 
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B.  Sphere-Sovereignty Limits on the Autonomy of the  
Business Enterprise 

Notwithstanding the independence of the business sphere, the concept 
of sphere sovereignty places basic limits on the autonomy of the sphere.  
The civil government still has the duty to enforce its jural or juridical 
calling.  The autonomous or sovereign sphere of business cannot violate 
justice, for doing so is a violation of the law order of God and exceeds the 
proper sphere authority of the business enterprise.  That is, the business 
enterprise exceeds its economic or formative authority when it acts in such 
a way as to violate the standards of justice.  When such a violation occurs, 
the business entity has actually crossed from its sphere to infringe on the 
jural sphere—the sphere of the state.  The state, then, has a duty to enforce 
the standards of justice.  If a transportation corporation’s board of directors 
puts the corporation’s gears into motion to serve as the shipping arm of a 
human-trafficking cartel, it is the civil government’s duty to intervene and 
stop the criminal enterprise done under the cover of the business entity.  
The directors, for their part, most assuredly get no protection from 
prosecution under any theory of sphere-sovereignty independence of 
business. 

The issue is fairly clear cut when it involves a clear violation of justice, 
rights, and responsibilities, like murder, kidnapping, or theft.  Things get a 
bit trickier, however, when the corporation’s alleged wrongdoing involves 
negligence that only causes a loss of profits to the corporation itself and its 
shareholders.  Does the misstep of the corporate directors actually 
implicate the state’s jural sphere, allowing it to come in and dictate what 
the corporation must do? 

Recall Kuyper’s enumeration of the state’s duties: first, to ensure that 
the boundary lines of each sphere are respected when different spheres 
clash; second, to “defend individuals . . . against the abuse of power” by 
others in the same sphere; and third, to coerce all to “bear personal and 
financial burdens for the maintenance” of the state.221  If it is within the 
state’s jurisdiction at all, a situation with this kind of negligence is clearly 
in the second category—defending the individual against the abuse of 
power by others in the same sphere.  Is that what the courts would be doing 
in holding corporate directors to a standard duty of care if it appears that 
through negligence, the directors hurt the corporation? 

Asking these questions brings back the realm of the Business Judgment 
Rule.  Of course, as already seen, courts do not hold directors liable for 
negligence where they made a business decision in good faith and after a 
reasonable investigation.  In light of this, the question should be rephrased: 

                                                 
 221. See KUYPER, LECTURES, supra note 106, at 97. 



2010] THE BUSINESS JUDGMENT RULE 313 

are courts abdicating their sphere-sovereignty jural role or respecting the 
autonomy of the business entity’s sphere when they decline to decide the 
substantive issue of negligence? 

Some might answer yes, viewing this as an abdication of jural 
responsibility.  The courts are only protecting the just expectations of 
investors, who entrust their money to the corporate hierarchy to use to 
make profits.  If the corporate directors or management make decisions 
about marketing, paying dividends, or a corporate merger, that decision 
should be scrutinized by applying the classic reasonable-person standard.  
For a court to do less, it could be argued, would be manifestly unjust. 

But there is another, and I think better, application of the sphere-
sovereignty analysis.  The business entity is free to pursue its own unique 
calling within its proper sphere.  In pursuing this calling, the entity should 
be free “to arrange its internal administrative and disciplinary structures, 
and to perform its functions in society, without state interference.”222  In the 
case of the corporation, the chosen structure involves directors, managers, 
and shareholders.  The business entity is to pursue its primary function, 
generally either economic or formative, to use Dooyeweerd’s categories.  If 
it goes about this function in a criminal manner, the state needs to become 
involved to protect the jural sphere of justice. 

But if the state becomes involved when a poor business decision is 
made, it infringes on the basic domain of the business entity.  The business 
is supposed to pursue its calling in its sphere.  In pursuing its calling, the 
business may decide to try certain ventures that do not succeed. 

Suppose that business X manufactures chairs.  It decides to merge with 
struggling business Y that manufactures tables.  The directors of both 
corporations decide on a merger, thinking that the corporations will both 
benefit from being able to sell their products together.  As it turns out, the 
new corporation does poorly, and the original shareholders of X see their 
stock values plummet. 

Is this a violation of justice?  Or is this merely an example of a business 
attempting to pursue its calling?  In this case, the directors did not do a very 
good job at furthering their calling and appear to have, in fact, hurt their 
corporation’s ability to pursue it.  If every failure of a business in pursuing 
its calling ipso facto constitutes a violation of justice, then, indeed, the state 
would have the ability to step in and remedy the violation ex post facto by 
giving an award of damages to the shareholders who lost money. 

But the problem is that if every failure by a sphere to pursue its calling 
in the most effective, profitable, or popular manner constituted a violation 
of justice, then the spheres would be completely void of all sovereignty.  
The state would be the one that actually calls the shots, as it determines 

                                                 
 222. van der Vyver, supra note 119, at 331. 



314 THOMAS M. COOLEY LAW REVIEW [Vol. 27:2 

through the courts whether businesses are being run in the most efficient or 
effective manner.  The state would indeed set the standards for the 
objectives of these other spheres, as it would be called upon to decide if the 
proper measure of profits is short or long term; whether the business 
decision at issue is likely to be successful in the long term; whether 
something other than profits was the objective, and if so, whether it was 
legitimate; and the list could go on endlessly.  The situation looks even 
worse if the same principle of judicial interference is applied to other 
spheres, like church or family. 

C.  Sphere Sovereignty and the Business Judgment Rule Compared 
The key point is that an association, institution, or enterprise has its 

sphere sovereignty manifested in its own ability to set its policy and agenda 
through self-government.  Those who voluntarily associate with this 
sovereign entity submit to its governance, unless this governance violates 
the law of another sphere (such as the civil sphere).  The Business 
Judgment Rule protects this institutional sphere sovereignty.  As a 
Washington court explained, “The ‘Business Judgment Rule’ immunizes 
management from liability in a corporate transaction undertaken within 
both the power of the corporation and the authority of management where 
there is a reasonable basis to indicate that the transaction was made in good 
faith.”223 

It follows from this sphere-sovereignty analysis that it is more 
appropriate for the courts to examine only the procedural propriety of 
business decisions rather than make a substantive inquiry into the 
reasonableness of those decisions. 

First, the corporation has the autonomy to function on its own and 
make its own discretionary decisions, even if they turn out to be wrong 
decisions.  It is self-governing, and making a mistake about corporate 
affairs is not grounds for the civil government to intervene. 

Second, if the business enterprise abdicates its own responsibility of 
self-government, then it has lost its claim to be legitimately sovereign in its 
sphere.  In Kuyper’s words, it would be appropriate for the government to 
review the substantive decisions of the business entity here to “defend 
individuals . . . against the abuse of power” by others in the same sphere.224  
This would, I think, explain a number of the requirements of the Business 
Judgment Rule.  For instance, in one case, the Pennsylvania Supreme Court 
held that a director’s conduct could not get the protection of the Business 
Judgment Rule because the director’s decision—to sink money into a plant 
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that the director knew and admitted would never be profitable—was 
completely inexplicable and amounted to waste.225  The decision was not 
rational.  This result is explicable in sphere-sovereignty terms as an 
abdication of the director’s function to really serve the business 
enterprise—to run it as sovereign within its sphere. 

Such abdication of sphere sovereignty could also include a board 
making decisions in a completely arbitrary manner, or making a decision 
that is consciously adverse to the entity, or not making a decision at all.  
This, of course, would implicate the established Business Judgment Rule 
requirements.  There must be a real business decision.  It must be made in 
good faith and rationally.  It must not be made with a personal gain as the 
goal (that is, it must be disinterested). 

Third, if the decision made is blatantly illegal and contrary to the 
criminal law, then of course the jural sphere is implicated.  And again, the 
Business Judgment Rule is inapplicable to clear criminal wrongdoing. 

V.  IMPLICATIONS OF A SPHERE-SOVEREIGNTY  
BUSINESS JUDGMENT RULE 

This section surveys several unsettled areas of Business Judgment Rule 
jurisprudence to see how the application of a sphere-sovereignty 
framework might suggest solutions.  The brief discussions that follow 
hopefully can point the way toward more detailed research on the subject. 

A.  Who Is Protected? The Self-Government Principle 
The applicability of the Business Judgment Rule to corporate directors 

is clear.  But the case law is divided on its applicability to corporate 
management.226 

From a sphere-sovereignty perspective, the key question is whether a 
legitimate policy-setting body of the corporate government is carrying out 
the decision making.  Because the manager’s role is supposed to be 
ministerial rather than policy setting, it would seem that decisions by 
officers would not normally get the full protection of the Business 
Judgment Rule. 
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B.  Derivative Actions and the Special-Litigation Committee 
As noted earlier, courts are split on the Business Judgment Rule’s 

applicability to recommendations of litigation committees to dismiss or 
continue a derivative lawsuit.  Those courts that apply their own business 
judgment to decide whether the committee’s recommendation is wise 
emphasize the risk of conflicts of interest when a committee has to decide 
whether to pursue a lawsuit against directors of the corporation.  In Zapata 
Corp. v. Maldonado, the now-classic Delaware decision providing for 
courts to use business judgment of their own,227 the court reasoned that a 
special-litigation committee might still be influenced by its association with 
the original board that appointed the members: “The question naturally 
arises whether a ‘there but for the grace of God go I’ empathy might not 
play a role.  And the further question arises whether inquiry as to 
independence, good faith and reasonable investigation is sufficient 
safeguard against abuse, perhaps subconscious abuse.”228  Thus, 
notwithstanding the fact that the committee did have the legitimate power 
of the corporation,229 the court concluded that it would not be safe to 
entrust the final decision about the derivative suit to the committee.230 

A sphere-sovereignty analysis would put the emphasis on the ability of 
the corporation to make decisions through its authorized channels, as did 
the New York court in its Auerbach v. Bennett decision.231 

The shareholder is a voluntary member232 of a large and complex entity 
with a very specific allocation of decision-making authority.  The 
shareholder has very limited decision-making authority in the corporation, 
normally limited to voting on the board members and approving a narrow 
category of major types of business-reorganization decisions.233  The 
directors have broad decision-making authority to set corporate policy.234 
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In a derivative action, though, on the shareholder’s own initiative, the 
shareholder undertakes to make a significant corporate-policy decision.235  
A shareholder of the corporation brings a lawsuit against corporate 
directors, ostensibly on the corporation’s behalf.  In taking this action on 
the corporation’s behalf, the shareholder circumvents the normal decision-
making authority of the board.236  The board would normally be the 
decision maker as to whether to pursue significant litigation on the 
corporation’s behalf.237  As the Auerbach court observed, “Derivative 
claims against corporate directors belong to the corporation itself.  As with 
other questions of corporate policy and management, the decision whether 
and to what extent to explore and prosecute such claims lies within the 
judgment and control of the corporation’s board of directors.”238 

However, directors are hardly in a position to decide whether they 
should be sued or not.  Hence, the special-litigation committee receives 
delegated power on behalf of the board to make a decision one way or 
another on whether to continue with a lawsuit.239 

It would seem that the special committee is an appropriate exercise of 
sphere sovereignty, in which the normal corporate decision-making 
authority sets up an internal check-and-balance safeguard in the form of the 
independent special committee.  This committee then hears the 
shareholder’s case and makes a decision on behalf of the entity.  As long as 
the committee is independent and not infected with conflicts of interest, it 
becomes the authorized voice of the corporation to make the decision 
whether to proceed or not.  The shareholder alone is not an authorized 
agent of the corporation and should not be able to bring an action on behalf 
of the corporation in a way that bypasses the corporation’s internal 
governance mechanisms. 
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Under this kind of sphere-sovereignty analysis, the Business Judgment 
Rule should be applied to the litigation committee, as it was in the 
Auerbach decision.240  The Delaware decision to have courts apply their 
own business judgment in these situations violates the sovereignty of the 
business organization’s sphere. 

C.  Applicability of the Business Judgment  
Rule to Unincorporated Entities 

Perhaps the most radical implication of looking at the Business 
Judgment Rule through the sphere-sovereignty framework is that the rule 
should be applied to unincorporated entities.  The Business Judgment Rule 
has been applied to partnerships by some courts but not others.241  There is 
no consensus on whether to apply the rule to nontraditional business forms, 
such as the LLC and LLP, and certainly not as to unincorporated entities.242 

The sphere-sovereignty argument is straightforward.  The entire theory 
of sphere sovereignty is that society is made up of a plurality of 
associations and institutions, and each needs to be respected within its 
sphere.  Particular forms—traditional corporate, LLC, or others—can be set 
up to meet the needs of the individual association.  If the government is to 
respect the sphere sovereignty of the corporation, it needs to equally 
respect the sphere sovereignty of the LLC, the LLP, and even the local 
Lion’s Club that may not be incorporated but might, nonetheless, have its 
own established form of self-government with procedures and safeguards.  
True, these may not always be run in a sufficiently structured manner to 
enable a court to determine whether appropriate authorities took particular 
actions.  The practical consequences of extending business-judgment types 
of protection may, thus, not be as significant as it might sound.  Yet the 
basic point is that these associational governments should be respected as 
far as possible.  The entire point of the sphere-sovereignty framework is, 
after all, that the Business Judgment Rule is not some sort of special 
privilege for the corporation but is, rather, a particular recognition of a 
larger vision of the plural structure of society. 
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VI.  CONCLUSION 
The Business Judgment Rule is a limitation on the power of the courts 

to set the policy for corporations.  It is, as Professor Bainbridge has argued, 
an abstention doctrine.  But if this judicial abstention is merely an arbitrary 
allowance of power to a corporation, then it is on shaky ground.  What the 
state has given, the state can take away.  If it is merely a rule born of 
efficiency, or worse, convenience, then justice may demand its 
abolishment.  But if this judicial abstention is instead founded on the 
sphere sovereignty of social institutions, a recognition of the plural 
structure of society, then the Business Judgment Rule is no arbitrary grant 
of autonomy, no sui generis privilege of the corporation.  The Business 
Judgment Rule is instead a rule to protect the dynamic diversity of society. 






