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Plaintiff Tracy Edry was diagnosed with breast cancer in February 
2005.  She filed a medical-malpractice action against her OB/GYN, 
alleging that he committed malpractice by failing to diagnose the cancer or 
order further testing after a node was detected during a June 2003 exam.  
The parties’ expert agreed that Ms. Edry would have a 95% chance of 
survival if she had been diagnosed in June of 2003.  Ms. Edry’s expert 
testified that her survival rate had decreased to 20% by the time she was 
actually diagnosed; Dr. Adelman’s expert testified that she had a 60% 
chance of survival when she was actually diagnosed.  The trial court held 
that Ms. Edry’s expert’s testimony was not sufficiently reliable to be 
admissible and excluded it, because the opinion was “clearly contradicted” 
by well-established standards of the American Joint Cancer Commissions 
and was supported only by inapposite pages from the Internet.  The court 
then dismissed because Ms. Edry could not meet her burden of proof to 
show a greater than 50% loss of the opportunity to survive, as required by 
MCL 600.2912a(2).  
 

The Court of Appeals affirmed exclusion of the expert and also 
affirmed dismissal, because a living patient may not recover for a decrease 
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in her chance of long-term survival, citing Wickens v. Oakwood Healthcare 
System, 465 Mich 53; 631 BW2d  686 (2001).   The issues before the 
Supreme Court are:  (1) whether Wickens was correctly decided; and (2) 
whether the lower courts erred in finding Plaintiff’s expert testimony 
inadmissible under MRE 702. 
 

BIOGRAPHICAL STATEMENT 
 

JOHN J. BURSCH – Mr. Bursch chairs the Appellate Practice and Public 
Affairs Litigation Groups at Warner Norcross & Judd LLP, and over the 
past seven years has successfully litigated appeals with more than 
$2.25 billion in controversy.  Michigan Super Lawyers recently listed John 
as one of the “Top 100” lawyers in Michigan.  He is also listed in The Best 
Lawyers in America and is a Fellow of The Litigation Counsel of America, 
an invitation-only honorary society limited to less than one-half of one 
percent of American lawyers.  Mr. Bursch is the only attorney ever to 
receive back-to-back Distinguished Brief Awards, and in 2010, he was 
honored with an appointment to the ABA committee that reviewed Elena 
Kagan’s writings before her Senate confirmation as a U.S. Supreme Court 
Justice.  Mr. Bursch is the immediate Past-Chair of the ABA’s Council of 
Appellate Lawyers, and he founded and regularly contributes to the One 
Court of Justice Blog—www.ocjblog.com—the leading blog analyzing 
decisions of the Michigan appellate courts. 
 
MATTHEW T. NELSON – Mr. Nelson is a partner in the Appellate 
Practice Group at Warner Norcross & Judd LLP.  He graduated Notre 
Dame Law School magna cum laude.  Over the past seven years, Mr. 
Nelson has successfully litigated cases in the state and federal appellate 
courts including prevailing in a $1 billion dollar shareholder derivative 
action.  Mr. Nelson has appeared in the United States Supreme Court in 
five cases.  He is co-chair of the Michigan Defense Trial Counsel’s 
appellate section.  He also co-founded, supervises, and regularly 
contributes to the One Court of Justice Blog—www.ocjblog.com—the 
leading blog analyzing decisions of the Michigan appellate courts. 
 
JULIE LAM – Ms. Lam is an associate in the Appellate Practice Group at 
Warner Norcross & Judd LLP. She graduated from Washington University 
School of Law, where she was an Honor Scholar and a member of the law 
review.  Her note was selected for publication in the Washington 
University Law Review in 2006.  Over the past three years, she has 
participated in two U.S. Supreme Court cases and numerous Michigan 
Supreme Court and Court of Appeals matters.  She also regularly 
contributes to the One Court of Justice Blog. 



2010] DISTINGUISHED BRIEF 401

STATE OF MICHIGAN 
 

IN THE SUPREME COURT 
_________________ 

 
 
TRACY EDRY, 
 

Plaintiff-Appellant, 
 
v 
 
MARC ADELMAN and MARC ADELMAN, 
DO, PC, 
 

Defendants-Appellees. 
 / 

Supreme Court Case No. 138187 
 
Court of Appeals Case No. 279676 
 
Oakland County Circuit Court 
Case No. 2005-070853-NH 
 
Hon. Rudy J. Nichols 

 
Samuel A. Meklir (P17603) 
SOMMERS SCHWARTZ PC 
Attorneys for Plaintiff-Appellant 
2000 Town Center, Suite 900 
Southfield, Michigan 48075 
248.355.0300 
 
Debbie K. Taylor (P59382) 
SAURBIER & SIEGAN PC 
Attorneys for Defendants-Appellees 
400 Maple Park Boulevard, Suite 402 
Saint Clair Shores, Michigan 48081 
586.4473736 

John J. Bursch (P57679) 
Matthew T. Nelson (P64768) 
Julie Lam (P71293) 
WARNER NORCROSS & JUDD LLP 
Attorneys for Amicus Curiae Michigan 
  Health & Hospital Association 
900 Fifth Third Center 
111 Lyon Street, N.W. 
Grand Rapids, Michigan 49503-2487 
616.752.2000 

  
 

BRIEF OF AMICUS CURIAE MICHIGAN HEALTH & HOSPITAL 
ASSOCIATION



402 THOMAS M. COOLEY LAW REVIEW [Vol. 27:2

 

i 

TABLE OF CONTENTS 
 

Page 
 
TABLE OF AUTHORITIES .......................................................................................................... ii 

QUESTIONS PRESENTED .......................................................................................................... iv 

BASIS OF JURISDICTION ........................................................................................................... v 

INTRODUCTION AND STATEMENT OF INTEREST .............................................................. 1 

STATEMENT OF FACTS AND PROCEEDINGS ....................................................................... 2 

The “Loss of Opportunity” Statute ......................................................................................2 

Edry v Adelman ...................................................................................................................2 

STANDARD OF REVIEW ............................................................................................................ 4 

ARGUMENT .................................................................................................................................. 4 

I. The lower courts correctly excluded the testimony of an expert witness 
that was not even arguably reliable ..........................................................................4 

II. Wickens correctly held that the so-called “lost opportunity” doctrine 
applies only when the plaintiff suffers an actual injury, rather than a 
theoretical injury ......................................................................................................6 

CONCLUSION ............................................................................................................................. 10 

 

 



2010] DISTINGUISHED BRIEF 403

 

ii 

TABLE OF AUTHORITIES 

Page 

Federal Cases 

Daubert v Merrell Dow Pharmaceuticals, Inc, 
509 US 579; 125 L Ed 2d 469 (1992) ......................................................................................... 4 

State Cases 

Amorello v Monsanto Corp, 
186 Mich App 324; 463 NW2d 487 (1990) ................................................................................ 5 

Chapin v A & L Parts, Inc, 
274 Mich App 122; 732 NW2d 578 (2007) ................................................................................ 5 

Craig v Oakwood Hospital, 
471 Mich 67; 684 NW2d 296 (2004) .......................................................................................... 5 

Falcon v Memorial Hospital, 
436 Mich 443; 462 NW2d 44 (1990) ...................................................................................... 2, 3 

Gilbert v DaimlerChrysler Corp, 
470 Mich 749; 685 NW2d 391 (2004) .................................................................................... 4, 5 

Greathouse v Rhodes, 
242 Mich App 221; 618 NW2d 106 (2000) ................................................................................ 4 

Henry v Dow Chemical Co, 
473 Mich 63; 701 NW2d 684 (2005) ...................................................................................... 7, 8 

Maldonado v Ford Motor Co, 
476 Mich 372; 719 NW2d 809 (2006) ........................................................................................ 4 

Nelson v American Sterilizer Co, 
223 Mich App 485; 566 NW2d 671 (1997) ................................................................................ 5 

People v Babcock, 
469 Mich 247; 666 NW2d 231 (2003) ........................................................................................ 4 

Stone v Williamson, 
482 Mich 144; 753 NW2d 106 (2008) .............................................................................. 8, 9, 10 

Wickens v Oakwood Healthcare System, 
465 Mich 53; 631 NW2d 686 (2001) ................................................................................. passim 



404 THOMAS M. COOLEY LAW REVIEW [Vol. 27:2

Page 
 

iii 

Woodard v University of Michigan Medical Center, 
473 Mich 1; 702 NW2d 522 (2005) ........................................................................................ 5, 9 

State Statutes 

MCL 600.2912a(2) ............................................................................................................. 2, 3, 7, 9 

State Rules 

MRE 702 ..................................................................................................................................... 3, 5 

Other Authorities 

Cooley on Torts § 32 (4th ed) ......................................................................................................... 7 

House Legislative Analysis Section, 87th Leg, Analysis SB 270 (1993) ....................................... 2 

Senate Fiscal Agency Bill Analysis, 87th Leg, SB 270 Enrolled Summary (Mich, 1993) ............ 2 

 



2010] DISTINGUISHED BRIEF 405

iv 

QUESTIONS PRESENTED 

1. Plaintiff’s expert’s theory was not based on any scientific, technical, or specialized 
knowledge, was not generally accepted within the scientific community, and could 
not be substantiated by any medical evidence.  To the contrary, Plaintiff supported 
the expert’s theory only with generalized Internet articles that did not even support 
the theory.  Did the Court of Appeals err in holding that the trial court acted within 
its considerable discretion when it excluded Plaintiff’s expert’s testimony? 
 
Plaintiff/Appellant says:  yes. 
 
Defendants/Appellants say:  no. 
 
The Court of Appeals said:  no. 
 
Amicus Curiae Michigan Health & Hospital Association says:  no. 
 
 

2. This Court has repeatedly reaffirmed the fundamental tenet that a plaintiff can only 
recover for injuries the plaintiff actually suffers.  Should this Court overturn its rul-
ing in Wickens v Oakwood Healthcare System, 465 Mich 53; 631 NW2d 686 (2001), to 
allow a living patient to recover for an entirely theoretical increased risk of death? 

 
Plaintiff/Appellant says:  yes. 
 
Defendants/Appellants say:  no. 
 
The Court of Appeals said:  no. 
 
Amicus Curiae Michigan Health & Hospital Association says:  no. 
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v 

BASIS OF JURISDICTION 

The Michigan Health & Hospital Association agrees with the parties’ statements of the 

basis of jurisdiction. 
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INTRODUCTION AND STATEMENT OF INTEREST 

The Michigan Health & Hospital Association (“MHA”) is a statewide advocacy organi-

zation that represents all 144 community hospitals1 in Michigan.  Established in 1919, the MHA 

represents the interests of its member hospitals and health systems on key issues in both the 

legislative and regulatory arenas and supports their efforts to provide quality, cost-effective and 

accessible care.  The MHA’s mission is to advocate for hospitals and the 10 million Michigan 

residents they serve.  In that role, the MHA promotes better health within communities, im-

proved quality and safety of patient care, and improved coverage for high-quality, affordable 

health care services for all Michigan residents.  The Association also provides education to keep 

hospital administrators and their staffs current on statewide issues affecting their facilities.  

Using its collective voice, the MHA advocates for its members before the legislature, govern-

ment agencies, the media, and the public. 

On September 30, 2009, this Court invited the MHA to submit an amicus curiae brief in 

this matter and in O’Neal v St John Hosp & Medical Center et al, Case Nos 138180 & 138181. 

                                                 
1  Michigan hospitals consist of various types of health-care facilities, including public 
hospitals—owned by city, county, state, or federal government—and nonpublic hospitals—
individually incorporated or owned and operated by a larger health system. Within those general 
categories are several classifications of facilities. The state’s federally designated Critical Access 
Hospitals efficiently serve citizens in rural areas, where the facility is the only hospital within 
a certain minimum number of miles. Michigan’s teaching hospitals are among the best in the 
nation, training future physicians and surgeons while caring for the ill and injured.  Some of the 
hospitals in the state are specialized to treat specific conditions or populations.  Rehabilitation 
hospitals work with handicapped or disabled patients to help restore or adjust their ability to per-
form everyday tasks. Children’s hospitals are especially suited to treating pediatric patients, and 
psychiatric facilities are geared toward providing psychiatric, psychological and social-work ser-
vices.  The MHA serves all of these hospitals, as well as many health-care-related organizations 
such as law firms specializing in health care, and insurance companies that focus on health- or 
medical-liability coverage. 
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STATEMENT OF FACTS AND PROCEEDINGS 

The facts relevant to the legal issues presented in this amicus curiae brief are as follows: 

The “Loss of Opportunity” Statute 

1. In 1993, Michigan enacted MCL 600.2912a(2) as part of a bill that responded to 

the soaring cost of medical malpractice that was driving qualified physicians to retire or leave the 

State, contributing to an overall rise in healthcare costs, and promoting the practice of defensive 

medicine. 

2. MCL 600.2912a(2), which has not been amended since its enactment in 1993, 

governs the burden of proof in all medical-malpractice cases: 

In an action alleging medical malpractice, the plaintiff has the bur-
den of proving that he or she suffered an injury that more probably 
than not was proximately caused by the negligence of the defen-
dant or defendants. In an action alleging medical malpractice, the 
plaintiff cannot recover for loss of an opportunity to survive or an 
opportunity to achieve a better result unless the opportunity was 
greater than 50%. 

3. The Michigan Legislature specifically intended MCL 600.2912a(2) to override 

the lost-opportunity doctrine adopted in Falcon v Memorial Hospital, 436 Mich 443; 462 NW2d 

44 (1990).  HOUSE LEGISLATIVE ANALYSIS SECTION, 87TH LEG, ANALYSIS SB 270 (1993) 

(attached as Exhibit A); SENATE FISCAL AGENCY BILL ANALYSIS, 87th Leg, SB 270 Enrolled 

Summary at 6 (Mich, 1993) (attached as Exhibit B).  In Falcon, the Court held that a plaintiff in 

a medical-malpractice action could recover for the loss of the opportunity to survive even though 

it was not probable that death could have been avoided in the absence of malpractice. 

Edry v Adelman 

4. Plaintiff Tracy Edry sued Defendants Marc Adelman and Marc Adelman, D.O., 

P.C., for medical malpractice, claiming a decrease in her chance of survival due to a year-and-a-
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half delay in diagnosing her breast cancer after detecting a three-millimeter node on her breast 

during an examination in June 2003.  (Ct of Appeals Op at 1.) 

5. Ms. Edry was not diagnosed with breast cancer until February 2005.  (Id.) 

6. The parties’ experts agreed that Ms. Edry would have had a 95% chance of 

survival if she had been diagnosed in June 2003.  (Id. at 3.) 

7. Defendants’ expert testified that Ms. Edry had a 60% chance of survival when she 

was actually diagnosed in February 2005.  (Id. at 1.)  Ms. Edry’s expert testified that her survival 

rate had decreased to less than 20% when she was actually diagnosed in February 2005.  (Id.) 

8. The trial court held that Ms. Edry’s expert’s testimony was not sufficiently 

reliable to be admissible under MRE 702, and excluded it.  (Id. at 4.) 

9. Defendants then filed a motion to dismiss, arguing that without Ms. Edry’s expert 

testimony, she could not meet her burden of proof to show a greater than 50% loss of the oppor-

tunity to survive, as required by MCL 600.2912a(2).  (Id.)  The trial court granted Defendants’ 

motion to dismiss. 

10. The Court of Appeals affirmed the trial court’s decision regarding the admissibil-

ity of Ms. Edry’s expert’s testimony, and the dismissal of the case.  (Id.) 

11. The Court of Appeals alternatively held that Ms. Edry’s claim, which was 

premised on the loss of an opportunity to survive, failed, under Wickens v Oakwood Healthcare 

System, 465 Mich 53; 631 NW2d 686 (2001).  In Wickens, this Court held that “a living person 

may not recover for loss of an opportunity to survive[.]”  Id. at 54.  The Court of Appeals held 

that because Ms. Edry actually survived, she had not suffered a loss of an opportunity to survive.  

(Id.) 
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STANDARD OF REVIEW 

This Court reviews summary disposition rulings de novo; however, the trial court granted 

summary disposition here based on its exclusion of all of Ms. Edry’s expert causation testimony.  

Accordingly, the outcome of this appeal turns on the trial court’s decision to exclude expert tes-

timony, an act that this Court will reverse only if the trial court abused its discretion.  Gilbert v 

DaimlerChrysler Corp, 470 Mich 749, 780; 685 NW2d 391 (2004) (expert reliability); 

Greathouse v Rhodes, 242 Mich App 221, 238; 618 NW2d 106 (2000), rev’d in part on other 

grounds, 465 Mich 885 (2001) (same).  An “abuse of discretion standard acknowledges that 

there will be circumstances in which there will be no single correct outcome; rather, there will be 

more than one reasonable and principled outcome.”  Maldonado v Ford Motor Co, 476 Mich 

372, 388; 719 NW2d 809 (2006).  A trial court’s selection of one of those principled outcomes is 

not an abuse of discretion.  Id. (citing People v Babcock, 469 Mich 247, 269; 666 NW2d 231 

(2003)). 

ARGUMENT 

I. The lower courts correctly excluded the testimony of an expert 
witness that was not even arguably reliable. 

Michigan trial courts, just like federal trial courts, function as judicial gatekeepers, tasked 

with excluding “junk science” or “pseudoscience” propounded by a party’s purported expert 

witness.  Daubert v Merrell Dow Pharms, Inc, 509 US 579; 125 L Ed 2d 469 (1992); Gilbert v 

DaimlerChrysler, 470 Mich 749; 685 NW2d 391 (2004) (adopting Daubert).  The proponent of 

expert testimony bears the burden of establishing both relevancy and admissibility and must 

therefore demonstrate that:  “(1) the testimony is based on sufficient facts or data, (2) the 

testimony is the product of reliable principles and methods, and (3) the witness has applied the 

principles and methods reliably to the facts of the case.”  Gilbert, 470 Mich at 781. 



2010] DISTINGUISHED BRIEF 411

5

Under MRE 702, a trial court may admit evidence only after it ensures that expert 

testimony is reliable.  “This gatekeeper role applies to all stages of expert analysis.  MRE 702 

mandates a searching inquiry, not just of the data underlying expert testimony, but also of the 

manner in which the expert interprets and extrapolates from those data.”  Gilbert, 470 Mich at 

782.  “The inquiry is into whether the opinion is rationally derived from a sound foundation.”  

Chapin v A & L Parts, Inc, 274 Mich App 122, 139; 732 NW2d 578 (2007) (citing with approval 

Nelson v Am Sterilizer Co, 223 Mich App 485; 566 NW2d 671 (1997)).  Thus, in Craig v 

Oakwood Hospital, 471 Mich 67; 684 NW2d 296 (2004), this Court agreed that the plaintiff’s 

expert was properly excluded when the plaintiff could not produce even a single study or article 

that supported the proffered expert’s causation theory. 

In the complex arena of medical-malpractice litigation, expert-causation testimony is a 

critical and necessary part of a plaintiff’s proofs.  In Woodard v University of Michigan Medical 

Center, 473 Mich 1; 702 NW2d 522 (2005), for example, this Court held that the plaintiffs could 

not proceed with their medical-malpractice claim without expert testimony, because the theory of 

causation was not within the common understanding of the jury.  Id. at 7.  Accord Nelson v Am 

Sterilizer Co, 223 Mich App 485, 489; 566 NW2d 671 (1997) (reasoning that where the question 

“is scientific in nature, and it is to the scientific community that the law must look for the an-

swer,” expert witnesses are indispensable); Amorello v Monsanto Corp, 186 Mich App 324, 331; 

463 NW2d 487 (1990) (affirming grant of summary disposition where expert testimony was 

inadmissible and a finding of causation would therefore require impermissible speculation). 

The present case represents a relatively easy application of the Daubert standard.  The 

trial court and the Court of Appeals both concluded that Ms. Edry failed to demonstrate that her 

expert’s opinion—that chances of survival could be determined by counting the number of 

positive lymph nodes—was the product of reliable principles and methods.  To the contrary, as 
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the Court of Appeals noted, the expert’s testimony “clearly contradicted” the well-established 

standards of the American Joint Cancer Commissions.  (Ct of Appeals Op at 4.)  And while the 

expert testified that his opinion was supported by medical literature, such support was never 

provided.  (Id.)  “Instead, plaintiff presented generalized Internet articles that did not clearly 

support” the testimony.  (Id.)  “None of the articles that plaintiff submitted indicated that a 

person with plaintiff’s pathology (i.e., tumor size and number of positive nodes) had less than a 

20 percent chance of survival.”  (Id.) 

Indeed, after the expert testified at deposition that supporting literature existed, only one 

conclusion can be drawn from the fact that Ms. Edry failed to submit such literature in response 

to the motions for summary disposition, to strike the expert from the witness list, and for dismis-

sal for failure to meet the burden of proof:  no such literature exists.  Accordingly, the trial court 

did not abuse its discretion in excluding Ms. Edry’s expert’s testimony, nor in granting summary 

disposition to Defendants. 

II. Wickens correctly held that the so-called “lost opportunity” 
doctrine applies only when the plaintiff suffers an actual injury, 
rather than a theoretical injury. 

The exclusion of Ms. Edry’s expert’s testimony is dispositive of the outcome in this case.  

But if this Court nonetheless wishes to opine as to whether Wickens v Oakwood Healthcare 

System, 465 Mich 53; 631 NW2d 686 (2001), was correctly decided, it should reaffirm its hold-

ing that a living patient cannot recover for the theoretical loss of an opportunity to survive.  To 

do otherwise would contravene fundamental principles of tort law, the Legislature’s intent as 

evidenced by the plain language of the statute, and this Court’s decisions precluding recovery for 

speculative injuries that have not been suffered. 
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It is well-settled in Michigan that a plaintiff must demonstrate an actual injury to a person 

or property to recover under a negligence theory.  Henry v Dow Chem Co, 473 Mich 63; 701 

NW2d 684 (2005) (holding that tort claim for injuries that have not actually been suffered is 

precluded as a matter of law).  The logic supporting the injury requirement is to allow victims 

“suitable redress” only when “their rights have actually been violated.”  Id. at 74 (citing COOLEY 

ON TORTS § 32 (4TH ED)). 

In Wickens, for example, the plaintiff filed a medical malpractice suit alleging that a one-

year delay in diagnosing her breast cancer amounted to medical malpractice.  According to the 

plaintiff’s expert, the plaintiff’s probability of living ten years after she was diagnosed with can-

cer in 1996 was 15%.  Wickens, 465 Mich at 56.  The expert further testified that if the plaintiff 

had been diagnosed in April 1995, her chances of surviving ten years would have been 70 or 

75%.  Id. at 56-57.2  This Court considered the issue of “whether a living plaintiff can bring a 

cause of action for loss of an opportunity to survive when the claimed injury is a reduction in 

her projected chances of long-term survival.”  Id. at 58.  Five justices of this Court held that 

under the plain language of MCL 600.2912a(2), a living person may not recover for a loss of a 

theoretical opportunity to survive. 

The first sentence of MCL 600.2912a(2) states:  “In an action alleging medical malprac-

tice, the plaintiff has the burden of proving that he or she suffered an injury that more probably 

than not was proximately caused by the negligence of the defendant or defendants.” (emphasis 

added).  As the five-Justice majority in Wickens explained, this language “expressly limits 

recovery to injuries that have already been suffered and more probably than not were caused 

by the defendant’s malpractice.”  Wickens, 465 Mich at 60 (emphasis added).  “Thus, plaintiff 

                                                 
2  The defendants argued that the plaintiff’s expert’s testimony showed that any malpractice 
reduced Plaintiff’s probability of surviving ten years by 40%.  Id. at 57. 
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can only recover for a present injury, not for a potential future injury.”  Id..  “The testimony that 

plaintiff’s chances of surviving for a ten-year period decreased, however, is evidence of a 

potential future injury—death—which is not an injury already suffered, as required by the plain 

language of the statute.”  Id. at 60-61. 

This holding in Wickens is entirely consistent with this Court’s more recent pronounce-

ments in Stone v Williamson, 482 Mich 144; 753 NW2d 106 (2008).  In Stone, then-Chief Justice 

Taylor, joined by Justices Young and Corrigan, noted that an increased likelihood of future in-

jury is not, in and of itself, actionable.  That is because a claim does not accrue until actual injury 

results.  Stone, 482 Mich at 157 (“A reduction of a person’s chances of avoiding injury is not 

itself a present injury, but is only an indication of the likelihood of suffering a future injury . . . . 

[I]t has never been the law in this state that a negligence suit can be sustained when the alleged 

negligence did not cause a physical injury to a person or property.” (citing Henry v Dow Chem 

Co, 473 Mich 63; 701 NW2d 684 (2005))). 

In agreement on this point, Justice Cavanagh, joined by Justices Kelly and Weaver, 

expressly (and correctly) likewise stated: 

By definition, one does not suffer the loss of an opportunity to survive unless 
death occurs.  Otherwise, there would have been no opportunity lost.  Similarly, 
a claim for the loss of an opportunity to achieve a better result does not arise 
unless a plaintiff suffered a verifiable loss.  The loss is the injury that the lost-
opportunity doctrine recognizes.  Typically, proof of an actionable loss will in-
volve actual physical harm suffered by the plaintiff.  Defining injury as such will 
not allow a plaintiff to recover for a potential future injury. 

482 Mich at 172 n 2 (emphasis added).  Accordingly, there should be no disagreement that 

Ms. Edry has no cause of action for her delay in diagnosis (other than any incidental damages 

she may be able to prove), because the alleged risk that has increased—death from cancer—has 

never materialized and in fact may never materialize.  This is a separate and independent ground 
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for affirmance here, and the Court should take the opportunity to reaffirm the view of six Justices 

in Stone that the core holding of Wickens was correct. 

To the extent that Plaintiff’s claim is based on the loss of opportunity to survive, then, it 

is necessarily barred.  However, in Wickens, a majority of this Court also held that the plaintiff 

could recover for damages actually caused by the malpractice.  For example, claims based on the 

need for more invasive medical treatments, or “the pain and suffering attributable to her unneces-

sarily worsened physical condition” may not be barred by MCL 600.2912a(2).  Id. 

Here, Ms. Edry has alleged that the delay in diagnosing and treating her breast cancer 

“subjected her to more extensive and invasive medical treatment.”  (Ct of Appeals Op at 1.)  

Specifically, Ms. Edry alleged that an earlier diagnosis would have prevented extensive chemo-

therapy, radiation, and a mastectomy.  (Id. at 5.)  Under Wickens, Ms. Edry might have had a 

direct claim for the more extensive and invasive medical treatment caused as a result of medical 

malpractice, provided she could offer evidentiary support for her allegations of additional treat-

ment.  (Id.)  This direct claim would be actionable under the first sentence of MCL 600.2912a(2).  

But Ms. Edry apparently failed to establish a genuine issue of material fact with respect to the 

additional treatment aspect of her claim: 

Although plaintiff argued that Dr. Singer was qualified to offer testimony on the 
subject of additional treatment, she offered nothing to indicate what that testi-
mony might be.  Dr. Singer never testified in his deposition that plaintiff was 
required to undergo additional treatment because of the delay in diagnosis, and 
Dr. Singer’s affidavit of merit is similarly silent on this issue.  To the extent that 
Dr. Singer had an opinion to offer on this subject, plaintiff could have presented 
that opinion in the form of an affidavit, but she did not do so, nor did she offer 
anything else indicating either that Dr. Singer was prepared to testify that the 
delay in diagnosis required her to undergo additional treatment, or what that 
testimony might be. 

(Id.)  Accordingly, the trial court did not err in dismissing Ms. Edry’s entire complaint.  (Id.) 
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In sum, the reasoning in Wickens and Stone is sound.  Ms. Edry has not suffered and may 

never suffer the harm of death; accordingly, she has no claim based on an entirely theoretical lost 

opportunity to survive.  “[A] person who survives cannot be said to have suffered a loss of an 

opportunity to survive.”  Stone, 482 Mich at 194 (citing Wickens, 465 Mich at 60).  “A person 

does not suffer a loss of an opportunity to survive until that person ceases to survive.”  Id.  This 

conclusion is entirely consistent with the fundamental tenet of tort law that a plaintiff can only 

recover for injuries the plaintiff actually suffers, as well as the unambiguous language of the 

statute, which plainly allows recovery only for an injury actually “suffered.” 

CONCLUSION 

Amicus Curiae MHA respectfully requests that this Court affirm that the lower courts did 

not abuse their considerable discretion in excluding Ms. Edry’s expert’s testimony because the 

testimony was not sufficiently reliable.  Quite the opposite, the expert’s testimony “clearly 

contradicted” the prevailing standard. 

MHA further requests that this Court affirm the holding in Wickens that a living patient 

cannot recover for the theoretical loss of an opportunity to survive, as six members of this Court 

stated in Stone.  Such a result is consistent with bedrock Michigan tort principles and the 

Legislature’s intent as expressed in the plain language of the statute. 
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