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I.  INTRODUCTION 
“Wherever truth stands in the mind unaccompanied by the evidence upon 

which it depends, it cannot properly be said to be apprehended at all.” 
-William Godwin1 

                                                 
 1. AN ENQUIRY CONCERNING POLITICAL JUSTICE 596 (1793). 
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As Godwin pointed out over 200 years ago, an understanding of the 
truth of an assertion can only be attained when the assertion itself is 
supplemented with the evidence upon which it is based.2  Nowhere is this 
truer than when the assertion is based on the results of scientific testing.3  
The truth of the results of scientific testing cannot be fully understood 
absent comprehension of the validity of the underlying practices and 
procedures that produced those results.4  The report of the National 
Academy of Sciences (NAS) in February 2009 highlighted the problems 
plaguing forensic-science disciplines and called attention to the inability of 
the existing judicial system to effectively evaluate the underlying validity 
of methodology, practices, and procedures when considering the accuracy 
and reliability of forensic evidence.5  The U.S. Supreme Court noted the 
significance of the report in its decision in Melendez-Diaz v. 
Massachusetts, in which the Court found that the admission of a certified 
drug-test report absent the testimony of the certifying analyst was a 
violation of the Confrontation Clause.6  A study of cases decided in the 
wake of Melendez reveals the inadequacies in the ways that the judicial 
system currently handles forensic evidence and the need for reform.7 

Section II of this Article provides the background leading up to the 
Court’s decision in Melendez and includes discussions of the problems 
associated with forensic-science disciplines, the historically recognized 
need to protect defendants’ rights in criminal cases, the ineffectiveness of 
the existing judicial system in evaluating forensic science, and the 
recommendations of the NAS Report.  Section III briefly outlines the 
Melendez decision and its aftermath and draws attention to the gaping holes 

                                                 
 2. See Menachem Elon, Law, Truth, and Peace: “The Three Pillars of the 
World,” 29 N.Y.U. J. INT’L L. & POL. 439, 447 (1997) (“[O]ne of the most 
important judicial tasks is to weigh the evidence produced in court and to determine 
the truth based on such evidence.”); Michael A. Newton, The Iraqi Special 
Tribunal: A Human Rights Perspective, 38 CORNELL INT’L L.J. 863, 880 (2005) 
(“The search for truth based on evidence rather than raw power is the essence of a 
legitimate trial process.”). 
 3. Cf. Alexandra J. Roberts, Everything New Is Old Again: Brain 
Fingerprinting and Evidentiary Analogy, 9 YALE J.L. & TECH. 234 (2007) 
(discussing the danger of using evidentiary analogies instead of understanding the 
technical validity of the underlying science). 
 4. Cf. NAT’L RESEARCH COUNCIL, STRENGTHENING FORENSIC SCIENCE IN THE 
UNITED STATES: A PATH FORWARD 4 (2009) [hereinafter NAS REPORT] (discussing 
the “potential danger of giving undue weight to evidence and testimony derived 
from imperfect testing and analysis”). 
 5. Id. 
 6. 129 S. Ct. 2527, 2536-38 (2009). 
 7. See infra Part III. 
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in the protections that the existing system provides for criminal defendants 
against whom forensic evidence is used.  Section IV discusses some of the 
solutions that have previously been proposed for fixing the system, 
particularly with respect to forensic evidence admitted through expert 
testimony, and explains why these solutions are inadequate for addressing 
the forensic-science problem.  Finally, Section V provides the broad outline 
of an accreditation-based system for determining admissibility that 
incorporates the NAS Report’s recommendations and is designed both to 
aid attorneys and judges in evaluating the strength of forensic evidence and 
to facilitate the full and fair functioning of the adversarial system with 
respect to forensic evidence. 

II.  BACKGROUND 

A.  Problems with Reliability and Accuracy of Forensic Evidence 
Concerns about the accuracy and reliability of forensic science have 

received a great deal of attention in recent years.8  Stories illustrating 
incompetence by crime laboratories across the country abound.9  Forensic-
science laboratories suffer from a lack of competition, are often dependent 
on law-enforcement agencies for their budget, lack sufficient quality-
control systems, and suffer from a lack of independent review.10  Another 
notable concern is that the scientists performing forensic tests are often 
aware of the “right” result, which can result in bias, either conscious or 
unconscious.11  Further, many forensic-science disciplines lack a solid 
scientific foundation and have “little or no data to marshal in their 
support.”12  Doubts about the underlying validity of the methods are 

                                                 
 8. NAS REPORT, supra note 4, at 44. 
 9. See, e.g., Craig M. Cooley, Forensic Science and Capital Punishment 
Reform: An “Intellectually Honest” Assessment, 17 GEO. MASON U. CIV. RTS. L.J. 
299, 317 (2007) (noting that audits of crime laboratories in several states have 
exposed significant problems); Pamela R. Metzger, Cheating the Constitution, 59 
VAND. L. REV. 475, 476-77 (2006) (detailing gross incompetence in the Houston 
Police Department Crime Laboratory). 
 10. David E. Bernstein, The Unfinished Daubert Revolution, ENGAGE, Feb. 
2009, at 35, 36 (citing Roger Koppl, How to Improve Forensic Science, 20 EUR. 
J.L. & ECON. 255 (2005)), available at http://www.fed-soc.org/ 
doclib/20090216_BernsteinEngage101.pdf. 
 11. Id. at 36. 
 12. Gary Edmond, Pathological Science? Demonstrable Reliability and Expert 
Forensic Pathology Evidence 12 n.31 (Univ. of N.S.W., Research Paper No. 2008-
6, 2008) (quoting Michael J. Saks, Banishing Ipse Dixit: The Impact of Kuhmo 
Tire on Forensic Identification Science, 57 WASH. & LEE L. REV 879, 882 (2000)), 
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compounded by the fact that forensic professionals lack formal 
qualifications and training.13 

In February 2009, the NAS released a report detailing the deficiencies 
within the forensic-science disciplines and making recommendations for 
improving the reliability and accuracy of forensic testing in the future.14  
The report was authorized by the Science, State, Justice, Commerce, and 
Related Agencies Appropriations Act of 200615 and was the culmination of 
an extensive study conducted by scientists and members of both the 
forensic-science and legal communities.16  The committee noted that 
laboratories suffered from large case backloads and pressure by law 
enforcement for quick results.17  In addition to noting concerns about the 
lack of underlying validation of forensic methods,18 the committee found 
that even in cases where the underlying method has been validated, a wide 
range of laboratory errors and misconduct had the potential to invalidate 
forensic testing.19  These included unintentional errors like contamination, 
mislabeling and misinterpretation of evidence, as well as intentional 
actions ranging from falsification of results and suppression of exculpatory 
evidence to statistical exaggeration of test results and providing false 
testimony.20 

The NAS Report also cited inconsistencies in forensic-science 
practices and procedures among the various federal, state, and local 
agencies responsible for forensic testing.21  These disparities were 
attributed to differences in “funding, access to analytical instrumentation, 
the availability of skilled and well-trained personnel, certification, 
accreditation, and oversight.”22  The report concluded that these 

                                                                                                                 
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1392051; see also NAS 
REPORT, supra note 4, at 187 (“‘In many areas [of forensic science,] little 
systematic research has been conducted to validate the field’s basic premises and 
techniques . . . .’” (quoting Paul C. Giannelli, Scientific Evidence in Civil and 
Criminal Cases, 33 ARIZ. ST. L.J. 103, 112 (2001) [hereinafter Giannelli, Criminal 
Cases])). 
 13. Edmond, supra note 12. 
 14. See generally NAS REPORT, supra note 4. 
 15. Pub. L. No. 109-108, 119 Stat. 2290. 
 16. NAS REPORT, supra note 4, at 1-2. 
 17. Id. at 39, 61. 
 18. Id. at 42, 187. 
 19. Id. at 45. 
 20. Id. 
 21. Id. at 5-6. 
 22. Id. 
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inconsistencies resulted in substantial variation in the quality of forensic 
evidence throughout the country.23 

B.  Historical Concern for the Protection of the Rights of Defendants 
in Criminal Cases 

Most of the concerns about the reliability of forensic science revolve 
around the fact that forensic evidence often plays a key role in criminal 
cases.24  Concerns are heightened in the criminal context as the result of the 
judicial system’s historical concern for defendants’ rights.25  As the Court 
articulated in its 1963 decision in Brady v. Maryland, “Society wins not 
only when the guilty are convicted but when criminal trials are fair; our 
system of the administration of justice suffers when any accused is treated 
unfairly.”26  This interest in fairness has also been recognized and protected 
by both national and state legislatures.27  Over the years, the Court has 
interpreted the U.S. Constitution as incorporating a number of protections 
designed to preserve the fairness of criminal trials.28  In its most basic form, 
this protection is afforded by placing the burden on the prosecution of 

                                                 
 23. Id. at 6. 
 24. Id. at 4 (“For decades, the forensic science disciplines have produced 
valuable evidence that has contributed to the successful prosecution and conviction 
of criminals as well as to the exoneration of innocent people.”). 
 25. See, e.g., Cannon v. United States, 116 U.S. 55, 66 (1885) (“[T]he law 
presumes the defendant innocent until proven guilty beyond a reasonable doubt.”). 
 26. 373 U.S. 83, 87 (1963). 
 27. For example, Congress has recognized the importance of defense experts by 
enacting a statute that provides compensation for experts when necessary for the 
defense of accused indigents.  18 U.S.C. § 3006A(e)(1) (2000).  In addition, many 
jurisdictions have provided defendants with additional protections.  See Paul C. 
Giannelli, Criminal Discovery, Scientific Evidence, and DNA, 44 VAND. L. REV. 
791, 816 (1991) [hereinafter Giannelli, Criminal Discovery] (noting that some 
jurisdictions have provided a right to test or retest evidence through the express or 
implied application of discovery rules); id. at 820-21 (noting that some states have 
held that due process requires the government to take steps to protect a defendant’s 
interests when consumptive testing by the state will result in the destruction of the 
evidence).  Finally, while the Court has found that prosecutors have no 
constitutional duty to preserve evidence unless the defendant can show bad faith, 
some states have imposed a duty to preserve, even absent bad faith.  Id. at 820 
(noting that several jurisdictions, including Arizona and Hawaii, have found a 
failure to preserve to be a violation of state constitutional rights, even if done in 
good faith, in at least some cases). 
 28. See Gideon v. Wainwright, 372 U.S. 335, 342 (1963) (“[A] provision of the 
Bill of Rights which is ‘fundamental and essential to a fair trial’ is made obligatory 
upon the States by the Fourteenth Amendment.”). 
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proving each element of the crime beyond a reasonable doubt.29  The 
reasonable-doubt standard was developed in recognition of the important 
liberty interests at stake for criminal defendants and has been characterized 
as a bedrock principle of our criminal-justice system.30  The Court has also 
found that the “Constitution gives a criminal defendant the right to demand 
that a jury find him guilty of all the elements of the crime with which he is 
charged.”31  In Apprendi v. New Jersey, the Court reasserted the 
fundamental nature of this protection, holding that the right extended to 
include the right to a jury determination of “any fact that increases the 
penalty for a crime beyond the prescribed statutory maximum.”32  A further 
safeguard of the interests of justice in criminal trials is a defendant’s 
constitutional right to the disclosure of exculpatory evidence.33  In some 
instances, a prosecutor is under a duty to disclose evidence regardless of 
whether it has been requested by the defense or whether the prosecution 
was acting in good faith.34  The Court has also found that due process, in 
many cases, establishes a defense right to expert assistance.35 

                                                 
 29. Metzger, supra note 9, at 476. 
 30. In re Winship, 397 U.S. 358, 363 (1970). 
 31. United States v. Gaudin, 515 U.S. 506, 511 (1995). 
 32. 530 U.S. 466, 490 (2000). 
 33. Brady v. Maryland, 373 U.S. 83, 87 (1963) (“We now hold that the 
suppression by the prosecution of evidence favorable to an accused upon request 
violates due process where the evidence is material either to guilt or to punishment, 
irrespective of the good faith or bad faith of the prosecution.”).  See generally Am. 
Coll. of Trial Law., Proposed Codification of Disclosure of Favorable Information 
Under Federal Rules of Criminal Procedure 11 and 16, 41 AM. CRIM. L. REV. 93, 
94 (2004). 
 34. See United States v. Agurs, 427 U.S. 97, 112 (1976) (holding that failure to 
disclose evidence that creates a reasonable doubt as to guilt is a violation of a 
defendant’s constitutional rights). 
 35. See Ake v. Oklahoma, 470 U.S. 68, 82-83 (1985) (holding that to ensure 
that a defendant is afforded “meaningful access to justice” to satisfy due process, 
states must provide a defense psychiatrist in cases where a defendant establishes 
that sanity at the time of the crime is a significant factor); Mary Elizabeth McGinnis 
Hadley, Access to CGAS and Justice: The Impact of the Use of Computer 
Generated Animations on Indigent Criminal Defendants’ Constitutional Rights, 22 
GEO. J. LEGAL ETHICS 877, 882 (2009) (stating that most judges have applied the 
reasoning in Ake to a broad range of experts).  But see Caldwell v. Mississippi, 472 
U.S. 320, 323 n.1 (1985) (finding no deprivation of due process when the trial court 
denied a defense request for expert assistance supported by only undeveloped 
assertions); Keith A. Findley, Innocents at Risk: Adversary Imbalance, Forensic 
Science, and the Search for Truth, 38 SETON HALL L. REV. 893, 930 n.174 (2008) 
(noting the narrow way in which judges have applied the ruling in Ake).   
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Another fundamental, constitutional right of defendants—the one that 
played the key role in the Melendez decision—is the right of defendants to 
confront their accusers.36  One purpose of the Confrontation Clause is to 
“impress upon witnesses the gravity of their conduct. . . . A further purpose 
is to alleviate the danger of one-sided interrogations by adversarial 
government officials who might distort a witness’s testimony.”37  In 
Crawford v. Washington, the Court held that the admission of testimonial 
statements violates the Confrontation Clause unless the declarant either 
testifies at trial subject to cross-examination or the defendant was afforded 
a prior opportunity for cross-examination.38  The Court, while not 
providing a comprehensive definition of what a testimonial statement is, 
identified a “core class” of statements, including “formalized testimonial 
materials, such as affidavits, depositions, prior testimony, or confessions,” 
which are considered to be testimonial.39  Subsequently, in Davis v. 
Washington, the Court further defined the contours of testimonial 
statements: 

Statements are nontestimonial when made in the course of 
police interrogation under circumstances objectively 
indicating that the primary purpose of the interrogation is 
to enable police assistance to meet an ongoing emergency.  
They are testimonial when the circumstances objectively 
indicate that there is no such ongoing emergency, and that 
the primary purpose of the interrogation is to establish or 
prove past events potentially relevant to later criminal 
prosecution.40 

The Court’s grant of certiorari in Melendez came in the wake of 
Crawford and Davis and amidst rising speculation as to what statements 
should be considered testimonial.41 

The need to protect a defendant’s rights is heightened in criminal cases 
involving forensic science because “jurors overweigh the probative value 
                                                 
 36. U.S. CONST. amend. VI. 
 37. Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2548 (2009). 
 38. 541 U.S. 36, 68 (2004). 
 39. Id. at 52. 
 40. 547 U.S. 813, 822 (2006). 
 41. See generally Michael H. Graham, Crawford/Davis “Testimonial” 
Interpreted, Removing the Clutter; Application Summary, 62 U. MIAMI L. REV. 811 
(2008); Robert P. Mosteller, Testing the Testimonial Concept and Exceptions to 
Confrontation: “A Little Child Shall Lead Them,” 82 IND. L.J. 917 (2007); Thomas 
J. Walsh, The Confrontation Clause After Crawford v. Washington: Clarifying the 
Meaning of Testimonial Statements in Criminal Trials, 85 U. DET. MERCY L. REV. 
163 (2008). 
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of science, putting greater weight on such evidence than its statistical value 
warrants.”42  As a result of what many have labeled the CSI Effect, jurors 
who watch CSI: Crime Scene Investigation are predisposed to believe in 
the guilt of a defendant who is being prosecuted because of an assumption 
that the prosecution is the direct result of foolproof forensic evidence.43  
While the CSI Effect works against the prosecution in some cases,44 at least 
one study seems to indicate that, overall, the CSI Effect helps the 
prosecution.45  Viewed in this light, the need for development of standards 
for admissibility of forensic evidence becomes even greater. 

C.  Ineffectiveness of the Criminal-Justice System in “Weeding Out” 
Bad Science 

Despite the judicial system’s concern for protecting the rights of 
criminal defendants, evidence that the criminal-court system is not 
effective in identifying bad science has accumulated.46  DNA-exoneration 
cases continue to make headlines––with The Innocence Project estimating 
that inaccurate forensic science has been involved in approximately fifty 
percent of the 254 post-conviction DNA exonerations since 1989.47  While 
this estimate has been disputed,48 even the most outspoken critics 
acknowledge that faulty forensic science has been to blame in at least some 
                                                 
 42. Harv. L. Rev. Assoc., The Supreme Court 2008 Term: Leading Cases, 123 
HARV. L. REV. 153, 210 (2009) [hereinafter Leading Cases] (quoting Tom R. 
Tyler, Viewing CSI and the Threshold of Guilt: Managing Truth and Justice in 
Reality and Fiction, 115 YALE L. J. 1050, 1063 (2006)). 
 43. Id. (citing Kimberlianne Podlas, Impact of Television on Cross-
Examination and Juror “Truth,” 14 WIDENER L. REV. 483, 509 (2009)). 
 44. The CSI Effect has actually been found to have at least three effects: (1) 
unreasonable juror expectations about the type and amount of evidence that can be 
gathered that makes it more difficult to get convictions; (2) a belief in the 
infallibility of scientific evidence that makes it nearly impossible to rebut; and (3) 
heightened public interest in forensics and science.  Leading Cases, supra note 42, 
at 209 n.59 (citing Kimberlianne Podlas, “The CSI Effect”: Exposing the Media 
Myth, 16 FORDHAM INTELL. PROP. MEDIA & ENT. L.J. 429, 433 (2006)). 
 45. Id. at 209 (citing Podlas, supra note 44, at 461-62). 
 46. See NAS REPORT, supra note 4, at 109 (noting the ineffectiveness of the 
courts in addressing the problems with the lack of validation of techniques and the 
proof of accuracy of results). 
 47. The Innocence Project, Fact Sheet: Facts on Post-Conviction DNA 
Exonerations, http://www.innocence 
project.org/Content/351.php (last visited May 15, 2010). 
 48. See, e.g., John Collins & Jay Jarvis, The Wrongful Conviction of Forensic 
Science, CRIME LAB REPORT, July 16, 2008, available at 
http://www.crimelabreport.com/library/pdf/wrongful_conviction.pdf. 
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wrongful convictions.49  The Innocence Project reports that 116 of the first 
225 DNA-exoneration cases “involved unvalidated or improper forensic 
science.”50  The cases cited involved various forms of forensic evidence, 
from DNA analysis to bite-mark analysis.  Consider, for example, the cases 
of Ron Williamson, who came within five days of execution because 
experts incorrectly matched hairs and semen at the crime scene to him, and 
Stephan Cowans, who spent six-and-a-half years in prison due to a faulty 
fingerprint analysis.51 

Widely publicized reports of problems in crime laboratories highlight 
the breadth of the problem and undermine confidence in the existing 
forensic-science system.  In August 2008, the director of Baltimore’s crime 
laboratory was fired after it was discovered that analysts had contaminated 
evidence with their own DNA.52  An independent audit of the Baltimore 
crime laboratory found “inadequate funding, spotty recordkeeping and 
broken equipment.”53  Only one month later, officials in Detroit, Michigan 
closed the police crime laboratory after an investigation revealed erroneous 
or false findings in ten percent of the ballistic cases studied.54  Problems 
found in crime laboratories in Houston, McAllen, and Fort Worth prompted 
a 2004 report by the Texas House Research Organization evaluating 
whether laws governing crime laboratories in Texas should be changed.55  
                                                 
 49. NAS REPORT, supra note 4, at 42. 
 50. The Innocence Project, Wrongful Convictions Involving Unvalidated or 
Improper Forensic Science That Were Later Overturned Through DNA Testing, 
http://www.innocenceproject.org/docs/DNA_Exonerations_Forensic_Science.pdf 
(last visited Sept. 27, 2010). 
 51. The Innocence Project, Cases of People Who Have Been Proven Innocent, 
but Would Still Be in Prison if Courts Didn’t Consider New DNA Evidence, 
http://www.innocenceproject.org/docs/House_Related_Cases_WEB.pdf (last 
visited June 8, 2010); see, e.g., Elizabeth L. DeCoux, The Admission of Unreliable 
Expert Testimony Offered by the Prosecution: What’s Wrong with Daubert and 
How to Make It Right, 2007 UTAH L. REV. 131 (2007) (detailing two cases in which 
DNA exonerated men who were wrongfully convicted of murder based in part on 
faulty bite-mark evidence). 
 52. Julie Bykowicz & Justin Fenton, City Crime Lab Director Fired, THE BALT. 
SUN, Aug. 21, 2008, available at http://www.baltimoresun.com/news/maryland/bal-
te.md.lab21aug21,0,5612027.story. 
 53. Melissa Harris, Audit Details Crime Lab Failings, THE BALT. SUN, Feb. 7, 
2009, at 1A, available at 2009 WLNR 2501248. 
 54. Ben Schmitt & Joe Swickard, Troubled Detroit Police Crime Lab 
Shuttered, DET. FREE PRESS, Sept. 26, 2008, available at 
http://truthinjustice.org/detroit-lab.htm. 
 55. See H. RESEARCH ORG., TEX. H.R., FOCUS REP. NO. 79-2, SHOULD TEXAS 
DO MORE TO REGULATE CRIME LABS?, at 1, 6 (2004), available at 
http://www.hro.house.state.tx.us/focus/crime_lab79-2.pdf. 
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An investigation into the practices of the Houston crime laboratory found 
that analysts “skewed reports to fit police theories in several cases, 
ignoring results that conflicted with police expectations because of a lack 
of confidence in their own skills or a conscious effort to secure 
convictions.”56  These cases represent only the tip of the iceberg.  Serious 
problems have been uncovered in crime laboratories in at least eight states, 
and issues have also been noted at the FBI’s DNA laboratory.57 

In addition to concerns about unvalidated or misapplied forensic 
science, cases of laboratory fraud have emerged as another threat to the 
validity of forensic evidence.58  The most notorious case of laboratory 
fraud to date—that of Fred Zain—illustrates the dangers posed and the 
need for reform.59  During Zain’s sixteen-year career, he testified about the 
results of forensic testing that he had performed for hundreds of trials.60  
Complaints by two of Zain’s assistants in the West Virginia State Police 
Crime Laboratory—alleging that they had witnessed Zain falsifying data in 
nearly 100 cases—were ignored by supervisors.61  A 1993 investigation 
into the tests conducted by Zain exposed fraudulent results in almost every 
case in which a review was possible.62 

The reasons for the failure of the existing system to identify and 
exclude inaccurate and unreliable forensic evidence are varied.  Because 
forensic evidence is so frequently introduced by means of expert testimony, 
many of these factors relate to the ways in which the criminal-justice 
system manages expert testimony.63  In its 1993 decision in Daubert v. 
Merrell Dow Pharmaceuticals, the Court established a “standard of 
evidentiary reliability” as a prerequisite to admissibility of expert testimony 
in federal courts.64  In adopting this standard, the Court rejected the widely 
applied standard developed in Frye v. United States, which evaluated the 
admissibility of scientific evidence based on the technique’s general 

                                                 
 56. Roma Khanna & Steve McVicker, Police Lab Tailored Tests to Theories, 
Report Says, HOUSTON CHRON., May 12, 2006, available at 
http://www.chron.com/disp/story.mpl/front/3858054.html. 
 57. Cooley, supra note 9, at 317-18. 
 58. See Paul C. Giannelli, Admissibility of Scientific Evidence, 28 OKLA. CITY 
U. L. REV. 1, 2-3 (2003) [hereinafter Giannelli, Scientific Evidence]. 
 59. See NAS REPORT, supra note 4, at 44. 
 60. George Castelle, Lab Fraud: Lessons Learned from the “Fred Zain Affair,” 
CHAMPION, May 1999, at 1. 
 61. Id. at 2. 
 62. Id. at 1. 
 63. See Giannelli, Scientific Evidence, supra note 58, at 6 (noting that the 
validity of scientific techniques are established by introducing evidence, including 
expert testimony). 
 64. 509 U.S. 579, 590 (1993). 
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acceptance in the relevant scientific community.65  Some state courts today 
have adopted some form of the Daubert standard, while others continue to 
apply a version of the Frye standard.66  A discussion of these varied 
admissibility standards, however, is beyond the scope of this Article.67  
Because the Daubert standard is widely applied68 and because the U.S. 
Supreme Court’s decision in Daubert has resulted in the application of 
more stringent admissibility standards, even in many Frye jurisdictions,69 
further discussion will focus on admissibility determinations under the 
Daubert standard. 

The most significant effect of the Court’s decision in Daubert is that it 
shifted responsibility for evaluating the reliability of scientific 
methodologies onto judges, who act as “gatekeepers” in admissibility 
determinations.70  The Court, in making this change, expressed confidence 
in the ability of the adversarial system, stating, “Vigorous cross-
examination, presentation of contrary evidence, and careful instruction on 
the burden of proof are the traditional and appropriate means of attacking 
shaky but admissible evidence.”71  The crucible of history has revealed the 
error in the Daubert court’s misplaced reliance on the adversarial system.72  
The NAS Report articulates the reasons for this succinctly: 

The adversarial process relating to the admission and 
exclusion of scientific evidence is not suited to the task of 
finding “scientific truth.”  The judicial system is 
encumbered by, among other things, judges and lawyers 
who generally lack the scientific expertise necessary to 
comprehend and evaluate forensic evidence in an informed 

                                                 
 65. 293 F. 1013 (D.C. Cir. 1923). 
 66. NAS REPORT, supra note 4, at 95 (noting the “patchwork of state 
standards”). 
 67. For a discussion of the admissibility standards, see generally Rhoda B. 
Billings, Expert Testimony to Accommodate the Frye, Daubert, and Kumho Tire 
Standards of Admissibility, 54 OKLA. L. REV. 613, 618-19 (2001), and Alice B. 
Lustre, annotation, Post-Daubert Standards for Admissibility of Scientific and 
Other Expert Evidence in State Courts, 90 A.L.R.5TH 453 (2001). 
 68. NAS REPORT, supra note 4, at 95. 
 69. Paul C. Giannelli, Forensic Science, 34 J.L. MED. & ETHICS 310, 311 
(2006) [hereinafter Giannelli, Forensic Science]. 
 70. See Daubert v. Merrell Dow Pharm., 509 U.S. 579, 592-95 (1993). 
 71. Id. at 596 (citing Rock v. Arkansas, 483 U.S. 44, 61 (1987)). 
 72. See NAS REPORT, supra note 4, at 10-11.  See generally David E. 
Bernstein, Expert Witness, Adversarial Bias, and the (Partial) Failure of the 
Daubert Evolution, 93 IOWA L. REV. 451 (2008) (discussing the ways in which the 
Daubert ruling has proven ineffective in alleviating the problem of adversarial bias 
affecting expert testimony). 
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manner [and] trial judges (sitting alone) who must decide 
evidentiary issues without the benefit of judicial colleagues 
and often with little time for extensive research and 
reflection . . . .73 

In addition to lacking scientific expertise, judges exercise the Daubert 
gatekeeping function in notably disparate ways in criminal trials as 
opposed to civil trials.74  While judges in civil cases tend to exclude 
proffered expert testimony,75 judges in criminal cases frequently treat 
expert testimony based on forensic science with deference, admitting it and 
allowing the jury to assess its weight.76  This phenomenon is due in part to 
the symbiotic relationship between forensic science and the criminal-
justice system, which results in judges evaluating forensic evidence with an 
underlying sense of trust, as opposed to scrutiny.77 

Another important reason for the difference is that the adversarial 
system functions more effectively in civil cases,78 and as a result, 
inadequacies in proffered evidence are more likely to be uncovered.  There 
is a notable imbalance in resources between the prosecution and defense in 
criminal cases that inhibits the full functionality of the adversarial system 
and, in turn, limits the effectiveness of the system in evaluating the basis 
for an expert’s testimony.79  This imbalance is exacerbated by the fact that 

                                                 
 73. NAS REPORT, supra note 4, at 12.  See generally Rudolph F. Pierce & 
Jennifer M. DeTeso, A Lawyer’s Lament: Unpredictability and Inconsistency in the 
Wake of the Daubert Trilogy, 2 SEDONA CONF. J. 163 (2001). 
 74. See NAS REPORT, supra note 4, at 11 (noting that in reported opinions, trial 
judges rarely exclude expert testimony offered by prosecutors, and appellate courts 
routinely deny appeals contesting the admission of forensic evidence against the 
defendant); Giannelli, Forensic Science, supra note 69, at 310; D. Michael 
Risinger, Navigating Expert Reliability: Are Criminal Standards of Certainty Being 
Left on the Dock?, 64 ALB. L. REV. 99 (2000). 
 75. See NAS REPORT, supra note 4, at 11.  See generally Gary Edmond & 
David Mercer, Daubert and the Exclusionary Ethos: The Convergence of 
Corporate and Judicial Attitudes Toward the Admissibility of Expert Evidence in 
Tort Litigation, 26 LAW & POL’Y 231, 243-44 (2004). 
 76. Leading Cases, supra note 42, at 212 (citing Brandon L. Garrett & Peter J. 
Neufeld, Invalid Forensic Testimony and Wrongful Convictions, 95 VA. L. REV. 1, 
90 (2009)). 
 77. Edmond, supra note 12, at 12-13. 
 78. See NAS REPORT, supra note 4, at 11 (noting that in civil cases, “Plaintiffs 
and defendants, equally, are more likely to have access to expert witnesses . . . . 
And, ironically, the appellate courts appear to be more willing to second-guess trial 
court judgments on the admissibility of purported scientific evidence in civil cases 
than in criminal cases.”). 
 79. Bernstein, supra note 10, at 37; Findley, supra note 35. 
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most forensic scientists work for crime laboratories associated with the 
government and are prevented from assisting defendants, thereby reducing 
defense access to experts.80  Lack of adequate pretrial discovery in criminal 
cases inhibits defense efforts to develop challenges to forensic testimony 
offered by the prosecution,81 and many defense attorneys simply fail to 
challenge such testimony at all.82  Finally, the effectiveness of judicial 
review in bringing about improvements in forensic science is limited by the 
fact that, in many criminal cases involving forensic science, the defendant 
either chooses not to challenge the forensic evidence or enters a plea before 
trial,83 long before the reliability or admissibility of the forensic evidence 
has been evaluated.84 

D.  NAS Report Recommendations 
With respect to the admission of forensic evidence in criminal trials, 

the NAS Report concluded that there were two primary issues that should 
be considered: (1) the validity and accuracy of the underlying scientific 
methodology; and (2) the degree to which the methodology relies on human 
interpretation that is susceptible to bias, human error, or a lack of adequate 
operational procedures and quality-control standards.85  The report noted 
the deference and flexibility granted to courts pursuant to the Court’s 
ruling in Daubert and found that “Daubert and its progeny have 
engendered confusion and controversy.”86  The report, noting the disparity 
between how courts apply Daubert in criminal cases as opposed to civil 
cases, maintained that “[f]ederal appellate courts have not with any 
                                                 
 80. Henry Lee, Forensic Science and the Law, 25 CONN. L. REV. 1117, 1124 
(1993). 
 81. See generally Giannelli, Criminal Discovery, supra note 27 (advocating for 
elimination of due-process concerns by implementing extensive pretrial defense 
discovery of scientific evidence). 
 82. Bernstein, supra note 10, at 37; Peter J. Neufeld, The (Near) Irrelevance of 
Daubert to Criminal Justice and Some Suggestions for Reform, 95 AM. J. PUB. 
HEALTH S107, S110 (2005). 
 83. See Am. Coll. of Trial Law., supra note 33, at 94 (“Since approximately 
ninety percent of federal criminal cases are resolved through pleas of guilty, the 
timely disclosure of information favorable to punishment is particularly important 
to fair and open plea negotiations . . . .”) (footnote omitted). 
 84. See Erin Murphy, The New Forensics: Criminal Justice, False Certainty, 
and the Second Generation of Scientific Evidence, 95 CAL. L. REV. 721, 763, 766 
(2007) (“[T]he more meritorious a prospective defense attack on the evidence’s 
methodology or application may seem, the more likely it is that the government will 
obviate the attack by offering a plea that cannot be refused.”). 
 85. NAS REPORT, supra note 4, at 9. 
 86. Id. at 10-11. 
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consistency or clarity imposed standards ensuring the application of 
scientifically valid reasoning and reliable methodology in criminal cases 
involving Daubert questions.”87  The report summarized its findings:  

[T]he existing legal regime—including the rules governing 
the admissibility of forensic evidence, the applicable 
standards governing appellate review of trial court 
decisions, the limitations of the adversary process, and 
judges and lawyers who often lack the scientific expertise 
necessary to comprehend and evaluate forensic evidence—
is inadequate to the task of curing the documented ills of 
the forensic science disciplines.88 

The NAS Report did not, however, provide any recommendations for 
how the admissibility of forensic evidence should be handled.  Instead, the 
report emphasized the need for change in the processes and procedures 
underlying forensic science, noting that “[j]udicial review, by itself, will 
not cure the infirmities of the forensic-science community.”89  To 
encourage state and local agencies to implement the committee’s 
recommendations, the report advocated passing legislation that would 
provide federal funding to programs meeting established standards.90  
Recommendations in the NAS Report were extensive and included, among 
other things: 

• Establishment of a cross-disciplinary, independent 
federal agency—the National Institute of Forensic 
Science (NIFS)—that would oversee the forensic-
science profession and implement the recommended 
changes.91 

• Funding of research to evaluate the limitations of 
forensic methods and to quantify the accuracy and 
reliability of test methodology.92 

• Adoption of standard reporting terminology and 
development of model laboratory reports, the use of 
which would be required for accreditation and 
certification.93  These reports “should describe, at a 
minimum, methods and materials, procedures, results, 

                                                 
 87. Id. at 11. 
 88. Id. at 85. 
 89. Id. at 12. 
 90. Id. at 13-14. 
 91. Id. at 19. 
 92. Id. at 190. 
 93. Id. at 22. 
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and conclusions, and they should identify, as 
appropriate, the sources of uncertainty in the 
procedures and conclusions along with estimates of 
their scale (to indicate the level of confidence in the 
results).”94 

• Congressional appropriation of funds to be used for the 
purpose of removing forensic laboratories from the 
“control of law enforcement agencies or prosecutors’ 
offices.”95 

• Development of standard operating procedures aimed 
at minimizing bias and human error.96 

• Implementation of mandatory laboratory accreditation 
and professional certification requirements to practice 
or testify as a forensic scientist.97 

• Development of “quality control procedures to ensure . 
. . accuracy” of methods and competence of 
practitioners.98 

The NAS Report leaves many unanswered questions relating to the 
admissibility of forensic evidence now and in the future, including 
questions of what terminology experts should be permitted to use, what 
standards should be applied to admissibility determinations, and whether 
courts should act on the report’s recommendations immediately or await 
some action by Congress or the forensic-science community in the future.99 

III.  MELENDEZ-DIAZ V. MASSACHUSETTS 
Only four months after its release, the NAS Report took center stage in 

the Court’s ruling in Melendez-Diaz v. Massachusetts.100  In Melendez, the 
Court, in a 5-4 decision, held that the admission of a certificate of analysis 
without the testimony of the certifying technician was a violation of the 
defendant’s Confrontation Clause rights.101  In its holding, the Court noted 
that the affidavit at issue fell within the “core class of ‘testimonial’ 

                                                 
 94. Id. at 186. 
 95. Id. at 24. 
 96. Id. 
 97. Id. at 25. 
 98. Id. at 26. 
 99. Jules Epstein, The NAS Report: An Evidence Professor’s Perspective, IT’S 
EVIDENT, July 2009, available at http://www.ncstl.org/evident/July, 2009 Epstein 
SPOTLIGHT. 
 100. 129 S. Ct. 2527 (2009). 
 101. Id. at 2540-42. 
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statements” subject to Confrontation Clause requirements.102  The Court 
cited the NAS Report’s findings in rejecting the government’s argument 
that scientific testing is neutral and reliable and therefore should not be 
subject to Confrontation Clause requirements.103  While the Court insisted 
that its decision was not a response to the findings of the committee,104 the 
opinion went on to state, “Confrontation is one means of assuring accurate 
forensic analysis. . . . Confrontation is designed to weed out not only the 
fraudulent analyst, but the incompetent one as well.”105  Despite these 
noble aspirations, however, Melendez has done little to advance the cause 
of ensuring the reliability of forensic evidence, as a survey of lower-court 
decisions since Melendez reveals.106   

Perhaps the most troublesome issue is one that is not new at all.  Since 
Melendez, courts in at least ten states, as well as three federal courts, have 
allowed expert testimony based on an otherwise inadmissible forensic 
report as long as the expert forms an independent conclusion based on the 
report.107  This practice is fraught with issues related to admission and 

                                                 
 102. Id. at 2532 (quoting Crawford v. Washington, 541 U.S. 36, 51(2004)). 
 103. Id. at 2536. 
 104. The Court’s opinion noted: 
Contrary to the dissent’s suggestion, . . . we do not ‘rel[y] in such great measure’ on 
the deficiencies of crime-lab analysts shown by [the NAS] report to resolve the 
constitutional question presented in this case. . . . [W]e would reach the same 
conclusion if all analysts always possessed the scientific acumen of Mme. Curie and 
the veracity of Mother Theresa.  We discuss the report only to refute the suggestion 
that this category of evidence is uniquely reliable and that cross-examination of the 
analysts would be an empty formalism. 
Id. at 2537 n.6. 
 105. Id. at 2536-37. 
 106. See infra text accompanying notes 107-31. 
 107. United States v. Turner, 591 F.3d 928 (7th Cir. 2010) (dealing with a drug 
analysis); Larkin v. Yates, No. CV 09-203-DSF, 2009 WL 2049991 (C.D. Cal. July 
9, 2009) (dealing with a DNA analysis); United States v. Darden, 656 F. Supp. 2d 
560 (D. Md. 2009) (involving blood-alcohol-level results); People v. Bowman, 107 
Cal. Rptr. 3d 156 (Cal. Ct. App. 2010) (dealing with identification of 
methamphetamine); Smith v. State, 28 So.3d 838 (Fla. 2009) (per curiam) 
(involving a DNA analysis); Rector v. State, 681 S.E.2d 157 (Ga. 2009) (involving 
a drug analysis); Carolina v. State, 690 S.E.2d. 435 (Ga. Ct. App. 2010) (dealing 
with a drug analysis); People v. Johnson, 915 N.E.2d 845 (Ill. App. Ct. 2009) 
(dealing with a DNA analysis); Pendergass v. State, 913 N.E.2d 703 (Ind. 2009) 
(involving a DNA analysis); State v. Bullcoming, 226 P.3d 1 (N.M. 2010) 
(allowing expert testimony based on a blood-alcohol-content report); State v. 
Hough, 690 S.E.2d 285 (N.C. Ct. App. 2010) (dealing with a drug analysis); State 
v. Mobley, 684 S.E.2d 508 (N.C. Ct. App. 2009) (dealing with a DNA analysis); 
State v. Lopez, No. CA2008-12-291, 2010 WL 703250 (Ohio Ct. App. Mar. 1, 
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evaluation of expert testimony.  “Stealth testimonial hearsay,” as it has 
been labeled, violates a defendant’s constitutional right to a jury 
determination of the facts that form the basis of his conviction.108  An 
expert who relies on a scientific report as the basis for an opinion has 
judged the report itself to be reliable, thus removing this determination 
from the province of the jury.109  More troubling is the fact that, in a 
majority of these cases, the testifying expert is a colleague or supervisor of 
the technician who prepared the report.110  Although colleagues or 
supervisors may have personal knowledge of the practices and procedures 
of the laboratory where the testing was conducted, they lack knowledge 
about the specific test at issue in the case and the individual biases of the 
analyst who actually performed the test.111  In addition, these individuals 
are subjected to many of the same pressures and bias-inducing conditions 
as their counterparts who prepared the report and have little incentive to 

                                                                                                                 
2010) (dealing with results of a DNA testing of a gun and swabs from a victim’s 
body); Wood v. State, 299 S.W.3d 200 (Tex. App. 2009) (involving a medical 
examiner’s testimony based on an autopsy report); State v. Lui, 221 P.3d 948 
(Wash. Ct. App. 2009) (centering on a cause-of-death analysis based on an autopsy 
report and a DNA analysis), reh’g granted, 228 P.3d 17 (Wash. 2010). 
 108. Julie A. Seaman, Triangulating Testimonial Hearsay: The Constitutional 
Boundaries of Expert Opinion Testimony, 96 GEO. L.J. 827, 879-80 (2008). 
 109. See id. at 840 (“Ironically, in the guise of liberalizing the rules of 
admissibility and broadening the types of expert opinion available to the jury, 
[Federal Rules of Evidence 703 and 705] had the effect of taking relevant evidence 
from the jury and placing the evaluation of that evidence in the hands of the expert 
witness.”). 
 110. Turner, 591 F.3d at 930 (involving testimony from a laboratory supervisor); 
Larkin, 2009 WL 2049991, at *1 (dealing with testimony from a DNA-laboratory 
supervisor); Darden, 656 F. Supp. 2d at 561 (involving testimony from a 
supervising toxicologist); Bowman, 107 Cal. Rptr. 3d at 158 (allowing testimony 
from a drug-laboratory supervisor); Smith, 28 So.3d at 850 (dealing with testimony 
from an FBI-laboratory supervisor); Rector, 681 S.E.2d at 159 (involving testimony 
from a toxicologist who did not prepare the report); Carolina, 690 S.E.2d at 159 
(involving a testifying expert who was the supervisor and one of two technicians 
who may have conducted the test). 
 111. See Edward J. Imwinkelried, “This Is Like Déjà Vu All Over Again”: The 
Third, Constitutional, Attack on the Admissibility of Police Laboratory Reports in 
Criminal Cases, 38 N.M. L. REV. 303, 327 (2008) (discussing the inadequacy of 
cross-examination of a laboratory manager or supervisor); Seaman, supra note 108, 
at 880 (“Cross-examination of the expert simply allows the expert to assert his own 
assessment of the reliability of the declarant’s statement.”).  Cf. Giannelli, Scientific 
Evidence, supra note 58, at 4 (discussing issues that may be raised regarding the 
proper application of a scientific technique on a particular occasion). 
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closely scrutinize the practices and procedures of the laboratory.112  This is 
particularly true for laboratory supervisors who are responsible for the 
administration of the laboratory itself.113 

In addition to the problem of stealth testimonial hearsay, there have 
been a number of cases in which laboratory reports have been found to be 
nontestimonial and, as a result, not subject to the Melendez requirement.114  
Courts have held that drug-testing reports are nontestimonial when they are 
the result of random drug screening, and the majority of the samples tested 
by the laboratory are found to be negative for drugs.115  And at least one 
court has called into question the legitimacy of concerns about pro-law-
enforcement bias when a DNA analysis is conducted by an outside 
laboratory before the defendant is identified as a suspect.116  Reports 
containing only raw data, as opposed to conclusions based on the data, 
have also been found to be nontestimonial.117  Courts have split on the 

                                                 
 112. See supra notes 10-11, 17 and accompanying text.  Cf. Steven N. Yermish, 
Melendez-Diaz and the Application of Crawford in the Lab, CHAMPION, Aug. 2009, 
at 28, 30-31 (arguing that this practice—known as peer review, substitute expert, or 
verification witness—was invalidated by the Melendez decision). 
 113. See, e.g., Castelle, supra note 60, at 13 (noting that Fred Zain’s supervisors 
ignored reports that he was faking data). 
 114. See infra text accompanying notes 115-21. 
 115. United States v. Robinson, No. 200800827, 2010 WL 317686 (N-M. Ct. 
Crim. App. Jan. 28, 2010) (finding that a Navy drug-screening report was 
nontestimonial); United States v. Anderson, No. 2009-06, 2009 WL 4250095 (A.F. 
Ct. Crim. App. Nov. 23, 2009); United States v. Skrede, No. 2009-09, 2009 WL 
4250031 (A.F. Ct. Crim. App. Nov. 23, 2009). 
 116. People v. Brown, 918 N.E.2d 927, 932 (N.Y. 2009).  The court found no 
Sixth Amendment violation when an independent expert reviewed the data 
generated by the outside laboratory and testified as to her findings based on that 
data, but also noted: 

Finally, we see no merit to defendant’s contention that the results of 
the . . . procedures could have been tainted by a pro-law-
enforcement bias to inculpate defendant.  First, [the outside 
laboratory’s] report was conducted before defendant was ever a 
suspect in this case, thereby eliminating any pro-law-enforcement 
benefit to manipulating the results.  Second, [the medical examiner 
and the outside laboratory] are not law-enforcement entities; they are 
scientific laboratories that work independently from the District 
Attorney and New York City Police Department. 

Id. 
 117. United States v. Bradford, No. 2009-07, 2009 WL 4250093 (A.F. Ct. Crim. 
App. Nov. 23, 2009) (holding that a redacted Air Force Drug Testing Lab Report, 
containing only chain-of-custody forms and raw data produced by drug-testing 
machines, was nontestimonial and admissible under the business-records 
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question of whether autopsy reports are testimonial, with at least one state 
holding that autopsy reports are nontestimonial when required by state law 
and not prepared for the sole purpose of prosecution.118  Further, a number 
of jurisdictions have held that equipment-calibration reports are 
nontestimonial and not subject to Melendez objections.119  At least one 
court has noted the possibility that whether a report is notarized may 
impact the decision as to whether it is testimonial.120  In all of the cases in 
which a report is found to be nontestimonial, the Confrontation Clause is 
inapplicable and, therefore, provides no incentive to advance the reliability 
or accuracy of the tests at issue.121 

The combination of the admission of expert testimony based on 
inadmissible forensic reports and the large number of situations where test 
results are considered nontestimonial has significantly diluted the impact of 

                                                                                                                 
exception), rev’d, 68 M.J. 371 (A.F. Ct. Crim. App. 2010) (reversing based on 
jurisdiction and not taking a position on the lower court decision); Anderson, 2009 
WL 4250095, at *1; State v. Appleby, 221 P.3d 525 (Kan. 2009) (holding that 
statistical data from the Combined DNA Index System is nontestimonial). 
 118. People v. Lewis, No. 274508, 2010 WL 98695 (Mich. Ct. App. Jan 12, 
2010).  But see Wood v. State, 299 S.W.3d 200 (Tex. App. 2009) (finding that an 
autopsy report was testimonial and subject to Confrontation Clause requirements). 
 119. United States v. Bacas, 662 F. Supp. 2d 481 (E.D. Va. 2009) (dealing with 
tuning forks for radar detection); United States v. Griffin, No. 3:09MJ308, 2009 
WL 3064757 (E.D. Va. Sept. 22, 2009) (dealing with certificates of accuracy for 
intoxication-analysis equipment); United States v. Forstell, 656 F. Supp. 2d 578 
(E.D. Va. 2009) (involving a radar equipment check); State v. Fitzwater, No. 
28584, 2010 WL 717551 (Haw. Mar. 3, 2010) (holding that a speed-check card 
verifying the accuracy of a police speedometer was nontestimonial); State v. 
Bergin, 217 P.3d 1087 (Or. App. 2009) (involving Intoxilyzer certificates of 
accuracy); People v. Kelly, No. 2007NY078228, 26 Misc. 3d 1205(A), 2009 WL 
5183779 (N.Y. Crim. Ct. Dec. 22, 2009) (holding that calibration reports of 
intoxication-analysis equipment are nontestimonial, but results from defendant 
blowing into machine generated testimonial evidence).  But see People v. Carreira, 
893 N.Y.S.2d 844 (N.Y. City Ct. 2010) (finding that both calibration reports and 
results are testimonial and inadmissible absent testimony by administering 
technicians). 
 120. State v. Woods, No. 09CA3090, 2009 WL 4021382 (Ohio Ct. App. Nov. 
19, 2009) (avoiding the decision of whether a report not sworn before a notary was 
testimonial by finding that the defendant had waived his Confrontation Clause 
rights). 
 121. See Davis v. Washington, 547 U.S. 813, 821 (2006) (“It is the testimonial 
character of the statement that separates it from other hearsay that, while subject to 
traditional limitations upon hearsay evidence, is not subject to the Confrontation 
Clause.”). 
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Melendez.122  Rather than serve as a catalyst for improvement in forensic-
science methodology, the decision has highlighted the inherent problems in 
how criminal courts handle expert testimony.  In addition, several open 
questions remain in the wake of the decision.  For example, many scientific 
tests involve work by several people at different points in the process, yet it 
is unclear which of these people are required to testify to satisfy the 
Melendez requirement.123  Concerns have also been raised about the 
inadmissibility of tests that cannot be repeated in cases where the person 
who conducted the test is dead or unavailable to testify.124  For example, 
“excluding [an] autopsy report where a medical examiner dies [would] 
effectively function[] as a statute of limitations for murder.”125  Suggested 
solutions to this problem have been shown to be impractical both in terms 
of cost and effectiveness.126  Another common objection to the decision has 

                                                 
 122. See supra notes 107-121 and accompanying text. 
 123. Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2544 (2009) (Kennedy, 
J., dissenting).  At least one court has addressed this problem, stating: 

The limits of Melendez-Diaz are still being developed.  The Court 
here holds only that where the defendant had ample opportunity to 
confront the Government witness who undertook the final, critical 
stage of the DNA analysis, and where that witness was personally 
familiar with each of the prior steps, testified that the analysis 
included safeguards to verify that errors would not result in a false 
positive, and demonstrated that the prior steps were essentially 
mechanical in nature, the Confrontation Clause is satisfied. 

United States v. Boyd, No. 09 Cr 347(JSR), 2010 WL 691129, at *3 (S.D.N.Y. 
Mar. 1, 2010).  The North Carolina Court of Appeals also noted the issue, without 
addressing it, in a decision upheld under plain-error review.  State v. King, No. 
COA09-524, 2010 WL 521022, at *10 (N.C. Ct. App. Feb. 16, 2010) (noting that 
the case presented “an interesting issue under Melendez-Diaz and Locklear: 
whether having one of the pathologists who prepared the autopsy report present in 
the courtroom audience is sufficient to satisfy the requirement of ‘availability’ 
under the Confrontation Clause”). 
 124. For example, several years often pass between an autopsy and trial.  During 
that time, it is not unusual for the medical examiner to have died or moved away.  
In light of the unsettled definition of what is considered testimonial, trial courts, 
taking into consideration the harsh consequences of excluding autopsy reports in 
these situations, have frequently found autopsy reports to be nontestimonial.  
Carolyn Zabrycki, Toward a Definition of “Testimonial”: How Autopsy Reports 
Do Not Embody the Qualities of a Testimonial Statement, 96 CAL. L. REV. 1093, 
1113-14 (2008). 
 125. Id. at 1115. 
 126. Suggestions that two medical examiners be required to be present for every 
autopsy are cost-prohibitive, and cross-examination of the medical examiner 
immediately after the autopsy, but many years before trial and prior to the 
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been the logistical and economic burdens that would be placed on 
prosecutors who must provide an analyst to testify, even in cases in which 
the defendant does not challenge the validity of the test results.127  It is 
possible that the Court itself has recognized how unsatisfactory Melendez 
is in practice.  On June 29, 2009—only four days after announcing its 
decision in Melendez—the Court granted certiorari in a Virginia case that 
raised nearly the same issue, but in the end, the Court remanded the case 
for proceedings consistent with Melendez only two weeks after hearing oral 
argument.128  

In short, Melendez has done little to advance the cause of improving 
the reliability of forensic evidence.  In cases where the evidence is found to 
be nontestimonial, the Confrontation Clause does not apply, and Melendez 
has no effect.129  In those situations where Melendez does apply, 
prosecutors are free to keep the report out of evidence and introduce expert 
testimony based on the report’s findings.130  The already considerable 
issues with expert testimony are compounded when the testifying expert is 
a laboratory supervisor or fellow technician who is also a government 
employee and, as such, lacks motivation to critically and independently 
assess the methods and procedures used and the results obtained.131   

IV.  OTHER PROPOSED SOLUTIONS TO THE FORENSIC-EVIDENCE 
PROBLEM 

As a result of the acknowledged insufficiencies of the legal system in 
evaluating forensic science, a number of solutions have been suggested.  A 
brief discussion of several of these alternative proposals follows. 

                                                                                                                 
identification of a defendant, would be insufficient to satisfy the Confrontation 
Clause requirements.  Id. at 1114-15. 
 127. See Melendez, 129 S. Ct. 2527, 2549-50 (2009) (Kennedy, J., dissenting). 
 128. Briscoe v. Virginia, 130 S. Ct. 1316 (2010), vacating 129 S. Ct. 2858 
(2009).  Some speculated that the Court may take an opportunity to overrule 
Melendez in the wake of the replacement of retiring Justice Souter with Justice 
Sotomayor.  Justice Scalia, who authored the Melendez decision, raised that very 
question during oral argument, asking, “Why is this case here except as an 
opportunity to upset Melendez-Diaz.”  Transcript of Oral Argument at 55, Briscoe 
v. Virginia, 130 S. Ct. 1316 (2010) (No. 07-11191), 2010 WL 97434.  For a 
discussion of the many avenues that the Court could have taken in Briscoe, see 
Stephen Wills Murphy & Darryl K. Brown, The Confrontation Clause and the High 
Stakes of the Court’s Consideration of Briscoe v. Virginia, 95 VA. L. REV. IN BRIEF 
97 (2010). 
 129. See supra note 121. 
 130. See supra notes 107-09 and accompanying text. 
 131. See supra notes 110-13 and accompanying text. 
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A.  Expanded Pretrial Discovery 
A number of proposals for improving the criminal court’s handling of 

forensic evidence support expanded pretrial discovery as a solution to the 
problem.132  One of the virtues of pretrial discovery is that it allows the 
defense to examine the strength of the forensic evidence earlier in the 
process and, most importantly, before any plea negotiations with the 
prosecution.133  Not only would this proposal help balance the scales of the 
adversarial system, but also more frequent review of forensic evidence 
would provide additional incentives to both prosecutors and forensic 
scientists to ensure the accuracy and reliability of test results.134  
Supporters of expanded discovery also note that pretrial discovery of the 
data underlying test results is essential to effectively cross-examine 
analysts at trial.135 

Discovery proposals take one of two forms.  In the first type, the 
arguments have advanced a theory of constitutionally mandated pretrial 
discovery.136  These proposals rely on different constitutional arguments—
most notably, due-process considerations137 and arguments grounded in the 
Confrontation Clause138 and the Compulsory Process Clause.139  The clear 
advantage of a constitutional solution is that it would apply across the 
board to both federal and state courts.140  This type of constitutional right, 
however, is unlikely under the U.S. Supreme Court’s precedents, which 

                                                 
 132. See generally Giannelli, Forensic Science, supra note 69, at 314; Jennifer 
N. Mellon, Manufacturing Convictions: Why Defendants Are Entitled to the Data 
Underlying Forensic DNA Kits, 51 DUKE L.J. 1097 (2001); Jean Montoya, A 
Theory of Compulsory Process Clause Discovery Rights, 70 IND. L.J. 845 (1995). 
 133. Cf. Am. Coll. of Trial Law., supra note 33, at 94 (discussing the high rate of 
guilty pleas and the necessity of discovery to ensure fairness in plea negotiations); 
Giannelli, Criminal Discovery, supra note 27, at 810 (“Pretrial disclosure of the 
results of a reliable test often would eliminate that issue at trial and might even 
trigger plea bargaining negotiations.”). 
 134. Cf. Giannelli, Criminal Discovery, supra note 27, at 824 & n.202. 
 135. See Giannelli, Forensic Science, supra note 69, at 314 (“The need for full 
pretrial disclosure is especially important with respect to scientific proof because 
this type of evidence is virtually impossible to test or rebut at trial without an 
advance opportunity to examine it carefully.”). 
 136. See generally Giannelli, Criminal Discovery, supra note 27, at 799; Mellon, 
supra note 132; Montoya, supra note 132. 
 137. Giannelli, Criminal Discovery, supra note 27, at 799. 
 138. Mellon, supra note 132, at 1127. 
 139. Montoya, supra note 132. 
 140. See, e.g., Joseph W. Dellapenna, Abortion Across State Lines, 2008 BYU L. 
REV. 1651, 1680 (2008) (citing U.S. CONST. amends. V & XIV, § 1) (“Due process 
as a constitutional command applies to both state and federal exercises of power.”). 
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have articulated that there is “no general constitutional right to discovery in 
a criminal case.”141  The only notable exception carved out by the Court in 
this regard has been the defendant’s right to disclosure of exculpatory 
evidence upon request.142  In addition, this approach does not clearly define 
the extent of the discovery that would be constitutionally required and, as a 
result, would require courts to make independent judgments on a case-by-
case basis.143  This would likely result in variable standards across 
jurisdictions and would leave prosecutors and defendants without a clear 
guide as to their rights and responsibilities.144  Finally, any constitutional 
requirement would lack the virtue of being confined only to forensic 
evidence.145  As a result, questions as to if and how the requirement should 
be applied to other evidence would need to be resolved. 

The second type of argument for expanded discovery promotes 
proposed amendments to the Federal Rules of Criminal Procedure and 
would provide pretrial discovery of the basis of expert testimony more 
similar to that currently required in civil cases.146  This solution would 
provide clearer definitions as to the scope and extent of discovery required 
but would only be binding on federal courts and, therefore, would only 
influence state-court decisions by example.147  In addition, this proposal 
would only prove helpful in cases in which the forensic evidence is 
admitted through the use of expert testimony.148  In cases where the 

                                                 
 141. Weatherford v. Bursey, 429 U.S. 545, 546, 559 (1977). 
 142. See Brady v. Maryland, 373 U.S. 83 (1963). 
 143. Cf. Haynes v. Washington, 373 U.S. 503, 515 (1963) (discussing the 
difficulty in determining whether police conduct was violative of due process). 
 144. Cf. Andrew Smith, Note, Brady Obligations, Criminal Sanctions, and 
Solutions in a New Era of Scrutiny, 61 VAND. L. REV. 1935, 1949 (2008) 
(discussing the inconsistencies in legal process that have evolved across 
jurisdictions regarding the constitutional right to disclosure of exculpatory 
evidence). 
 145. Cf. John M. West, Note, Expert Services and the Indigent Criminal 
Defendant: The Constitutional Mandate of Ake v. Oklahoma, 84 MICH. L. REV. 
1326, 1338 (1986) (arguing that the Ake opinion should be expanded to include 
experts other than psychiatrists because it is “grounded . . . in very broad concepts 
of constitutional requirements, which indicate that it should have more general 
application”). 
 146. See Giannelli, Forensic Science, supra note 69, at 315; Giannelli, Criminal 
Discovery, supra note 27, at 821-23. 
 147. FED. R. EVID. 1101(a); cf. supra notes 73-76 and accompanying text 
(discussing the effect of the Supreme Court’s Daubert decision—which interpreted 
Federal Rule of Evidence 702—on state practices). 
 148. The Federal Rules of Civil Procedure, cited as examples of the needed 
discovery proposals, deal with identification of experts and discovery of the 
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prosecution seeks to admit the report itself, no additional discovery of the 
basis for the report’s conclusions would take place.149 

Pretrial discovery has the potential to address many of the concerns 
related to the evaluation of forensic evidence in criminal trials and should 
be integrated as part of a larger system governing the admissibility of 
forensic evidence.150  Discovery reform alone, however, whether 
constitutionally mandated or developed by statute, would fail to address 
many of the underlying problems related to the evaluation of forensic 
evidence.151  A defendant with more extensive discovery rights would still 
have to overcome the issues of unequal access to forensic resources,152 a 
lack of scientific knowledge on the part of both judges and attorneys,153 and 
a lack of judicial scrutiny of forensic evidence.154  In addition, because 
studies of the CSI Effect indicate that, once admitted, forensic science is 
nearly impossible to discredit, a solution that calls for expanded pretrial 
discovery without preventing admission of faulty science would be of 
limited value.155 

B.  Court-Appointed Experts 
Many advocate for the use of court-appointed experts to conduct 

independent evaluations of forensic evidence and make recommendations 
to the judge on the admissibility and reliability of the evidence.156  This 
solution is not a viable option, however, because of the high cost and 
administrative burden that would result from the liberal use of independent 
experts.157  In addition, many judges have historically avoided appointing 
experts due to concerns about the appearance of judicial influence or lack 
of objectivity, as well as an unwillingness to interfere with the adversarial 

                                                                                                                 
substance and basis of expert testimony.  Giannelli, Forensic Science, supra note 
69, at 315. 
 149. See FED. R. CRIM. P. 16(a)(1)(F) (outlining discovery rules for reports of 
tests). 
 150. See supra notes 133-35 and accompanying text. 
 151. See infra text accompanying notes 152-55. 
 152. Lee, supra note 80, at 1124. 
 153. NAS REPORT, supra note 4, at 110, 238. 
 154. Leading Cases, supra note 42, at 212 (citing Brandon L. Garrett & Peter J. 
Neufeld, Invalid Forensic Testimony and Wrongful Convictions, 95 VA. L. REV. 1, 
90 (2009)). 
 155. Id. at 209 (citing Podlas, supra note 44, at 437). 
 156. Findley, supra note 35, at 954. 
 157. Id. 
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process.158  Because the use of court-appointed experts is left to the 
discretion of the presiding judge, this approach would provide inconsistent 
measures of protection to defendants, at best.  Finally, even if these 
concerns could be addressed, the qualifications and independence of the 
court-appointed experts themselves would need to be assured in some way, 
a task that presents its own inherent difficulties.159 

C.  Demonstrable Reliability 
Imposition of a demonstrable reliability requirement for admission of 

forensic evidence has been suggested as an alternative solution.160  As a 
prerequisite to the admission of forensic evidence, this approach “would 
require the state to demonstrate, on the balance of probabilities, that the 
techniques and theories used by its experts and the opinions they present in 
court are reliable.”161  This requirement would undoubtedly create 
incentives for forensic professionals to improve their methodologies.162  
While, on its surface, this seems to be a logical approach to ensuring the 
reliability of scientific evidence, it suffers from many of the same 
weaknesses that plague other solutions.  Attorneys and judges who lack 
scientific knowledge would be called upon to evaluate the results of 
empirical testing purporting to demonstrate the reliability of the proposed 
method.163  In addition, prosecutors would bear a heavy burden when 
seeking to admit the results of forensic testing, even in cases in which 
defendants do not challenge the validity of the test results.164  Finally, 
judges who have historically accepted the validity of forensic-science 
methodologies would be required to examine those same methodologies 
with a more critical eye.165  The lessons of Daubert and its progeny point to 

                                                 
 158. Tahirih V. Lee, Court-Appointed Experts and Judicial Reluctance: A 
Proposal to Amend Rule 706 of the Federal Rules of Evidence, 6 YALE L. & POL’Y 
REV. 480, 480 (1988). 
 159. See Karen Butler Reisinger, Court-Appointed Expert Panels: A Comparison 
of Two Models, 32 IND. L. REV. 225, 238 (1998) (“[I]dentifying an expert with 
appropriate qualifications and neutrality is difficult and time consuming.”). 
 160. See Edmond, supra note 12, at 12. 
 161. Id. at 1-2. 
 162. Id. at 62. 
 163. See NAS REPORT, supra note 4, at 110, 238. 
 164. See Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2549-50 (2009) 
(Kennedy, J., dissenting). 
 165. See supra notes 74-77 and accompanying text. 
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the improbability of success of an approach relying on critical examination 
by the judicial system.166 

D.  Rules of Weight and Sufficiency of the Evidence 
Other proposed solutions advocate for the use of rules-of-weight and 

sufficiency-of-the-evidence determinations to address problems with 
forensic evidence.167  These approaches favor less stringent rules of 
admissibility, which would admit evidence subject to rules of weight that 
treat some evidence “as a lower grade . . . that cannot sustain conviction 
without further corroboration.”168  Decision rules would be applied, and 
juries would be instructed to find the evidence insufficient in cases where: 
(1) the forensic evidence is weak and there is little or no other evidence 
supporting the prosecution’s case; or (2) questionable forensic evidence is 
inadequate to invalidate an otherwise believable defense explanation.169  
Further, a court would “dismiss cases or overturn convictions” when it 
found that the prosecution’s case relied wholly on “shaky forensic 
evidence” or on weak forensics supported by otherwise weak evidence.170  
Supporters of this approach argue that it will “better align decision-making 
with the epistemic goals of the proof process” and will “allow for proof to 
proceed in a way that may reduce errors, while maintaining a justified 
allocation of the risk of errors among the prosecution and defendants.”171  
In addition, they argue that “[o]nly if a forensic technique is no better than 
a coin flip is it irrelevant” and that “evidence should presumptively be 
admitted unless there is some other reason to exclude it.”172  

As its supporters acknowledge, however, this approach “would require 
courts to develop more robust sufficiency review in criminal cases.”173  In 

                                                 
 166. See NAS REPORT, supra note 4, at 12 (“[S]ome courts appear to be loath to 
insist on such [validating] research as a condition of admitting forensic evidence in 
criminal cases, perhaps because to do so would likely ‘demand more by way of 
validation than the disciplines can presently offer.’” (quoting Paul Giannelli & 
Edward Imwinkelried, Scientific Evidence: The Fallout from Supreme Court’s 
Decision in Kumho Tires, CRIM. JUST., Winter 2000, at 12, 19 (2000))). 
 167. See generally Charles L. Barzun, Rules of Weight, 83 NOTRE DAME L. REV. 
1957 (2008); Michael S. Pardo, Evidence Theory and the NAS Report on Forensic 
Science, (Univ. of Ala., Pub. L. Research Paper No. 1511719, 2010), available at 
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 168. Barzun, supra note 167, at 1994. 
 169. Pardo, supra note 167, at 24-25. 
 170. Id. at 25. 
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fact, one study indicates that sufficiency challenges by wrongfully 
convicted defendants were unsuccessful fifty-nine out of sixty times.174  
This approach is further complicated by the fact that any effort to develop 
sensible rules of weight to be applied to broadly differing scientific 
techniques and circumstances would be difficult, if not impossible.175  In 
addition to the practical difficulties of developing the rules, any such 
system would be impacted by many of the same concerns currently 
plaguing admissibility judgments in criminal cases.176  This approach not 
only fails to counter the effects of the insufficiency of the adversarial 
process but, in fact, also relies on that very adversarial process for its 
viability.177  In the absence of information about the practices and 
procedures used in testing, the accuracy rate of the underlying scientific 
method, and the qualifications of both the technician and the laboratory 
itself, the dependability of this approach would be variable, at best.178  One 
of the strongest arguments against the use of rules of weight is that jurors 
may not be capable of appropriately applying these rules.179  Research 
indicates that juries have difficulty applying instructions relating to things 
like burden of proof, rules of evidence, and the weighing of mitigating and 

                                                 
 174. See Brandon L. Garrett, Judging Innocence, 108 COLUM. L. REV. 55, 112 
(2008). 
 175. See Barzun, supra note 167, at 2011 n.270 (“‘To find infallible rules for 
evidence, rules which insure a just decision, is, from the nature of things, absolutely 
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 176. See supra Part II.C. 
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 178. See supra Part II.C. 
 179. See Barzun, supra note 167, at 1994. 
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aggravating factors.180  In the case of forensic evidence, this difficulty 
would be compounded by the CSI Effect.181  Juries with an inherent bias 
toward accepting the veracity of forensic evidence may place great 
confidence in forensic testimony, even when instructed by a judge to afford 
it low weight.182  Finally, actions by both Congress and the U.S. Supreme 
Court have implicitly rejected a more open admissibility approach with 
respect to forensic evidence.183 

E.  Mandatory Accreditation and Certification 
Finally, while the NAS Report did not provide any comprehensive 

recommendations for ways in which the criminal courts should determine 
the admissibility and weight of forensic evidence, it did advocate for 
mandatory laboratory accreditation and for certification as a prerequisite to 
practicing forensic science or testifying to forensic results in court.184  
While this type of mandatory certification requirement presents a 
worthwhile target, however, it is not practical.  As the report itself 
suggests, courts are not likely to be willing to exclude so much potentially 
relevant evidence.185  In addition, it may take a long period of time for 
accreditation and certification programs to be fully implemented, and such 
an approach would provide no alternative method for establishing 
reliability in those jurisdictions in which accredited laboratories and 

                                                 
 180. See Theodore Eisenberg & Martin T. Wells, Deadly Confusion: Juror 
Instructions in Capital Cases, 79 CORNELL L. REV. 1, 9-12 (1993) (discussing 
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certification programs cannot be established due to a lack of resources.186  
Finally, because evidence suggests “that jurors, once apprised of the many 
known and unknown limitations of the techniques, can give [forensic 
evidence] proper weight in the context of individual cases,”187 mandatory 
accreditation and certification are not necessary in cases where these 
limitations are adequately disclosed.  The key, then, is to develop a system 
that ensures that the jury receives accurate information about the strengths 
and weaknesses of the test methodology and laboratory practices used in 
generating forensic evidence.188 

V.  ACCREDITATION-BASED ADMISSIBILITY STANDARDS  
The solution offered by this Article is based on the recognition that the 

wide breadth and complexity of the forensic sciences make judicial 
determinations of the reliability and accuracy of forensic results difficult, if 
not impossible.189  Judges and attorneys cannot—and should not—be 
expected to have the scientific knowledge necessary to evaluate the broad 
spectrum of forensic evidence, from handwriting analysis to DNA 
evaluations.190  As a result, a system must be developed that will minimize 
the imbalance in the adversarial process with respect to forensic evidence 
and aid judges and lawyers in evaluating the validity of forensic evidence 
sought to be introduced in criminal cases, without unduly burdening 
prosecutors in cases where the scientific results are not being challenged by 
the defendant.191  To protect defendants uniformly, this system should 
govern all forensic evidence sought to be admitted, regardless of whether 
admitted directly in the form of a test report or indirectly through expert 
testimony.  An approach that incorporates many of the NAS Report 
recommendations offers the best answer to this need.192  

                                                 
 186. See id. at 215 (“No person (public or private) should be allowed to practice 
in a forensic science discipline or testify as a forensic science professional without 
certification.”). 
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 191. See infra Part V.E. 
 192. See infra Part V.E.  
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With respect to the admission of forensic evidence in criminal trials, 
the NAS Report concluded that there were two primary issues that should 
be considered: (1) the validity and accuracy of the underlying scientific 
methodology; and (2) the degree to which the methodology relies on human 
interpretation that is susceptible to bias, human error, or a lack of adequate 
operational procedures and quality-control standards.193  Any new system 
for determining admissibility should, therefore, be developed to ensure that 
information essential to answering these questions is made available to 
fact-finders who must analyze the strength of forensic evidence.194  

Assessment of the validity of a given scientific method requires testing 
and validation to determine the limitations of the technique and the 
statistical accuracy of the method.195  For this reason, the NAS Report’s 
recommendation to fund validation research of forensic-science techniques 
must be adopted.196  The goal of this assessment would not be to 
unequivocally accept or reject any given scientific method.  Rather, the 
purpose would be to firmly establish the limitations of the method and the 
measure of uncertainty in the results achieved through its use.197  
Establishment of an independent agency to promote peer-reviewed research 
would ensure that the research conducted is scientifically valid and would 
provide a central source of information for attorneys seeking to assess the 
accuracy and reliability of test results.198  

Once the validity of the scientific method has been established, the 
issues of bias, human error, and procedural and quality-control systems 
must be evaluated.199  While the question of the validity of the underlying 
scientific methods remains unchanged from case to case, questions about 
procedural systems, bias, and human error must be evaluated in each 
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specific case.200  Development of laboratory-accreditation and professional-
certification programs that mandate the use of standard operating 
procedures and model-laboratory-report formats would provide a tool that 
should be used in this evaluation.201  Because accreditation and 
certification programs, by necessity, would only be available for firmly 
entrenched scientific methods whose underlying validity and accuracy had 
been established, accreditation ensures that the first prong of the two-part 
inquiry has been satisfied.202  Accreditation also provides assurances that 
laboratories employ standard practices and procedures and the laboratory 
operations are subject to both internal and external oversight.203  As noted 
by the NAS Report, however, accreditation “cannot guard against those 
who intentionally disobey or ignore requirements.”204  For this reason, 
factors related to the potential for bias and fraud must also be taken into 
account.205  The U.S. Supreme Court’s Confrontation Clause jurisprudence, 
which turns on questions of whether the report in question is testimonial in 
nature, is one means of addressing this concern.206  In addition, the question 
of whether the laboratory is independent or government-run can be critical 
in determining whether a pro-government bias may be involved.207  

With these concerns in mind, action should be taken not only to put the 
recommendations of the NAS Report into practice, but also to implement a 
new Federal Rule of Evidence governing the admissibility of forensic 
evidence in criminal cases, taking into account three factors: (1) whether 
the results were obtained from an accredited laboratory; (2) whether the 
laboratory report is testimonial in nature; and (3) whether the results were 
obtained from a government-run or independent laboratory.208  This 
accreditation-based system of admissibility would provide a useful 
framework for admissibility determinations that would alleviate the initial 
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burden on attorneys and judges who lack the scientific knowledge to make 
decisions about the reliability of forensic evidence.209  Supplementing the 
system with rules requiring pretrial discovery would provide defense 
lawyers with the information necessary to effectively challenge forensic 
evidence once admitted, ensuring that the adversarial process functions 
fairly and effectively.210  Such a system would strike a balance between 
approaches that allow forensic evidence to be admitted freely, thus risking 
convictions based on unvalidated scientific methodology, 211 and systems 
that place upon the government the heavy burden of establishing reliability 
of forensic evidence in every case, which have the potential to exclude a 
vast amount of relevant scientific evidence.212 

It should be noted at this point that, due to the large number of forensic 
disciplines and the variability in the types of methodology employed, a 
detailed study of admissibility standards for each is not feasible.213  For this 
reason, the solution presented here applies to forensic evidence in a broad 
sense and does not attempt to distinguish between forensic evidence based 
on hard data as opposed to evidence that involves substantial human 
interpretation.214  The NIFS requirements for accreditation would, of 
course, take these differences into account, and standard methodologies, 
error rates, and reliability assessments would reflect these differences.215  
In addition, it should be noted that the system advocated here would apply 
only to established forensic disciplines, which have been researched and 
evaluated at the direction of NIFS.  The admissibility of novel science is 
beyond the scope of this Article.216 

                                                 
 209. See NAS REPORT, supra note 4, at 110, 238. 
 210. See supra Part IV.A. 
 211. See supra Part IV.D (discussing proposals based on rules-of-weight and 
sufficiency-of-the-evidence determinations). 
 212. See supra Part IV.C (discussing proposals advocating a requirement of 
demonstrable reliability prior to admission). 
 213. See NAS REPORT, supra note 4, at 6-7. 
 214. Id. at 7 (noting that some forensic-science disciplines are laboratory based, 
while others rely on human interpretation). 
 215. See infra Part V.B. 
 216. For a discussion of a proposition to establish a federal court of scientific 
jurisdiction that would have jurisdiction of complex scientific questions, including 
exclusive jurisdiction in cases involving new or novel scientific evidence, see 
Andrew W. Jurs, Science Court: Past Proposals, Current Considerations, and a 
Suggested Structure, 15 VA. J.L. & TECH. 1 (2010).  See generally Andrew B. 
Gagen, What is an Environmental Expert?  The Impact of Daubert, Joiner and 
Kumho Tire on the Admissibility of Scientific Expert Evidence, 19 UCLA J. ENVTL. 
L. & POL’Y 401, 433-45 (2001-2002); Paul C. Giannelli, The Admissibility of Novel 
Scientific Evidence: Frye v. United States, A Half-Century Later, 80 COLUM. L. 
 



2010] THE AFTERMATH OF MELENDEZ 197 

A.  Adoption and Implementation of NAS Report Recommendations 
First and foremost, any efforts must include adoption of many of the 

core recommendations provided in the NAS Report to ensure that forensic 
science in the future includes the validation, standardization, and oversight 
that is required to deliver accurate and reliable results.217  The 
establishment and funding of the independent NIFS agency is essential to 
the success of any efforts to improve the forensic-science system.218  NIFS, 
once established, must be sufficiently supported to allow it to function 
effectively in promoting forensic-science research, identifying and 
regulating the use of standardized methodology, and developing and 
overseeing accreditation and certification programs for the various 
forensic-science disciplines.219  Once NIFS has been firmly established, 
Congress must appropriate funds to promote the establishment of 
independent forensic laboratories that would be free from the bias inherent 
in laboratories funded and administered by law-enforcement agencies.220  

Once accreditation standards and model laboratory reports have been 
developed, new accreditation-based federal rules of admissibility for 
forensic evidence in criminal cases should be adopted based on distinctions 
between accredited and nonaccredited laboratories, testimonial and 
nontestimonial reports, and government-run and independent laboratories, 
as discussed below. 

B.  Accredited vs. Nonaccredited Laboratories 
Accreditation ensures that laboratories “adhere[] to an established set 

of standards of quality and rel[y] on acceptable practices within these 
requirements.”221  Accredited laboratories would be required to establish 
management and monitoring systems to detect and correct deviations from 
standard practices.222  In addition, accreditation indicates that the 
laboratory practices and procedures have been reviewed by those who 
possess the requisite scientific skill and knowledge to make a proper 
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determination as to the underlying reliability of the methods and practices 
employed.223  Further, accredited laboratories would be required to use 
model laboratory reports when providing summaries of test results.224  
Those reports, in turn, would require the use of standardized terminology 
and would provide a minimum amount of information, as set out by the 
NIFS.225  These requirements, while not absolutely guaranteeing the 
validity of results from an accredited laboratory, would act as safeguards 
that decrease the likelihood that the results have been tainted by the use of 
improper scientific method, lack of training, or lack of quality control that 
plague the current system.226  The minimum information provided by model 
laboratory reports, coupled with the availability of accreditation standards, 
would also serve as an aid to attorneys, judges, and juries in evaluating the 
strength of forensic evidence.227   

For these reasons, forensic results from accredited laboratories that 
comply with the requirements of the applicable NIFS model laboratory 
report should be presumptively admissible.  In the same way that the 
validity of established scientific methodologies or techniques can be 
judicially noticed, the validity of the practices and procedures employed by 
certified technicians working in accredited laboratories should be 
recognized as generally accepted, absent some evidence to the contrary.228  
While, on its surface, this approach appears to put an undue burden on 
criminal defendants, in reality, it protects the interests of defendants by 
promoting improvements in forensic practices and providing disclosure of 
information necessary to evaluate the strength of forensic evidence.229  
Initially, it is important to note that this is essentially a presumption that the 
forensic evidence being offered is relevant and, therefore, admissible.230  
This is not a presumption of the validity of the result.  In fact, because 

                                                 
 223. See id. (noting that accreditation requires outside oversight of laboratory 
standards). 
 224. Id. at 190. 
 225. See supra Part II.D; NAS REPORT, supra note 4, at 189-90. 
 226. NAS REPORT, supra note 4, at 197. 
 227. Id. at 186 (noting that “sufficient content should be provided to allow the 
nonscientist reader to understand what has been done and permit informed, 
unbiased scrutiny of the conclusion”). 
 228. Cf. Giannelli, Scientific Evidence, supra note 58, at 4-5 (noting that courts 
can take judicial notice of the validity of a scientific principle and of the validity of 
a technique applying that principle). 
 229. See infra text accompanying notes 230-35. 
 230. Cf. FED. R. EVID. 402 (“All relevant evidence is admissible, except as 
otherwise provided . . . . Evidence which is not relevant is not admissible.”); 
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 587 (1993) (noting 
that “Rule 402 provides the baseline.”). 
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accredited laboratories would be required to provide results in the form of 
model laboratory reports that include, at a minimum, information on the 
error rates and the methodology used,231 defense attorneys would have an 
enhanced ability to attack the validity of the forensic evidence at trial.  In 
addition, by alleviating the initial burden on the prosecutor of 
demonstrating reliability, this practice would encourage the government to 
utilize accredited laboratories, which, because they must meet NIFS 
requirements, are less likely to produce convictions based on bad 
science.232  To allow defense lawyers a fair opportunity to prepare for trial, 
in addition to providing the defense with an opportunity to evaluate the 
strength of the evidence prior to entering into plea agreements, 
admissibility should require that the model laboratory report be provided to 
defendants at the pretrial stage.233  Finally, because accreditation is not a 
guarantee of accuracy in every case, defendants should be provided with an 
opportunity to overcome the presumption favoring admissibility if they can 
demonstrate to the court that there is reason to doubt the accuracy or 
reliability of the evidence in the particular case.234  Examples of this might 
include noncompliance with the requirements of the model laboratory 
report, newly discovered evidence of the inaccuracy of the underlying 
methods, evidence of technician bias, evidence that the proper procedures 
were not followed, or an absence of evidence that the technician was 
properly trained and certified.235 

Nonaccredited laboratories, on the other hand, provide none of the 
assurances of reliability and accuracy offered by accredited laboratories.236  
As such, admissibility of forensic reports from a nonaccredited laboratory 
should require that evidence be introduced addressing both of the key 
concerns identified by the NAS Report.237  This evidence should include, 

                                                 
 231. NAS REPORT, supra note 4, at 186. 
 232. Id. at 197 (noting that accreditation “can reduce the likelihood that 
violations will occur” and that “reports of infractions should trigger increased 
scrutiny by an accrediting body”). 
 233. See supra notes 82-84 and accompanying text. 
 234. NAS REPORT, supra note 4, at 197 (“Accreditation cannot guarantee high 
quality—that is, it cannot guard against those who intentionally disobey or ignore 
requirements.”). 
 235. Cf. Giannelli, Scientific Evidence, supra note 58, at 4 (discussing issues that 
may be raised regarding the proper application of a scientific technique on a 
particular occasion). 
 236. See supra text accompanying notes 221-35; infra text accompanying notes 
237-41. 
 237. The NAS report states: 

Two very important questions should underlie the law’s admission 
of and reliance upon forensic evidence in criminal trials: (1) the 

 



200 THOMAS M. COOLEY LAW REVIEW [Vol. 27:1 

among other things, all of the information required by the model laboratory 
report for the applicable discipline.238  In addition, defendants should be 
allowed extensive pretrial discovery to evaluate the evidence and the basis 
for the report’s result.239  For these same reasons, there should be a 
presumption of a defense right to retesting or a defense expert’s evaluation.  
The government should be allowed to rebut this presumption by providing 
evidence of the reliability and accuracy of the test results.240  To alleviate 
the burden on prosecutors in cases where there is no defense challenge to 
the results of a forensic test, the evidentiary requirements could be waived 
by utilizing a simple notice-and-demand statute if a defendant fails to assert 
the right to contest the results.241 

C.  Testimonial vs. Nontestimonial Laboratory Reports 
Reports that are found to be testimonial require live testimony by the 

certifying technician to satisfy Confrontation Clause requirements, while 
those that are nontestimonial can be admitted regardless of whether they 
are accompanied by live testimony.242  In cases where the underlying 
laboratory report has been found to be testimonial, however, prosecutors 
often avoid the live-testimony requirement by employing stealth 
testimonial hearsay, in which the report itself is not admitted into evidence, 
but expert testimony is allowed based on the otherwise inadmissible 

                                                                                                                 
extent to which a particular forensic discipline is founded on a 
reliable scientific methodology that gives it the capacity to 
accurately analyze evidence and report findings and (2) the extent to 
which practitioners in a particular forensic discipline rely on human 
interpretation that could be tainted by error, the threat of bias, or the 
absence of sound operational procedures and robust performance 
standards. 

NAS REPORT, supra note 4, at 9. 
 238. See supra notes 94, 227 and accompanying text. 
 239. See supra notes 133-35 and accompanying text. 
 240. Cf. supra notes 27, 35 (discussing defense rights to retesting and 
government-paid defense experts). 
 241. See infra text accompanying notes 294-297. 
 242. As the Court in Melendez stated: 

 In short, under our decision in Crawford the analysts’ affidavits 
were testimonial statements, and the analysts were “witnesses” for 
purposes of the Sixth Amendment.  Absent a showing that the 
analysts were unavailable to testify at trial and that petitioner had a 
prior opportunity to cross-examine them, petitioner was entitled to 
“‘be confronted with’” the analysts at trial. 

Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2532 (2009) (quoting Crawford 
v. Washington, 541 U.S. 36, 54 (2004)). 
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report.243  The primary problem with stealth testimonial hearsay is the 
inability of defendants to effectively confront the forensic evidence 
introduced through an expert witness.244  This is the result of the 
inadequate disclosure requirements regarding expert testimony in criminal 
trials combined with the limited nature of pretrial discovery in criminal 
cases and the lack of opportunity to question the technicians who actually 
performed the testing.245  

The most obvious solution to the problem of stealth testimonial hearsay 
would be to require the live testimony of the certifying technician in all 
cases where testimonial reports are relied on, whether the reports 
themselves are introduced directly or just serve as the basis for independent 
expert testimony.246  This bright-line approach would become problematic, 
however, in cases where the forensic testing cannot be repeated and the 
certifying technician has died or is otherwise unavailable.247  In these types 
of situations, an absolute requirement that the technician who prepared the 
report or performed the test be available for confrontation would result in 
the prosecution’s inability to use relevant forensic evidence during trial 
and, as one commentator has put it, could serve to effectively place a 
statute of limitations on crimes in some cases.248 

Instead, an alternative solution should be used.  This solution would 
adopt the de facto requirement that has evolved in the wake of Melendez in 
many jurisdictions, which allows stealth testimonial hearsay to be 
introduced by an expert who has reviewed the practices, procedures, and 
test results and testifies as to his own independent conclusions based on 
that review.249  To afford the defense an opportunity to effectively confront 
this testimony, the defense should be provided with sufficient information 
through pretrial discovery to effectively evaluate the strength of the 
forensic evidence.250  In addition, the prosecution should be required to 

                                                 
 243. See Seaman, supra note 108, at 829. 
 244. Id. at 880 (“The expert witness is not meaningfully subject to cross-
examination, because the basis of his opinion cannot be tested according to the 
constitutionally prescribed procedure for assessing testimonial hearsay: cross-
examination of the hearsay declarant.”). 
 245. See supra Part II.C.  See generally Seaman, supra note 108. 
 246. See Seaman, supra note 108, at 883 (“With respect to prosecution experts 
who testify in the form of opinions based upon testimonial hearsay statements, the 
answer is clear: such opinions should not be permitted.”). 
 247. See supra notes 124-26 and accompanying text. 
 248. See Zabrycki, supra note 124, at 1115 (stating that exclusion of an autopsy 
report if the medical examiner dies could function as a statute of limitation for 
murder). 
 249. See supra text accompanying notes 107-13. 
 250. See supra notes 81, 132-35 and accompanying text. 
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provide the names and qualifications of the nontestifying technicians who 
participated in the analysis, the reasons that the technicians are unable to 
testify, and any known conflicts of interest or sources of bias.251  In cases 
involving accredited laboratories, the model laboratory report and analyst-
certification information, coupled with a brief affidavit stating the reason 
for the technician not testifying and disclosing any known conflicts of 
interest, should be sufficient to meet this requirement.252  These disclosures 
would allow the prosecution to introduce relevant scientific evidence even 
in cases where the testimony of the technicians performing the test cannot 
be secured.253  At the same time, the additional pretrial discovery would 
provide information that the defense can use in evaluating the test results 
and determining the likelihood of fraud or bias on the part of an 
unavailable technician.254  Nontestimonial reports, which do not implicate 
Confrontation Clause concerns, would continue to be permitted without 
live testimony.255  

D.  Government-Run vs. Independent Laboratories 
Whether an individual laboratory is operated by a law-enforcement 

agency or is independently operated should also play a role in the 
admissibility equation.256  In addition to being a factor in determining 
whether a given report is testimonial, additional risks associated with 
laboratories funded or run by law-enforcement agencies include the 
potential for bias and increased pressure on the laboratory to meet law-
enforcement needs to maintain funding.257  For these reasons, results from 
government-run laboratories should be viewed more critically.  In cases 
where government-run laboratories have been accredited, the accreditation 
process, coupled with the availability of cross-examination for testimonial 
results, would effectively guard against these concerns.258  The oversight, 
implementation of quality-control measures, certification requirements, and 

                                                 
 251. The primary concern with admitting evidence through expert testimony is 
the lack of meaningful cross-examination.  Seaman, supra note 108, at 880.  For 
this reason, discovery should be allowed to evaluate the concerns with which the 
constitutional right of confrontation is concerned.  See supra Part II.B.; supra notes 
36-40 and accompanying text;  cf. supra note 245 and accompanying text; supra 
notes 58-62 and accompanying text (discussing cases of bias and fraud). 
 252. See supra notes 93-94, 96-98 and accompanying text. 
 253. See supra text accompanying note 243. 
 254. See supra text accompanying notes 250-51. 
 255. See supra note 121 and accompanying text. 
 256. See supra notes 10-11 and accompanying text. 
 257. Bernstein, supra note 10, at 36. 
 258. See supra text accompanying notes 221-27. 
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use of standardized procedures required by accreditation would guard 
against any pressures on the laboratory to take short cuts in performing 
tests to meet law-enforcement demands.259  The availability of model 
laboratory reports and the opportunity for cross-examination when 
testimonial results are introduced would allow the defense to explore the 
potential bias for law enforcement.260  For these reasons, results from 
accredited government laboratories—like those from independent, 
accredited laboratories—should be presumptively admissible, absent some 
showing by the defense creating a reasonable doubt as to the reliability of 
the test results.261  However, in cases where test results from a government-
run, nonaccredited laboratory are sought to be introduced, all of the 
concerns related to reliability of forensic evidence are implicated.262  Not 
only is there the potential that proper laboratory practices and procedures 
are not in place, but also the risk of law-enforcement bias may not be offset 
by any established monitoring system or other quality-control measures.263  
Because of the heightened concerns in this situation, defendants should be 
provided an unqualified right to retesting by a laboratory of their own 
choosing, when feasible.264  In addition, indigent defendants should be 
provided government-paid expert evaluations of the evidence.265  To 
alleviate undue burden on the government in cases where a defendant does 
not wish to challenge the validity of the test results, these rights should be 
waivable if proper notice of the right has been given.266 

                                                 
 259. See NAS REPORT, supra note 4, at 23-24 (“Because forensic scientists often 
are driven in their work by a need to answer a particular question related to the 
issues of a particular case, they sometimes face pressure to sacrifice appropriate 
methodology for the sake of expediency.”); supra text accompanying notes 221-27. 
 260. See supra note 94 and accompanying text.  In cases where a testimonial 
report is relied on as the basis of expert testimony, mandatory pretrial discovery 
would allow the defense an opportunity to fully and fairly investigate both the basis 
for the test result and any potential bias.  See supra Part V.C. 
 261. See supra text accompanying notes 228-35. 
 262. See supra notes 11-12, 18-21, 221-27 and accompanying text. 
 263. See supra notes 11-12, 18-21, 221-27 and accompanying text. 
 264. Cf. supra note 27 (discussing defense rights to retesting of forensic 
evidence). 
 265. Cf. supra notes 27, 35 (discussing defense rights to expert assistance). 
 266. Cf. Ginger K. Gooch, The Message to Criminal Defendants—Waive at Your 
Own Risk: The Eighth Circuit Enforces Waivers of Appellate Rights, 64 MO. L. 
REV. 459, 463-71 (1999) (discussing the use of a Waiver of Rights to Appeal in 
plea-bargain agreements); John R. Kroger, The Confrontation Waiver Rule, 76 B.U. 
L. REV. 835 (1996) (discussing waivers of the constitutional right to confront 
witnesses). 
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E.  Advantages to Accreditation-Based Admissibility Standards 
This approach to admissibility has several distinct advantages.  

Specifically, it would set standards of admissibility for all forensic 
evidence, thereby ensuring accuracy and reliability in cases where expert 
testimony is used to introduce test results, as well as in cases where the 
report itself is directly entered into evidence.267  Further, by ensuring that 
all forensic evidence meets a minimum threshold of reliability prior to 
admission, this approach reduces the possibility of conviction of a 
defendant based on faulty science that, because of the CSI Effect, is given 
undue weight by the jury.268  By providing pretrial access to detailed 
information about the underlying testing (through model laboratory reports 
or pretrial discovery), this proposal would allow defendants to evaluate the 
strength of the forensic evidence prior to entering into plea negotiations 
and to better prepare for challenges to the forensic evidence at trial.269  It 
should also be noted that the findings and recommendations of the NIFS 
would prove useful to judges, prosecutors, and defense attorneys in the 
context of challenges to forensic evidence, thereby enhancing the 
functionality of the adversarial system in this context.270  This approach 
would reduce the amount of time and resources that are dedicated to 
admissibility determinations by shifting some of the burden for making 
these determinations from the court system to the NIFS.271  In addition, 
because NIFS accreditation would require all laboratories seeking 
certification to meet uniform standards, and these standards would be 
determined by a group of people with substantial scientific knowledge and 
training, admissibility standards would be increasingly predictable and 
uniform.272  Finally, this system encourages prosecutors to utilize 

                                                 
 267. Cf. supra text accompanying notes 129-30 (summarizing the exceptions to 
the application of the Melendez confrontation requirement). 
 268. See supra notes 43-45 and accompanying text. 
 269. See supra notes 81-84, 133-35 and accompanying text. 
 270. Courts and attorneys could utilize the results of verification studies that 
quantify the accuracy and error rates of different forensic methods.  See NAS 
REPORT, supra note 4, at 190.  In addition, development of best practices, model-
laboratory-report formats, and recommendations for quality-control procedures 
would provide a source for comparison when evaluating the practices and 
procedures of a particular laboratory.  See supra text accompanying notes 93-94, 
96-98. 
 271. See NAS REPORT, supra note 4, at 19-20 (discussing the proposed goals of 
NIFS, including “developing programs to improve understanding of the forensic 
science disciplines and their limitations within legal systems”). 
 272. Cf. id. at 15 (“What also is needed is . . . the widespread adoption of 
uniform and enforceable best practices . . . .”). 
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independent, accredited laboratories by lowering the requirements for the 
admission of results from these laboratories.273  This would promote the 
establishment of independent, accredited laboratories, which should 
provide more accurate and reliable forensic evidence.274 

One weakness is that this approach, like some other solutions that have 
been proposed, would only be binding on federal courts.275  However, as 
the advantages of the federal system become apparent, many states may 
choose to adopt similar standards.276  In addition, establishment of a federal 
incentive program that allocates funds to states that comply with some or 
all of these requirements would facilitate state adoption of the federal 
standards.277 

Another likely criticism is that such a program would be cost-
prohibitive, particularly during this economically difficult time.278  The first 
response to this criticism is that the fundamental liberties at stake far 
outweigh any monetary cost that would be required to remedy the 
injustice.279  As has been often noted, “The cost of liberty is less than the 
price of repression.”280  Perhaps more persuasive, from a realist’s 
perspective, is that the cost would be offset by the savings realized by 
reducing the number of wrongful convictions.  Consider the costs to the 
government that result from the convictions of innocent people.281  For 
example, it has been reported that state and local governments in Texas 

                                                 
 273. See supra Parts V.B, V.D. 
 274. See NAS REPORT, supra note 4, at 20 (noting the benefits to be gained from 
a federal program to support and oversee forensic science). 
 275. FED. R. EVID. 1101(a). 
 276. See supra notes 66-67 (discussing the influence of the Daubert standard on 
state practices). 
 277. Cf. NAS REPORT, supra note 4, at 24 (recommending the use of incentive 
funds to encourage the removal of laboratories from law-enforcement control); id. 
at 29 (recommending the appropriation of incentive funds for the establishment of 
medical-examiner systems). 
 278. Cf. Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2549 (2009) 
(Kennedy, J., dissenting) (emphasizing concern about the costs that the Melendez 
requirement would impose on prosecutions). 
 279. Cf. id. at 2529-30 (majority opinion) (“[T]he requirements of the 
Confrontation Clause may not be relaxed because they make the prosecution’s task 
burdensome.”). 
 280. W.E.B. DuBois, Evolution of the Race Problem, in 1909 PROCEEDINGS OF 
THE NATIONAL NEGRO CONFERENCE 142, 155 (1909). 
 281. See Lawrence Rosenthal, Second Thoughts on Damages for Wrongful 
Convictions, 85 CHI.-KENT L. REV. 127, 128 (2010) (“At present, the federal 
government and twenty-two states have statutes that require compensation to be 
paid to the exonerated . . . .”). 
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have spent over $17 million to compensate those who have been 
wrongfully convicted.282  Add to this the costs of housing and jailing 
innocent people.283  Further, there is a societal cost incurred when people 
are prevented from productive participation in society and contributing to 
the support of their families.284  The closing of crime laboratories due to 
high error rates and fraud can also have lasting effects.285  For instance, the 
closing of the Detroit crime laboratory has resulted in a backlog of 
evidence that threatens existing cases and has prompted Michigan 
Governor Jennifer Granholm to seek an additional $36.9 million in the 
2011 budget for forensic-science services.286  The investigation into the 
Houston Police Department, including a review of cases, had reached a 
cost of $3.8 million in September 2006, with investigators requesting an 

                                                 
 282. The Justice Project, Texas DNA Exoneration Facts, 
http://www.thejusticeproject.org/convicting-the-innocent/limits-of-dna/ (last visited 
Sept. 27, 2010). 
 283. One estimate—now over fifteen years old—found average operating costs 
to be over $20,000 per year per prisoner, in addition to the costs of jail 
construction.  Jeff Potts, American Penal Institutions and Two Alternative 
Proposals for Punishment, 34 S. TEX. L. REV. 443, 453 (1993). 
 284. See Loren A.N. Buddress, Federal Probation and Pretrial Services—A 
Cost-Effective and Successful Community Corrections System, 61 FED. PROBATION 
5, 10 (1997) (noting that if incarceration forces the prisoner’s family to go on 
welfare, it costs the government approximately $8,000 per year, and the imprisoned 
individual pays no state or federal taxes while in prison); Daniel S. Medwed, 
Innocentrism, 2008 U. ILL. L. REV. 1549, 1565 (2008) (“[T]he conviction of an 
innocent defendant often leaves the true perpetrator at large and therefore free to 
commit more crimes.  The cost imposed by that perpetrator’s potential commission 
of an untold number of crimes may be difficult to quantify, but it is almost certainly 
sizeable.”); Joanna Shepherd, Blakely’s Silver Lining: Sentencing Guidelines, 
Judicial Discretion, and Crime, 58 HASTINGS L.J. 533, 545 (2007) (noting the costs 
in time away from friends and family while in prison and limited job prospects after 
release). 
 285. See infra text accompanying notes 288-90. 
 286. Mark Hornbeck, Law Officials: Closing of Detroit Police Crime Lab a 
Crisis for State Justice System, DET. NEWS, Feb. 19, 2010, at 3A.  Similar issues 
have arisen in the wake of the exposure of problems in Baltimore’s crime 
laboratory.  A year after the issues were discovered, thousands of requests for 
analysis were pending, resulting in cases being postponed or dropped altogether.  
Tricia Bishop, Backlog of DNA Testing Stalls Lab, THE BALT. SUN, Mar. 14, 2010, 
available at http://www.baltimoresun.com/news/maryland/bal-
md.lab14mar14,0,4738146.story. 
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additional $1.5 million to complete their investigation.287  And in the 
aftermath of the Fred Zain scandal, the West Virginia Supreme Court of 
Appeals invalidated blood tests used by prosecutors over a ten-year span, a 
decision that opened the floodgates to requests for new hearings.288  While 
it is difficult to estimate these costs with precision, it is clear that there is 
much to gain from a reduced number of wrongful convictions based on 
faulty forensic science.289 

A final criticism to be expected is that a lack of access to independent, 
accredited laboratories would result in a heavy burden on some prosecutors 
and that this burden may impair their ability to convict violent offenders.290  
It is true that the burden on prosecutors would be heavier when results from 
nonaccredited laboratories are being admitted.291  It is also true that the 
availability of standard operating procedures, quality-control requirements, 
and model-laboratory-report formats developed as part of the accreditation 
requirements may increase the frequency and the strength of defense 
challenges to forensic evidence.292  Prosecutors are not, however, left 
without options.  In addition to pushing for the certification of laboratories, 
prosecutors are, like defense attorneys, free to use the information 
developed for accreditation requirements to structure their admissibility 
arguments.293  Another powerful tool that can be used to ease the burden on 
prosecutors is the use of notice-and-demand statutes.294  In its Melendez 
decision, the U.S. Supreme Court endorsed the use of notice-and-demand 
statutes for this very purpose.295  The Court explained: 

                                                 
 287. Roma Khanna & Steve McVicker, Lack of Cash Stalls Crime Lab Inquiry, 
HOUSTON CHRON., Sept. 19, 2006, available at http://www.chron.com/ 
disp/story.mpl/metropolitan/4196865.html. 
 288. Court Invalidates a Decade of Blood Test Results in Criminal Cases, N.Y. 
TIMES, Nov. 12, 1993, available at http://www.nytimes.com/1993/11/12/us/court-
invalidates-a-decade-of-blood-test-results-in-criminal-cases.html?pagewanted=1. 
 289. See supra text accompanying notes 279-88. 
 290. Cf. Melendez-Diaz v. Massachusetts, 129 S. Ct. 2527, 2544 (Kennedy, J., 
dissenting) (protesting the additional burden on the government imposed by the 
majority’s decision in Melendez). 
 291. See supra notes 237-40 and accompanying text. 
 292. Simon A. Cole, Who Speaks for Science?  A Response to the National 
Academy of Sciences Report on Forensic Science, 9 LAW, PROBABILITY & RISK 25, 
34 (2010). 
 293. See supra note 227 and accompanying text. 
 294. See generally Brief of Law Professors as Amici Curiae in Support of 
Petitioner at 13-15, Melendez, 129 S. Ct. 2527 (No. 07-591), available at 2008 WL 
2521264 (reviewing state statutes). 
 295. Melendez, 129 S. Ct. at 2541. 



208 THOMAS M. COOLEY LAW REVIEW [Vol. 27:1 

In their simplest form, notice-and-demand statutes require 
the prosecution to provide notice to the defendant of its 
intent to use an analyst’s report as evidence at trial, after 
which the defendant is given a period of time in which he 
may object to the admission of the evidence absent the 
analyst’s appearance live at trial. . . . The defendant always 
has the burden of raising his Confrontation Clause 
objection; notice-and-demand statutes simply govern the 
time within which he must do so.  States are free to adopt 
procedural rules governing objections.296 

Through the use of appropriate notice-and-demand statutes,297 federal 
and state governments can eliminate the burden on prosecutors in cases 
where defendants do not challenge the forensic evidence.  Finally, a 
prosecutor’s ability to obtain convictions is not necessarily hindered, even 
in situations where obtaining admission of forensic evidence becomes more 
difficult.298  A system that more critically assesses the validity of forensic 
science may have the effect of encouraging prosecutors to fully develop 
other evidence, rather than relying too heavily on forensic evidence.299  In 
fact, a number of cases that have been reviewed in the wake of Melendez 
have been upheld on harmless-error grounds because of the overwhelming 
evidence supporting conviction, even without the forensic evidence.300 

                                                 
 296. Id. at 2541. 
 297. At least one state has invalidated a notice-and-demand statute in the wake of 
Melendez because it placed too heavy of a burden on defendants.  State v. Laturner, 
218 P.3d 23 (Kan. 2009). 
 298. Even in cases where forensic evidence is not admissible, prosecutors can 
build the case using other forms of evidence.  See Craig M. Cooley, The CSI Effect: 
Its Impact and Potential Concerns, 41 NEW ENG. L. REV. 471, 494 (2007) (“In 
short, most convictions are secured with circumstantial evidence or eyewitness 
testimony.”). 
 299. Cf. id. (discussing how cases built on other evidence is a basic tenet of 
criminal law). 
 300. United States v. Norwood, 595 F.3d 1025 (9th Cir. 2010) (upholding a 
conviction for the possession of cocaine despite a Confrontation Clause violation); 
Commonwealth v. Depina, 922 N.E.2d 778 (Mass. 2010) (holding that admission 
of a ballistics report without live testimony was harmless error); State v. King, No. 
COA09-524, 2010 WL 521022 (N.C. Ct. App. Feb. 16, 2010) (finding that even if 
the admission of a doctor’s testimony as to cause of death was in error, other 
evidence was sufficient to prevent a reversal under a plain-error standard of 
review); State v. Conley, No. COA09-456, 2010 WL 157554 (N.C. Ct. App. Jan. 
19, 2010) (finding that the error in admitting testimony summarizing a glass-
analysis report was harmless); State v. Lopez, No. CA2008-12-291, 2010 WL 
703250 (Ohio Ct. App. Mar. 1, 2010) (finding that even if the admission of DNA 
 



2010] THE AFTERMATH OF MELENDEZ 209 

VI.  CONCLUSION 
The way that the criminal-justice system currently handles forensic 

evidence turns the well-known principle that criminal defendants are 
“presume[d] . . . innocent until proven guilty”301 on its head.  In cases 
where forensic evidence is admitted despite a lack of research supporting 
its validity302 and the jury considering the case is predisposed to believe in 
the undeniable accuracy of the scientific evidence,303 a defendant is 
effectively guilty until proven innocent.  Add to this the fact that defense 
efforts to prove the innocence of the accused are inhibited by an 
unbalanced adversarial system,304 and it is clear that reforms are 
desperately needed to preserve the fundamental fairness of the criminal-
justice system in dealing with forensic evidence.  An accreditation-based 
system governing admissibility of forensic evidence provides the best 
answer to this need.305  Reviews of scientific methodology, laboratory 
procedures, and technician proficiency conducted by trained professionals 
applying scientific standards would ensure uniformity and reliability in 
forensic practices.306  Information about the accuracy and reliability of 
these methods would serve as a valuable aid to judges and attorneys faced 
with making determinations about complex scientific evidence.307  And 
perhaps most importantly, this system would apply to all forensic evidence 
sought to be used in a criminal trial, regardless of how it is introduced or 
whether the court finds it to be testimonial.308  When coupled with pretrial-
                                                                                                                 
evidence was in error, “the jury had ample evidence upon which to base [the] 
conviction”); State v. Wynn, No. CA2009-04-120, 2009 WL 4896232 (Ohio Ct. 
App. Dec. 21, 2009) (holding that the testimony of an experienced officer was 
sufficient to prove that a substance was marijuana, despite error in the admission of 
unauthenticated laboratory report). 
 301. Cannon v. United States, 116 U.S. 55, 66 (1885). 
 302. NAS REPORT, supra note 4, at 107-08 (“Much forensic evidence . . . is 
introduced in criminal trials without any meaningful scientific validation, 
determination of error rates, or reliability testing to explain the limits of the 
discipline.”). 
 303. See Melendez-Diaz v. Massachusetts, 129 S.Ct. 2527, 2548 (2009) 
(discussing the importance of the Confrontation Clause and how its purpose is to 
prevent the admission of evidence obtained from one-sided interrogation). 
 304. Giannelli, Forensic Science, supra note 69, at 311; see also supra text 
accompanying note 74. 
 305. See supra Part V.E. 
 306. NAS REPORT, supra note 4, at 195; see also supra notes 221-23 and 
accompanying text. 
 307. See NAS REPORT, supra note 4, at 186, 189-90 (discussing how thorough 
laboratory reports, if uniform, would be helpful in the courtroom). 
 308. See supra text accompanying notes 189-91. 
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discovery requirements and properly designed notice-and-demand statutes, 
accreditation-based rules of admissibility would ensure the full 
functionality of the adversarial system and promote the development of 
independent, accredited forensic laboratories, while minimizing the 
additional burden on the prosecution and the court system.309  No other 
solution effectively balances the compelling need to protect the rights of 
criminal defendants with the reality of the limitations and requirements of 
the criminal-justice system.310 
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