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I.  INTRODUCTION 

A.  Purpose of This Article 
The Michigan No-Fault Automobile Insurance Act1 was adopted by the 

Michigan Legislature in 1972 and went into effect in October of 1973.2  
Michigan is only one of a handful of states to adopt a no-fault system, and 
many consider the Michigan statute to be the model act for this type of 
auto-reparation system.3  Even though the legislature hoped that passage of 
the no-fault statute would simplify motor-vehicle-accident claims, in some 
                                                 
 1. MICH. COMP. LAWS ANN. §§ 500.3101–.3179 (West 2002 & Supp. 2009). 
 2. GEORGE T. SINAS & WAYNE J. MILLER, MOTOR VEHICLE NO-FAULT LAW IN 
MICHIGAN 4 (2007). 
 3. See id. at 3-4; see also David Perlow, It’s Time for a Tune Up: Torquing 
Michigan’s “Faulty” Automobile-Insurance System, 24 T.M. COOLEY L. REV. 281, 
285-86 (2007) (“Michigan’s no-fault automobile-insurance system is regarded as 
successful where others have failed.”). 
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respects the opposite has occurred.4  There have been over 2,000 appellate-
court decisions written during the last thirty years that interpret various 
aspects of the Michigan No-Fault Act.5  In spite of that extensive 
jurisprudential history, there are a number of issues that remain confusing 
or  unresolved.  Specifically, there are two issues that have considerable 
present-day importance: (1) the law of causation applicable to the payment 
of no-fault PIP benefits, particularly in light of the Michigan Supreme 
Court’s recent decision in Scott v. State Farm Mutual Automobile 
Insurance Co.;6 and (2) the implications of the Michigan Supreme Court’s 
decision in Griffith ex rel. Griffith v. State Farm Mutual Automobile 
Insurance Co.7 regarding the payment of no-fault PIP benefits in 
catastrophic-injury claims.  These issues are truly interrelated as both Scott 
and Griffith deal with fundamental principles relating to causation.8  This 
Article is made even more timely because, on September 25, 2009, the 
Michigan Supreme Court granted leave to appeal in Hoover v. Michigan 
Mutual Insurance Co.9 and specifically directed the parties to address the 
issue of “whether Griffith . . . was correctly decided.”10  However, on 
January 15, 2010, an order was entered by the Michigan Supreme Court 
dismissing the Hoover case because the parties had settled their 
differences.11  Therefore, the Griffith decision will not be reviewed by the 
Michigan Supreme Court in Hoover.  Nevertheless, Griffith may very well 
be reviewed in another case that is coming up the appellate ladder, Wilcox 
v. State Farm Mutual Automobile Insurance Co., which deals with issues 
very similar to those presented in Hoover.12  Clearly, the supreme-court 
order granting leave in Hoover last year suggests that Griffith is 
controversial and deserving of further appellate review. 

This Article examines no-fault PIP causation law and the decisions in 
Griffith and Scott to simplify what has become an unnecessarily complex 
area of Michigan law.  In addition, this Article suggests a new approach to 
jury instructions for no-fault PIP cases that correctly encompasses the 
                                                 
 4. SINAS & MILLER, supra note 2, at 4. 
 5. See GEORGE T. SINAS, THE RED BOOK: MICHIGAN NO-FAULT AUTO 
INSURANCE DECISIONS TC-1 to TC-23 (1/1/09 - 7/31/09 ed. 2009). 
 6. 766 N.W.2d 273 (Mich. 2009). 
 7. 697 N.W.2d 895 (Mich. 2005). 
 8. See Scott, 766 N.W.2d at 273-74; Griffith, 697 N.W.2d at 901-03. 
 9. 761 N.W.2d 801 (Mich. Ct. App. 2008). 
 10. Hoover v. Mich. Mut. Ins. Co., 772 N.W.2d 338, 338 (Mich. 2009). 
 11. Hoover v. Mich. Mut. Ins. Co., 776 N.W.2d 895, 896 (Mich. 2010) (order 
dismissing application for leave to appeal).  
 12. Wilcox ex rel. Wilcox v. State Farm Mut. Auto. Ins. Co., 773 N.W.2d 691, 
691 (Mich. 2009) (order holding application for leave to appeal in abeyance 
pending the decision in Hoover).  
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causation principles established under the No-Fault Act and emerging case 
law.  To achieve that objective, however, it would be helpful to first 
conduct a basic overview of the no-fault statute so that important principles 
and concepts necessary to understanding the causation question are 
introduced and explored.  

B.  Basic Statutory Overview 
The basic concept of the Michigan No-Fault Act13 is to impose a 

compulsory insurance system that guarantees payment of certain insurance 
benefits to all victims of motor-vehicle accidents regardless of who was at 
fault.14  The legally correct name for PIP benefits is personal protection 
insurance benefits (PIP benefits).15  To fund such a system, the No-Fault 
Act imposes certain limitations on the right of accident victims to bring 
tort-liability claims for noneconomic damages against the tortfeasors who 
inflicted the injury.16  In addition, tortfeasors can be held liable for 
economic loss not covered by PIP benefits.17  Therefore, given these basic 
statutory schemata, every motor-vehicle accident that occurs in Michigan 
has the potential for creating two separate and distinct claims: the claim for 
no-fault PIP benefits and the tort-liability claim for noneconomic and 
excess economic damages. 

Basically, there are four types of PIP benefits payable under the 
Michigan Act: (1) the allowable expense benefit payable under section 
3107(1)(a);18 (2) the wage-loss benefit payable under section 3107(1)(b);19 
(3) the replacement-service-expense benefit payable under section 
3107(1)(c);20 and (4) the survivor’s loss benefit payable under section 
3108.21  

The most important of these four PIP benefits is the allowable expense 
benefit payable under section 3107(1)(a) of the statute.  This particular 
benefit is the one that distinguishes the Michigan No-Fault Act from any 
other no-fault system currently in effect in this country.22  Section 
3107(1)(a) creates a system that pays lifetime medical, rehabilitation, and 

                                                 
 13. MICH. COMP. LAWS ANN. §§ 500.3101–.3179 (West 2002 & Supp. 2009). 
 14. See §§ 500.3101, .3103, .3105. 
 15. § 500.3105. 
 16. See § 500.3135. 
 17. Id. 
 18. § 500.3107(1)(a). 
 19. § 500.3107(1)(b).  
 20. § 500.3107(1)(c). 
 21. § 500.3108. 
 22. See SINAS & MILLER, supra note 2, at 5. 
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related benefits to accident victims without any monetary cap.23  These 
unlimited, lifetime medical and rehabilitation benefits are set forth in one 
simple sentence contained in section 3107(1)(a), which states: 

Sec. 3107(1) . . . personal protection insurance benefits are 
payable for the following: 
 
(a) Allowable expenses consisting of all reasonable 
charges incurred for reasonably necessary products, 
services and accommodations for an injured person’s care, 
recovery, or rehabilitation.24 

The no-fault statute does not set forth any definitions regarding the 
scope and extent of the allowable expense benefit.  However, it is clear 
from the broad language of the statute that allowable expense benefits 
extend far beyond basic medical expenses for hospitalization, physician’s 
charges, prescriptions, and other traditional treatment costs.  In fact, the 
Michigan Supreme Court and numerous Michigan appellate-court decisions 
have established that the allowable expense benefits extend to a vast array 
of products and services, including the following: (1) in-home nursing 
services and family-provided attendant care;25 (2) barrier-free residential 
accommodations;26 (3) vocational rehabilitation;27 (4) special handicap-
accessible motor-vehicle transportation;28 (5) mileage to and from medical 

                                                 
 23. See § 500.3107(1)(a); SINAS & MILLER, supra note 2, at 6. 
 24. § 500.3107(1)(a). 
 25. See Burris v. Allstate Ins. Co., 745 N.W.2d 101, 101, 104 (Mich. 2008); 
Manley v. Detroit Auto. Inter-Ins. Exch., 388 N.W.2d 216, 222, 225 (Mich. 1986); 
Van Marter v. Am. Fid. Fire Ins. Co., 318 N.W.2d 679, 683 (Mich. Ct. App. 1982); 
Visconti v. Detroit Auto. Inter-Ins. Exch., 282 N.W.2d 360, 361, 362-63 (Mich. Ct. 
App. 1979). 
 26. See Payne v. Farm Bureau Ins., 688 N.W.2d 327, 327-28, 331 (Mich. Ct. 
App. 2004); Williams v. AAA Mich. 646 N.W.2d 476, 480-81 (Mich. Ct. App. 
2002); Kitchen v. State Farm Ins. Co., 507 N.W.2d 781, 782-83 (Mich. Ct. App. 
1993); Sharp v. Preferred Risk Mut. Ins. Co., 370 N.W.2d 619, 625-26 (Mich. Ct. 
App. 1985). 
 27. See Kondratek v. Auto Club Ins. Ass’n, 414 N.W.2d 903, 905 (Mich. Ct. 
App. 1987); Tennant v. State Farm Mut. Auto. Ins. Co., 372 N.W.2d 582, 587 
(Mich. Ct. App. 1985); Bailey v. Detroit Auto. Inter-Ins. Exch., 371 N.W.2d 917, 
919 (Mich. Ct. App. 1985).  
 28. See Davis v. Citizens Ins. Co. of Am., 489 N.W.2d 214, 216 (Mich. Ct. 
App. 1992). 
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treatment;29 and (6) guardianship and conservatorship expenses for 
seriously injured patients requiring probate-court intervention.30 

For an accident victim to recover any of the four PIP benefits under the 
Michigan Act (including allowable expense benefits), the injured person 
must first satisfy the entitlement provisions of section 3105 of the Michigan 
statute.31  This pivotal statutory section is considered to be the gateway to 
the no-fault PIP benefits system.32  Within that section, subsection (1) is the 
key provision.  In one sentence, that subsection defines when a person is 
entitled to receive PIP benefits.  In this regard, section 3105(1) states, 
“Under personal protection insurance an insurer is liable to pay benefits for 
accidental bodily injury arising out of the ownership, operation, 
maintenance, or use of a motor vehicle as a motor vehicle, subject to the 
provisions of this chapter.”33 

As a result of the interplay between the entitlement provisions of 
section 3105(1) and the allowable-expense provisions of section 
3107(1)(a), there are basically two statutory requirements that an injured 
accident victim must establish before being able to collect allowable 
expense benefits: (1) it must be established that the injured person is legally 
entitled to receive PIP benefits by satisfying the entitlement provisions of 
section 3105(1) of the Act;34 and (2) the injured person must satisfy the 
specific elements set forth in section 3107(1)(a)35 to impose liability on the 
no-fault insurer for the payment of specific allowable-expense claims under 
that statute.  

As previously alluded to, under the basic scheme established by the 
No-Fault Act, an accident victim also has a right to pursue a tort-liability 
claim against the at-fault driver to recover two types of damages.36  Those 
damages consist of noneconomic loss and excess economic loss.  Claims 
for noneconomic loss require that the victim sustain one of three threshold 
injuries identified in section 3135 of the No-Fault Act: (1) serious 
impairment of body function; (2) permanent serious disfigurement; or (3) 
                                                 
 29. See Swantek v. Auto. Club of Mich. Ins. Group, 325 N.W.2d 588, 590 
(Mich. Ct. App. 1982). 
 30. See Heinz v. Auto Club Ins. Ass’n, 543 N.W.2d 4, 5 (Mich. Ct. App. 1995). 
 31. MICH. COMP. LAWS ANN. § 500.3105(1)-(4) (West 2002) (discussing 
generally what is required for an insurer to be liable under personal-protection 
insurance). 
 32. See Drake v. Citizens Ins. Co. of Am., 715 N.W.2d 387, 389 (Mich. Ct. 
App. 2006); Rice v. Auto Club Ins. Ass’n, 651 N.W.2d 188, 192 (Mich. Ct. App. 
2002). 
 33. § 500.3105(1). 
 34. Id. 
 35. § 500.3107(1)(a). 
 36. §§ 500.3135(1), (3)(c). 
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death.37  Claims for excess economic loss deal with certain economic 
damages suffered by the injured person that exceed what is compensable by 
way of PIP benefits, such as wage loss beyond three years.38  These excess-
economic-loss claims do not require proof of a threshold injury.39  The 
legal causation standards applicable to tort-liability claims under the 
Michigan No-Fault Act are the same proximate-cause principles that are 
applicable to all tort claims governed by Michigan common law.40 

C.  Framing the Causation Issue 
The causation issue addressed in this Article arises because neither the 

entitlement provisions of section 3105(1) nor the allowable expense benefit 
provisions of section 3107(1)(a) contain any specific definitional language 
that establishes the legal causation standard that must be met to satisfy each 
of these two statutory sections.41  Clearly, the statutory language contained 
in both of these subsections—and the case law that has discussed these 
subsections—imposes causation requirements.  The question then becomes, 
what are those legal causation requirements?  More specifically, are the 
causation requirements under the entitlement provisions of section 3105(1) 
any different from the causation requirements applicable to the allowable 
expense benefit provisions of section 3107(1)(a)?  

The search for the answer to this question begins with recognizing that 
there is a difference between “entitlement to benefits” under section 
3105(1) and “liability to pay allowable expense benefits” under section 
3107(1)(a).  The concept of entitlement to benefits generally involves the 
question of whether there was an injury-producing event that satisfies the 
requirements of section 3105(1).42  Under such an analysis, the focus is 
primarily on how the injury-producing event happened and its relationship 
to a motor vehicle.43  The concept of liability to pay allowable expense 
benefits under section 3107(1)(a), however, generally focuses on whether 
the claimant’s medical condition and the claimant’s need for specific 
medical services are sufficiently related to the injury that gives rise to no-

                                                 
 37. § 500.3135(1). 
 38. § 500.3135(3)(c). 
 39. See id. (distinguishing when a threshold injury is required pursuant to 
section 3105(1) and section 3105(3)(c)). 
 40. See 1 MICHIGAN MODEL CIVIL JURY INSTRUCTIONS ch. 36 (Supp. 2009), 
available at http://courts.mi.gov/mcji/MCJI.htm. 
 41. §§ 500.3105(1), .3107(1)(a). 
 42. § 500.3105(1). 
 43. See GEORGE T. SINAS & WAYNE MILLER, MOTOR VEHICLE NO-FAULT LAW 
IN MICHIGAN 49-135 (2008). 
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fault benefit entitlement—thus rendering the no-fault insurer liable to pay 
for those specific allowable expense benefits under section 3107(1)(a).44 

Clearly, the concepts of entitlement to benefits and liability for 
payment of allowable expense benefits both imply causal-connection 
requirements.  As previously indicated, the question is whether those 
causation requirements are different.  It is the thesis of this Article that 
Michigan appellate decisions,45 and in particular the Michigan Supreme 
Court’s recent decision in Scott,46 have established that the legal causation 
requirements under both sections 3105(1) and 3107(1)(a) are identical.  
The recognition of this principle by bench and bar should greatly clarify 
and simplify the law of causation as it applies to claims for no-fault PIP 
benefits.   

D.  Framing the Griffith Issue 
On June 14, 2005, the Michigan Supreme Court decided Griffith ex rel. 

Griffith v. State Farm Mutual Automobile Insurance Co.47  A number of 
insurance companies contend that Griffith substantially changes the extent 
to which some types of products, services, and accommodations are 
compensable under the allowable expense benefit provision of section 
3107(1)(a) of the No-Fault Act.48  In Griffith, the Michigan Supreme Court 
held that a no-fault insurance company was not obligated to pay for the cost 
of food consumed by a catastrophically injured person who was cared for at 
home and whose food needs had been unaffected by the accident.49  The 
court reasoned that because the injured person did not require a special diet 
as a result of his injuries, there was an insufficient causal connection 
between his auto accident and his food expenses to trigger the insurer’s 
liability to pay allowable expense benefits under the provisions of section 

                                                 
 44. See, e.g., Griffith ex rel. Griffith v. State Farm Mut. Auto. Ins. Co., 697 
N.W.2d 895, 903 (Mich. 2005) (“[Section 3107(1)(a)] specifically limits 
compensation to charges for products or services that are reasonably necessary ‘for 
an injured person’s care, recovery, or rehabilitation.’  This context suggests that 
‘care’ must be related to the insured’s injuries.”); Begin v. Mich. Bell Tel. Co., 773 
N.W.2d 271, 281 (Mich. Ct. App. 2009) (stating that an allowable expense under 
section 3107(1)(a) must be sufficiently related to injuries sustained in a motor-
vehicle accident). 
 45. See ROBERT E. LOGEMAN, MICHIGAN NO-FAULT AUTOMOBILE CASES T-13 
to T-39 (3d ed. Supp. 2009) (tabulating significant cases). 
 46. Scott v. State Farm Mut. Auto. Ins. Co., 766 N.W.2d 273 (Mich. 2009). 
 47. 697 N.W.2d 895. 
 48. See Begin, 773 N.W.2d 271; Hoover v. Mich. Mut. Ins. Co., 761 N.W.2d 
801 (Mich. Ct. App. 2008). 
 49. Griffith, 697 N.W.2d at 906. 
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3107(1)(a).50  Since the Griffith decision was released, many insurance 
companies contend that they are now only obligated to pay the difference 
between a plaintiff’s costs for home accommodations and handicap-
accessible transportation and the plaintiff’s costs for housing and 
transportation prior to being injured.51  As such, these insurers argue that, 
in Griffith, the Michigan Supreme Court incorporated the concept of 
incrementalism into the jurisprudence of the Michigan no-fault law.52 

In a nutshell, incrementalism is the notion that a no-fault insurer can 
reduce its liability to pay allowable expense benefits under section 
3107(1)(a) by some amount that approximates what  the injured person 
would have consumed or would have needed if the injury in question had 
not occurred.53  Under incrementalism, a no-fault insurer is permitted to 
engage in an analysis that looks at what the injured person would have 
needed, consumed, or otherwise utilized had the injury not occurred.54 

As this Article will explain, Michigan appellate courts have rejected 
the concept of incrementalism in several contexts prior to Griffith.55  
Moreover, there is nothing in the Griffith decision that adopts 
incrementalism.56  In addition, case law subsequent to Griffith confirms 
                                                 
 50. Id. at 903. 
 51. See, e.g., Hoover, 761 N.W.2d at 810 (challenging an award of insurance 
benefits covering “property taxes, standard utility bills, homeowner’s insurance, 
home maintenance costs, telephone bills, dumpster expenses, elevator inspection 
costs, home security system expenses, cleaning stipends . . . , and snow removal”). 
 52. But see Begin, 773 N.W.2d at 280.  In rejecting the notion that Griffith had 
adopted incrementalism, the court stated, “[W]e reject defendants’ bright-line rule 
that if an injured person uses a product, service, or accommodation both before and 
after the person’s motor vehicle accident, it cannot for that reason meet the 
statutory causal relationship tests clarified in Griffith for an ‘allowable expense’ no-
fault benefit.  Rather, the Griffith Court held that a product, service, or 
accommodation an injured person uses both before and after a motor vehicle 
accident might be an ‘allowable expense’ no-fault benefit depending on the 
particular facts and circumstances involved.”  Id. 
 53. See Hoover, 761 N.W.2d at 808 (“The analysis necessarily entails a 
comparison between costs associated with circumstances as they actually exist, 
which includes reflection on a life scarred and affected by injuries sustained in an 
automobile accident, and costs associated with a life unscarred by injuries, which 
would include examination of circumstances that existed preinjury or that would in 
all likelihood have transpired absent the injury.”). 
 54. See id. 
 55. See Davis v. Citizens Ins. Co. of Am., 489 N.W.2d 214 (Mich. Ct. App. 
1992); Sharp v. Preferred Risk Mut. Ins. Co., 370 N.W.2d 619 (Mich. Ct. App. 
1985). 
 56. Griffith ex rel. Griffith v. State Farm Mut. Auto. Ins. Co., 697 N.W.2d 895, 
903 (Mich. 2005). 
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that incrementalism is not the proper analytical standard to be utilized in 
determining the extent to which a no-fault insurer is liable to pay for the 
cost of handicap-accessible transportation and housing accommodations for 
catastrophically injured accident victims.57     

II.  NO-FAULT PIP CAUSATION LAW 

A.  Entitlement to No-Fault PIP Benefits—Section 3105 
The appellate case law decided under the entitlement provisions of 

section 3105(1) has evolved over many years and has demonstrated that 
entitlement to benefits goes far beyond bodily injury sustained in 
traditional motor-vehicle collisions.58  On the contrary, section 3105(1) 
creates entitlement to PIP benefits in a number of noncollision situations, 
such as injuries involving vehicular maintenance, vehicular loading and 
unloading, and occupancy of parked cars.59  In recognizing the broad scope 
of PIP benefit entitlement, the appellate case law under section 3105(1) has 
produced a five-part test to determine when an injury victim is entitled to 
recover no-fault PIP benefits under the Act.  The five elements of this test 
are as follows: 

(1)  there must be a motor vehicle involved in the accident, 
as that term is defined in the statute (section 
3101(2)(e));  

(2) the claim must involve a bodily injury, rather than 
some disease or latent medical condition;  

                                                 
 57. See Begin, 773 N.W.2d at 280; Chappel v. Auto-Owners Ins. Co., No. 
260561, 2006 WL 3230765 (Mich. Ct. App. Oct. 3, 2006); Chartier v. Auto. Club 
Ins. Ass’n, No. 257301, 2006 WL 73624 (Mich. Ct. App. Jan. 12, 2006). 
 58. See, e.g., Rice v. Auto. Club Ins. Ass’n, 651 N.W.2d 188 (Mich. Ct. App. 
2002) (allowing recovery for a driver who was injured while fueling equipment 
with a fueling truck); Kreighbaum v. Auto Club Ins. Ass’n, 428 N.W.2d 718 (Mich. 
Ct. App. 1988) (allowing recovery for a driver who slowed to avoid hitting a deer 
and was struck by bullets from a hunter’s rifle); Davis v. Auto Owners Ins. Co., 323 
N.W.2d 418 (Mich. Ct. App. 1982) (allowing recovery where a tow-truck driver 
was struck while standing next to his parked vehicle). 
 59. See Miller v. Auto-Owners Ins. Co., 309 N.W.2d 544, 545-47 (Mich. 1981) 
(discussing entitlement to PIP benefits for injuries involving vehicular maintenance 
and occupancy of parked cars); Arnold v. Auto-Owners Ins. Co., 269 N.W.2d 311, 
313 (Mich. Ct. App. 1978) (“[W]e conclude that § 3106(b) makes compensable 
injuries which are a direct result of physical contact with property being lifted onto 
or lowered from the parked vehicle in the loading or unloading process.”). 
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(3)  the injury giving rise to the claim must be accidental in 
the sense that it was not caused intentionally by the 
claimant (see section 3105(4));  

(4)  the injury must be closely related to the 
transportational function of a motor vehicle; and 

(5)  there must be a sufficient causal nexus between the 
injury and the use of the vehicle that is more than 
incidental or fortuitous.60  

Only the fifth element of this five-part test specifically deals with the 
issue of causation.  That element is the requirement that there be a 
sufficient causal nexus between the injury and the use of the vehicle.61  
However, the second element of the entitlement test, which deals with the 
requirement that there be some bodily injury as opposed to a latent disease 
or condition, sets the stage for a full understanding of the causal-nexus 
element of the five-part entitlement test.62  This is especially true with 
regard to how that particular element has been applied to situations 
involving aggravation of prior existing conditions.63  Therefore, the bodily 
injury element of the five-part entitlement test will first be explored. 

1.  The Bodily Injury Requirement 
The second prong of the five-part entitlement test requires that there be 

a bodily injury that gives rise to a claim.64  Early case law dealt with 
situations where entitlement to benefits was disputed because the claim 
was based upon a medical condition that was not the result of a single 
accident that occurred at a specific moment at a specific location.65  Rather, 

                                                 
 60. See Morosini v. Citizens Ins. Co. of Am., 602 N.W.2d 828, 829-32 (Mich. 
1999) (per curiam); McKenzie v. Auto Club Ins. Ass’n, 580 N.W.2d 424, 426, 429 
(Mich. 1998); Wheeler v. Tucker Freight Lines Co., 336 N.W.2d 14, 15-17 (Mich. 
Ct. App. 1983) (per curiam). 
 61. See McKenzie, 580 N.W.2d at 429 (stating that PIP benefits cannot be 
obtained where the requisite nexus between an injury and the transportational 
function of a vehicle is lacking). 
 62. See Mollitor v. Associated Truck Lines, 364 N.W.2d 344, 346 (Mich. Ct. 
App. 1985); McKim v. Home Ins. Co., 349 N.W.2d 533 (Mich. Ct. App. 1984); 
Randles v. Carriers Ins. Co., 361 N.W.2d 6 (Mich. Ct. App. 1984); Wheeler, 336 
N.W.2d 14. 
 63. See Mollitor, 364 N.W.2d at 346; McKim, 349 N.W.2d 533; Randles, 361 
N.W.2d 6; Wheeler, 336 N.W.2d 14. 
 64. See MICH. COMP. LAWS ANN. § 500.3105(1) (West 2002) (requiring bodily 
injury for PIP benefit recovery). 
 65. See, e.g., Randles, 361 N.W.2d at 7, 9 (deciding that the back injury was 
caused by prolonged use of body while at work); Wheeler, 336 N.W.2d at 15-17 
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claims were made where a medical condition resulted over a period of time 
as a result of cumulative activities connected with the use of motor 
vehicles.66  In these situations, the appellate courts have held that benefits 
are generally not available.67  On the contrary, to constitute a bodily injury, 
as contemplated in section 3105(1), the courts have held that there must be 
a single injury-producing event.68  This was made clear in Wheeler v. 
Tucker Freight Lines Co. where the plaintiff complained that he had 
sustained a back disability that was the result of many years of driving a 
truck.69  The court of appeals held that this was not a bodily injury as 
required by section 3105(1) and stated: 

Reading the no-fault act as a whole, we conclude that the 
Legislature intended to authorize the payment of personal 
protection insurance benefits only for an injury sustained 
in a single accident, having a temporal and spatial location.  
Accordingly, we hold that “accidental bodily injury” as 
that phrase is used in the no-fault act is an injury resulting 
from only such an accident.  
 
Mr. Wheeler’s injury arose from a series of events 
spanning many years of driving and many miles of 
roadway.  It is not attributable to a single accident.  We 
hold, therefore, that, as a matter of law, Mr. Wheeler’s 
injury is not “accidental bodily injury” under the no-fault 
act.70 

One year later, in McKim v. Home Insurance Co.,71 the court of appeals 
somewhat softened its holding in Wheeler.  In McKim, the court reversed 
the trial court’s ruling that a plaintiff who sustained a heart attack while 
unloading a semitrailer during the course of his employment could not, as a 
matter of law, recover PIP benefits under section 3105(1).72  The trial court 
had held that the plaintiff’s heart attack did not entitle him to PIP benefits 
                                                                                                                 
(holding that bodily injury did not exist when caused by a series of events over a 
prolonged period of time). 
 66. See, e.g., Randles, 361 N.W.2d at 7, 9; Wheeler, 336 N.W.2d at 15-17. 
 67. See, e.g., Wheeler, 336 N.W.2d at 14, 16 (holding that the plaintiff could 
not recover because his “injury arose from a series of events spanning many years 
of driving and many miles of roadway”). 
 68. See, e.g., id. (noting that the “no-fault act assume[s] that the accident 
occurred at a particular point in time”). 
 69. Id. at 15. 
 70. Id. at 16-17. 
 71. 349 N.W.2d 533 (Mich. Ct. App. 1984). 
 72. Id. at 535-36. 
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because it was not a bodily injury as defined in section 3105(1).73  In 
reversing the trial court, the court of appeals held that the claim presented a 
question of fact for the jury and stated in pertinent part: 

While defendant Home argues strenuously that the 
accident or heart problem was caused by 44 years of 
accumulated blockage of plaintiff’s arteries, this Court and 
its interpretation of the act must deal with the nationwide 
acceptance of the proposition that physical strain can cause 
cardiac disability or death. . . .  
 
. . . . 
 
. . . [G]iven the widely accepted premise that 
cardiovascular disabilities can be caused by physical strain, 
we conclude that the instant case is not one properly 
resolved by summary judgment . . . . Whether plaintiff’s 
myocardial infarction and the resulting disability are 
directly traceable to his unloading of the trailer in 
Milwaukee, Wisconsin, involves a factual question, 
presumably one to be resolved by the jury.74 

Similar principles were recognized by the court of appeals in Randles 
v. Carriers Insurance Co., where the court held that PIP benefits were not 
available to a plaintiff who sustained back injuries as a result of “wear and 
tear” on his back from his employment as a yardman for a trucking 
company.75 

The principles of Wheeler and McKim were reaffirmed by the court of 
appeals in Mollitor v. Associated Truck Lines Co.76  Mollitor involved a 
truck driver who developed carpal tunnel syndrome in his wrist.77  The 
court held that for the truck driver to collect no-fault PIP benefits, it would 
be necessary for him to show that he sustained an accidental bodily injury 
attributable to a single, specific incident.78  Benefits would not be 
recoverable if the condition resulted from a series of events, such as a 
gradually deteriorating physical condition attributable to many years of 

                                                 
 73. Id. at 535. 
 74. Id. at 535-36 (internal quotations and citations omitted). 
 75. 361 N.W.2d 6, 9 (Mich. Ct. App. 1984). 
 76. See Mollitor v. Associated Truck Lines Co., 364 N.W.2d 344 (Mich. Ct. 
App. 1985). 
 77. Id. at 345. 
 78. Id. at 346. 



118 THOMAS M. COOLEY LAW REVIEW [Vol. 27:1 

employment as a truck driver.79  However, in reaching this holding, the 
Mollitor court made it very clear that a specific event that “aggravates a 
pre-existing condition” may qualify for PIP benefit entitlement.80  In this 
regard, the court stated:  

[S]ummary judgment for either defendant or plaintiff 
would have been improper in the instant case since a 
question of fact was presented as to whether plaintiff’s 
disability was the result of what occurred on October 17 
when plaintiff attempted to open the door of his semitrailer 
or was due to years of repetitive use of plaintiff’s hands 
and wrists while loading, unloading and driving his truck. 
That question was properly presented to the jury which, 
based on the testimony presented, decided in favor of 
defendant. 
 
. . . . 
 
. . . Wheeler does not hold that a condition precipitated by 
an accidental injury is automatically outside the scope of 
the no-fault statute because it results in part from a pre-
existing condition.  Even under Wheeler, an injured party 
may recover if he can demonstrate that the accident 
aggravated a pre-existing condition.  This Court so held in 
McKim v. Home Ins. Co.81  

The Michigan Supreme Court has endorsed the definition of accidental 
bodily injury adopted by the court of appeals in Wheeler and McKim.  This 
occurred in Nehra v. Provident Life & Accident Insurance Co., a case that 
dealt with disability insurance.82  In Nehra, the Michigan Supreme Court 
held that a plaintiff who had developed disabling bilateral carpal tunnel 
syndrome due to prolonged repetition of hand movements had not sustained 
an accidental bodily injury for purposes of disability coverage under an 
insurance policy.83  In so holding, the court specifically relied on Wheeler 
and McKim, reasoning that the plaintiff had not suffered a discrete injury 
and that “[n]o single event caused the disability.”84  Likewise, the court 

                                                 
 79. Id. 
 80. Id. at 347. 
 81. Id. at 346-67 (citing McKim v. Home Ins. Co., 349 N.W.2d 533 (Mich. Ct. 
App. 1984)). 
 82. See 559 N.W.2d 48, 50 (Mich. 1997). 
 83. See id. 
 84. Id. at 51. 
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noted that the word accidental “is not ambiguous insofar as its ordinary 
meaning includes the temporal and spatial elements discussed in the no-
fault cases. . . . Without the temporal/spatial component, the word 
‘accidental’ adds almost nothing to the phrase ‘accidental bodily 
injuries.’”85  More recently, in the unpublished no-fault case of Davidson v. 
Auto-Owners Insurance Co., the court of appeals followed Wheeler, 
McKim, and Nehra in holding that the plaintiff had not sustained an 
accidental bodily injury when he gradually developed back and lower-leg 
pain over the course of a thirteen-hour work day as a delivery truck 
driver.86 

The early cases of Wheeler, McKim, and Mollitor clearly establish that 
the accidental-bodily-injury requirement of section 3105(1) can be satisfied 
by proving that a single event occurring on a specific date and time either 
(1) produced the medical condition that is the subject of the PIP claim, or 
(2) aggravated a previously existing condition or vulnerability that now 
serves as the basis of the PIP claim.87  However, the case law dealing with 
the accidental-bodily-injury test of entitlement to PIP benefits does not 
address the nature and extent of the causal connection that must be 
demonstrated between the specific event in question and the nature of the 
injury that resulted from that event.88  That issue was addressed when the 
appellate courts articulated the arising out of, or causal nexus, prong of the 
five-part test that established what must be demonstrated to satisfy the 
entitlement provisions of section 3105(1).89  This causal-nexus requirement 
is addressed below. 

2.  The Causal-Nexus Requirement 
The causal-nexus test under section 3105(1) is perhaps the most 

complex and heavily litigated component of the five-part entitlement test.  
This test is based on the phrase “arising out of” in section 3105(1).90  The 
causal-nexus test requires the existence of a sufficient causal link between 
the injury that occurred and the ownership, operation, maintenance, or use 

                                                 
 85. Id. 
 86. Davidson v. Auto-Owners Ins. Co., No. 275074, 2008 WL 782640, at *4 
(Mich. Ct. App. Mar. 25, 2008). 
 87. Mollitor v. Associated Truck Lines, 364 N.W.2d 344, 347 (Mich. Ct. App. 
1985); McKim v. Home Ins. Co., 349 N.W.2d 533, 535-36 (Mich. Ct. App. 1984); 
Wheeler v. Tucker Freight Lines Co., Inc., 336 N.W.2d 14, 16-17 (Mich. Ct. App. 
1983).  
 88. See supra text accompanying notes 64-87. 
 89. See infra text accompanying notes 90-129. 
 90. MICH. COMP. LAWS ANN. § 500.3105(1) (West 2002).  
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of a motor vehicle that “need not approach proximate cause.”91  
Furthermore, courts have held that “where [the] use of the vehicle is one of 
the causes of the injury, a sufficient causal connection is established even 
though there exists an independent cause.”92   

The causal-nexus test has evolved over a period of many years and 
through many cases.  One of the earliest and most significant cases in the 
evolution of the causal-nexus test is Shinabarger v. Citizens Mutual 
Insurance Co.93  This case has been cited frequently in subsequent 
appellate decisions.  In Shinabarger, the court of appeals dealt with a 
situation where the plaintiff’s decedent sustained an injury while he was 
using his automobile to shine deer.94  After the plaintiff’s decedent had 
illuminated a deer in his headlights, he stopped his vehicle momentarily to 
get out and shoot the animal.95  As he was attempting to re-enter the 
vehicle, he handed his shotgun to a friend who was seated in the front 
seat.96  At some point during this exchange, the shotgun accidentally 
discharged, fatally wounding the plaintiff’s decedent.97  The question was 
whether there was a sufficient causal nexus between the use of the 
plaintiff’s automobile and his accidental shooting, which would entitle the 
plaintiff to claim benefits under section 3105(1) of the Act.98  The court 
found that the case presented a question of fact requiring jury 
determination and remanded the matter back to the trial court for further 
proceedings.99  In reaching this conclusion, the court explained important 
principles regarding the arising out of concept embodied by section 
3105(1).  In this regard, the court held: 

[C]ases construing the phrase “arising out of the . . . use of 
a motor vehicle as a motor vehicle” uniformly require that 
the injured person establish a causal connection between 
the use of the motor vehicle and the injury.  Where use of 
the vehicle is one of the causes of the injury, a sufficient 
causal connection is established even though there exists 
an independent cause.  
 

                                                 
 91. Shinabarger v. Citizens Mut. Ins. Co., 282 N.W.2d 301, 305 (Mich. Ct. 
App. 1979). 
 92. Id. 
 93. 282 N.W.2d 301. 
 94. Id. at 303. 
 95. Id. 
 96. Id. 
 97. Id. 
 98. Id. at 304. 
 99. Id. at 305. 
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The relationship between use of the vehicle and the injury 
need not approach proximate cause: 
 
[T]he term “arising out of” does not mean proximate cause 
in the strict legal sense, nor require a finding that the injury 
was directly and proximately caused by the use of the 
vehicle, nor that the insured vehicle was exerting any 
physical force upon the instrumentality which was the 
immediate cause of the injury. That almost any causal 
connection or relationship will do.  “Case law indicates 
that the injury need not be the proximate result of ‘use’ in 
the strict sense, but it cannot be extended to something 
distinctly remote. . . . Each case turns on its precise 
individual facts. The question to be answered is whether 
the injury ‘originated from’, ‘had its origin in’, ‘grew out 
of’, or ‘flowed from’ the use of the vehicle.’” 
 
Where the injury is entirely the result of an independent 
cause in no way related to the use of the vehicle, however, 
the fact that the vehicle is the site of the injury will not 
suffice to bring it within the policy coverage.100 

Based on the analysis utilized in Shinabarger, several appellate-court 
decisions over the next few years held that victims were entitled to recover 
no-fault benefits under section 3105(1), even though there was no physical 
contact between two motor vehicles.  One of the earliest cases addressing 
that scenario was Bromley v. Citizens Insurance Co. of America, where a 
motorcyclist was held to be entitled to no-fault benefits when he was 
allegedly run off the road by an automobile that crossed the center line, 
even though there was no physical contact between the motorcycle and the 
automobile.101  The court of appeals held that physical contact is not 
required as long as the requisite causal nexus between the ownership, 
operation, maintenance, and use of a motor vehicle has been factually 
established.102 

A similar holding occurred in Bradley v. Detroit Automobile Inter-
Insurance Exchange,103 a case that also dealt with injuries to a motorcyclist 
whose motorcycle collided with the back of a legally parked pickup truck 
that was situated on a dark, unlit one-way street.104  The accident occurred 
                                                 
 100. Id. (citations omitted). 
 101. 317 N.W.2d 318 (Mich. Ct. App. 1982). 
 102. Id. at 319. 
 103. 343 N.W.2d 506 (Mich. Ct. App. 1983). 
 104. Id. at 508. 



122 THOMAS M. COOLEY LAW REVIEW [Vol. 27:1 

because the motorcyclist was unable to change lanes to avoid striking the 
parked pickup truck because there was a moving automobile immediately 
adjacent to the plaintiff’s motorcycle at the time of the incident.105  The 
presence of this moving automobile prevented the plaintiff from changing 
lanes to avoid the collision.106 

The causal-nexus test under section 3105(1) was more fully developed 
in a line of five cases decided by the Michigan Supreme Court dealing with 
injuries caused by criminal assaults: Thornton v. Allstate Insurance Co.,107 
Marzonie v. Auto Club Insurance Ass’n,108 Bourne v. Farmers Insurance 
Exchange,109 Moreno v. Farmers Insurance Exchange,110 and Morosini v. 
Citizens Insurance Co. of America.111  In Thornton, the court denied PIP 
benefits to a plaintiff taxicab driver who sustained severe injuries when a 
passenger shot him in the neck with a pistol, robbed him, and dragged him 
from the vehicle.112  The court denied benefits on the basis of the causal-
nexus test, finding that there was not a sufficient relationship between the 
shooting of the plaintiff and the vehicular use of the taxicab.113  On the 
contrary, the court found that the connection was no more than incidental 
and fortuitous.114  In so ruling, the court held: 

In drafting MCL 500.3105(1), the Legislature limited no-
fault PIP benefits to injuries arising out of the “use of a 
vehicle as a motor vehicle.”  In our view, this language 
shows that the Legislature was aware of the causation 
dispute and chose to provide coverage only where the 
causal connection between the injury and the use of a 
motor vehicle is more than incidental, fortuitous, or “but 
for.”  The involvement of the car in the injury should be 
“directly related to its character as a motor vehicle.” . . . 
 
The connection in this case between the debilitating 
injuries suffered by Mr. Thornton and the use of the 
taxicab as a motor vehicle is no more than incidental, 
fortuitous, or “but for.”  The motor vehicle was not the 

                                                 
 105. Id. at 507-08. 
 106. Id. at 508. 
 107. 391 N.W.2d 320 (Mich. 1986). 
 108. 495 N.W.2d 788 (Mich. 1992) (per curium). 
 109. 534 N.W.2d 491 (Mich. 1995). 
 110. 562 N.W.2d 199 (Mich. 1997). 
 111. 602 N.W.2d 828 (Mich. 1999). 
 112. Thornton, 391 N.W.2d at 321, 328. 
 113. Id. at 328. 
 114. Id. 
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instrumentality of the injuries.  The motor vehicle here was 
merely the situs of the armed robbery—the injury could 
have occurred whether or not Mr. Thornton used a motor 
vehicle as a motor vehicle.  The relation between the 
functional character of the motor vehicle and Mr. 
Thornton’s injuries was not direct—indeed, the relation is 
at most incidental. 
 
. . . . 
 
In this case, the injuries suffered by Mr. Thornton are not 
covered by PIP benefits under the no-fault policy because 
there was, at most, no more than an incidental and 
fortuitous causal relation between his injuries and the use 
of a motor vehicle as a motor vehicle.115 

The court reached a similar result in Marzonie, where it once again 
denied no-fault benefits to a plaintiff who, while occupying a motor 
vehicle, was shot by a person outside of the vehicle.116  

Similarly, in Bourne, the court applied the causal-nexus test and held 
that the plaintiff was not entitled to benefits under section 3105(1) where 
the plaintiff sustained injuries after being beaten during a car-jacking.117  In 
denying benefits, the court cited Thornton and held that the “plaintiff’s 
vehicle was at best the situs of the injury, which is not a sufficient 
condition to establish the requisite causal connection between the injury 
and the vehicle.”118 

In Moreno, the court peremptorily reversed the court of appeals and 
found that the plaintiff was not entitled to no-fault benefits where he 
sustained a fractured skull as a result of being hit in the head by a piece of 
concrete that was thrown at the vehicle while he was a passenger.119  Citing 
Bourne, the court held, “Plaintiff was the victim of an assault, injured when 
he was struck by a piece of concrete thrown at the vehicle in which he was 
riding.  His injuries did not arise out of the use of the vehicle as a motor 
vehicle.”120 

In Morosini, the court applied the causal-nexus test and held that the 
plaintiff was not entitled to benefits under section 3105(1) where the 
                                                 
 115. Id. at 327-28 (citations omitted). 
 116. Marzonie v. Auto Club Ins. Ass’n, 495 N.W.2d 788, 788-89 (Mich. 1992) 
(per curiam). 
 117. Bourne v. Farmers Ins. Exch., 534 N.W.2d 491, 492, 495 (Mich. 1995). 
 118. Id. at 494. 
 119. Moreno v. Farmers Ins. Exch., 562 N.W.2d 199 (Mich. 1997). 
 120. Id. at 199 (citing Bourne, 534 N.W.2d 491).  
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plaintiff sustained an assault injury that occurred after his vehicle and 
another vehicle were involved in a rear-end collision and the two drivers 
exited their vehicles at the scene to exchange information.121  As they were 
doing so, a fight ensued resulting in an injury to the plaintiff.122  In 
peremptorily reversing the court of appeals, the court cited its decisions in 
Thornton, Marzonie, and Bourne, and held that the assault that occurred in 
this case was not sufficiently causally related to the use of a motor 
vehicle—even though the injury occurred while the two drivers were 
discharging their statutory obligation under the Motor Vehicle Code, to 
stop at the scene of a property-damage accident and exchange 
information.123  In denying benefits, the court cited its recent decision in 
McKenzie v. Auto Club Insurance Ass’n, in which it held that for a claimant 
to be entitled to no-fault benefits under section 3105(1), the injury that is 
the subject of the claim must be closely related to the transportational 
function of the motor vehicle.124  Although Morosini reaffirmed the basic 
notion that criminal assaults on drivers and passengers generally do not 
result in entitlement to PIP benefits, because of the failure to establish the 
requisite causal nexus between the injury and the use of a vehicle, 
Morosini made it clear that not every assault-based injury results in 
nonpayment of benefits.125  On the contrary, assault injuries occurring in 
connection with the transportational function of the vehicle are not, ipso 
facto, disqualified.126   

Thus, it would appear that persons who sustain bodily injury as a result 
of assaults that are closely related to the transportational function of a 
vehicle would be entitled to no-fault PIP benefits.  Such would be the case 
where a person is intentionally run over by a moving vehicle or is pushed 
out of a moving vehicle.  Although these are assaultive situations, the 
injuries are directly related to a force closely related to the transportational 
function of the vehicle. 

This conclusion is further supported by the recent appellate decision in 
University Rehabilitation Alliance Inc. v. Farm Bureau Insurance Co., 
where the court of appeals upheld the trial court’s holding that the 
defendant insurer unreasonably denied benefits where the plaintiff 
                                                 
 121. Morosini v. Citizens Ins. Co. of Am., 602 N.W.2d 828, 830-31 (Mich. 
1999). 
 122. Id. at 829. 
 123. Id. at 831-32 (citing Bourne, 534 N.W.2d 491; Marzonie v. Auto Club Ins. 
Ass’n, 495 N.W.2d 788 (Mich. 1992); Thornton v. Allstate Ins. Co., 391 N.W.2d 
320 (Mich. 1986)). 
 124. Morosini, 602 N.W.2d at 830-31 (citing McKenzie v. Auto Club Ins. Ass’n, 
580 N.W.2d 424 (Mich. 1998)). 
 125. Id. at 831-32. 
 126. See id. at 830-31. 
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sustained a severe brain injury when she was pushed out of a moving motor 
vehicle.127  The court of appeals held that this was not a legitimate basis to 
deny benefits as there is “no [per se] rule precluding PIP benefits for 
injuries resulting from an assault.”128  Instead, the court of appeals 
emphasized, “[The plaintiff’s] injuries directly resulted from her falling out 
of the motor vehicle while it was in motion and being used for 
transportation.”129 

There have literally been scores of decisions dealing with the causal-
nexus prong of the five-part test regarding entitlement to benefits under 
section 3105(1).  A review of all of those cases is impossible in the context 
of this Article.  However, the decisions cited and analyzed above fairly 
characterize the current status of the causal-nexus test used to determine 
entitlement to benefits under section 3105(1).  The question that then 
emerges from the evolution of the causal-nexus test is whether that same 
causal-nexus test also applies to determine an insurer’s liability to pay 
specific allowable expense benefits under section 3107(1)(a).  That issue 
will be explored below.  

B.  Liability to Pay No-Fault Allowable Expenses—Section 
3107(1)(a) 

Proving entitlement to no-fault benefits under section 3105(1) is not 
the same thing as proving liability for payment of specific allowable 
expense benefits under section 3107(1)(a).130  A person becomes eligible to 
claim PIP benefits by satisfying the requirements of section 3105(1).131  On 
the other hand, once entitlement has been established, the injured person 
must satisfy the requirements of 3107(1)(a) in order to claim a particular 
expense as an allowable expense benefit.132 

That section renders an insurer liable to pay allowable expense benefits 
for “all reasonable charges incurred for reasonably necessary products, 
services and accommodations for an injured person’s care, recovery, or 
rehabilitation.”133  Under this language, an insurer is only obligated to pay 
“reasonable charges” and only where those charges are “reasonably 

                                                 
 127. 760 N.W.2d 574, 579 (Mich. Ct. App. 2008), appeal denied, 763 N.W.2d 
908 (Mich. 2009). 
 128. Id. at 578. 
 129. Id.  
 130. Compare MICH. COMP. LAWS ANN. § 500.3107(1)(a) (West 2002) with § 
500.3105(1). 
 131. See § 500.3105(1). 
 132. § 500.3107(1)(a). 
 133. Id. 
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necessary” for the injured person’s care, recovery, or rehabilitation.134  
Neither of those terms, as used in section 3107(1)(a), are defined anywhere 
in the no-fault statute.135   

It is clear that section 3107(1)(a) does not contain any specific 
causation language.136  In other words, the legislature did not insert phrases 
such as causally connected, proximately caused, or causally related in the 
text of section 3107(1)(a).137  The legislature could have done so, but it 
chose not to.  Nevertheless, the text of section 3107(1)(a) suggests that 
some type of causal connection must be established between the injury that 
satisfied the entitlement provisions of section 3105(1) and the product, 
service, or accommodation that the injured person is now claiming the 
insurer is obligated to pay under section 3107(1)(a).138  The statutory 
language that suggests the necessity to prove some type of causal 
connection is the word “for,” as used in section 3107(1)(a).139  In other 
words, the product, service, or accommodation in question must be for 
accident-related care, recovery, or rehabilitation.  The Michigan Supreme 
Court acknowledged this basic point in Griffith,140 a decision that will be 
discussed subsequently in greater detail.  However, because the statutory 
language of section 3107(1)(a) does not provide a more precise description 
of the requisite causal connection contemplated by that subsection, it is 
necessary to resort to the case law that has developed to resolve this 
question. 

A good place to begin the analysis of the causation requirements of 
section 3107(1)(a) is to look at the Michigan Model Civil Jury Instructions 
that are applicable to no-fault PIP claims.141  Instruction 35.02 makes 
general reference to the issue of causation.142  This instruction is entitled 
“No-Fault First-Party Benefits Action: Burden of Proof.”143  It does not 
specifically indicate if it is intended for use in entitlement cases under 
section 3105(1) or to determine liability for payment of allowable expenses 
under section 3107(1)(a) or both.144  It simply states the plaintiff’s general 
                                                 
 134. Id. 
 135. §§ 500.3101–.3179. 
 136. § 500.3107(1)(a). 
 137. Id. 
 138. Id. 
 139. Id. 
 140. Griffith ex rel. Griffith v. State Farm Mut. Auto. Ins. Co., 697 N.W.2d 895 
(Mich. 2005). 
 141. 1 MICHIGAN MODEL CIVIL JURY INSTRUCTIONS ch. 35 (Supp. 2009), 
available at http://courts.mi.gov/mcji/MCJI.htm. 
 142. Id. ch. 35, § 35.02, at 35-15 to -16. 
 143. Id. ch. 35, § 35.02, at 35-15. 
 144. See id. ch. 35, § 35.02, at 35-15 to -16. 
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burden with regard to causation, thereby implying that the instruction is 
applicable to entitlement as well as allowable-expense-liability 
scenarios.145  Section 35.02 of the jury instructions states in pertinent part: 

In order for the plaintiff to recover no-fault benefits from 
the defendant, the plaintiff has the burden of proof on each 
of the following: 
 
. . . . 
 
b. (that plaintiff’s injuries arose out of the [ownership / or / 
operation / or / maintenance / or / use] of a motor vehicle 
as a motor vehicle)  
 
c. (that plaintiff incurred allowable expenses which consist 
of reasonable charges for reasonably necessary products, 
services and accommodations for the plaintiff’s care, 
recovery or rehabilitation)146 

As previously noted, Michigan appellate courts have made it clear, for 
many years, that if an auto accident results in the aggravation of a prior 
existing condition, entitlement to benefits is established under section 
3105(1), and the insurer may be obligated to pay appropriate allowable 
expenses under section 3107(1)(a).147  Therefore, persons who have prior 
existing conditions that are aggravated by motor-vehicle accidents are 
entitled to allowable expense benefits under section 3107(1)(a) if the 
elements of that subsection are satisfied.148  

There is clearly interplay between PIP benefit entitlement and  
allowable expense benefit liability.  This has been demonstrated through 
the years in a number of unpublished court of appeals opinions.  For 
example, in Henderson v. Auto Club Insurance Ass’n, the plaintiff was an 
87-year-old man who was hit by a car and suffered a traumatic brain 
injury.149  Before the accident, he lived independently.150  After the 
accident, he was totally dependent on himself for care.151  The defendant 
                                                 
 145. Id. 
 146. Id. ch. 35, § 35.02, at 35-15. 
 147. See Mollitor v. Associated Truck Lines, 364 N.W.2d 344, 347 (Mich. Ct. 
App. 1985); Randles v. Carriers Ins. Co., 361 N.W.2d 6, 7 (Mich. Ct. App. 1984); 
McKim v. Home Ins. Co., 349 N.W.2d 533, 535 (Mich. Ct. App. 1984). 
 148. Mollitor, 364 N.W.2d at 347. 
 149. Henderson v. Auto Club Ins. Ass’n, No. 96310, slip op. at 1 (Mich. Ct. App. 
filed June 19, 1987). 
 150. Id. at 2. 
 151. Id. 
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hired an independent medical examiner who opined that the plaintiff had 
preexisting Alzheimer’s disease that would have disabled him within a year 
or so regardless of the plaintiff’s auto-accident injury.152  The court of 
appeals reaffirmed its earlier holdings in Mollitor and McKim—that no-
fault benefits were available in cases involving aggravation of preexisting 
conditions—and held that the plaintiff in Henderson was entitled to 
benefits.153  The court emphasized that when the condition in question is 
the product of both preexisting conditions and the accident, the insurer has 
the responsibility to pay no-fault benefits.154  The issue of whether the 
causal-nexus requirement utilized to determine entitlement to PIP benefits 
under section 3105(1) is the same as the causation requirement under 
section 3107(1)(a) regarding an insurer’s liability to pay specific allowable 
expense benefits was finally determined when the Michigan Supreme Court 
decided Scott v. State Farm Mutual Automobile Insurance Co.155  This 
important, new decision is discussed below.   

C.  The Emergence of a Singular Causation Test—Scott v. State 
Farm 

In Scott, the court of appeals addressed a claim for allowable expenses 
made by the plaintiff under section 3107(1)(a).  In doing so, the court 
applied the Shinabarger causal-nexus test that Michigan appellate courts 
had been applying for years to determine entitlement issues under section 
3105(1).156  The plaintiff in Scott sustained a catastrophic brain injury in a 
1981 motor-vehicle collision.157  As a result of the brain injury, the plaintiff 
suffered severely impaired judgment as well as considerable physical 
disability that made it virtually impossible for her to exercise.158  Over the 

                                                 
 152. Id.  
 153. Id. at 3 (citing Mollitor, 364 N.W.2d 344; McKim v. Home Ins. Co., 349 
N.W.2d 533 (Mich. Ct. App. 1984)). 
 154. Id. at 3, 5. 
 155. 751 N.W.2d 51 (Mich. Ct. App. 2008), cert. denied, 758 N.W.2d 249 
(Mich. 2008) (“[I]n lieu of granting leave to appeal, we vacate that portion of the 
judgment of the Court of Appeals that stated that, with respect to the causation test 
under MCL 500.3105(1), ‘almost any causal connection or relationship will do.’”), 
vacated, 766 N.W.2d 273 (Mich. 2009) (“We vacate our order dated December 3, 
2008.  On reconsideration, the application for leave to appeal the judgment of the 
Court of Appeals is considered, and it is denied, because we are not persuaded that 
the question presented should be reviewed by this court.”). 
 156. Scott, 766 N.W.2d at 273-75 (Kelly, C.J., concurring) (citing Shinabarger v. 
Citizens Mut. Ins. Co., 282 N.W.2d 301 (Mich. Ct. App. 1979)). 
 157. Id. at 273. 
 158. Id.  
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years, the plaintiff developed hyperlipidemia (high cholesterol).159  Her 
condition was quite serious and required medical treatment and 
medication.160  The plaintiff contended that her hyperlipidemia was related, 
in whole or in part, to her auto accident for two reasons, both of which 
were allegedly a result of her brain injury: (1) she had severely impaired 
judgment, causing her to consistently eat inappropriate foods; and (2) she 
was unable to exercise.161  The plaintiff’s physicians supported this claim 
and testified that both of these brain-injury-related problems were 
contributing factors to the plaintiff’s high-cholesterol disorder.162 

The trial court denied the defendant’s motion for summary disposition 
and found that the plaintiff’s claim created a question of fact for jury 
determination.163  In a unanimous opinion, the court of appeals affirmed the 
trial court’s decision and applied the causal-nexus test articulated many 
years ago by the court of appeals in Shinabarger v. Citizens Mutual 
Insurance Co.164  Pursuant to that test, the court of appeals held that the 
applicable causation standard only requires a connection between the auto-
accident injury and a claimed medical expense that is more than 
“incidental, fortuitous, or but for.”165  In fact, the court of appeals stated 
that the Shinabarger decision made it clear that “[a]lmost any causal 
connection will do.”166  In applying this causal-nexus test, the court of 
appeals in Scott held that the plaintiff had put forth sufficient evidence to 
create a genuine issue of material fact as to whether the plaintiff’s need for 
hyperlipidemia treatment was sufficiently related to her motor-vehicle 
accident to satisfy the Shinabarger test.167  The court of appeals in Scott 
explained: 

In Shinabarger v. Citizens Mut. Ins. Co., this Court used 
other words to describe the “arising out of” test: 
 
The relationship between use of the vehicle and the injury 
need not approach proximate cause.  
 

                                                 
 159. Id.  
 160. Id.  
 161. See id. at 276 (Corrigan, J., dissenting). 
 162. Id.  
 163. Id.  
 164. Scott v. State Farm Mut. Auto. Ins. Co., 751 N.W.2d 51, 55, 56 (Mich. Ct. 
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“[T]he term ‘arising out of’ does not mean proximate cause 
in the strict legal sense, nor require a finding that the injury 
was directly and proximately caused by the use of the 
vehicle, nor that the insured vehicle was exerting any 
physical force upon the instrumentality which was the 
immediate cause of the injury.  That almost any causal 
connection or relationship will do. . . .  Case law indicates 
that the injury need not be the proximate result of ‘use’ in 
the strict sense, but it cannot be extended to something 
distinctly remote.  Each case turns on its precise individual 
facts.  The question to be answered is whether the injury 
‘originated from’, ‘had its origin in’, ‘grew out of’, or 
‘flowed from’ the use of the vehicle.” [Some internal 
quotation marks omitted; citations omitted.] 
 
Similarly, in Bradley v Detroit Auto Inter-Ins. Exch., this 
Court stated that the use of the motor vehicle need only be 
one of the causes of the injury; there may be other 
independent causes.  “‘[A]lmost any causal connection or 
relationship will do.’”  Thus, it is well settled that “arising 
out of” requires more than an incidental, fortuitous, or but-
for causal connection, but does not require direct or 
proximate causation.  
 
. . . Plaintiffs presented testimony indicating that the 
accident caused brain and skeletal injuries, which make it 
difficult for plaintiff to exercise, and which contribute to 
poor judgment regarding diet.  Plaintiffs also presented 
evidence that this difficulty in exercising and the poor diet 
contribute to hyperlipidemia.  Plaintiffs are not required to 
establish direct or proximate causation.  Almost any causal 
connection will do.  Although a genetic predisposition to 
hyperlipidemia is apparently present, there is no authority 
that, for purposes of personal protection insurance, a 
plaintiff must exclude other possible causes . . . .  Plaintiffs 
have presented evidence sufficient to raise a genuine issue 
of material fact.  The chain of causation, under plaintiffs’ 
theory, though somewhat attenuated, is not so long that its 
links are completely unable to support the burden of proof.  
There is testimony indicating that there is no objective test 
that can distinguish between a case of hyperlipidemia 
caused genetically and one caused by independent factors.  
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Thus, the trier of fact must decide whether the high-
cholesterol problem is one “arising out of” the accident.168 

State Farm appealed the holding of the court of appeals to the 
Michigan Supreme Court.169  In an order issued on December 3, 2008, the 
Michigan Supreme Court, in lieu of granting leave to appeal, vacated the 
portion of the court of appeals opinion taken from the Shinabarger 
decision, which stated, “[A]lmost any causal connection or relationship 
will do.”170  The Michigan Supreme Court felt that this sentence did not 
accurately state Michigan causation law.171  In all other respects, the court 
of appeals decision applying the Shinabarger analysis to this section 
3107(1)(a) claim was left undisturbed.172 

The plaintiff then filed a motion for reconsideration of the Michigan 
Supreme Court’s December 3, 2008 order.173  On June 5, 2009, the court 
granted the motion.174  In so doing, the court stated, “We vacate our order 
dated December 3, 2008.  On reconsideration, the application for leave to 
appeal the judgment of the Court of Appeals is considered, and it is denied, 
because we are not persuaded that the question presented should be 
reviewed by this Court.”175  The effect of this Michigan Supreme Court 
decision was to affirm the court of appeals decision in its entirety—
including its reliance on the phrase, “almost any causal connection . . . will 
do.”176 

The decision of the Michigan Supreme Court to leave the court of 
appeals decision in Scott fully intact is a significant event in the 
jurisprudence of Michigan no-fault law.  The result in this case, succinctly 
stated, is simply this: the causal-nexus test used to determine entitlement to 
PIP benefits under section 3105(1) is the same causation test that should be 
used to determine an insurer’s liability to pay allowable-expense PIP 
benefits under section 3107(1)(a).177  Under this singular causation 
standard, an insurance company would not be able to diminish its liability 

                                                 
 168. Id. at 56 (citations omitted). 
 169. Scott v. State Farm Mut. Auto. Ins. Co., 758 N.W.2d 249 (Mich. 2008). 
 170. Id. at 249 (quoting Shinabarger v. Citizens Mut. Ins. Co., 282 N.W.2d 301, 
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for payment of allowable expenses under section 3107(1)(a) by seeking to 
allocate a portion of those expenses to nonaccident causes.178  On the 
contrary, if the auto-accident injury was one of the causes for the injured 
person incurring the expense in question, the no-fault insurer is responsible 
for 100% of the allowable expense, even though there were other 
nonaccident causes that contributed to the patient’s need to incur the 
expense.179  That being the case, there would be no allocation of allowable-
expense claims between accident and nonaccident causes—the entire 
expense claim is recoverable if the accident was one of the causes of the 
claimed expense.  To correctly apply these legal principles, it is critically 
important for the courts to utilize proper jury instructions that accurately 
state principles of causation applicable to allowable-expense claims under 
section 3107(1)(a).  The issue of jury instructions is discussed in the next 
section. 

D.  Jury Instructions Regarding Allowable-Expense Causation Issues 
Other than the previously quoted standard jury instruction, Michigan 

Model Civil Jury Instruction 35.02, there are no standard jury instructions 
that deal directly with PIP causation issues.  As previously stated, 
instruction 35.02 is not specific to entitlement issues under section 3105(1) 
or allowable-expense-payment issues under section 3107(1)(a).180  
Therefore, in PIP cases where causation is the central issue in the trial, 
instruction 35.02 is not very helpful.   

To fill the jury-instruction void regarding PIP causation issues, 
Michigan appellate courts have, over the years, wrestled with whether two 
commonly used, standard tort-law causation instructions should be given in 
PIP cases.  These standard jury instructions are Michigan Model Civil Jury 
Instructions 50.10 and 50.11.181  The former is referred to as the “eggshell 
plaintiff” instruction, and the latter is referred to as the “allocation-
indivisible injury” instruction.  Instruction 50.10 is entitled Defendant 
Takes the Plaintiff as He/She Finds Him/Her and states the following:  

You are instructed that the defendant takes the plaintiff as 
[he / she] finds [him / her].  If you find that the plaintiff 
was unusually susceptible to injury, that fact will not 
relieve the defendant from liability for any and all damages 

                                                 
 178. See id. at 274 (Kelly, C.J., concurring). 
 179. Scott v. State Farm Mut. Auto. Ins. Co., 751 N.W.2d 51, 56 (Mich. Ct. App. 
2008). 
 180. See 1 MICHIGAN MODEL CIVIL JURY INSTRUCTIONS ch. 35, § 35.02 (Supp. 
2009), available at http://courts.mi.gov/mcji/MCJI.htm. 
 181. Id. at ch. 50, §§ 50.10, .11. 
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resulting to plaintiff as a proximate result of defendant’s 
negligence.182 

Instruction 50.11 is entitled Inability to Determine Extent of 
Aggravation of Injuries and states the following: 

If an injury suffered by plaintiff is a combined product of 
both a preexisting [disease / injury / state of health] and the 
effects of defendant’s negligent conduct, it is your duty to 
determine and award damages caused by defendant’s 
conduct alone.  You must separate the damages caused by 
defendant’s conduct from the condition which was 
preexisting if it is possible to do so. 
 
However, if after careful consideration, you are unable to 
separate the damages caused by defendant’s conduct from 
those which were preexisting, then the entire amount of 
plaintiff’s damages must be assessed against the 
defendant.183 

Instruction 50.10 sets forth principles of causation law that are 
applicable to no-fault PIP causation issues and, therefore, this instruction 
would be appropriate for use in PIP cases.  However, instruction 50.11 is 
unique to tort law and would not be proper for use in PIP cases where 
causation is the disputed issue.  This is so because instruction 50.11 
requires allocation between causes, with liability attaching only to that 
portion of the damage that is specifically allocated to the subject 
accident.184  Liability for 100% of the damages can only attach under 
instruction 50.11 if the injury is deemed to be indivisible among multiple 
causes.185  This indivisibility concept is not consistent with causation law 
applicable to allowable-expense claims under section 3107(1)(a), where 
100% liability for a claimed expense attaches whenever an accident is one 
of the causes of the subject expense.186  This principle has been clearly 
embraced in Scott.187 

There is very little appellate law on the specific issue of causation jury 
instructions in PIP cases.  What little case law exists is almost entirely 

                                                 
 182. Id. at ch. 50, § 50.10. 
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unpublished.  Furthermore, it is inconsistent and unhelpful.  A quick review 
of this case law illustrates this point. 

In Yax v. Aetna Casualty and Surety Co., the court of appeals 
considered a claim for attendant care involving an elderly plaintiff who 
sustained orthopedic injuries in an auto accident.188  The insurance 
company claimed that the attendant care was due to the preexisting 
condition of advanced age and not to the accident-related orthopedic 
injuries.189  The court, relying on instruction 50.10, held that the eggshell 
plaintiff instruction was conceptually applicable.190 

In Guenther v. Detroit Automobile Inter-Insurance Exchange, the court 
of appeals approved the use of instructions 50.10 and 50.11 as modified for 
no-fault cases.191   

In Nowyorkas v. Farm Bureau Mutual Insurance Co., the court of 
appeals reversed a trial-court judgment that applied instruction 50.11.192  
The court in Nowyorkas distinguished Yax because it approved a modified 
version of instruction 50.10 rather than instruction 50.11.193   

In Caldwell v. Auto Club Insurance Ass’n, the court of appeals reversed 
the trial court’s application of instructions 50.10 and 50.11.194  However, 
Caldwell was purely a work-loss case under section 3107(1)(b) and, as 
such, is governed by a separate causation standard stated within that 
section. 

In Beach v. State Farm Mutual Automobile Insurance Co., the court of 
appeals affirmed a jury verdict in the plaintiff’s favor regarding the need 
for rehabilitation services.195  The court approved the jury-verdict form that 
asked whether the plaintiff had incurred “allowable expenses arising out 
of” the motor-vehicle accident and further approved the use of an 
instruction that appeared similar to instruction 50.11, although it is not 
precisely clear from the text of the decision.196 
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In Kelmendi v. Citizens Insurance Co. of America, the plaintiff argued 
that his motor-vehicle accident aggravated his preexisting injuries.197  The 
plaintiff did not request instruction 50.11 and, therefore, waived it.198  
However, the court implied that such an instruction would be helpful.199 

In a recent, unpublished case, Chalko v. State Farm Mutual Automobile 
Insurance Co., the court of appeals held, in a two-to-one decision, that 
instruction 50.11 is not proper for use in no-fault PIP litigation.200  The 
court’s conclusion regarding that issue is based on what it felt was the 
confusing nature of this instruction rather than its conceptual 
inapplicability to PIP causation questions.  In this regard, the majority 
opinion in Chalko stated:  

The above-cited instruction [Michigan Civil Jury 
Instruction 50.11] is a negligence instruction that simply 
does not apply in first party, no-fault insurance litigation.  
This instruction directs the jury to determine whether the 
“injury suffered by plaintiff was a combined product of 
both a preexisting [state of health] and the effects of 
defendant’s negligent conduct.”  Stated differently, the jury 
is instructed to consider whether State Farm was the cause 
of the automobile accident that resulted in plaintiff’s 
broken ankle.  This instruction is inapplicable to the 
present case and including it in the jury charge would serve 
no purpose but to confuse the jury.201 

Judge Douglas B. Shapiro dissented in part and concurred in part in 
Chalko regarding the jury-instruction issue.202  He specifically noted that 
there was a “need for an accurate instruction regarding multiple causative 
factors.”203  He went on to cite an earlier decision of the court of appeals—
Morales204—which he characterized as follows:  

[T]his Court affirmed a verdict for the plaintiff where the 
plaintiff argued that the auto accident injury was not the 
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sole factor causing his disability, but that his preexisting 
ailments would not have prevented him from working had 
he not also suffered the injuries [in] the accident.  In that 
case, we held benefits were due where “it was plaintiff’s 
closed head injury from his motor vehicle accident 
interacting with plaintiff’s susceptible diabetes condition 
that kept him from working.”205 

Regarding the issue of causation, Judge Shapiro made specific 
reference to the decision in Scott, where he noted that the court of appeals 
had “reaffirmed the view that the ‘arising out of’ test is satisfied by ‘almost 
any causal relationship.’  The Supreme Court declined leave to appeal that 
decision and Chief Justice Kelly’s concurrence specifically approved the 
‘almost any causal relationship’ language.”206 

Judge Shapiro went on to note the inadequacy of instruction 35.02 in 
those cases where the central issue is whether allowable expense benefits 
are payable for medical conditions resulting from a combination of 
accident and nonaccident causes.207  This is precisely why the authors of 
this Article believe that a special jury instruction is required for that 
specific situation.  In explaining this need, Judge Shapiro stated: 

Defendant suggests that since the standard “arising out of” 
instruction in M Civ JI 35.02 was given, none of plaintiff’s 
requested instructions were necessary to fairly and 
adequately explain plaintiff’s claim and the relevant law to 
the jury.  However, the “arising out of” instruction speaks 
only to whether “plaintiff’s injuries arose out of the use of 
a motor vehicle as a motor vehicle.”  Here, there was no 
question that plaintiff suffered an injury arising out of the 
use of a motor vehicle, i.e., her catastrophic ankle fracture.  
The issue for the jury, which M Civ JI 35.02 does not 
adequately address, is whether a claimant is entitled to PIP 
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coverage for care required due to a combination of the 
auto-related injury and some other medical condition.208 

With regard to the jury-instruction issue involved in Chalko, Judge 
Shapiro expressed the view that, taking everything into consideration, the 
jury had not been properly instructed on the causation question because the 
jurors needed more legal direction than the trial court provided.209  To 
correct that problem, Judge Shapiro stated that “M Civ JI 50.11 . . . can be 
readily adapted to non-negligence cases.”210  What he meant by that 
statement is not clear.  To the extent that he means juries must allocate 
between multiple causes, the authors disagree.  To the extent that he means 
indivisible injuries require full payment of benefits, the authors agree. 

Based on the foregoing, the authors believe that it is imperative for the 
bench and bar to give juries a clear and concise instruction on the law of 
causation applicable to allowable-expense claims under section 3107(1)(a).  
In light of the decision in Scott, the following would be an appropriate jury 
instruction for use in a case where an insurer is denying liability for 
allowable expenses under section 3107(1)(a) because of a dispute as to 
whether the claimed expense is sufficiently causally related to the injury 
that triggered entitlement to benefits: 

Special Jury Instruction Regarding 
Causation Under Section 3107(1)(a): 

 
In order for Defendant to be liable under the Michigan No-
Fault Law for the [products / services / accommodations] 
provided to Plaintiff, there must be a sufficient causal 
connection  between the injuries Plaintiff sustained in the 
motor-vehicle accident and the [products / services / 
accommodations] provided to Plaintiff.  The injuries 
Plaintiff sustained in the motor-vehicle accident need not 
be the sole cause of Plaintiff’s need for the [products / 
services / accommodations].  Rather, the law in Michigan 
provides that a sufficient causal connection exists if the 
injuries sustained by Plaintiff in the motor-vehicle accident 
were one of the causes necessitating the [products / 
services / accommodations] provided to Plaintiff, even 
though there may have been other independent causes that 
contributed to Plaintiff’s need for the [products / services / 
accommodations].  Under the law, almost any causal 
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connection or relationship will suffice as long as the 
connection is more than incidental, fortuitous, or but for. 
Therefore, if you determine that the injuries sustained by 
Plaintiff in the motor-vehicle accident were one of the 
reasons Plaintiff needed the [products / services / 
accommodations] provided to Plaintiff, then a sufficient 
causal connection has been established under the law to 
render Defendant liable for those [products / services / 
accommodations]. 

With this basic understanding of no-fault PIP causation principles in 
mind, attention now shifts to the Michigan Supreme Court’s decision in 
Griffith ex rel. Griffith v. State Farm Mutual Automobile Insurance Co.211 
to determine whether that decision is consistent or inconsistent with those 
principles.    

III.  THE GRIFFITH ISSUE 
Reduced to its essence, the decision in Griffith fundamentally deals 

with issues of causation.212  In this regard, the Griffith court held that the 
requisite causal relationship required by section 3107(1)(a) had not been 
established so as to require an insurance company to pay for an injured 
person’s food expenses where the injured person’s need for food had not 
been affected in any way by the person’s motor-vehicle injuries.213  
However, as will be demonstrated herein, and contrary to arguments made 
by some insurance companies, Griffith did not adopt a causation standard 
that utilizes the concept of incrementalism to determine a no-fault insurer’s 
liability to pay allowable expense benefits.214  As noted earlier, the concept 
of incrementalism would allow no-fault insurers to deny payment of a 
portion of certain expenses if those particular expenses represented needs 
that the injured person had prior to the injury, even though those needs had 
materially changed due to the motor-vehicle injury.215  For example, if the 
injured person would have required residential accommodations prior to an 
injury, then under incrementalism, a no-fault insurer would be responsible 
to only pay for the incremental increase in the costs of residential 
accommodations related solely to the nature of the person’s injury—for 
example, the cost of wheelchair ramps, widened doorways, or special 
bathroom equipment.  Similarly, if the injured person would have required 
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motor-vehicle transportation prior to the injury but now needs a handicap-
accessible van, incrementalism would allow a no-fault insurer to pay only 
the incremental increase in the cost of motor-vehicle transportation 
specifically necessitated by the nature of the person’s injury—for example, 
the cost of a wheelchair lift and special hand controls but not the cost of the 
van itself. 

The discussion that follows will demonstrate that Griffith  does not 
support the notion that the Michigan Supreme Court has adopted 
incrementalism.  As shown in section II.C of this Article, the Scott decision 
affirmed the rule that a no-fault insurer is obligated to pay the entire cost of 
an allowable expense if the injury is one of the causes for incurring that 
expense.  Therefore, interpreting the Griffith decision as an adoption of 
incrementalism would be fundamentally inconsistent with the Michigan 
Supreme Court’s recent decision in Scott.  Moreover, as will be 
demonstrated below, appellate case law prior to Griffith had rejected the 
concept of incrementalism in several scenarios. 

A.  Pre-Griffith Rejection of Incrementalism 
As previously noted, Michigan appellate courts have consistently held 

that allowable expense benefits payable under section 3107(1)(a) extend far 
beyond expenses incurred for traditional medical care.216  These benefits 
include a wide variety of expenses incurred by catastrophically injured 
people, including in-home attendant care, vocational rehabilitation, 
guardianships and conservatorships, medical transportation, handicap-
accessible homes, and handicap-accessible motor vehicles.217 

In addition, Michigan appellate courts have consistently held that the 
fundamental purpose of the Michigan No-Fault Act is to provide 
comprehensive coverage to victims of motor-vehicle accidents without the 
delays and inequities that characterize the tort-liability system.218  In this 
regard, the Michigan Supreme Court, in its landmark decision in Shavers v. 
Kelley,219 specifically recognized the importance of this essential purpose 
of the Act when it stated: 

The Michigan No-Fault Insurance Act, which became law 
on October 1, 1973, was offered as an innovative social 
and legal response to the long payment delays, inequitable 
payment structure, and high legal costs inherent in the tort 
(or “fault”) liability system.  The goal of the no-fault 
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insurance system was to provide victims of motor vehicle 
accidents assured, adequate, and prompt reparation for 
certain economic losses.  The Legislature believed this 
goal could be most effectively achieved through a system 
of compulsory insurance, whereby every Michigan 
motorist would be required to purchase no-fault insurance 
or be unable to operate a motor vehicle legally in this state.  
Under this system, victims of motor vehicle accidents 
would receive insurance benefits for their injuries as a 
substitute for their common-law remedy in tort. 
 
The No-Fault Act, insofar as it provides benefits to victims 
of motor vehicle accidents without regard to “fault” (as a 
substitution for tort remedies which are, in part, 
abolished), constitutionally accomplishes its goal.  After 
intense scrutiny of this litigation’s extensive record, this 
Court holds that the No-Fault Act does not exceed the 
traditional scope of the Legislature’s police power.  The 
partial abolition of tort remedies under the act is consistent 
with constitutional principles articulated by this Court.  
The act’s personal injury protection insurance scheme, 
with its comprehensive and expeditious benefit system, 
reasonably relates to the evidence advanced at trial that 
under the tort liability system the doctrine of contributory 
negligence denied benefits to a high percentage of motor 
vehicle accident victims, minor injuries were 
overcompensated, serious injuries were undercompensated, 
long payment delays were commonplace, the court system 
was overburdened, and those with low income and little 
education suffered discrimination.220 

The Michigan Supreme Court reiterated this principle in Miller v. State 
Farm Mutual Automobile Insurance Co., wherein the court stated, “The 
[No-Fault A]ct is designed to minimize administrative delays and actual 
disputes that would interfere with achievement of the goal of expeditious 
compensation of injuries suffered in motor vehicle accidents.”221 

Furthermore, throughout the history of Michigan no-fault 
jurisprudence, Michigan appellate courts have consistently recognized that 
the Michigan No-Fault Act must be liberally construed and interpreted in 
favor of those seriously injured individuals who were intended to benefit 
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by such a unique and comprehensive reparations system.  In this regard, in 
1978, the court of appeals stated in Bierbusse v. Farmers Insurance Group, 
“The no-fault automobile statute is remedial in nature, attempting to correct 
the deficiencies found in the old tort system.  Remedial statutes are to be 
construed liberally in favor of the persons intended to be benefited by the 
statute.”222 

Likewise, in 1995, the Michigan Supreme Court confirmed, in Turner 
v. Auto Club Insurance Ass’n, that the No-Fault Act must be liberally 
construed in favor of accident victims when it stated, “[W]hen courts 
interpret the no-fault act in particular, they are to remember that the act is 
remedial in nature and must be liberally construed in favor of the persons 
intended to benefit from it.”223  The point was made again by the Michigan 
Supreme Court in Putkamer v. Transamerica Insurance Corp. of America, 
wherein the court stated, “The no-fault act is remedial in nature and is to be 
liberally construed in favor of the persons who are intended to benefit from 
it.”224 

The broad scope of allowable expense benefits payable under section 
3107(1)(a) and the recognized public policy applicable to the payment of 
those benefits has resulted in Michigan appellate courts rejecting the 
concept of incrementalism in at least three different scenarios.225  Those 
decisions will be discussed below. 

1.  Incrementalism Rejected in Survivor’s Loss Claims—Miller v. 
State Farm 

The application of incrementalism principles to no-fault benefits was 
first rejected by the Michigan Supreme Court in Miller.226  In Miller, the 
court analyzed whether survivor’s loss benefits payable under the 
provisions of section 3108 of the No-Fault Act could be reduced by the 
amount of personal consumption expenses that would have been 
attributable to the decedent had death not occurred in the motor-vehicle 
accident.227  The no-fault insurer argued that under the specific language of 
section 3108, it should be permitted to offset its liability to pay survivor’s 
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loss benefits by whatever amount the decedent would have personally 
consumed had the decedent lived.228 

Justice James Ryan, perhaps the most conservative member of the 
Michigan Supreme Court at the time, wrote the majority opinion and held 
that such a reduction in no-fault benefits, approximating what a decedent’s 
personal consumption would have been had he lived, is not only 
inconsistent with the legislative history of section 3108 but, more 
importantly, is inconsistent with the overall purpose of the No-Fault Act.229  
Justice Ryan, writing for the court, explained: 

In Shavers v. Attorney General, we said: 
 
“The goal of the no-fault insurance system was to provide 
victims of motor vehicle accidents assured, adequate, and 
prompt reparation for certain economic losses”.  
 
The act is designed to minimize administrative delays and 
factual disputes that would interfere with achievement of 
the goal of expeditious compensation of damages suffered 
in motor vehicle accidents. . . . 
 
Calculation, in every case, of a “consumption factor” 
attributable to the decedent’s personal expenses would be 
inconsistent with the declared legislative purposes of 
expeditious settlement of survivors’ claims without 
complex factual controversy. 
 
A family is not run like a commercial enterprise.  Family 
finances are not allocated or their expenditure accounted 
for as in a business.  Accounting procedures are rarely, if 
ever, followed to account for the precise dollars-and-cents 
expenses in cash and in kind attributable to each member 
of the family.  How, for example, would the deceased 
breadwinner’s “consumption factor” for family meals, use 
of the family automobile, household maintenance, and 
hundreds of personal expenses be calculated?  And if 
calculable at all, one can envision the interminable 
controversy and disproportionate expense such a factual 
determination would involve.  As the plaintiff so aptly put 
it: 
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“A legislative purpose of rapid, efficient and uniform 
claims adjustment is not advanced by a ponderous 
examination of every family expenditure.”  
 
In view of the No-Fault Act’s goal of expeditious 
reparation of motor vehicle accident injuries, and 
minimization of potential factual disputes, we conclude 
that . . . the administrative delays and factual controversies 
that might be engendered by such a calculation would 
unjustifiably interfere with the above-discussed goals of 
the act.230 

There is no real conceptual difference between the personal-
consumption setoff argument that was rejected in Miller and the 
incrementalism argument advanced by many insurers in the wake of 
Griffith.  Under both, no-fault insurers contend that they should not be 
responsible for something that the auto-accident victim would have either 
consumed or needed had the auto accident not occurred.231  The court’s 
rejection of a survivor’s loss personal-consumption setoff in Miller 
underscores why a no-fault insurer’s liability for payment of no-fault 
benefits should not be determined by the utilization of hypothetical 
analytical calculations that interfere with the fundamental goal of the No-
Fault Act—to provide prompt and adequate reparation for economic losses 
incurred by motor-vehicle-accident victims.232 

2.  Incrementalism Rejected in Housing Claims—Sharp v. Preferred 
Risk 

The second specific rejection of incrementalism came from the 
landmark decision of the court of appeals in Sharp v. Preferred Risk 
Mutual Insurance Co.233  In this case, Scott Sharp sustained a catastrophic 
brain injury in a motor-vehicle accident when he was twenty years old.234  
Prior to the accident, he lived as a single man in an apartment that he rented 
for $245 per month.235  After he was discharged from the hospital, 
following his disabling injuries, it was necessary for him to move into a 
larger apartment that was big enough to accommodate his wheelchair and 
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other items of durable medical equipment—such as a therapeutic whirlpool 
tub, a Hoyer lift, and other devices.236  The rent for this larger apartment 
was $445 per month.237  The trial court held that the no-fault insurer was 
only responsible to pay the difference between Mr. Sharp’s pre-accident 
rent of $245 and his post-accident rent of $445.238  The court of appeals 
rejected this incrementalism theory and held that the no-fault insurer was 
obligated to pay the full cost of Mr. Sharp’s residential accommodations 
under section 3107(1)(a).239  In this regard, the decision in Sharp contains 
one of the most significant statements in no-fault appellate law, wherein the 
court held: 

The issue raised is of first impression.  We find no case 
law considering whether apartment rental is an allowable 
expense under Michigan’s no-fault act. . . .  
 
. . . .  
 
. . . As long as housing larger and better equipped is 
required for the injured person than would be required if he 
were not injured, the full cost is an “allowable expense”.240  

The decision in Sharp is a specific rejection of the doctrine of 
incrementalism in its purest sense.  If the doctrine had any viability 
whatsoever in Michigan no-fault law, the court of appeals would have held 
that the defendant insurance company was only liable for the difference 
between Mr. Sharp’s pre-accident rent and his post-accident rent.  It did 
not.  On the contrary, the court of appeals in Sharp held that the no-fault 
insurer was responsible to pay the full cost of Mr. Sharp’s apartment rent 
after the accident because his injuries very significantly affected his pre-
accident housing needs.241  As will be demonstrated, this very important 
principle was not disturbed or diminished in the Griffith decision.  

3.  Incrementalism Rejected in Handicap-Van Claims—Davis v. 
Citizens 

The third major rejection of incrementalism came in the holding of the 
court of appeals in Davis v. Citizens Insurance Co. of America.242  In 
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Davis, the plaintiff demanded that her insurance company pay for the full 
cost of a handicap-accessible van plus all necessary modifications.243  The 
no-fault insurer in Davis refused to pay the full cost of the plaintiff’s van, 
arguing that it was only responsible to pay the cost of handicap equipment 
and modifications.244  Following a bench trial, the trial court rejected the 
insurer’s incrementalism argument and determined that the full purchase 
price of the van was a reasonably necessary expense under section 
3107(1)(a), reasoning that the van was necessary for the plaintiff to lead as 
full and complete a life as possible—given her physical limitations.245 

In affirming the trial court, the court of appeals in Davis held that the 
full cost of the van was reasonable and that the van was reasonably 
necessary.246  In affirming the trial court’s rejection of the insurer’s 
incrementalism argument, the court of appeals reasoned that even though 
transportation is as necessary for an injured person as it is for an uninjured 
person, a handicap-accessible van is different from ordinary motor-vehicle 
transportation and was fundamentally necessary for the wheelchair-bound 
plaintiff who had limited access to alternative means of public 
transportation.247  The court explained: 

In this case, the cost of the van was reasonable, and 
obviously the expense was incurred.  We also find that the 
van was reasonably necessary.  Transportation is as 
necessary for an uninjured person as for an injured person. 
However, the modified van is necessary in this case given 
the limited availability of alternative means of 
transportation.  The ambulance service is limited to Branch 
County, traveling outside the county two or three times a 
week.  Although this service is available twenty-four hours 
a day, seven days a week, advance notice is preferred for 
clients who, like plaintiff, reside more than five miles from 
town.  Moreover, because the ambulance service is the 
only one in the county, transportation could be delayed or 
unavailable because of medical emergencies.  The local 
transit authority provides door-to-door service to clients 
who make advance reservations, but it is unavailable 
during evenings.  The van allows plaintiff to travel outside 
the county for medical purposes and vacations.  In 
addition, the van was reasonably necessary according to 
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plaintiff’s treating physician.  He testified that when he 
discharged plaintiff, one of the requirements was that 
plaintiff use a van for her transportation, allowing her the 
independence to go to work.  Under these circumstances, 
we find that the modified van is an allowable expense.248 

Like Sharp, the result in Davis is a clear rejection of incrementalism 
principles; otherwise, the insurer would not have been ordered to pay the 
full cost of the van with no offset for the plaintiff’s pre-accident vehicular 
needs. 

4.  The Implications of Incrementalism 
Together, Miller, Sharp, and Davis represent the Michigan appellate 

courts’ strong rejection of incrementalism principles to determine a no-
fault insurer’s liability to pay no-fault benefits.  These cases recognize not 
only that there is no support for incrementalism in the statutory language of 
the No-Fault Act but also that incrementalism would run counter to the 
central objective of the no-fault statute, which is to promote the prompt and 
efficient payment of benefits to those injured in motor-vehicle accidents.249  
For example, in claims for handicap-accessible housing, how could anyone 
intelligently determine the type of residence that an injured person would 
have lived in, and the cost of such accommodations, had an injury not 
occurred?  Would that issue be determined based on the type of housing the 
person was living in at the time of the accident?  Would it matter if the 
person was living in a college dormitory or living in their parents’ palatial 
estate at the time of the accident?  The same issues arise with regard to 
motor-vehicle-transportation claims.  Would it make any difference if the 
injured person never owned a motor vehicle prior to the time that a 
catastrophic injury occurred in a motor-vehicle accident?  What if the 
injured person only drove a motorcycle and then sustained paraplegia as a 
result of a motor-vehicle accident?  What if the injured person consistently 
drove luxurious and very expensive two-seater sports cars prior to the 
accident and now requires a handicap-accessible van?  How would the 
utilization of incrementalism affect the processing of these claims? 

The doctrine of incrementalism could also have major implications in a 
wide variety of other scenarios.  For example, a person who sustains an 
aggravation of a preexisting medical condition as a result of a motor-
vehicle accident presumably would only be entitled to recover that specific 
portion of their medical expenses that corresponds to the degree that the 
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preexisting medical condition was worsened or exacerbated by the motor-
vehicle accident—regardless of how difficult it may be to ascertain the 
exact amount of the incremental increase in the cost of the person’s care.  
Obviously, incorporating such a doctrine into Michigan no-fault 
jurisprudence would likely inject almost unmanageable complexity and 
prolonged delay in the processing of no-fault allowable-expense claims, 
thus contravening one of the fundamental purposes of the no-fault law. 

Stated succinctly—incrementalism does not work.  If a motor-vehicle 
accident materially changes a person’s pre-accident needs for residential 
accommodations, motor-vehicle transportation, or other goods and services, 
then the full cost of the affected expense has always been compensable 
under section 3107(1)(a).250  This has been the law in Michigan for many 
years and, as will be explained below, the Michigan Supreme Court’s 
decision in Griffith, and its progeny, did nothing to change it.251 

B.  The Griffith Decision 

1.  The Specific Holding 
In light of the great controversy that has developed regarding the 

meaning of the Griffith decision and its ramifications, it is imperative that 
one interested in this area of law gain a clear understanding of the specific 
facts and holding in Griffith.  The plaintiff, Doug Griffith, sustained severe, 
traumatic brain injuries in a motor-vehicle accident that left him profoundly 
disabled, confined to a wheelchair, and needing round-the-clock attendant 
care.252  Although Mr. Griffith’s injuries affected almost every aspect of his 
daily life, they did not affect his dietary needs.253  In other words, Mr. 
Griffith’s food needs after his accident differed in no way from his food 
needs before his injury.  The sole issue in Griffith was whether the no-fault 
insurer was liable to pay $10.00 per day for Mr. Griffith’s food 
consumption, as the lower courts had held was required under the room 
and board rule set forth in Reed v. Citizens Insurance Co. of America.254  
That was the only claim before the court in Griffith.255 

In reversing the lower courts, the Michigan Supreme Court rendered a 
holding in Griffith that was very narrow and limited.  Simply stated, it was 
                                                 
 250. MICH. COMP. LAWS ANN. § 500.3107(1)(a) (West 2002). 
 251. See Griffith ex rel. Griffith v. State Farm Mut. Auto. Ins. Co., 697 N.W.2d 
895 (Mich. 2005). 
 252. Id. at 897. 
 253. Id. at 903. 
 254. See 499 N.W.2d 22, 24 (Mich. Ct. App. 1993), overruled by Griffith, 697 
N.W.2d 895 (Mich. 2005). 
 255. Griffith, 697 N.W.2d at 897. 



148 THOMAS M. COOLEY LAW REVIEW [Vol. 27:1 

this: the cost of non-medical, non-special dietary food unrelated to a 
motor-vehicle injury and consumed by persons who are cared for at home 
is not a recoverable benefit under section 3107(1)(a) of the Michigan No-
Fault Act.256  In holding that the no-fault insurer was not responsible for 
paying the cost of Mr. Griffith’s food expenses while he was cared for at 
home, the court emphasized the fact that Mr. Griffith had dietary needs 
after the injury that differed in no way from his dietary needs before his 
injury.257  In other words, there was absolutely no causal relationship 
between Mr. Griffith’s food needs and his motor-vehicle injury—his food 
needs had not been affected in any way by his catastrophic brain injury.  
The court emphasized this point when it stated: 

Plaintiff does not claim that her husband’s diet is different 
from that of an uninjured person, that his food expenses 
are part of his treatment plan, or that these costs are related 
in any way to his injuries.  She claims instead that 
Griffith’s insurer is liable for ordinary, everyday food 
expenses.  As such, plaintiff has not established that these 
expenses are “for accidental bodily injury . . . .” 
 
. . . .  
 
. . . It is not contended here that the food expenses at issue 
are a part of the insured’s “recovery” or “rehabilitation.”  
Indeed, plaintiff does not allege that the food has special 
curative properties that might advance Griffith’s recovery 
or rehabilitation. . . .  
 
. . . .  
 
Griffith’s food costs here are not related to his “care, 
recovery, or rehabilitation.” There has been no evidence 
introduced that he now requires different food than he did 
before sustaining his injuries as part of his treatment plan. 
While such expenses are no doubt necessary for his 
survival, they are not necessary for his recovery or 
rehabilitation from the injuries suffered in the accident, nor 
are they necessary for his care because of the injuries he 
sustained in the accident. Unlike prescription medications 
or nursing care, the food that Griffith consumes is simply 
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an ordinary means of sustenance rather than a treatment for 
his “care, recovery, or rehabilitation.” In fact, if Griffith 
had never sustained, or were to fully recover from, his 
injuries, his dietary needs would be no different than they 
are now. We conclude, therefore, that his food costs are 
completely unrelated to his “care, recovery, or 
rehabilitation” and are not “allowable expenses” under 
M.C.L. § 500.3107(1)(a).258 

In reaching its conclusion that nonspecial dietary food served to an 
injured person who is cared for at home is not compensable under the No-
Fault Act, the court drew an important distinction between that scenario 
and the case where nonspecial dietary food is served to an injured person in 
an institutional setting.259  In so doing, the court held that food provided to 
an injured person in an institutional setting is indeed compensable even 
though the injured person’s food needs were not affected by the injury.260  
This aspect of the Griffith holding is, in and of itself, a flat-out rejection of 
incrementalism.  Otherwise, the court would have found that a no-fault 
insurer would not be liable for the cost of nonspecial dietary food served in 
an institution.  In holding that a no-fault insurer would be liable for the full 
cost of an institutionalized patient’s nonaccident-related food consumption, 
the court stated:  

The parties focus on the distinction between food costs for 
hospital food and food costs for an insured receiving at-
home care.  Plaintiff contends that there is no distinction 
between such costs.  We disagree.  
 
Food costs in an institutional setting are “benefits for 
accidental bodily injury” and are “reasonably necessary 
products, services and accommodations for an injured 
person’s care, recovery, or rehabilitation.”  That is, it is 
“reasonably necessary” for an insured to consume hospital 
food during in-patient treatment given the limited dining 
options available.  Although an injured person would need 
to consume food regardless of his injuries, he would not 
need to eat that particular food or bear the cost associated 
with it.  Thus, hospital food is analogous to a type of 
special diet or select diet necessary for an injured person’s 
recovery.  Because an insured in an institutional setting is 
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required to eat “hospital food,” such food costs are 
necessary for an insured’s “care, recovery, or 
rehabilitation” while in such a setting.  Once an injured 
person leaves the institutional setting, however, he may 
resume eating a normal diet just as he would have had he 
not suffered any injury and is no longer required to bear 
the costs of hospital food, which are part of the unqualified 
unit cost of hospital treatment.261 
 
This reasoning can be taken a step further when 
considering the costs of items such as an injured person’s 
clothing, toiletries, and even housing costs.  Under 
plaintiff’s reasoning, because a hospital provided Griffith 
with clothing while he was institutionalized, defendant 
should continue to pay for Griffith’s clothing after he is 
released.  The same can be said of Griffith’s toiletry 
necessities and housing costs.  While Griffith was 
institutionalized, defendant paid his housing costs.  Should 
defendant therefore be obligated to pay Griffith’s housing 
payment now that he has been released when Griffith’s 
housing needs have not been affected by his injuries?262 

This above quoted discussion regarding institutionalized and 
noninstitutionalized patients contains what may be the most significant 
passage in the Griffith decision—the so-called “rhetorical question,” which 
is discussed below. 

2.  The Griffith Rhetorical Question 
The rhetorical question posed by the Griffith court asks this: “Should 

defendant therefore be obligated to pay Griffith’s housing payment now 
that he has been released when Griffith’s housing needs have not been 
affected by his injuries?”263  The essence of this rhetorical question 
suggests a threshold-type analysis that would look to whether the plaintiff’s 
accident-related injuries affected the plaintiff’s pre-accident needs.264  In 
other words, if a catastrophic injury affected a plaintiff’s housing needs, 
such that the plaintiff’s housing needs are now different than they were 
before the accident, then a sufficient causal relationship has been 
established obligating the no-fault insurer to pay benefits for all of those 
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preexisting but now-changed needs.  Such an analysis is perfectly 
consistent with the court of appeals in Sharp and Davis.265  In fact, nowhere 
in Griffith does the Michigan Supreme Court in any way refer to, or 
criticize, the decisions in Sharp or Davis.266 

That is the extent of the decision in Griffith.  It goes no further than 
addressing the specific issue of nonaffected food needs in the home-care 
environment.267  It does not adopt incrementalism.268  It does not overrule 
Sharp or Davis.269  It does not hold that no-fault insurers can reduce their 
liability under section 3107(1)(a) by an amount that approximates what an 
injured person would have needed or consumed had the injury not 
occurred.270  On the contrary, the Griffith decision, in its rhetorical 
question, clearly implies that where a motor-vehicle injury has in fact 
affected specific pre-accident needs of an individual, a no-fault insurer has 
no basis for refusing to pay the full amount of all expenses that are 
reasonably necessary to accommodate those changed needs.271  

This logical reading of the Griffith rhetorical question is perfectly 
consistent with the discussion appearing in Griffith about the legal 
causation requirements that emanate from the statutory language contained 
in sections 3105(1) and 3107(1)(a) of the Act.272  In discussing the issue of 
causation, the court in Griffith made the point that the statutory language 
clearly indicates that there must be some causal link between accident 
injuries and the specific expense submitted for payment under section 
3107(1)(a).273  The court reasoned that this causal-connection requirement 
emanates from the use of the word for in section 3105(1) and section 
3107(1)(a).274  The first of those sections is the so-called “entitlement” 
provision of the Act, which states, “[A]n insurer is liable to pay benefits for 
accidental bodily injury arising out of the ownership, operation, 
maintenance or use of a motor vehicle as a motor vehicle, subject to the 
provisions of this chapter.”275   
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The second of those sections defines the allowable-expense PIP benefit 
payable under the Act and states that these benefits are payable for 
“[a]llowable expenses consisting of all reasonable charges incurred for 
reasonably necessary products, services and accommodations for an injured 
person’s care, recovery, or rehabilitation.”276  In elaborating on the implicit 
causation requirements of these sections, the court in Griffith stated: 

Defendant contends that M.C.L. § 500.3105(1) requires 
that allowable expenses be causally connected to a 
person’s injury.  We agree.  In fact, M.C.L. § 500.3105(1) 
imposes two causation requirements for no-fault benefits. 
 
First, an insurer is liable only if benefits are “for accidental 
bodily injury . . . .”  “[F]or” implies a causal connection.  
“[A]ccidental bodily injury” therefore triggers an insurer’s 
liability and defines the scope of that liability.  
Accordingly, a no-fault insurer is liable to pay benefits 
only to the extent that the claimed benefits are causally 
connected to the accidental bodily injury arising out of an 
automobile accident. 
 
Second, an insurer is liable to pay benefits for accidental 
bodily injury only if those injuries “aris[e] out of” or are 
caused by “the ownership, operation, maintenance or use 
of a motor vehicle . . . .”  It is not any bodily injury that 
triggers an insurer’s liability under the no-fault act.  
Rather, it is only those injuries that are caused by the 
insured’s use of a motor vehicle.  
 
. . . . 
 
Even if ordinary food expenses were compensable under § 
3105, an insurer would be liable for those expenses only if 
they were also “allowable expenses” under M.C.L. § 
500.3107(1)(a).  This section provides that benefits are 
payable for “reasonably necessary products, services and 
accommodations for an injured person’s care, recovery, or 
rehabilitation.”  In other words, an insurer is liable only for 
the cost of “products, services and accommodations” 
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“reasonably necessary” “for an injured person’s care, 
recovery, or rehabilitation.”277 

The court went on to conclude:  

Under M.C.L. § 500.3105 and M.C.L. § 500.3107(1)(a), 
defendant is not required to reimburse plaintiff for the food 
expenses at issue in this case.  Such expenses are not 
necessary “for accidental bodily injury” under M.C.L. § 
500.3105.  In addition, they are not “allowable expenses” 
under M.C.L. § 500.3107(1)(a) because food is not 
necessary for Griffith’s “care, recovery, or rehabilitation” 
under that subsection.  Because the rule announced in Reed 
. . . is contrary to the language of the above provisions, we 
overrule the Court of Appeals decision in Reed.278 

Despite this general causation discussion, the Griffith decision did not 
formally articulate a specific causation test that further defines the 
causation requirements of section 3107(1)(a).279  Clearly, however, the 
rhetorical question posed in Griffith implicitly provides the basic causation 
standard that should be utilized, which simply stated, is this: if the auto-
accident injury has affected any specific pre-accident needs of the injured 
person so that those needs are now different than they were before the 
accident, the no-fault insurer is obligated to pay the full amount of all 
charges associated with those needs, provided those charges are reasonable 
in amount and are reasonably necessary for the injured person’s care, 
recovery, or rehabilitation.  Under Griffith, that is the causal link that must 
be established to trigger a no-fault insurer’s liability to pay allowable 
expense benefits.280  That conclusion has been clearly validated by several 
appellate decisions rendered after Griffith.281  Those decisions will be 
briefly discussed below.  

C.  Post-Griffith Decisions 
The court of appeals has issued several decisions in the wake of the 

Griffith case that interpret and apply Griffith in exactly the way previously 
explained in this Article.  The first of these cases is the unpublished 
decision in Chartier v. Automobile Club Insurance Ass’n, which 

                                                 
 277. Griffith, 697 N.W.2d at 901 (emphasis added) (footnotes omitted). 
 278. Id. at 906. 
 279. See supra notes 252-62 and accompanying text. 
 280. See Griffith, 697 N.W.2d at 902-03. 
 281. See cases discussed infra Part III.C. 
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specifically deals with handicap-accessible vans.282  In this unanimous 
ruling, which does not specifically mention Griffith, the court of appeals 
held that an insurer must pay the full cost of a specially adapted van for a 
paraplegic plaintiff.283 

The plaintiff in Chartier worked in a job that required regular travel by 
motor vehicle in addition to traveling from home to work.284  In the past, 
the plaintiff had purchased handicap-accessible vans, which were then 
modified for his disability by his no-fault insurer.285  Thereafter, the 
plaintiff experienced a painful, degenerative condition in his neck and 
shoulders that was brought on in part by the strain of getting in and out of 
the stock vans that had been adaptively modified over the years following 
his injury.286  Because of this change in his medical condition, the 
plaintiff’s physician and his occupational therapist recommended that a van 
be purchased and structurally modified with either a raised roof or a 
lowered floor so that the plaintiff could access it without experiencing 
neck, back, and shoulder strain.287  The insurance company refused to buy 
such a van and modify it in this manner.288 

The court of appeals affirmed the trial court’s declaratory ruling that 
the defendant was legally obligated to pay the entire cost of the van as well 
as all structural modifications once the plaintiff incurred the expense.289  In 
reaching this conclusion, the court of appeals relied on its previous 
decision in Davis.290  In this regard, the court held in Chartier: 

Whether the expense is reasonably necessary can be 
resolved by reference to Davis.  The facts in the present 
case are almost identical to the facts present in Davis.  
Both plaintiffs were rendered paraplegics following an 
automobile accident, and both requested that the respective 
defendants pay for a van modified for use by a person in a 
wheelchair.  In finding that a modified van was reasonably 
necessary, the Davis Court stated: 
 

                                                 
 282. Chartier v. Auto. Club Ins. Ass’n, No. 257301, 2006 WL 73624 (Mich. Ct. 
App. Jan. 12, 2006). 
 283. Id. at *4. 
 284. Id. at *1. 
 285. Id.  
 286. Id. 
 287. Id. at *1-2. 
 288. Id. at *1. 
 289. Id. at *4. 
 290. Id. at *2 (citing Davis v. Citizens Ins. Co. of Am., 489 N.W.2d 214, 216 
(Mich. Ct. App. 1992)). 
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Transportation is as necessary for an uninjured person as 
for an injured person.  However, the modified van is 
necessary in this case given the limited availability of 
alternative means of transportation. . . . The van allows 
plaintiff to travel outside the county for medical purposes 
and vacations.  In addition, the van was reasonably 
necessary according to plaintiff’s treating physician. . . . 
Under these circumstances, we find that the modified van 
is an allowable expense. 
 
Therefore, this Court must focus on the unique 
circumstances of the current facts to determine whether a 
modified van is necessary.  For almost a decade, plaintiff’s 
treating physician has prescribed a modified van for 
plaintiff.  Even the occupational therapist recommended by 
defendant’s case manager stated that plaintiff requires an 
accessible van.  Therefore, it is clear that, based on the 
needs of his particular disability, plaintiff’s circumstances 
require a modified van.  Additionally, plaintiff’s treating 
physician believes plaintiff’s disability is “partial, 
permanent and ongoing.”  Thus, it does not appear that 
plaintiff’s need for a modified van is likely to diminish 
anytime in the near future.  Accordingly, plaintiff has 
unquestionably demonstrated his need for a modified van 
due to his disability and we affirm the court’s finding 
underlying its declaratory judgment that the expense was 
reasonably necessary.291 

The second post-Griffith decision came in the unpublished case of 
Chappel v. Auto-Owners Insurance Co.292  In this unanimous decision, the 
court of appeals affirmed a declaratory judgment in favor of the plaintiff 
and required the insurance company to pay approximately $250,000 as the 
reasonable cost for barrier-free home accommodations.293  In affirming the 
award, the court of appeals specifically cited Griffith and held that the 
home modifications in question were “reasonably necessary for [the] 
plaintiff’s care.”294  The court stated the following: 

                                                 
 291. Id. (quoting Davis, 489 N.W.2d at 216) (citations omitted).  
 292. Chappel v. Auto-Owners Ins. Co., No. 260561, 2006 WL 3230765 (Mich. 
Ct. App. Oct. 3, 2006). 
 293. Id. at *5. 
 294. Id. at *2 (citing Griffith ex rel. Griffith v. State Farm Mut. Auto. Ins. Co., 
697 N.W.2d 895, 902-03 (Mich. 2005)).  
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After the accident, plaintiff was confined to a wheelchair.  
He was unable to access two levels in his quad-level home.  
During power outages, the overhead lift system used to 
move plaintiff was inoperable.  When traveling from his 
lower level bedroom, bathroom, and office to the main 
level kitchen or living area, he was forced to use an interior 
elevator or traverse an outdoor ramp.  However, the 
outdoor ramp was impassable in the winter months and the 
elevator was unreliable and extremely unsafe.  Although 
plaintiff could access the kitchen area, he could not reach 
the kitchen sink, stove, or countertop.  The ramp that 
provided ingress into the home from the garage was 
difficult to maneuver because it was too steep.  According 
to David Esau, an architect with experience in designing 
barrier-free homes, plaintiff’s home was not suitable for 
his needs.  Viewing this evidence in a light most favorable 
to plaintiff, we conclude that reasonable minds could differ 
on the issue of whether the modifications were reasonably 
necessary for plaintiff’s care.  Indeed, the evidence 
supports the conclusion that the modifications were 
necessitated by the injuries sustained by plaintiff in the 
motor vehicle accident.  Therefore, defendant was not 
entitled to judgment as a matter of law and the trial court 
properly denied its motion for summary disposition.295 

The Chappel decision is also significant because it specifically refers, 
on two occasions, to the earlier decision of the court of appeals in Sharp: 

The “resolution of the issue of reasonable accommodations 
is factually driven.”  Therefore, the reasonableness of 
accommodations is generally a question for the fact-finder.  
Moreover, “as long as housing larger and better equipped 
is required for the injured person than would be required if 
he were not injured, the full cost is an ‘allowable 
expense.’” 
 
. . . .  
 
. . . Further, the evidence in this case supports the 
conclusion that a larger and better-equipped house was 
required for plaintiff than would be required if he were not 

                                                 
 295. Id. (citations omitted). 
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injured.  Therefore, the full cost of the home modifications 
was an allowable expense under MCL 500.3107(1)(a).296 

The third post-Griffith decision came in the unpublished case of Mahle 
v. Titan Insurance Co., where the court of appeals applied the reasoning in 
Griffith and denied the plaintiff’s housing claim for the specific reason that 
the plaintiff had not put forth any evidence demonstrating that he required 
bigger or better-equipped housing as a result of his motor-vehicle-accident 
injuries.297  In other words, the plaintiff was unable to affirmatively satisfy 
the Griffith rhetorical question, and thus, his claim was denied.  Clearly, 
however, Mahle does not, in any way, conflict with the holding in Sharp 
and, in fact, is perfectly consistent with that decision. 

The fourth post-Griffith decision came in Hoover v. Michigan Mutual 
Insurance Co., where the court of appeals was critical of the Griffith 
decision but then, in a rather confusing analysis, extended Griffith beyond 
its facts and applied it in a way that is inconsistent with the Griffith 
rhetorical question, which Hoover specifically referenced but 
misapplied.298  The plaintiff in Hoover was a quadriplegic who required 
special barrier-free residential accommodations that clearly would not have 
been needed had he not suffered his catastrophic motor-vehicle injury.299  
The plaintiff’s injury also necessitated other enhanced products and 
services that would not have been necessary had he not suffered the 
injury.300   

It is important to know that the dispute in Hoover did not relate to the 
structural costs of the handicap-accessible accommodations but only to the 
costs of certain expenses related to living in that structure.301  This was so 
because the parties in Hoover had reached an agreement regarding the cost 
of constructing the handicap-accessible house with the only remaining 
dispute related to living expenses and maintenance costs (that is utilities, 
property taxes, homeowners insurance, maintenance, etc.).302  Even though 
the court of appeals in Hoover specifically noted the significance of the 
rhetorical question posed in Griffith, the court held in an inconsistent 
manner by remanding the case to the trial court and ordering it to “allocate 
. . . that portion of the [expenses] attributable to the injured person’s usage 

                                                 
 296. Id. at *3 (citing Sharp v. Preferred Risk Mut. Ins. Co., 370 N.W.2d 619, 
625 (Mich. Ct. App. 1985)). 
 297. Mahle v. Titan Ins. Co., No. 277326, 2008 WL 2038814, at *3 (Mich. Ct. 
App. May 13, 2008). 
 298. 761 N.W.2d 801, 804, 806-13 (Mich. Ct. App. 2008). 
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that is only occurring because of the injuries . . . .  Making these 
calculations and ascertaining the proper allocations might prove difficult; 
however, Griffith requires such an undertaking.”303 

Clearly, the Hoover decision is not only inconsistent with the Griffith 
decision, but it is also inconsistent with the recent decision in Scott, 
wherein the use of the Shinabarger causal-nexus standard to resolve claims 
under section 3107(1)(a) was endorsed.304  Under such a standard, an 
insurer is obligated to pay the entire cost of a claimed expense as long as 
there is some causal connection between the accident and the claimed 
expense that is “more than incidental, fortuitous, or ‘but for.’”305  As the 
court established in Scott, “[a]lmost any causal connection will do.”306  
However, Hoover holds that even when there is a causal connection 
between the cost of handicap accommodations and the accident-related 
injuries, no-fault insurers are not necessarily responsible for the full cost of 
those accommodations and related living expenses.307  Thus, the Hoover 
decision has clearly been superseded by the decision in Scott.308  In any 
event, the correctness and analytical soundness of the Hoover decision will 
hopefully be determined by the Michigan Supreme Court in some other 
case coming up the appellate ladder, such as Wilcox ex rel. Wilcox v. State 
Farm Mutual Automobile Insurance Co.309 

It is also significant to note that despite its holding in Hoover, as 
recently as June 25, 2009, the court of appeals, in the fifth post-Griffith 
decision, held consistently with Sharp and Davis.310  This occurred in 
Begin v. Michigan Bell Telephone Co., where the court affirmed a decision 
denying the defendant’s motion for summary disposition regarding a claim 
for the entire cost of a handicap-accessible van and held that liability for 
payment of allowable-expense “benefits is dependent on the facts and 

                                                 
 303. Id. at 809. 
 304. See Shinabarger v. Citizens Mut. Ins. Co., 282 N.W.2d 301, 305 (Mich. Ct. 
App. 1979) (holding that “cases construing the phrase ‘arising out of the . . . use of 
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2009). 
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 308. See Scott, 766 N.W.2d at 276. 
 309. Wilcox ex rel. Wilcox v. State Farm Mut. Auto. Ins. Co., No. 138602, 2010 
WL 1526144 (Mich. 2010) (granting leave to appeal). 
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2009) (“The principle enunciated in Davis . . . is still viable and controlling.  And 
for that reason . . . Griffith [is] distinguishable and inapplicable to this case . . . .”). 
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circumstances of each case.”311  This was true even though the plaintiff in 
Begin drove a van before his accident.312  Moreover, the court of appeals 
squarely rejected the notion that Griffith had adopted incrementalism313: 

Next, we consider defendants’ claimed entitlement to 
judgment as a matter of law under Griffith and their 
reasoning that because plaintiff used a van for 
transportation before his injuries, plaintiff’s motor vehicle 
accident injuries did not create his need for a van.  We 
disagree.  We do not read Griffith as establishing the 
bright-line rule defendants espouse; rather, entitlement to 
no-fault benefits is dependent on the facts and 
circumstances of each case.  
 
. . . .  
 
Although the Griffith Court clarified judicial construction 
of both MCL 500.3105(1) and MCL 500.3107(1)(a) to 
determine whether claimed no-fault benefits are “allowable 
expenses,” the Court did not specifically overrule this 
Court’s decision in Davis.  Indeed, Griffith only 
specifically overruled Reed v. Citizens Ins. Co. of America, 
which had held that room and board may be “allowable 
expenses” because there was no principled distinction 
between such necessities furnished in an institutional 
setting and the same items furnished to severely injured 
persons in their home.  Because the Griffith Court did not 
overrule Davis, and because Davis was issued on or after 
November 1, 1990, the Davis decision is binding 
precedential authority until it is “reversed or modified by 
the Supreme Court, or by a special panel” of this Court.  
 
Moreover, we reject defendants’ bright-line rule that if an 
injured person uses a product, service, or accommodation 
both before and after their motor vehicle accident, the 
person cannot for that reason meet the statutory causal 
relationship tests clarified in Griffith for an “allowable 
expense” no-fault benefit.  Rather, the Griffith Court held 
that a product, service, or accommodation an injured 
person uses both before and after a motor vehicle accident 
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might be an “allowable expense” no-fault benefit 
depending on the particular facts and circumstances 
involved. . . . 
 
. . . .  
 
A further example cited by the Griffith Court illustrates the 
fact that our Supreme Court did not adopt the bright-line 
rule defendants urge.  In explaining what “allowable 
expenses” might come within the term “care” as used in 
MCL 500.3107(1)(a), the Court used the hypothetical 
example of a person whose leg was injured or amputated in 
a motor vehicle accident.  The Court opined that “the cost 
of such items as a prosthetic leg or special shoes would be 
recoverable under the term ‘care,’ even though the person 
will never recover or be rehabilitated from the injuries, 
because the cost associated with such products or 
accommodations stems from the injury.”  Thus, in the 
Court’s hypothetical example, the mere fact that the 
injured person almost certainly used shoes before the 
accident would not preclude a finding that “special shoes” 
would be necessary for the injured person’s care and thus 
an “allowable expense” under MCL 500.3107(1)(a). 
 
We also note that the Griffith Court, when discussing the 
cost of food provided to an injured person in an 
institutional setting, did not suggest that only the marginal 
increase in the cost of such food served in an institutional 
setting would be an allowable expense.  Nor did the Court 
suggest that only the marginal cost of modifying regular 
shoes would be a recoverable “allowable expense” under 
MCL 500.3107(1)(a).  Rather, in each example, the 
product, service, or accommodation used by the injured 
person before the accident is so blended with another 
product, service, or accommodation that the whole cost is 
an allowable expense if it satisfies the statutory criteria of 
being sufficiently related to injuries sustained in a motor 
vehicle accident and if it is a reasonable charge and 
reasonably necessary for the injured person’s care, 
recovery, or rehabilitation under MCL 500.3107(1)(a).  
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The latter inquiry, of course, is factual and dependent on 
the circumstances of each case.314 

Clearly, the holding of the court of appeals in Begin is totally 
consistent with Sharp, Davis, and Scott.  More importantly, it expressed a 
clear repudiation of the view that Griffith had injected the doctrine of 
incrementalism into the jurisprudence of Michigan no-fault law.315 

IV.  CONCLUSION: THE BIG PICTURE OF NO-FAULT PIP CAUSATION 
LAW AND THE GRIFFITH DECISION 

As evident from the foregoing discussion, the principles of no-fault PIP 
causation law are fundamentally different from traditional tort principles of 
causation, such as proximate cause.  In this regard, the doctrine of 
proximate causation in tort cases is a limitation-of-liability principle that 
prevents a tortfeasor from being held liable for damages that were not 
reasonably foreseeable to result from the tortfeasor’s negligence.316  This is 
not the proper analytical construct regarding the payment of no-fault PIP 
benefits, which are payable without regard to fault.  In fact, section 3105(2) 
of the no-fault statute succinctly states, “Personal protection insurance 
benefits are due under this chapter without regard to fault.”317  Moreover, a 
long line of appellate decisions dealing with no-fault PIP causation law, 
including the recent decision in Scott, explicitly hold that proximate cause 
is not required.318 

The inapplicability of tort-law, proximate-causation principles to no-
fault PIP law means that related tort principles, such as allocation of 
damages, are also not applicable to claims for no-fault PIP benefits.  In a 
tort case where the plaintiff’s injury is the result of both a preexisting 
condition and the tortfeasor’s conduct, Michigan Model Civil Jury 
Instruction 50.11 directs a jury to “separate the damages caused by 
defendant’s conduct from the condition which was preexisting if it is 
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possible to do so.”319  If the jury is capable of making this allocation, the 
tortfeasor is only responsible for that portion of the damage that is 
specifically attributable to the tortfeasor’s negligence.320  However, if it is 
impossible to allocate the damages between those attributable to the 
preexisting condition and those attributable to the defendant’s negligence, 
then an indivisible injury is deemed to exist for which the tortfeasor is 
entirely responsible.321   

These rules of allocation of damages grow out of the common-law 
principle that tortfeasors should only be held liable for those damages 
proximately caused by their negligence.322  Therefore, if proximate 
causation is not a requirement in PIP cases, then the allocation-of-damages 
principles associated with it are also inapplicable.  These conclusions are 
further compelled by the previously stated proposition that no-fault benefits 
are payable “without regard to fault.”323  In fact, the no-fault law was 
designed to be a substitute for, and an improvement over, the tort-liability 
system—a system that is capable of only compensating those victims who 
are not at fault and, even then, only after lengthy, protracted, expensive, 
and adversarial claims processing and litigation.324  Therefore, it would be 
fundamentally inconsistent to incorporate major doctrinal concepts of tort 
law, such as proximate causation and allocation of damages, into the 
jurisprudence of a no-fault system.  

Causation in no-fault law is indeed fundamentally different from 
causation in tort law.  Under the Michigan No-Fault Act, a person is 
entitled to no-fault PIP benefits if that person can satisfy the provisions of 
section 3105(1) by showing that they sustained accidental bodily injury 
“arising out of the ownership, operation, maintenance or use of a motor 
vehicle.”325  The appellate case law regarding this causation standard 
requires only that the connection between the injury and the automobile 
accident be something that is “more than incidental, fortuitous[,] or but 
for.”326  If the automobile accident is one of the causes of the injury, a 
sufficient causal nexus has been demonstrated, thereby entitling the injured 
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person to no-fault benefits.327  Once the entitlement provisions of section 
3105(1) have been satisfied in this manner, the same causal-nexus standard 
obligates a no-fault insurer, under section 3107(1)(a), to pay for “all 
reasonable charges incurred for reasonably necessary products, services 
and accommodations for an injured person’s care, recovery, or 
rehabilitation.”328  As the recent decision in Scott demonstrates, the 
causation principles applicable to determine entitlement to benefits under 
section 3105(1) are identical to the causation principles applicable under 
the allowable-expense provisions of section 3107(1)(a).329  Therefore, if the 
trier of fact determines that the auto-accident injury is one of the causes for 
a patient’s need for products and services, a sufficient causal connection 
has been demonstrated to obligate the insurer to pay the benefits, assuming 
that the other requirements of section 3107(1)(a) have been satisfied.  The 
proposed jury instruction contained in this Article accurately embraces 
these principles.330   

The Griffith decision is completely consistent with the causation 
principles embraced in Scott.  Under Griffith, and its progeny, a sufficient 
causal connection has been demonstrated under section 3107(1)(a) if an 
auto accident has materially affected an injured person’s pre-accident 
needs.  Moreover, the insurer may not reduce its liability to pay those 
benefits by utilizing the doctrine of incrementalism or any other damage-
allocation principles.  As the court of appeals succinctly stated in Sharp, 
“As long as housing larger and better equipped is required for the injured 
person than would be required if he were not injured, the full cost is an 
‘allowable expense.’”331  The same principle applies with equal force to all 
types of claims for allowable expense benefits under section 3107(1)(a) of 
the Michigan No-Fault Act.  Because the court of appeals deviated from 
these principles in Hoover, its decision is fundamentally flawed. 
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