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I.  INTRODUCTION 

“It all depends on your point of view.” 
–Sheila Steinberg1 

For years, I have been an avid student of scientific evidence.2  
Unfortunately, I was unable to attend the Thomas M. Cooley Law 
Review’s Fall Symposium on the “CSI Effect”, held on October 14, 2009.  

                                                 
 ∗ Edward L. Barrett, Jr. Professor of Law, University of California, Davis. 
 1. Sheila Steinberg, It All Depends on Your Point of View, 14 COMMUNICATIO 
No.2, 80 (1988).   
 2. See, e.g., 1 PAUL C. GIANNELLI & EDWARD J. IMWINKELRIED, SCIENTIFIC 
EVIDENCE (4th ed. 2007); 2 PAUL C. GIANNELLI & EDWARD J. IMWINKELRIED, 
SCIENTIFIC EVIDENCE (4th ed. 2007); EDWARD J. IMWINKELRIED, THE METHODS OF 
ATTACKING SCIENTIFIC EVIDENCE (4th ed. 2004); SCIENTIFIC AND EXPERT 
EVIDENCE (E. Imwinkelried ed., 2d ed. 1981).   
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However, the Law Review was kind enough to invite me to contribute an 
article for its symposium edition and sent me the DVD recording of the live 
presentations by Judge Donald E. Shelton, Ms. Lisa Lindsey, and Messrs. 
Gregoire Michaud and Frank Reynolds.   

As those speakers pointed out during their presentations, there are 
several claimed CSI Effects.  Two previous commentators have identified 
eight different possible effects.3  During her presentation, Ms. Lindsey 
identified still another possible impact—the unintended effect of teaching 
criminals how to avoid arrest by disposing of forensic evidence.4  However, 
the supposed effect that the symposium primarily focused on was the 
impact that has garnered the most attention in popular and legal literature: 
the anti-prosecutor5 or strong prosecutor’s effect.6  The hypothesis is that 
either due to watching television shows such as CSI: Crime Scene 
Investigation7 or because of the general influence of science in modern 
culture,8 many contemporary jurors expect the prosecution to present 
scientific evidence of guilt.9  More to the point, these jurors have 

                                                 
 3. Simon A. Cole & Rachel Dioso-Villa, Investigating the “CSI Effect” Effect: 
Media and Litigation Crisis in Criminal Law, 61 STAN. L. REV. 1335, 1345 (2009) 
[hereinafter Cole & Dioso-Villa, Media and Litigation Crisis] (discussing the 
strong prosecutor’s effect, the weak prosecutor’s effect, the defendant’s effect, the 
producer’s effect, the educator’s effect, the police-chief’s effect, the tech effect, and 
the victim’s effect). 
 4. Lisa Lindsey, Assistant Prosecutor, Wayne County Prosecuting Attorney’s 
Office, Presentation at the Thomas M. Cooley Law Review Symposium: “CSI 
Effect,” Juror Expectations for Forensic Science: Does Reality Meet the Standard? 
(Oct. 14, 2009) (telling the chilling tale of one rapist who forced his victims to 
bathe themselves and wash their clothes after the assault to minimize the risk that 
the police would be able to find his body fluids for use in DNA analysis).  
 5. See Tamara F. Lawson, Before the Verdict and Beyond the Verdict: The CSI 
Infection Within Modern Criminal Jury Trials, 41 LOY. U. CHI. L.J. 119, 135 
(2009).   
 6. Simon A. Cole & Rachel Dioso-Villa, CSI and Its Effects: Media, Juries, 
and the Burden of Proof, 41 NEW ENG. L. REV. 435, 447 (2007) [hereinafter Cole 
& Dioso-Villa, Media, Juries, and the Burden of Proof]; see Cole & Dioso-Villa, 
Media and Litigation Crisis, supra note 3, at 1343; Donald E. Shelton et al., An 
Indirect-Effects Model of Mediated Adjudication: The CSI Myth, the Tech Effect, 
and Metropolitan Jurors’ Expectations for Scientific Evidence, 12 VAND. J. ENT. & 
TECH. L. 1, 7 (2009) [hereinafter Shelton et al., An Indirect-Effects Model].   
 7. See generally Lawson, supra note 5, at 121 n.2 (“CSI is currently one of the 
most popular fictional crime investigation shows aired on network television.”). 
 8. See Shelton et al., An Indirect-Effects Model, supra note 6, at 23. 
 9. See id. at 17.   
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unrealistic expectations10 and, as a practical matter, demand such 
evidence11—even when, under real-world conditions, it is difficult or 
impossible to obtain scientific evidence.12  According to this hypothesis, 
these expectations raise the jurors’ threshold for finding guilt13 and lead to 
wrongful acquittals.14 

The more I reviewed the literature on the strong prosecutor’s effect and 
thought about the subject, two realizations dawned on me.  The first was 
that history is repeating itself.  When I was growing up, the most popular 
legal television program was Perry Mason.15  The program was based on a 
series of novels by Earl Stanley Gardner.16  Some of the articles on the CSI 
Effect reference Perry Mason.17  When Judge Shelton began his 
presentation, he displayed on the screen images from several popular legal 
television shows.  The image on the very top of the first screen was that of 
Perry Mason.  For those who are too young to remember Perry, he had an 
amazing record as a litigator.  Not only did he win all of his cases, but even 
more impressively, he never went to trial—he always won at the 
preliminary hearing.  Most amazingly, though, he always established his 
client’s innocence by identifying the real killer.  He did so consistently, and 
the show was so popular that defense counsel became quite concerned that 
lay jurors had an unrealistic expectation that an innocent defendant would 
always be able to produce evidence of the guilt of the real culprit.  As a 
young attorney, I frequently heard experienced defense counsel referring to 
the Perry Mason Effect or Syndrome at continuing-legal-education 
programs—in much the same way that veteran prosecutors, such as Ms. 
Lindsey, today talk about the feared CSI Effect. 
                                                 
 10. Tom R. Tyler, Viewing CSI and the Threshold of Guilt: Managing Truth 
and Justice in Reality and Fiction, 115 YALE L.J. 1050, 1052 (2006). 
 11. Shelton et al., An Indirect-Effects Model, supra note 6, at 20-22; see also 
Donald E. Shelton et al., A Study of Juror Expectations and Demands Concerning 
Scientific Evidence: Does the “CSI Effect” Exist?, 9 VAND. J. ENT. & TECH. L. 
331, 357-58 (2006) [hereinafter Shelton et al., Juror Expectations]. 
 12. See Shelton et al., Juror Expectations, supra note 11, at 365-66. 
 13. Tyler, supra note 10, at 1052-53. 
 14. See Cole & Dioso-Villa, Media and Litigation Crisis, supra note 3, at 1340, 
1349, 1356 (noting that media reports and scholars have proposed that the CSI 
Effect causes wrongful acquittals).   
 15. See Robert M. Snider, The Enduring Appeal of Perry Mason, 11 L.A. LAW. 
9, 9 (1988-1989). 
 16. Michael Asimow, Popular Culture and the Adversary System, 40 LOY. L.A. 
L. REV. 653, 674-75 (2007). 
 17. E.g., Saby Ghoshray, Untangling the CSI Effect in Criminal Jurisprudence: 
Circumstantial Evidence, Reasonable Doubt, and Jury Manipulation, 41 NEW ENG. 
L. REV. 533, 533 (2007); Lawson, supra note 5, at 130.  
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The other realization that struck me was that while the participants in 
the discussion of the CSI Effect—policymakers and trial attorneys—
purport to be discussing the same issue, in reality they are approaching the 
issue from two very different perspectives.  Simply stated, that is the thesis 
of this short Article.  Viewed from the perspective of the policymaker, the 
supposed strong prosecutor’s effect poses different decisions and issues 
than the effect presents to litigators.  Moreover, because the decisions and 
issues differ, the policymaker and the litigator should use a fundamentally 
different decisional standard.  The first part of this Article analyzes the 
strong prosecutor’s effect from the viewpoint of a policymaker, such as a 
legislator or an appellate court.  The second turns to the perspective of the 
litigator, in particular the prosecutor.  Voltaire cautioned that before 
beginning a discussion, it is essential to define terms.18  We shall see that it 
is equally critical to identify perspective.   

II.  AN ANALYSIS OF THE SUPPOSED STRONG PROSECUTOR’S EFFECT 
FROM THE PERSPECTIVE OF THE POLICYMAKER 

A.  The Decisions Facing the Policymaker 
If the CSI Effect is widespread, there are several courses of action that 

policymakers could seriously consider: 

• They could provide more funding for forensic services 
to enable prosecutors to present the very type of 
evidence that jurors supposedly expect.  Judge Shelton 
has made this recommendation in print, and he 
reiterated the point during his remarks at the 
symposium.19 

                                                 
 18. THE HOME BOOK OF QUOTATIONS: CLASSICAL AND MODERN 428 (Burton 
Stevenson ed., Dodd, Mead & Co., 10th ed. 1967) (1934).  Voltaire credited John 
Locke with establishing this stricture, enjoining in the “Abuse of Words” section of 
his Philosophical Dictionary (1764): “We must here repeat what Locke so strongly 
urged—define your terms.” (quoting VOLTAIRE, THE WORKS OF VOLTAIRE, A 
CONTEMPORARY VERSION (E.R. DuMont 1901), available at 
http://ebooks.adelaide.edu.au/v/voltaire/dictionary/index.html).   
 19. Shelton et al., Juror Expectations, supra note 11, at 365-68; cf. NAT’L 
ACAD. RESEARCH COUNCIL, STRENGTHENING FORENSIC SCIENCE IN THE UNITED 
STATES 12, 44, 45, 53 (Nat’l Acad. Press ed., Nat’l Acad. of Sci. 2009) (noting that 
there are other possible reasons for increasing funding.  One of the report’s primary 
concerns is reducing the risk that flawed forensic testimony will lead to wrongful 
convictions—”false positives.”  The danger underlying the concern about the 
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• They could establish educational programs for 
prospective jurors to teach them about the uses and 
limits of forensic evidence.20  Albuquerque, New 
Mexico, is experimenting with such a program.21  Such 
an educational program could correct unrealistic 
expectations. 

• The questionnaire sent to prospective jurors before 
they report for duty could be revised to include 
information about forensic evidence.22 

• Appellate courts could announce an invariable 
requirement that in all types of cases or certain kinds, 
such as rape prosecutions, trial judges must instruct 
jurors that there is no rule of law requiring the 
prosecution to introduce scientific evidence to 
establish proof beyond a reasonable doubt.  In Griffin 
v. California, the United States Supreme Court held 
that on request by the defense counsel, a trial judge 
must instruct a jury that the jurors may not draw any 
adverse inference from the accused’s election not to 
testify at trial.23  An appellate court might conclude 
that just as lay jurors might read too much into an 
accused’s decision not to testify, they might ascribe 
undue significance to the prosecution’s failure to 
present expert testimony.   

                                                                                                                 
supposed strong prosecutor’s effect is that the jurors’ unrealistic expectations will 
prompt wrongful acquittals—”false negatives.”). 
 20. See Sheila L. Stephens, The “CSI Effect” on Real Crime Labs, 41 NEW 
ENG. L. REV. 591, 605 (2007) (citing Larry C. Sonntag, The CSI Effect? The 
Albuquerque Police Crime Lab Responds, FORENSIC MAG., June/July 2006, 
available at http://www.forensicmag.com/print/94). 
 21. Id. (referring to the program as a “Citizen’s Academy”).   
 22. Pretrial juror questionnaires are used in many jurisdictions.  See, e.g., 
RONALD L. CARLSON & EDWARD J. IMWINKELRIED, THE DYNAMICS OF TRIAL 
PRACTICE: PROBLEMS AND MATERIALS § 4.6, at 62-65 (3d ed. 2002).   
 23. 380 U.S. 609, 615 (1965).  Ohio has decided to adopt a cautionary 
instruction about the CSI Effect.  See Sarah Randag, Bar Guidelines for Ohio 
Jurors: Forget What You Saw on ‘Judge Judy’ and ‘CSI’, A.B.A. J., May 27, 2010, 
http://www.abajournal.com/news/article/bar_guidelines_for_ohio_jurors_forget_wh
at_you_saw_on_judge_judy_and_csi/. 
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B.  The Nature of the Questions Underlying the Decisions 
The case for all of these proposals rests on broad considerations of 

public policy.24  Before deciding to implement any of these proposals, a 
responsible policymaker would have to be convinced that the strong 
prosecutor’s effect occurs in a large percentage of criminal trials.  The 
policymaker is not making a decision that impacts only an isolated trial.  
Rather, the policymaker is prescribing a practice that will affect all or many 
criminal trials.  In short, the decisions turn on the validity of the 
generalization that, in many or most trials, the effect comes into play, 
creating a significant risk of a wrongful acquittal.   

C.  The Available Data Relevant to the Questions 
The proponents of these proposals can marshal some data tending to 

show that the generalization has merit.  To begin with, prosecutors have 
reported numerous anecdotes of trials where they believe the strong 
prosecutor’s effect accounted for a wrongful acquittal.25  Some 
commentators have suggested that the effect came into play in the criminal 
trials of Robert Blake, Richard Scrushy, and Michael Jackson and led 
jurors to reject otherwise strong prosecution cases.26 

In addition, surveys of the participants in the criminal-trial process27 
almost uniformly find that those actors, especially prosecutors, firmly 
believe28 that the strong prosecutor’s effect is a common occurrence.  The 
belief is pervasive.29  In a survey conducted by Michael Watkins, almost 

                                                 
 24. See generally Deborah Landry, Faux Science and the Social Construction 
of a Risk Society: A Burkean Engagement with the CSI Debates, 9 J. INST. JUST. & 
INT’L STUD. 145, 145 (2009).   
 25. See generally Cole & Dioso-Villa, Media and Litigation Crisis, supra note 
3, at 1349, 1350-51; Herbie DiFonzo & Ruth C. Stern, Devil in a White Coat: The 
Temptation of Forensic Science in the Age of CSI, 41 NEW ENG. L. REV. 503, 507 
(2007); Catherine M. Guthrie, The CSI Effect: Legitimate Concern or Popular 
Myth?, THE PROSECUTOR, July/Aug. 2007, at 14, 15; Lawson, supra note 5, at 130; 
Kimberlianne Podlas, “The CSI Effect”: Exposing the Media Myth, 16 FORDHAM 
INTELL. PROP. MEDIA & ENT. L.J. 429, 462 (2006); Shelton et al., Juror 
Expectations, supra note 11, at 3-4.   
 26. Cole & Dioso-Villa, Media, Juries, and the Burden of Proof, supra note 6, 
at 447-48; see also Ghoshray, supra note 17, at 535-36.  
 27. Cole & Dioso-Villa, Media and Litigation Crisis, supra note 3, at 1351-52.  
 28. James B. Johnston, Prosecuting Government Fraud Despite the “CSI 
Effect”: Getting the Jury to Follow the Money, 41 NEW ENG. L. REV. 563, 571 
(2007) (“There are many credible individuals who will attest to the existence of the 
CSI Effect in the courtroom.”).   
 29. Stephens, supra note 20, at 606. 
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80% of the litigators interviewed responded that they believe that jurors 
now have unreasonable expectations for the presentation of forensic 
evidence.30  Almost half of the respondents stated that they had observed at 
least one criminal trial where they believed that the effect had prompted a 
wrongful acquittal.31  The Maricopa County Attorney’s Office (MCAO) 
conducted a similar survey of 102 prosecutors.32  In that survey, “[t]hirty-
eight percent reported that they ‘believed that they had at least one trial 
which resulted in either an acquittal or hung jury when forensic evidence 
was not available to corroborate testimony that should have been sufficient 
by itself to sustain a conviction.’”33 

However, there are both doubts about the quality of some of this data 
and a good deal of contrary data.  As Judge Shelton observed during his 
remarks at the symposium, in many cases the anecdotes are furnished by 
prosecutors who lost trials.34  The loss might bias their assessment of the 
jury’s performance at the trial.  At a subconscious level, these prosecutors 
might realize that if the jury has not erred, the outcome reflects unfavorably 
on the prosecutors’ own pretrial evaluation of the case.   

In addition, there is little evidence that the strong prosecutor’s effect 
has had a net impact increasing the acquittal rate.  The acquittal rate before 
and since the advent of the CSI franchise has been remarkably stable.35  
Indeed, the number of acquittals declined in 2005, “precisely the time that 
media frenzy concerning the CSI Effect”36 reached its zenith.   

Jury simulations also call into question the validity of the 
generalization underlying the strong prosecutor’s effect.  In her study 

                                                 
 30. Id. at 598.  See generally Guthrie, supra note 25, at 14 (discussing the 
nature of the perceived expectations).   
 31. Cole & Dioso-Villa, Media, Juries, and the Burden of Proof, supra note 6, 
at 457.  The survey respondents included “twenty-three prosecutors, sixteen public 
defenders, twelve private defense attorneys, one prosecutor supervisor, and one 
public defender supervisor in a northern Florida county.”  Id. at 457.  
 32. Id. (quoting MARICOPA COUNTY ATTORNEY’S OFFICE, THE CSI EFFECT AND 
ITS REAL-LIFE IMPACT ON JUSTICE 5 (2005), http://www.ce9.uscourts. 
gov/jc2008/references/csi/CSI_Effect_report.pdf ).  
 33. Id. 
 34. Donald E. Shelton, Chief Judge, Washtenaw County Trial Court, 
Presentation at the Thomas M. Cooley Law Review Symposium: “CSI Effect,” 
Juror Expectations for Forensic Science: Does Reality Meet the Standard? (Oct. 14, 
2009). 
 35. Id. at 461.   
 36. Id.; see also Cole & Dioso-Villa, Media and Litigation Crisis, supra note 3, 
at 1335, 1341, 1349, 1356.   
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involving 306 undergraduate and graduate students in the northeast,37 Dr. 
Kimberlianne Podlas concluded that her findings “strongly den[y] the 
existence of any negative effect of CSI on ‘not guilty’ verdicts.”38  In their 
study, N.J Schweitzer and Michael J. Saks queried forty-eight university 
students.39  They, likewise, could detect “no impact . . . on votes to . . . 
acquit.”40 

Most importantly, thanks to the efforts of Judge Shelton and two of his 
colleagues at Eastern Michigan University, there are now two substantial 
empirical studies of actual or prospective jurors.  In the first study, they 
administered a survey to “all persons called for jury duty in Washtenaw 
County, Michigan, during a nine-week period from June 5 through August 
7, 2006.”41  That area includes Ann Arbor, the home of the University of 
Michigan.  On the one hand, the researchers discovered that many jurors 
have high expectations that the prosecution will proffer scientific evidence: 

A substantial proportion of respondents, 46.3 percent, 
expected to see some kind of scientific evidence in every 
criminal case.  The percent of respondents who expected 
particular kinds of scientific evidence in every case also 
seems high: DNA—21.9 percent; fingerprint evidence—
36.4 percent; and ballistic or other firearms laboratory 
evidence—32.3 percent.42 

However, in most of the scenarios tested, “the respondents’ increased 
expectations of scientific evidence did not translate into demands for such 
evidence as a prerequisite for a finding of guilt.”43 

The researchers were concerned that the results of their initial survey 
might have been skewed by the high level of education of many 
respondents living in the vicinity of the University of Michigan.44  Perhaps 
less-educated jurors would not be as sophisticated in evaluating the 
importance of scientific evidence and would therefore make unreasonable 
demands on the prosecution.  To allay that concern, the researchers 

                                                 
 37. Cole & Dioso-Villa, Media, Juries, and the Burden of Proof, supra note 6, 
at 435, 459.  
 38. Podlas, supra note 25, at 465.  
 39. N.J. Schweitzer & Michael J. Saks, The CSI Effect: Popular Fiction About 
Forensic Science Affects the Public’s Expectations About Real Forensic Science, 
47 JURIMETRICS J. 357, 361-62 (2007). 
 40. Id. at 363.   
 41. Shelton et al., Juror Expectations, supra note 11, at 337.   
 42. Id. at 349. 
 43. Id. at 359.   
 44. See Shelton et al., An Indirect-Effects Model, supra note 6, at 4-5. 
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conducted a second survey.45  The site of this survey was Wayne County, 
Michigan, including Detroit.46  The survey instrument “was administered to 
all persons called for jury duty on Wednesdays between December 17, 
2008, and February 7, 2009, in the state Circuit Court for Wayne County in 
downtown Detroit.”47  As in the case of the first study, researchers found 
high expectations for the presentation of scientific evidence: 58.3% of the 
potential jurors expected to see scientific evidence of some kind in every 
type of case, and 42.1% expected to see DNA in every case.48  The parallel 
to the first study continues because, as in the initial study, the researchers 
again discovered that as a general proposition the respondents gave 
considerable weight to lay fact witnesses and did not insist on scientific 
evidence as a condition to finding guilt.49  However, there were two 
exceptions to those generalizations: many jurors were inclined to demand 
scientific evidence in rape cases and cases where the prosecution’s only 
evidence was circumstantial.50 

D.  Preliminary Answers to the Questions 
There is agreement that further research into the alleged CSI Effect is 

necessary.51  Of course, the burden of proof should be on the proponents of 
proposed reforms.  Given the current state of the empirical record, the 
proponents have not sustained that burden.52  Anecdotal studies and 
surveys of prosecutors are suggestive, but to validate the supposed strong 
prosecutor’s effect there ought to be convincing empirical proof that jurors 
will generally demand scientific testimony and acquit if that expectation is 
disappointed.  The consensus among commentators is that proof is 

                                                 
 45. Id. at 4.  
 46. Id. at 5.   
 47. Id. at 11. 
 48. Id. at 17.   
 49. Id. at 20-21.   
 50. See id. at 21; see also Donald E. Shelton, The “CSI Effect”: Does It Really 
Exist?, NAT’L INST. OF JUST. J., Mar. 2008, at 1, 5, available at 
http://www.ncjrs.gov/pdffiles1/nij/221501.pdf. 
 51. Deborah H. Baskin & Ira B. Sommers, Crime-Show-Viewing Habits and 
Public Attitudes Toward Forensic Evidence:  The “CSI Effect” Revisited, 31 Just. 
Sys. J. 97, 109 (2010) [hereinafter Baskin & Sommers, Crime-Show-Viewing 
Habits] (showing “a dearth of empirical research”); Stephens, supra note 20, at 
606-07.  
 52. See id. at 592-93 (describing the need for further empirical research to 
determine if the so-called CSI Effect truly exists). 
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currently lacking.53  Hence, at this juncture, it would be premature54 to 
initiate sweeping reforms intended to counteract the supposed effect.55 

There is only one arguable exception.  As previously stated, Judge 
Shelton’s second study in Wayne County yielded impressive data that 
jurors do demand scientific evidence in both rape cases and cases in which 
the prosecution relies exclusively on circumstantial evidence.56  Almost 
89% of the respondents expected DNA evidence in a rape prosecution,57 
and many respondents carried that expectation to the point of a demand: 

The willingness to rely on factual witnesses did not extend 
to rape cases, where the jurors appeared to demand 
scientific evidence as a condition of finding guilt.  When 
the prosecution relies on the rape complainant or other 
witnesses, but did not present scientific evidence of some 
kind, more jurors reported that they would find the 
defendant not guilty (27.1 percent) than guilty (21.1 
percent).  When the prosecutor does not present DNA 
evidence in a rape case, even more jurors surveyed 
indicated that they would be more likely to find the 
defendant not guilty, with 24.8 percent of the Wayne 
County jurors indicating a likely verdict of not guilty as 
opposed to 18.1 percent indicating a probable guilty 
verdict.58 

That finding is certainly plausible.  If further research confirms that 
finding, appellate courts should give serious thought to mandating that trial 
judges instruct jurors in such cases that there is no invariable requirement 

                                                 
 53. See id. at 593 (stating that the argument for the CSI Effect’s existence “still 
lack[s] proof”); see also Cole & Dioso-Villa, Media and Litigation Crisis, supra 
note 3, at 1341, 1354 (stating that there is “no convincing evidence of such an 
effect”); Craig M. Cooley, The CSI Effect: Its Impact and Potential Concerns, 41 
NEW ENG. L. REV. 471, 499 (2007) (stating that there is “no empirical data”); 
DiFonzo & Stern, supra note 25, at 507 (“There is no empirical data supporting an 
‘anti-prosecutor CSI Effect.’”); see also Ghoshray, supra note 17, at 533, 539 
(stating that the literature supports “no direct evidence of the CSI effect”).  But see 
Baskin & Sommers, Crime-Show-Viewing Habits, supra note 51, at 97 (including a 
telephone survey of a random sample of 1,201 California registered voters showing 
that “crime show viewing has a direct effect on the respondents’ beliefs about their 
willingness to convict/acquit based on the presence/absence of forensic evidence”). 
 54. Tyler, supra note 10, at 1050.   
 55. Podlas, supra note 25, at 465.  
 56. Shelton et al., An Indirect-Effects Model, supra note 6, at 21.  
 57. Id. at 17. 
 58. Id. at 21.  
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that the prosecution present expert testimony.  With that exception, though, 
any objective policymaker would conclude that the case has yet to be made 
for general reforms premised on the existence of the strong prosecutor’s 
effect.   

III.  AN ANALYSIS OF THE SUPPOSED STRONG PROSECUTOR’S EFFECT 
FROM THE PERSPECTIVE OF THE LITIGATOR 

Given the weakness of the empirical record of the CSI Effect, some 
commentators have understandably dismissed the effect as a fiction,59 
myth,60 or figment of imagination.61  That dismissal is appropriate from the 
perspective of the policymaker.  From the policymaker’s point of view, a 
general change in legal practice would be warranted only if the available 
empirical data established that many, if not most, jurors unrealistically 
demand scientific evidence as a condition for returning a guilty verdict.  
However, as we shall now see, the litigator, notably the prosecutor, must 
adopt a very different perspective on the supposed strong prosecutor’s 
effect.  The litigator faces different decisions, must use a different 
decisional standard, and has to consider different data than the 
policymaker. 

A.  The Decision Facing the Prosecutor 
The decision facing the prosecutor is whether to alter trial strategy62 to 

counteract the supposed strong prosecutor’s effect.63  There are numerous 
tactics the prosecutor could employ as countermeasures: 

• During jury selection, the prosecutor could inquire 
about the panelists’ television-watching habits.64  Do 
they watch CSI shows that exaggerate the capabilities 
of forensic science, or do they prefer programs such as 
Forensic Files that portray forensic science more 
realistically?   

• As Ms. Lindsey suggested, during jury selection the 
prosecutor could engage in legal indoctrination.65  In 

                                                 
 59. See Schweitzer & Saks, supra note 39, at 358. 
 60. See Podlas, supra note 25, at 431-32; Shelton et al., An Indirect-Effects 
Model, supra note 6, at 43.  
 61. Ghoshray, supra note 17, at 535. 
 62. See Guthrie, supra note 25, at 18; see also Johnston, supra note 28, at 572. 
 63. See Tyler, supra note 10, at 1062.  
 64. See Lawson, supra note 5, at 149, 152.  
 65. Lindsey, supra note 4; CARLSON & IMWINKELRIED, supra note 22, § 4.8(A), 
at 70.   
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her remarks, she gave the following example: to drive 
home the point that there is no rigid requirement that 
the prosecutor present scientific evidence, she initially 
asked panelists how they arrived at court; she made the 
point that although some had driven a car to court, it 
would also have been possible to take public 
transportation or use a bicycle—in effect, there are 
many different ways of getting to the same 
destination.66  The implicit analogy is that different 
combinations of types of evidence can produce proof 
beyond a reasonable doubt. 

• Again, during jury selection, the prosecutor could 
employ factual indoctrination.67  The prosecutor could 
disclose that the government will not be presenting 
scientific evidence and solicit a limited, negative 
commitment from the panelist that the panelist would 
not vote to acquit simply because or merely because 
the government had not offered expert testimony.68 

• In some jurisdictions, counsel does not actively 
participate in the jury-selection process; the trial judge 
asks all the voir dire questions.69  If so, the opening 
statement is the prosecutor’s first opportunity to 
address the jury.70  Many experienced litigators believe 
that in opening, to “beat the defense to the punch,” 
attorneys ought to disclose any weaknesses in their 
case.71  If the attorney neglects to do so, the opponent 
can mention the weakness for the first time and make it 
sound as if the attorney was endeavoring to hide the 
weakness from the jury.72  If the prosecutor fears that 
the jurors will treat the absence of scientific evidence 
as a weakness in the government’s case, the prosecutor 

                                                 
 66. Lindsey, supra note 4. 
 67. CARLSON & IMWINKELRIED, supra note 22, § 4.8(A), at 68-70.  The 
prosecutor cannot seek the panelist’s affirmative commitment to convict despite the 
lack of scientific evidence of guilt.  The prosecutor may attempt to obtain only a 
limited, negative promise that the panelist will not automatically reject the 
prosecution’s case due to a lack of expert testimony.   
 68. Lawson, supra note 5, at 151, 154.  
 69. CARLSON & IMWINKELRIED, supra note 22, § 4.8(A), at 67. 
 70. Id. § 5.2, at 110. 
 71. Id. § 5.5(D), at 124.   
 72. Id. 
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can frankly acknowledge the problem during the 
opening statement.73 

• In the government’s case-in-chief, the prosecutor can 
present “negative” evidence explaining the 
prosecution’s failure to offer scientific testimony.74  
The evidence can take several forms.  In her 
presentation at the symposium, Ms. Lindsey gave one 
concrete example.75  In a robbery case in which there 
was no DNA evidence, during her examination of the 
victim, Ms. Lindsey elicited the victim’s testimony that 
the robber had not spat on or licked the victim—
making it clear to the jury that there was no physical 
evidence to subject to forensic analysis.76  In another 
case, a prosecutor might present a fingerprint analyst’s 
testimony that even if a burglar had touched a certain 
surface at the crime scene, the current technology does 
not permit lifting prints off that kind of surface.77 

• During the presentation of evidence, the prosecutor 
could request judicial notice that the existing state-of-
the-art technology does not permit forensic analysts to 
conduct a particular type of analysis or reach a certain 
conclusion.78  If it was well settled that that was the 
case, the proposition might be ripe for judicial notice 
under Federal Rule of Evidence 201(b)(2).79  If the 
judge concurred, under Rule 201(g),80 the jury would 
be instructed that it may assume that, even absent live 
expert testimony vouching for the proposition, with the 
existing technology it is currently impossible to 
conduct that type of analysis. 

• The prosecutor can request that the judge give the jury 
a special instruction that there is no invariable 
requirement that the government present expert 
testimony to prove guilt beyond a reasonable doubt.81  

                                                 
 73. Lawson, supra note 5, at 165-66.  
 74. Shelton et al., An Indirect-Effects Model, supra note 6, at 42-43.  
 75. Lindsey, supra note 4. 
 76. Id.  
 77. 1 GIANNELLI & IMWINKELRIED, supra note 2, § 16.12, at 937.  
 78. Id. § 1.02.   
 79. FED. R. EVID. 201. 
 80. Id.   
 81. Lawson, supra note 5, at 157.  
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Assume that the policymakers conclude that there is 
insufficient empirical data to amend the jurisdiction’s 
pattern jury charges to mandate such an instruction in 
all cases or even in a particular category of cases such 
as rape prosecutions.  Nevertheless, the prosecutor can 
request a special instruction.82  The trial judge has 
discretion to determine whether the peculiar facts of 
the case warrant the proposed instruction.83 

• In the closing argument, the prosecutor can emphasize 
that the standard of proof—beyond a reasonable 
doubt—does not require the government to negate 
every possible or imaginary doubt about the accused’s 
guilt.84 

• In some cases, the prosecutor may even be able to 
successfully move to reopen the evidence to present 
testimony explaining the lack of scientific evidence in 
the case.85  Assume, for instance, that at the pretrial 
conference when the prosecutor indicated the intent to 
call an expert to explain the lack of scientific 
testimony, the defense counsel stated that it would be 
unnecessary for the government to do so; as an officer 
of the court, the defense counsel assured the judge and 
prosecutor that the defense had no intention to raise the 
issue of the lack of government expert testimony.  
Relying on that representation, the prosecutor foregoes 
offering expert testimony.  However, in closing 
argument, the defense counsel reneges and, for the first 
time, mentions the lack of scientific evidence.  The 
prosecutor justifiably relied on the defense counsel’s 
representation at the pretrial conference; the 
representation reasonably led the prosecutor to omit 
the expert testimony.  These are exceptional 
circumstances, warranting the judge in taking the 
extraordinary step of permitting the prosecution to 

                                                 
 82. CARLSON & IMWINKELRIED, supra note 22, at 324-25.  
 83. See id. 
 84. 1A KEVIN F. O’MALLEY ET AL., FEDERAL JURY PRACTICE AND 
INSTRUCTIONS: CRIMINAL § 12:10, at 161 (6th ed. 2008); CALIFORNIA JURY 
INSTRUCTIONS: CRIMINAL 2.90, at 105 (Fall 2009 ed.). 
 85. 2 EDWARD J. IMWINKELRIED, UNCHARGED MISCONDUCT EVIDENCE § 9:61 
(rev. ed. 2009). 
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present additional evidence after the formal close of 
the evidence.86 

B.  The Nature of the Questions Underlying the Decisions 
Even if the prosecutor agrees with the policymaker’s assessment of the 

empirical data on the strong prosecutor’s effect, that assessment does not 
dictate the conclusion that the prosecutor should not resort to the above 
tactics.  The nature of the questions underlying the prosecutor’s decisions 
differs fundamentally from the character of the question underlying the 
policymaker’s decisions.  Even if, as a general proposition, the effect is a 
fiction or myth, at trial, the prosecutor cannot afford to completely 
disregard the strong prosecutor’s effect. 

The literature on the effect repeatedly refers to the risk of a wrongful 
acquittal.87  Yet that is not the prosecutor’s only concern.  A prosecutor 
must also worry about a hung jury.88  If the jury hangs, the government may 
obtain a conviction only if there is a retrial resulting in a conviction.89  The 
financial resources devoted to the first trial have largely been wasted—a 
major concern in an era of tight budgets.  Moreover, the cost of a second 
trial and the government’s failure to obtain a conviction at the first trial 
may give the defense the leverage to strike a much more favorable plea 
bargain.  To convict, all of the jurors must unanimously vote to find the 
accused guilty; a single juror can hang the jury and prevent a conviction.90 

In that light, at the outset of trial during jury selection, the relevant 
question for the prosecutor is whether it is possible91 that the panel may 
include even a single member who could succumb to the strong 
prosecutor’s effect at trial.  It is not only possible that this would be the 
case; the existence of the effect in a given panelist’s mind is plausible as a 
matter of psychological theory.92  For that matter, while the empirical 
                                                 
 86. Id.   
 87. See Cole & Dioso-Villa, Media and Litigation Crisis, supra note 3, at 1341, 
1349, 1356; Cole & Dioso-Villa, Media, Juries, and the Burden of Proof, supra 
note 6, at 447.  But see Schweitzer & Saks, supra note 39, at 363.  
 88. See Cole & Dioso-Villa, Media, Juries, and the Burden of Proof, supra note 
6, at 457.  
 89. See FED. R. CRIM. P. 31(b)(3). 
 90. Id. at 31(d). 
 91. See Lawson, supra note 5, at 135 (noting that psychological studies indicate 
that the effect may exist); see also Podlas, supra note 25, at 464 (leaving open the 
possibility that there may be a CSI Effect across the population). 
 92. See Cole & Dioso-Villa, Media, Juries, and the Burden of Proof, supra note 
6, at 441 (noting scholarly support indicating that a CSI Effect is not implausible 
based on psychological theory).  
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studies do not validate the generalization that many jurors are susceptible 
to inappropriately demanding expert testimony, the studies demonstrate 
that there are potential jurors with that susceptibility.93  As a practical 
matter, the prosecutor may have to make, at least, a limited inquiry about 
the panelists’ expectations for scientific evidence.94 

Further, assume that during jury selection one of the following 
occurred: (1) the judge gave the prosecutor so little time to question the 
panel that the prosecutor was unable to interrogate each person finally 
selected as a juror regarding expectations for expert testimony; or (2) a 
particular panelist’s answers indicated a rigid demand for such testimony, 
the judge refused to remove the panelist for cause, and at that point the 
prosecutor did not have a remaining peremptory strike to remove the 
panelist from the jury.  In either event, there is a possibility that the jury 
itself includes a member whose vote may be influenced by the strong 
prosecutor’s effect.  The available empirical studies may permit the 
policymaker to dismiss the supposed effect; but given the developments 
during voir dire, this prosecutor does not have that luxury.   

C.  The Available Data Relevant to Those Questions 
As we have seen, the prosecutor faces different decisions than the 

policymaker, and the prosecutor must also employ a different decisional 
standard.  Furthermore, in making decisions, the prosecutor weighs 
different data than the data considered by the policymaker.   

The initial question that naturally arises is whether the prosecutor 
should always employ the tactics listed above.  If there is almost always a 
possibility that even a single juror is too susceptible to the strong 
prosecutor’s effect, should the prosecutor automatically resort to these 
tactics?  The rub is that while these tactics can help to counteract the effect, 
there are risks to utilizing them.  One is that the use of tactics such as 
presenting “negative” evidence explaining the absence of scientific 
testimony will prolong the prosecutor’s presentation.95  One of the major 
risks in modern litigation is that the litigator’s presentation will be too 
voluminous for the jury to easily digest.96  The attorney should pause 
before taking any steps that increase the volume of information that the 

                                                 
 93. See Podlas, supra note 25, at 464 (leaving open the possibility that there is a 
CSI Effect across the general population). 
 94. See Cole & Dioso-Villa, Media and Litigation Crisis, supra note 3, at 1343-
44.  
 95. Id. at 1344 n.48. 
 96. See CARLSON & IMWINKELRIED, supra note 22, § 1.2(A), at 2 (describing 
cases in which discovery produced over 40 million pages of documents).  
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jury must comprehend.  Resorting to one or more of these tactics might 
unnecessarily complicate the case for the jury.  A second risk is that the 
prosecutor’s case will begin to take on a defensive tone.97  Particularly 
when an attorney’s client has the ultimate burden of proof at trial, the 
attorney wants to give the jury the impression of being on the 
psychological offensive.  If the prosecutor spends too much time 
anticipating defense arguments and attempting to explain away weaknesses 
in the government’s case, it may sound as if the defense is dictating the 
terms of the debate.  Consequently, other than inquiring about the 
panelists’ expectations for scientific evidence, the prosecutor ought to 
employ these countermeasures only if the relevant data indicates that the 
specific facts of the pending case make it advisable to utilize these tactics.   

Although the data relevant for the policymaker is generalized in nature, 
the data the prosecutor should weigh is case-specific.  The prosecutor must 
make a situational judgment.  In forming that judgment, the prosecutor can 
consider the following factors:   

• Do the panelists’ verbal and nonverbal responses 
indicate that it is more than a theoretical possibility 
that at least one of the jurors is prone to commit the 
error underlying the strong prosecutor’s effect?  
During jury selection, did the panelists’ oral answers 
signal that they will almost automatically assume that 
the prosecution ought to be able to present scientific 
evidence such as DNA in the case?  Suppose that after 
making an initial statement evidencing that frame of 
mind, the panelist recanted when questioned by the 
judge or defense attorney.  Nevertheless, the panelists’ 
nonverbal demeanor might give the prosecutor good 
reason to fear that despite their verbal response, the 
panelists are, in fact, likely to rigidly insist on expert 
testimony.  The judge may deny the challenge for 
cause because ultimately the panelist said the right 
thing, but the prosecutor could still have a reasonable 
suspicion about the panelist’s attitude.98 

• Did the defense counsel’s previous remarks sharpen 
the issue of the prosecution’s failure to present 

                                                 
 97. See id. § 14.3(C), at 354 (emphasizing the importance of avoiding a 
defensive tone on rebuttal). 
 98. See FED. R. CRIM. P. 24(b) (2010) (describing the preemptory challenge of 
prospective jurors).  If the judge denies the challenge for cause and the prosecutor 
does not have any remaining peremptory strikes, the prosecutor will be unable to 
prevent the panelist from becoming a juror.  Id.   
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scientific testimony?  The defense counsel’s comments 
during jury selection, opening statement, or cross-
examination might make the jury more conscious of 
the fact that the government does not contemplate 
presenting expert testimony of the accused’s guilt. 

• Is this the type of case in which a juror is especially 
likely to expect scientific testimony?  Sometimes the 
very nature of the case will heighten that likelihood.  
As previously stated, Judge Shelton and his fellow 
researchers found that jurors are most likely to demand 
expert testimony in rape cases and other cases in which 
the prosecution heavily relies on circumstantial 
evidence.99  On other occasions, the character of the 
testimony presented may intensify the jurors’ 
expectation for expert testimony.  By way of example, 
assume that in a murder case, the investigating 
officers’ testimony and the crime-scene photographs 
establish that the site was virtually bathed in blood.  A 
juror with any degree of sophistication may naturally 
assume that the prosecution ought to be able to present 
DNA testimony at that murder trial.   

The prosecutor must make a situational judgment whether these factors 
create such a grave danger that the strong prosecutor’s effect will come into 
play that it is worth running the risks of complicating the case and 
sounding too defensive.   

D.  Preliminary Answers to the Questions 
Because there is almost always a possibility that a single juror might be 

susceptible to the strong prosecutor’s effect, and a single stubborn juror can 
hang the jury, in the typical case it probably makes sense for the prosecutor 
to inquire during jury selection about expectations for expert testimony.  In 
some cases, the panelists’ responses may completely allay the prosecutor’s 
fear that any of the jurors will succumb to the strong prosecutor’s effect.  If 
so, the prosecutor can decide against employing any of the other 
countermeasures during the government’s case-in-chief.  However, suppose 
alternatively that the prosecutor does not have an adequate opportunity to 
explore the panelists’ frame of mind during jury selection.  Or, worse still, 
the responses of one panelist ultimately seated as a juror might imply that 
that juror will rigidly insist on the presentation of scientific proof of guilt.  

                                                 
 99. Shelton et al., An Indirect-Effects Model, supra note 6, at 21.  
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In that event, sound situational judgment cuts in favor of employing some 
of the countermeasures during the trial.   

IV.  CONCLUSION 
In some instances, the choice of perspective makes no difference.  

Whatever a person’s point of view, a ball will appear round.  Or whatever 
the person’s vantage point in a room, the color of a box might be black.  Or 
whatever the perspective—economic, moral, or political—a certain social 
condition could constitute a serious national problem. 

In other instances, though, the selection of a perspective makes a huge 
difference.  The discussion of the strong prosecutor’s effect is a case-in-
point.  In truth, the participants in this discussion are talking past each 
other.  The policymakers engaged in the discussion may be content with the 
conclusion that the general empirical data of the existence of the strong 
prosecutor’s effect is flimsy.  If the empirical data is weak, the proper 
course of action for a policymaker is to resist changing the general legal 
practices and policies for handling expert testimony at trial.  If only a very 
few jurors are likely to succumb to the effect, it makes little sense to go the 
trouble and expense of altering the extant practices and policies. 

However, as we have seen, a prosecutor viewing the claimed strong 
prosecutor’s effect must make different decisions, consider different data, 
and resolve different questions than the policymaker.  Even if only a few 
jurors are likely to be led astray by the effect, the prosecutor cannot ignore 
the effect.  If even a single juror succumbs, the denouement may be a hung 
jury, wasting valuable time and government resources.  From the 
perspective of the policymaker, the effect may indeed be a fiction or myth; 
but for the prosecutor in the trenches, the danger posed by the effect 
remains a troublesome reality.   






