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I.  INTRODUCTION 
The 2005 Term ended more than a decade of stability on the United 

States Supreme Court.1  Just before the Term opened, John Roberts became 
the seventeenth Chief Justice of the United States, filling the seat vacated 
by the death of Chief Justice William Rehnquist.2  On January 31, 2006, 
Samuel Alito succeeded the seat vacated by Justice Sandra Day 

                                                 
 ∗ Associate Professor, Thomas M. Cooley Law School.  My thanks to the Law 
School for generously supporting this (and other) scholarly work.  Thanks also to 
my research assistant, Lauren Frederick, for her excellent help with the ever-tedious 
tasks of sourcing footnotes and cite checking.  Comments can be directed to me at 
rayd@cooley.edu. 
 1. See Online NewsHour: William Rehnquist, 1924-2005, 
http://www.pbs.org/newshour/bb/remember/rehnquist/biography.html (last visited 
May 25, 2010). 
 2. Sheryl Gay Stolberg & Elisabeth Bumiller, Senate Confirms Roberts as 17th 
Chief Justice, N.Y. TIMES, Sept. 30, 2005, available at 
http://www.nytimes.com/2005/09/30/politics/politicsspecial1/30confirm.html.  
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O’Connor’s retirement.3  Changes on the Court may signal important shifts 
in constitutional doctrine, especially when a departing justice substantially 
influenced a particular area of law.  Justice O’Connor’s retirement, for 
example, may mean that we can expect to see changes in Establishment 
Clause law.  Justice O’Connor often found herself situated ideologically at 
the Court’s center, making it possible for her ideas to form the core around 
which judicial consensus was built.  In matters of religious establishment, 
Justice O’Connor’s endorsement test4 gained acceptance in just this way.  
The Justice at the Court’s ideological center is now Justice Anthony 
Kennedy, who has a different approach to questions of religious 
establishment. We do not know if another justice will champion 
endorsement in Justice O’Connor’s absence.  If not, we should not be 
surprised to see it play a much less prominent role in future establishment 
decisions. 

Still more changes appear on the horizon.  Justice David Souter 
announced his retirement from the Court effective at the close of the 2008 
Term.5  President Barack Obama nominated Sonia Sotomayor as his 
successor.6  Justice John Paul Stevens, though still vibrant and active past 
the age of 90, may see the arrival of the Obama Administration as a chance 
to leave the Court.  Similarly, Justice Ruth Bader Ginsburg, who has 
suffered from health problems, including two bouts with cancer, may also 
choose to leave the Court.  Thus, President Obama might find himself 
appointing as many as three new justices in four years.  Today’s 
appointments may not mean significant doctrinal shifts in the near term, but 
the entrenchment of a new generation of justices will shape the Court for 
decades to come. 

Stated more succinctly, the Court may look much different four years 
from now than it looked four years ago.  For this reason, now is a good 
time to take a snapshot of the Establishment Clause.  That is the purpose of 
this Article.  The hope is that this work will function as a baseline of sorts 
against which we can measure future shifts in the law.  For the sake of ease, 
the Article is divided along Establishment Clause test lines.  The three 

                                                 
 3. David Stout, Alito is Sworn in as Justice After 58-42 Vote to Confirm Him, 
N.Y. TIMES, Jan. 31, 2006, available at 
http://www.nytimes.com/2006/01/31/politics/politicsspecial1/31cnd-alito.html.  
 4. See infra text accompanying notes 231-83. 
 5. Peter Baker & Jeff Zeleny, Souter’s Exit to Give Obama First Opening, 
N.Y. TIMES, May 1, 2009, available at 
http://www.nytimes.com/2009/05/02/us/02souter.html. 
 6. Peter Baker & Jeff Zeleny, Obama Hails Judge as “Inspiring,” N.Y. 
TIMES, May 27, 2009, available at 
http://www.nytimes.com/2009/05/27/us/politics/27court.html. 
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predominant tests—Lemon,7 endorsement, and coercion—are Parts III, IV, 
and V, respectively.  Part VI looks at the role of history as an establishment 
yardstick.  In Part VII, I make some educated guesses about where we 
might see the Establishment Clause move in the years to come.  But this 
Article starts at the beginning, in Part II, with a review of the history of the 
Establishment Clause. 

II.  ESTABLISHMENT CLAUSE HISTORY 
While it is a popular metaphor, Thomas Jefferson’s “wall of 

separation” does not accurately characterize the constitutional relationship 
between church and state.8  As a historical matter, it would be more 
accurate to describe the Establishment Clause as a rule of both anti-
establishment and anti-disestablishment.  Its federalism overtones are also 
undeniable, though there is disagreement over the extent to which 
federalism was a specific concern of the Establishment Clause at the time 
the Bill of Rights was created.9  Many of the Framers, perhaps a bit 
uncertain of what they had created, were skeptical and somewhat distrustful 
of their new national government and went to great lengths to circumscribe 
its powers.10  Having just freed themselves from a powerful and oppressive 
central authority, the founding generation sought to prevent the federal 
government from establishing a national religion, and they also wanted to 
keep the federal government from interfering with religious affairs in the 
states.11  The states were free to establish official state religions.12  Many 
did just that, while others enacted state constitutional provisions or laws 
                                                 
 7. For the Lemon test, see Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971). 
 8. See Lynch v. Donnelly, 465 U.S. 668, 673 (1984) (“The metaphor has 
served as a reminder that the Establishment Clause forbids an established church or 
anything approaching it.  But the metaphor itself is not a wholly accurate 
description of the practical aspects of the relationship that in fact exists between 
church and state.”). 
 9. Compare AKHIL AMAR, THE BILL OF RIGHTS 41-42 (1998) (describing the 
pre-Reconstruction Establishment Clause as an “agnostic federalism rule”), with 
Douglas Laycock, Theology Scholarships, the Pledge of Allegiance, and Religious 
Liberty: Avoiding the Extremes but Missing the Liberty, 118 HARV. L. REV. 155, 
241-43 (2004) (arguing that it is a mistake to see the Establishment Clause as a 
federalism provision that does not protect individual religious liberty) [hereinafter 
Laycock, Religious Liberty]. 
 10. See Marci A. Hamilton, Power, the Establishment Clause, and Vouchers, 31 
CONN. L. REV. 807, 811-12 (1999). 
 11. See id. at 813; see also Jonathan P. Brose, In Birmingham They Love the 
Governor: Why the Fourteenth Amendment Does Not Incorporate the 
Establishment Clause, 24 OHIO N.U. L. REV. 1, 9 (1998).  
 12. See Brose, supra note 11, at 9.  
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conferring advantages and disadvantages upon members of particular 
religious sects.13  A sense of the times is captured by observing that James 
Madison proposed a constitutional amendment that would have guaranteed 
freedom of conscience from state interference.14  Madison’s proposal died 
in the Senate.15  State ties were strong.  People were less concerned that 
state governments would interfere with rights and freedoms than they were 
with whether this new, distant, and somewhat detached federal government 
might try to do the same thing.16   

Events leading up to and culminating with the Civil War and 
Reconstruction changed the national sentiment.17  Reconstructionists 
prevailed with the idea that the states, particularly the southern states, could 
no longer be trusted to protect individual rights and freedoms.18  
Henceforth, it would be the federal government that would act as the 
ultimate guarantor of individual liberties.  The Reconstruction 
Amendments—in particular the Fourteenth Amendment—and the federal 
legislation accompanying them were the instruments that would bring about 
this shift in the Nation’s basic power structure.19  The southern states, 
especially, squealed loudly that the Fourteenth Amendment signaled the 
death of federalism,20 but with contemporaneous efforts in those states to 
entrench a social caste in the form of racially discriminatory laws, those 
protests rang hollow.   

In time, the Court turned its attention to incorporating the Bill of Rights 
against the states through the Fourteenth Amendment.  Ample evidence 
shows that this was the intent of the Amendment’s drafters and that the 

                                                 
 13. See AMAR, supra note 9, at 32-33. 
 14. See Brose, supra note 11, at 9-10. 
 15. See AMAR, supra note 9, at 22. 
 16. See Bruce J. Winick, On Autonomy: Legal and Psychological Perspectives, 
37 VILL. L. REV. 1705, 1710 (1992). 
 17. The many events and circumstances leading to this change are summarized 
in AMAR, supra note 9, at 156-62. 
 18. See Michael W. McConnell, The Fourteenth Amendment: A Second 
American Revolution or the Logical Culmination of the Tradition?, 25 LOY. L.A. L. 
REV. 1159, 1167 (1992) (stating that federalists respected states’ rights but 
restricted federal power to what was necessary to protect those rights). 
 19. For a succinct history of the Fourteenth Amendment and its adoption, see 
PAUL BREST ET AL., PROCESSES OF CONSTITUTIONAL DECISIONMAKING: CASES AND 
MATERIALS 241-58 (4th ed. 2000); see also AMAR, supra note 9, at 203, for a 
discussion of the role of sections two and three of the Fourteenth Amendment in the 
national political power structure. 
 20. “[O]ne would expect that opposition to [the Fourteenth Amendment] would 
find expression in the idiom of federalism . . . .  And this is exactly the kind of 
rhetoric that one does find during ratification.”  AMAR, supra note 9, at 205. 
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privileges and immunities clause was intended to do this work.21  But 
Justice Samuel Miller’s opinion in The Slaughterhouse Cases22 “strangl[ed] 
the privileges-or-immunities clause in its crib”23 and left supporters of 
incorporation to argue that the Fourteenth Amendment’s Due Process 
Clause should carry the load.24  While a federalism-based view of the 
Establishment Clause presents conceptual difficulties for the claim that it 
should be incorporated against the states,25 later developments and other 
arguments make valid counterpoints.26  In Everson v. Board of Education,27 
Justice Hugo Black, citing the relationship between the Free Exercise 
Clause and the Establishment Clause,28 found that the Establishment Clause 
was binding against the states through the Fourteenth Amendment.29 

Today’s Establishment Clause law, viewed from a theoretical 
perspective, appears rather incoherent.  Logic must be strained nearly to the 
breaking point to identify an overarching principle that unifies the Court’s 
body of Establishment Clause work.30  The Court has never reached a 
stable consensus on foundational issues of critical importance.  For 
example, it seems uncontroversial to say that the Establishment Clause was 
intended to prevent the establishment of a national religion.  If 
establishment is limited to de jure establishment of a national religion, then 
the statement is indeed uncontroversial.  Yet it is difficult to argue that we 
have not de facto established Christianity as the national faith.  At times, 
the Court is willing to acknowledge as much sub silentio, especially when 
it points to history as justification for a religious display or exercise.31  
Other times, as with the infamous dictum that “[w]e are a religious people 
whose institutions presuppose a Supreme Being,” the Court has been less 

                                                 
 21. See, e.g., id. at 181-87. 
 22. 83 U.S. (16 Wall.) 36 (1872). 
 23. AMAR, supra note 9, at 213. 
 24. Id.  For a discussion of incorporation, see BREST ET AL., supra note 19, at 
402-10. 
 25. See supra text accompanying notes 3-5. 
 26. See, e.g., AMAR, supra note 9, at 246-54; Laycock, Religious Liberty, supra 
note 9, at 241-43. 
 27. 330 U.S. 1 (1947). 
 28. The Free Exercise Clause was incorporated in Cantwell v. Connecticut, 310 
U.S. 296 (1940). 
 29. Everson, 330 U.S. at 14-15. 
 30. See, e.g., William P. Marshall, “We Know It When We See It,”: The 
Supreme Court and Establishment, 59 S. CAL. L. REV. 495, 496 (1986) (“[T]he 
Court has also waivered constantly in its depiction of the underlying theory of the 
Establishment Clause.”). 
 31. See, e.g., Van Orden v. Perry, 545 U.S. 677, 687 (2005) (“Recognition of 
the role of God in our Nation’s heritage has also been reflected in our decisions.”). 
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circumspect.32  As observed by Professor William Marshall, “Respect for 
the ‘de facto establishment’ has created doctrinal havoc from the beginning 
of the Court’s venture into the establishment area.”33  The Court 
approaches establishment matters in a variety of ways, but it has never 
clearly explained why a particular test applies to one set of facts but not 
another.34  The result is a constitutional hodge-podge, which makes it 
difficult to predict, with any certainty, what the Establishment Clause 
requires and what it prohibits.  In addition, it is hard to take seriously a 
doctrine where, for example, the constitutionality of a religious display 
turns on the presence of a dancing elephant or a talking wishing well.35 

Theory aside, the good news is that the basics of Establishment Clause 
law are reasonably straightforward.  When confronted with an 
Establishment Clause case, a court will apply one or more of the three 
prevailing Establishment Clause tests.  The Lemon test36 and the 
endorsement test37 both gauge a finding of religious establishment by 
reference to purpose and effect inquiries.  The two tests differ little on the 
purpose side.  On the effect side, though, the endorsement test uses a 
hypothetical reasonable observer to measure effect, where the Lemon test 
simply asks if religion is being advanced or inhibited.38  The third test, 
                                                 
 32. Zorach v. Clauson, 343 U.S. 306, 313 (1952); see Allegheny v. ACLU, 492 
U.S. 573, 604 (1989) (“The history of this Nation, it is perhaps sad to say, contains 
numerous examples of official acts that endorsed Christianity specifically.”); 
Abington Twp. v. Schempp, 374 U.S. 203, 213 (1963) (“It can be truly said, 
therefore, that today, as in the beginning, our national life reflects a religious people 
. . . .”); Engel v. Vitale, 370 U.S. 421, 434 (1962) (“The history of man is 
inseparable from the history of religion.”).  It is possible, of course, to find contrary 
claims.  See, e.g., Allegheny, 492 U.S. at 595 (“First and foremost, [Justice 
O’Connor’s Lynch] concurrence squarely rejects any notion that this Court will 
tolerate some government endorsement of religion.”); see also id. at 659 (Kennedy, 
J., concurring in part and dissenting in part) (“[G]overnment may not . . . give direct 
benefits to religion in such a degree that it in fact ‘establishes a [state] religion or 
religious faith, or tends to do so.’” (quoting Lynch v. Donnelly, 465 U.S. 668, 678 
(1984))).  While they might reflect what is—for some—an aspirational norm, 
statements like these last two statements are descriptively inaccurate. 
 33. Marshall, supra note 30, at 508. 
 34. See, e.g., Lynch, 465 U.S. at 679 (“[W]e have repeatedly emphasized our 
unwillingness to be confined to any single test or criterion in this sensitive area.”). 
 35. See Allegheny, 492 U.S. at 596 (1989) (quoting Lynch, 465 U.S. at 692 
(O’Connor, J., concurring)). 
 36. Lemon v. Kurtzman, 403 U.S. 602, 612-13 (1971). 
 37. Justice O’Connor first outlined what is today known as the endorsement test 
in her concurring opinion in Lynch.  465 U.S. at 687-88. 
 38. For the Lemon test, see Lemon, 403 U.S. at 612; for the endorsement test, 
see Lynch, 465 U.S. at 687-88. 
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coercion, has enjoyed less widespread application, but it is the test that 
Justice Kennedy seems to favor.39  In addition to these three more-or-less 
formal tests, the Court will turn, now and again, to history as an 
Establishment Clause guide.  Given the relative ease with which history can 
be manipulated to suit a case, it is frequently deployed when the Court 
wants to justify a particular establishment action but cannot readily do so 
using one of the other tests.   

III.  THE LEMON TEST, AS MODIFIED 
Almost twenty-five years after Everson incorporated the Establishment 

Clause against the states, Lemon v. Kurtzman40 articulated the familiar 
three-part Establishment Clause test: purpose, effect, and entanglement.41  
While this test had been percolating for some time before Lemon,42 it was 
Chief Justice Warren Burger who brought together “the cumulative criteria 
developed by the Court over many years.”43 

A.  Secular Purpose 
To satisfy the purpose element of the Lemon test, the law must have a 

clearly secular purpose.44  However, the Establishment Clause does not 
require that the law serve only secular purposes.  Stated a bit differently, a 
law that has a religious purpose in addition to a clearly secular purpose will 
not be invalidated, but a law enacted purely for religious purposes will not 
pass the purpose inquiry.45  While simple to state, Lemon’s purpose 
element, sometimes called “purposive neutrality,”46 has often proved 
difficult to apply.  Is the purpose of a law determined by the text alone, or 
can a court look beyond the statute to ascertain purpose?  Are the motives 

                                                 
 39. See, e.g., Lee v. Weisman, 505 U.S. 577, 587 (1992) (“[A]t a minimum, the 
Constitution guarantees that government may not coerce anyone to support or 
participate in religion or its exercise . . . .”). 
 40. 403 U.S. 602. 
 41. Id. at 612-13. 
 42. See, e.g., Everson v. Bd. of Educ., 330 U.S. 1, 7 (1947) (holding that bus 
transportation to religious schools had the secular purpose of promoting student 
safety); Abington Twp. v. Schempp, 374 U.S. 203, 222 (1963) (“[T]o withstand the 
strictures of the Establishment Clause there must be a secular legislative purpose 
and a primary effect that neither advances nor inhibits religion.”). 
 43. Lemon, 403 U.S. at 612. 
 44. Comm. for Pub. Educ. v. Nyquist, 413 U.S. 756, 773 (1973). 
 45. Wallace v. Jaffree, 472 U.S. 38, 56 (1985). 
 46. See Keith Werhan, Navigating the New Neutrality: School Vouchers, the 
Pledge, and the Limits of a Purposive Establishment Clause, 41 BRANDEIS L.J. 
603, 608 (2003). 
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of those responsible for the law relevant, and, if so, how are those motives 
identified?  When can a court say that the purpose of a law is neutral?  The 
Court has struggled with these questions, and more, without a clear or 
lasting resolution.   

In fairness to the courts, part of the difficulty stems from the inherently 
confused nature of any statutory-purpose inquiry.  When we say that statute 
a has purpose b, we are animating the statute with what is, at best, an 
approximation of the purpose, intent, or motive of some person or group of 
people.  Almost without exception, we do this with imperfect information.  
The conclusion is that statute a has purpose b based upon facts and 
circumstances, like the text of the statute, its place within the structure of a 
legislative act, statements and actions of those who drafted it, the 
understanding of some historical or contemporary community, and other 
factors.   

Even if an interpretive modality like legislative intent can be settled on, 
more problems arise.  If the motive or intent of one legislator, or a handful 
of them, can be determined confidently, does it follow that the same intent 
or motive can be attributed to the entire legislature, or to the statute itself?47  
The obvious answer is no.  Courts struggle with this confusion.  Decisions 
reflect the troublesome nature of the purpose inquiry,48 and a substantial 
body of literature discusses the many problems with the purpose inquiry.49  

                                                 
 47. For a comprehensive discussion of legislative motives and intentions and the 
different ways that these can be discovered and attributed to legislation, see Louis 
Raveson, Unmasking the Motives of Government Decisionmakers: A Subpoena for 
Your Thoughts?, 63 N.C. L. REV. 879 (1985). 
 48. See Wallace, 472 U.S. at 74 (O’Connor, J., concurring) (“[I]nquiry into the 
purpose of the legislature in enacting a moment of silence law should be deferential 
and limited.”); Everson v. Bd. of Educ., 330 U.S. 1, 6 (1947) (stating that when 
determining legislative intent, courts should exercise “most extreme caution”). 
 49. See, e.g., Ashutosh Bhagwat, Purpose Scrutiny in Constitutional Analysis, 
85 CAL. L. REV. 297, 323 (1997) (recognizing difficulty ascertaining purpose 
because “hidden motivations of legislators are rarely known, and because 
attributing one defined ‘intent’ to a multi-member body is necessarily a fictitious 
enterprise”); Raveson, supra note 47, at 884-86; Scott Breedlove & Victoria 
Salzmann, The Devil Made Me Do It: The Irrelevance of Legislative Motivation 
Under the Establishment Clause, 53 BAYLOR L. REV. 419 (2001) (criticizing 
motive analysis under the Establishment Clause); Robert Bennett, Reflections on the 
Role of Motivation Under the Equal Protection Clause, 79 NW. U. L. REV. 1009, 
1027-29 (1984) (describing problems in determining motives of large groups, such 
as a legislature); Seth Kreimer, Allocational Sanctions: The Problem of Negative 
Rights in a Positive State, 132 U. PA. L. REV. 1293, 1336-39 (1984) (arguing that 
to impute purpose to a legislature, courts must make normative judgments about 
what an ideal legislature would do, and describing other problems with the process). 
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It is a process that invites criticism, but it is one that the law will not 
abandon. 

It is also fair to say that some of this purpose-inquiry confusion is the 
fault of the courts.  The purpose element has been part of Establishment 
Clause law for decades,50 but the Supreme Court has never clearly 
articulated the contours of the inquiry.  Though it has had many 
opportunities, the Court has so far failed to clarify what, exactly, the 
purpose inquiry seeks to determine, and how it does so.  Even worse, courts 
have used different terms—such as purpose, intent, and motive—
interchangeably and indiscriminately.51  What follows is an attempt to 
synthesize the Court’s purpose-element rules, but this discussion should not 
be mistaken for a claim that it is a coherent inquiry.   

The Lemon purpose element “‘asks whether government’s actual 
purpose is to endorse or disapprove of religion.’”52  This “actual purpose” 
language implies that there may be a distinction between a stated purpose 
and an actual purpose.  But there is no need to rest on implication, because 
at least as far as the Establishment Clause is concerned, the Court has been 
quite explicit.  Courts will normally respect a stated legislative purpose, but 
that purpose must be sincere.  “While the Court is normally deferential to a 
State’s articulation of a secular purpose, it is required that the statement of 
such purpose be sincere and not a sham.”53  If a court’s suspicions are 
aroused, it will look past the four corners of the text in question—it will 
look behind a law’s stated purpose—to try and determine the actual ends 
that a particular enactment is trying to achieve. 

This sham-purpose rule can be traced back to Abington School District 
v. Schempp, where a public school district opened each day with readings 
from the Bible and recitation of the Lord’s Prayer.54  The school district 
articulated several secular purposes to justify this practice, including “the 
promotion of moral values, the contradiction to the materialistic trends of 
our times, the perpetuation of our institutions and the teaching of 
                                                 
 50. See, e.g., Everson, 330 U.S. at 1; Abington Twp. v. Schempp, 374 U.S. 203 
(1963). 
 51. See, e.g., Lemon v. Kurtzman, 403 U.S. 602, 613 (1971) (“Inquiry into the 
legislative purposes . . . affords no basis for a conclusion that the legislative intent 
was to advance religion.” (emphasis added)); Mueller v. Allen, 463 U.S. 388, 394-
95 (1983) (stating that courts are reluctant to impute unconstitutional motives to 
state actors when a secular purpose appears on the face of a statute); Adland v. 
Russ, 307 F.3d 471, 483 (6th Cir. 2002) (according deference to an avowed secular 
purpose; courts are reluctant to impute unconstitutional motives). 
 52. Edwards v. Aguillard, 482 U.S. 578, 585 (1987) (emphasis added) (quoting 
Lynch v. Donnelly, 465 U.S. 668, 690 (1984) (O’Connor, J., concurring)). 
 53. Id. at 586-87. 
 54. 374 U.S. 203 (1963). 
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literature.”55  The Supreme Court did not defer to these stated purposes.56  
Even if the purpose of the exercise was not strictly religious, the Court 
said, it was still true that the readings were from the Bible and the Bible is 
clearly an instrument of religion.57  The state recognized the religious 
implications because it allowed readings from an alternate version of the 
Bible, and it excused nonattendance.58  In short, the actual facts were 
inconsistent with the state’s claim that the Bible was “used either as an 
instrument for nonreligious moral inspiration or as a reference for the 
teaching of secular subjects.”59 

In Stone v. Graham, the Kentucky Supreme Court upheld the 
constitutionality of a Kentucky statute mandating display of the Ten 
Commandments in public-school classrooms.60  The U.S. Supreme Court, 
per curiam, reversed, following the course set in Schempp.61  Kentucky 
claimed that the Ten Commandments had secular application because it 
was adopted “‘as the fundamental legal code of Western Civilization and 
the Common Law of the United States.’”62  Observing that the Ten 
Commandments are a sacred text in the Christian and Jewish faiths, the 
Court said that “no legislative recitation of a supposed secular purpose can 
blind us to that fact.”63  The Court could find no legitimate educational 
function for the display because it was not incorporated into the teaching of 
a subject like history, comparative religion, or ethics.64  “Under this Court’s 

                                                 
 55. Id. at 223. 
 56. Id. at 224. 
 57. Id. 
 58. Id.  
 59. Id. 
 60. 449 U.S. 39, 40 (1980). 
 61. Id. at 42-43. 
 62. Id. at 41 (quoting KY. REV. STAT. ANN. § 158.178 (LexisNexis 2006)).  
Some of the Justices, too, have offered this claim as justification for Ten 
Commandments displays.  See, e.g., City of Elkhart v. Books, 532 U.S. 1058, 1061 
(2001) (Rehnquist, C.J., dissenting from denial of certiorari) (“Undeniably, 
however, the Commandments have secular significance as well, because they have 
made a substantial contribution to our secular legal codes.”).  The claim that the 
Ten Commandments inspired our common-law rules or traditions is, quite simply, 
untrue.  See, e.g., The Pew Forum on Religion & Public Life, A Monumental 
Decision: High Court Considers Constitutionality of Ten Commandments Displays 
on Public Property, Feb. 24, 2005 (remarks of Douglas Laycock), available at 
http://pewforum.org/events/?EventID=69 [hereinafter Laycock, Monumental 
Decision]. 
 63. Stone, 449 U.S. at 41. 
 64. Id. at 42. 
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rulings . . . an ‘avowed’ secular purpose is not sufficient to avoid conflict 
with the First Amendment.”65 

It was Justice O’Connor’s concurring opinion in Wallace v. Jaffree that 
succinctly described the practice of looking to find a law’s actual purpose 
when the stated purpose seems to be contradicted by the facts.66 

It is of course possible that a legislature will enunciate a 
sham secular purpose for a statute.  I have little doubt that 
our courts are capable of distinguishing a sham secular 
purpose from a sincere one, or that the Lemon inquiry into 
the effect of an enactment would help decide those close 
cases where the validity of an expressed secular purpose is 
in doubt.67 

Courts are normally deferential to the government’s claim of purpose68 
and are reluctant to “attribute unconstitutional motives to the States, 
particularly when a plausible secular purpose for the State’s program may 
be discerned from the face of the statute.”69  But deference does not mean 
willful ignorance: “We refuse to turn a blind eye to the context in which 
this policy arose, and that context quells any doubt that this policy was 
implemented with the purpose of endorsing school prayer.”70   

Context—the facts and circumstances of the case—clearly matters.  
Cases involving public schools prompt special consideration.71  
Government intent may be evidenced by a law that promotes religion 
generally or by a law that advances certain sectarian beliefs.72  If the 
dispute involves a statute, a regulation, or a policy, then analysis begins 

                                                 
 65. Id. at 41. 
 66. 472 U.S. 38, 75 (1985) (O’Connor, J., concurring). 
 67. Id.; see id. at 64 (Powell, J., concurring) (“[T]his secular purpose must be 
‘sincere’; a law will not pass constitutional muster if the secular purpose articulated 
by the legislature is merely a ‘sham.’”). 
 68. Edwards v. Aguillard, 482 U.S. 578, 586 (1987). 
 69. Mueller v. Allen, 463 U.S. 388, 394-95 (1983). 
 70. Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 315 (2000) (striking 
school-prayer policy under the Establishment Clause). 
 71. See, e.g., Edwards, 482 U.S. at 583-84; Lee v. Weisman, 505 U.S. 577, 592 
(1992) (referencing “heightened concerns with protecting freedom of conscience 
from subtle coercive pressure in the elementary and secondary public schools”). 
 72. Edwards, 482 U.S. at 585.  Of course, government disapproval of religion 
also violates the Establishment Clause.  See Lynch v. Donnelly, 465 U.S. 668, 688 
(1984) (O’Connor, J., concurring). 
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with the text itself, enlightened by legislative history.73  Courts will 
consider the religious nature of an activity, like prayer, or a display of an 
artifact, like the Ten Commandments.74  The impact of a practice on the 
local community can evidence a secular purpose.75  A history of attempts to 
establish official or government-endorsed religious displays or practices 
may also be a relevant consideration.76  Likewise, the history of 
government involvement with religious displays or practices may 
contribute to a finding of purpose.77  Despite the occasional protest that a 
legislature’s motives or intentions are irrelevant,78 courts look to these 
factors in deciding a statute’s purpose.79 

                                                 
 73. Edwards, 482 U.S. at 594 (“The plain meaning of the statute’s words, 
enlightened by their context and the contemporaneous legislative history, can 
control the determination of legislative purpose.”). 
 74. See Stone v. Graham, 449 U.S. 39, 41 (1980) (stating that the Ten 
Commandments is a sacred religious text); N.C. Civil Liberties Union Legal Found. 
v. Constangy, 947 F.2d 1145, 1150 (4th Cir. 1991) (“[C]ontrolling caselaw suggests 
that an act so intrinsically religious as prayer cannot meet, or at least would have 
difficulty meeting, the secular purpose prong of the Lemon test.”).  But cf. City of 
Elkhart v. Books, 532 U.S. 1058, 1061 (2001) (Rehnquist, C.J., dissenting from 
denial of certiorari) (“[W]e have never determined, in Stone or elsewhere, that the 
Commandments lack a secular application.”); Mellen v. Bunting, 327 F.3d 355, 374 
(4th Cir. 2003) (evaluating the constitutionality of the supper prayer at Virginia 
Military Institute, the Court was inclined to believe that the prayer was religious in 
nature, but the Court accorded the State the “benefit of all doubt” and credited the 
statement of a secular purpose). 
 75. Mueller v. Allen, 463 U.S. 388, 395 (1983) (explaining that the state 
income tax deduction for education-related expenses “assist[s] parents in meeting 
the rising cost of educational expenses [and] plainly serves th[e] secular purpose of 
ensuring that the State’s citizenry is well educated”). 
 76. See McCreary County v. ACLU, 545 U.S. 844, 850 (2005) (holding that 
“the development of the presentation should be considered when determining its 
purpose”); Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 315 (2000) (“This case 
comes to us as the latest step in developing litigation brought as a challenge to 
institutional practices that unquestionably violated the Establishment Clause.  One 
of those practices was the District’s long-established tradition of sanctioning 
student-led prayer at varsity football games.”). 
 77. See Van Orden v. Perry, 545 U.S. 677, 686-90 (2005) (discussing the 
history of government acknowledgement and recognition of religion); Lynch v. 
Donnelly, 465 U.S. 668, 674-78, 681 (1984) (discussing the history of the 
relationship between religion and national holidays—a crèche display celebrates the 
holiday and depicts origins of the holiday, which are secular purposes). 
 78. See Bd. of Educ. v. Mergens, 496 U.S. 226, 249 (1990) (“[W]hat is relevant 
is the legislative purpose of the statute, not the possibly religious motives of the 
legislators who enacted the law.”); Utah Gospel Mission v. Salt Lake City Corp., 
 



2009] THE ESTABLISHMENT CLAUSE IN 2009 505 

In most cases, Lemon’s purpose element represents a low threshold.  
Justice Antonin Scalia has accurately observed that “[a]lmost invariably, 
we have effortlessly discovered a secular purpose for measures challenged 
under the Establishment Clause, typically devoting no more than a sentence 
or two to the matter.”80  In its most recent school-funding cases, for 
example, the Supreme Court has effectively glossed over the purpose 
inquiry.81  But so long as Lemon remains the law, the purpose threshold is 
one that the state must cross.  Indeed, purposive neutrality played a 
prominent role in the Court’s most recent set of decisions concerning the 
Ten Commandments.  In McCreary County v. ACLU, there was a 
longstanding dispute over a display of the Ten Commandments in the town 
courthouse.82  Justice Souter’s opinion relied almost exclusively on a lack 
of purposive neutrality as the basis for finding the display 
unconstitutional.83  In practice, though, most judicial attention is focused on 
the Lemon effects inquiry, and it is there that this Article now turns. 

B.  Effects Inquiry 
Under Lemon, a law must be neutral in effect, meaning that the law’s 

“principal or primary effect” can “neither advance[] nor inhibit[] 
religion.”84  The effects inquiry “should invalidate governmental actions 
that actually advance religion, even if that had not been the intent behind 

                                                                                                                 
316 F. Supp. 2d 1201, 1237 (D. Utah 2004) (“‘[A] court has no license to 
psychoanalyze the legislators’ in order to ferret out improper subjective intent.” 
(quoting Wallace v. Jaffree, 472 U.S. 38, 74 (1985) (O’Connor, J., concurring))). 
 79. See McCreary County, 545 U.S. at 861 (“Examination of purpose is a staple 
of statutory interpretation that makes up the daily fare of every appellate court in 
the country . . . .”); see also Wallace, 472 U.S. at 59-60 (noting that the legislature 
“intended to change existing law and . . . was motivated by . . . the sole purpose of 
expressing the State’s endorsement of prayer activities”); Epperson v. Arkansas, 
393 U.S. 97, 109 (1968) (noting that the anti-evolution statute was motivated by a 
desire to suppress teaching that denied divine creation of man). 
 80. Edwards v. Aguillard, 482 U.S. 578, 613 (1985) (Scalia, J., dissenting).  A 
lack of purposive neutrality has been the deciding factor in a remarkably small 
number of cases.  See McCreary County, 545 U.S. at 844; Edwards, 482 U.S. at 
578; Wallace, 472 U.S. 38; Stone v. Graham, 449 U.S. 39 (1980); Epperson, 393 
U.S. 97. 
 81. See Mitchell v. Helms, 530 U.S. 793 (2000); Agostini v. Felton, 521 U.S. 
203 (1997). 
 82. 545 U.S. 844 (2005). 
 83. Id. at 881 (finding “ample support” for the lower court’s conclusion that 
there was a “predominately religious purpose” for the Ten Commandments display). 
 84. See Lemon v. Kurtzman, 403 U.S. 602, 612 (1971). 
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the action.”85  In a series of cases dominated by school-funding issues and 
culminating with Agostini v. Felton86 and Mitchell v. Helms,87 the Court 
has, for more than two decades, downplayed Lemon’s purpose element and 
focused nearly all of its energy on defining—and substantially revising—
Lemon’s effects element.  Neutrality sounds like a reasonable concept, but 
we will see that it has come to mean little more than formal neutrality.  If a 
law is neutral on its face, then the actual effects of the law are of 
secondary—or perhaps no—importance.   

1.  The Meaning of Neutrality 
When a court asks whether a law is neutral in effect, the obvious 

question is: neutral relative to what?  Neutrality is a meaningless standard 
unless it is first given some context.88  This problem is not merely academic 
because the Court has, especially in the recent school-funding cases, made 
neutrality “the centerpiece of Establishment Clause jurisprudence.”89  As 
applied by the Court, “neutrality bolsters the influence of religion as a 
whole and thereby restricts state efforts to address such basic Establishment 
Clause concerns as preventing endorsement, favoritism, or state 
sponsorship of religion in general.”90 

Professor Douglas Laycock has suggested that, historically, two 
different concepts of neutrality had support: a no-aid model, where the 
neutrality baseline means that the government does nothing; and a 
nondiscrimination model, where the neutrality baseline is how the 
government treats similarly situated nonreligious persons and 
organizations.91  The no-aid model rose to prominence during, and shortly 

                                                 
 85. Werhan, supra note 46, at 609.   
 86. 521 U.S. 203 (1997). 
 87. 530 U.S. 793 (2000). 
 88. See generally Frank Ravitch, A Funny Thing Happened on the Way to 
Neutrality: Broad Principles, Formalism, and the Establishment Clause, 38 GA. L. 
REV. 489 (2004) (stating that there is no such thing as neutrality in the 
Establishment Clause and offering alternative methods of constitutional analysis).  
 89. Id. at 493. 
 90. Dhananjai Shivakumar, Neutrality and the Religion Clauses, 33 HARV. 
C.R.-C.L. L. REV. 505, 515 (1998). 
 91. See Douglas Laycock, The Underlying Unity of Separation and Neutrality, 
46 EMORY L.J. 43, 48 (1997) [hereinafter Laycock, Separation and Neutrality].  
Professor Laycock joins the no-aid and the anti-discrimination models together in 
what he calls “substantive neutrality,” a term he uses to describe how the Court has 
actually applied neutrality in various cases.  He argues that “minimizing 
government influence on religion” is the baseline of substantive neutrality, and that 
this baseline is a variable between the no-aid and antidiscrimination models: 
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after, the founding generation when there was a lively debate over whether 
taxes should be assessed to fund state church establishments.92  It enjoyed 
renewed life in the nineteenth century in response to anti-Catholic 
discrimination over funding of religious schools.93  While it has made an 
appearance from time to time in the last century, especially in school-
funding cases,94 the no-aid model never seemed to gain permanent traction 
in the courts.95  At times, even when the Court said the Establishment 
Clause meant no-aid, the Court didn’t really mean it.  In Everson, for 
example, the Court said that the Establishment Clause prohibited aid to 
religion,96 but it actually applied nondiscrimination neutrality when it 

                                                                                                                 
Substantive neutrality sometimes invokes government’s treatment of 
analogous secular activity as the baseline, requiring that religious 
and secular activity get the same treatment.  Equal funding for 
religious and secular hospitals is an example.  But sometimes 
substantive neutrality requires that religion get better treatment than 
similar secular activities, as in most claims to religious exemptions 
from regulation.  And sometimes, substantive neutrality requires that 
religion be treated in ways that are arguably worse than the treatment 
available to similar secular activities. Most obviously, government 
cannot celebrate religion or lead religious exercises.  In these 
contexts, when religion must be treated better or worse than 
analogous secular activities, substantive neutrality invokes 
government inactivity as the baseline.  Prosecution makes religion 
worse off, and celebration makes it better off, than if government did 
nothing. 

Id. at 70-71.  This Article will refer to the nondiscrimination neutrality model as 
nondiscrimination neutrality.   
 92. See id. at 48-53. 
 93. Id. at 48-52. 
 94. See Laycock, Religious Liberty, supra note 9, at 164 (discussing the 
predominance of the no-aid theory from 1971 to 1985). 
 95. Id. at 164-66. 
 96. Everson v. Bd. of Educ., 330 U.S. 1, 15-16 (1947), recites this classic 
formulation of the no-aid principle:  

The “establishment of religion” clause of the First Amendment 
means at least this: Neither a state nor the Federal Government can 
set up a church.  Neither can pass laws which aid one religion, aid all 
religions, or prefer one religion over another.  Neither can force nor 
influence a person to go to or to remain away from church against 
his will or force him to profess a belief or disbelief in any religion.  
No person can be punished for entertaining or professing religious 
beliefs or disbeliefs, for church attendance or non-attendance.  No 
tax in any amount, large or small, can be levied to support any 
religious activities or institutions, whatever they may be called, or 
whatever form they may adopt to teach or practice religion. 
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decided five to four that providing bus service to all schoolchildren, 
including those who attended religious schools, was not unconstitutional 
aid to religion.97 

Within the past two-plus decades, nondiscrimination neutrality has 
become the preferred neutrality baseline.98  The Court appears to have 
accepted, without any real analysis, that nondiscrimination neutrality is a 
true measure of neutrality.  But it is not.  Nondiscrimination, at least as the 
Court has invoked it, is not a measure of neutrality.  It is a measure of 
equality.  Nondiscrimination requires the government to treat religion just 
as it treats nonreligion.  Thus, religion is not treated neutrally relative to 
nonreligion, but equally relative to nonreligion.  An early 
nondiscrimination-neutrality case illustrates the basic principles. 

In Widmar v. Vincent, the University of Missouri-Kansas City (UMKC) 
allowed student groups to use the University’s facilities for group 
activities.99  Cornerstone, a student evangelical group, had for some time 
been allowed to use the University’s facilities for its meetings.  In 1977, the 
University, citing a University regulation that prohibited use of the school’s 
buildings for religious worship or religious teaching, told Cornerstone it 
would no longer be permitted to meet at the school.100  UMKC claimed that 
allowing the group to have access would have the primary effect of 
advancing religion.101  The Court disagreed.102  While conceding that use of 
the University’s facilities might confer an incidental benefit on religion, it 
did not violate the primary-effect prohibition.103  The Court was satisfied 
that the benefit to religion was incidental because, among other things, “the 
forum is available to a broad class of nonreligious as well as religious 
speakers. . . . The provision of benefits to so broad a spectrum of groups is 
an important index of secular effect.”104  Stated another way, this equality 
of treatment, this neutrality as the Court calls it, is evidence that any benefit 
to religion is merely incidental, and an incidental benefit does not violate 
Lemon’s effects element. 
                                                 
 97. Id. at 17; see Johnson v. Econ. Dev. Corp., 241 F.3d 501, 510 (6th Cir. 
2001) (“The Supreme Court has consistently rejected the argument that any and all 
government aid to a religiously affiliated institution violates the Establishment 
Clause.”). 
 98. See Laycock, Religious Liberty, supra note 9, at 166 (stating that since 1986 
“the Court [has] progressively elevated the nondiscrimination principle and 
subordinated the no-aid principle”).   
 99. 454 U.S. 263 (1981). 
 100. Id. at 265, 265 n.3. 
 101. Id. at 272. 
 102. Id. at 273. 
 103. Id. at 273-74. 
 104. Id. at 274. 
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The difficulty with the Court’s neutrality approach is that it is both 
inaccurate and misleading.  In practice, neither genuine neutrality nor 
equality of treatment is the Establishment Clause norm.  Professor Laycock 
points out that in some circumstances, as when a religious institution is 
engaged in a predominately secular activity, equality may be the 
appropriate yardstick.105  But in other situations, religion may be treated 
more or less favorably than nonreligion.  Federal law exempts churches 
from some employment anti-discrimination requirements,106 an advantage 
that is designed to keep government from interfering in religious doctrine 
and affairs.  By contrast, creationism is barred from the public-school 
science classroom,107 an exclusion that is intended to keep sectarian 
doctrine out of secular education.   

In short, what the Court calls neutrality is more accurately described as 
an ad hoc and cursory test centered around an equality principle.  In some 
circumstances, genuine equality of treatment is required; in other 
situations, something more or less than real equality is appropriate.  To get 
a better understanding of nondiscrimination neutrality, this Article 
examines it in the context of two categories of cases where the Court has 
applied it: aid-to-religion cases and religious-speech cases.  In aid-to-
religion cases, nondiscrimination neutrality has evolved into a formal and 
superficial inquiry that will rarely, if ever, result in a finding of 
unconstitutional establishment.  In religious-speech cases, 
nondiscrimination neutrality is ill-suited to the real task, which is to 
identify religious endorsements.  The endorsement test, discussed later, is 
better able to handle this work and, in the process, remain true to the 
principles that animated the Establishment Clause in the late eighteenth 
century. 

2.  Neutrality in Aid-to-Religion Cases 
Just two years after Widmar, the Court decided Mueller v. Allen,108 a 

school-funding case that is as significant for what the Court refused to do 
as for what the Court actually did.  Mueller upheld, against an 
Establishment Clause challenge, a Minnesota law allowing a state tax 
deduction for educational expenses.109  Then-Justice Rehnquist breezed 

                                                 
 105. Laycock, Separation and Neutrality, supra note 91, at 70-71 (providing an 
example of a religious institution running a hospital). 
 106. See 42 U.S.C. § 2000e-1(a) (1964). 
 107. See, e.g., Edwards v. Aguillard, 482 U.S. 578 (1987). 
 108. Mueller v. Allen, 463 U.S. 388 (1983). 
 109. Id. at 390-91. 
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past the purpose inquiry110 and focused on the law’s effects.  First, the 
deduction was available to all taxpayers regardless of whether their 
children attended public or sectarian schools.111  A program that makes a 
benefit equally available to a wide group “of citizens is not readily subject 
to challenge under the Establishment Clause.”112  Second, it was important 
that the state aid flowed to sectarian institutions not because of the state’s 
choice but because of the private choices made by the individual parents 
regarding where their children would attend school.113  “[N]o ‘imprimatur 
of state approval”’ could be said to attach when the aid resulted from 
“private choices.”114  What Mueller did, then, was create a category of 
funding cases, sometimes called “indirect aid” or private-choice cases, 
where government funds flow indirectly to religious institutions through 
private decision making.   

What Justice Rehnquist refused to do in Mueller was take into account 
the actual effect of the Minnesota law.  As is true nationwide, most 
Minnesota schoolchildren went to public schools, meaning that their 
parents incurred no significant educational expenses.115  Of the children 
who attended private schools, 96% went to private religious schools.116  
Arguably, then, the effect of the law was to confer a disproportionate 
benefit on parents who chose private religious education for their children.  
This evidence was of no constitutional importance.  “We would be loath to 
adopt a rule grounding the constitutionality of a facially neutral law on 
annual reports reciting the extent to which various classes of private 
citizens claimed benefits under the law.”117  Courts should avoid engaging 
in statistical inquiry regarding who might actually benefit from a state 
law.118  Mueller and cases like it give proof to the claim that “the current 
Court’s version of neutrality is particularly problematic because of its 
intensively formalistic nature and the fact that it appears to minimize the 
effects of government programs.”119 

                                                 
 110. Id. at 395 (“A State’s decision to defray the cost of educational expenses 
incurred by parents—regardless of the type of schools their children attend—
evidences a purpose that is both secular and understandable.”). 
 111. Id. at 397. 
 112. Id. at 398-99. 
 113. Id. at 399. 
 114. Id. 
 115. Id. at 401. 
 116. Id. 
 117. Id. at 401 (emphasis added). 
 118. Id. at 402. 
 119. Ravitch, supra note 88, at 495; see Werhan, supra note 47, at 613 (stating 
that the Mueller neutrality standard “was satisfied by a state’s general provision of a 
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In Zelman v. Simmons-Harris, Chief Justice Rehnquist confirmed, in 
seemingly exasperated terms, that the indirect-aid-nondiscrimination-
neutrality rules are alive and well.120  “Three times we have confronted 
Establishment Clause challenges to neutral government programs that 
provide aid directly to a broad class of individuals, who, in turn, direct the 
aid to religious schools or institutions of their own choosing.  Three times 
we have rejected such challenges.”121  As was true in Mueller, the actual 
effect of the funding program was of no significance.  “The 
constitutionality of a neutral educational aid program simply does not turn 
on whether and why, in a particular area, at a particular time, most private 
schools are run by religious organizations, or most recipients choose to use 
the aid at a religious school.”122   

Facial nondiscrimination neutrality will carry the day in cases where 
aid flows indirectly to religious institutions through private hands.  Private 
choice effectively negates the element of state-sponsored religious 
indoctrination and immunizes the matter from an Establishment Clause 
challenge.  Put a slightly different way, private choice breaks the causal 
religious-indoctrination chain.123  Any religious indoctrination that results 
from government funding results not because of the government funding, 
but because of private choices made by parents.  This is true even if the 
government funds are used to pay for religious instruction.124  Professor 
Laycock has suggested that there must be limits on what the law would 

                                                                                                                 
potential benefit to its residents, regardless of the actual substantive effect of that 
provision”). 
 120. 536 U.S. 639 (2002). 
 121. Id. at 649. 
 122. Id. at 658. 
 123. This sharply restrictive view of causation is one that would not be familiar 
to a student of contemporary tort law.  Apparently, government funding of religious 
education is not a causal element, whether in the but for sense or the proximate 
sense, or both.  This argument goes past the point of plausibility.  But the metaphor 
is still apt, if only because it seems to capture accurately the Court’s facially 
transparent application of nondiscrimination neutrality. 
 124. See Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1 (1993) (holding that 
a sign-language interpreter provided to a student at a religious school under a 
neutral federal funding program does not violate the Establishment Clause); Witters 
v. Wash. Dep’t of Servs. for the Blind, 474 U.S. 481 (1986) (nondiscriminatory 
grants to students who choose to use grant money for religious education were 
permissible under the Establishment Clause); Laycock, Religious Liberty, supra 
note 9, at 169 (“If ‘true private choice’ breaks the link to state action, then there are 
no constitutional constraints on how the money can be spent.  And that should mean 
that there is no need to allocate the cost of a church-affiliated school between the 
secular portion of the instruction and the religious portion.”). 
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tolerate in matters of indirect aid.125  Perhaps so, but the Court has yet to 
draw any boundaries. 

What if the flow of funds to religious institutions is not mediated by 
private choice?  In these direct-aid cases, the analysis is a bit more 
complicated, but the outcome is likely to be the same.  The analysis begins 
with the same nondiscrimination neutrality.  Assuming that the law does 
not facially discriminate on religious grounds, the inquiry then turns to the 
question of whether the aid program has the effect of financing or 
encouraging religious indoctrination.  The answer to this question turns 
largely on form rather than substance.  In the past two decades, the Court 
has not invalidated a single direct-aid program under the Establishment 
Clause on the ground that it resulted in impermissible religious 
indoctrination.126 

Government may not finance or sponsor religious indoctrination.127  
How is it known, then, whether a law finances or sponsors religious 
indoctrination?  The answer is supplied, at least initially, with a 
presumption.  Older cases presumed that indoctrination would occur.  For 
example, in cases where public-school teachers were assigned to teach 
remedial secular subjects in private religious schools under a facially 
neutral, direct-funding program, the Court presumed that the teachers 
would be tempted to participate, or would participate, in religious 

                                                 
 125. Laycock, Religious Liberty, supra note 9, at 170 (“There probably will still 
be a ban on gerrymandered categories that fund purely religious programs and little 
else. . . . But so long as the funding category includes substantial secular content, 
there appears to be no constitutional limit on the religious intensity of individual 
choices within the category.”). 
 126. It must be emphasized, once again, that we are speaking here of school-aid 
cases.  In other cases where indoctrination is an issue, like school-prayer cases, the 
Court has consistently drawn a line at the public-school classroom.  See, e.g., 
Edwards v. Aguillard, 482 U.S. 578 (1987) (creationism in science curriculum); 
Wallace v. Jaffree, 472 U.S. 38 (1985) (involving Bible reading and recitation of 
prayer); Stone v. Graham, 449 U.S. 39 (1980) (posting the Ten Commandments in 
school classrooms).  The notable exception is Elk Grove Unified Sch. Dist. v. 
Newdow, 542 U.S. 1 (2004), the public school Pledge of Allegiance case, where the 
Court avoided the issue by disposing of the case on standing grounds.  The school-
aid cases are nevertheless important because the principles they establish might be 
modified to justify some sort of religious indoctrination in the public schools. 
 127. See Sch. Dist. of Grand Rapids v. Ball, 473 U.S. 373, 385 (1985) 
(“Although Establishment Clause jurisprudence is characterized by few absolutes, 
the Clause does absolutely prohibit government-financed or government-sponsored 
indoctrination into the beliefs of a particular religious faith.”), overruled on other 
grounds by Agostini v. Felton, 521 U.S. 203, 235 (1997). 
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indoctrination.128  But these cases never really looked past the presumption 
to find out if religious indoctrination had actually occurred.  Given certain 
facts, like the placement of public-school employees in a religious school 
or the sharing of school supplies, the Court simply found that the risk of 
state sponsored or financed religious indoctrination was too great.  The 
result was a predictable form-over-substance inquiry, and the program in 
question could not pass Establishment Clause muster. 

The difficulty with a presumption, of course, is that it can be reversed.  
Once nondiscrimination neutrality became the norm, Chief Justice 
Rehnquist took the first step in that direction.  In 1993, the Court decided 
Zobrest v. Catalina Foothills School District, a case involving a sign-
language interpreter for a deaf student at a private religious school.129  
Funding for the interpreter, who was employed by the local public school 
district, came from a religiously neutral federal statute.130  Like other aid 
cases, Chief Justice Rehnquist’s opinion relied heavily on the neutrality of 
the federal funding program and on the fact that the aid was provided as a 
result of parental choice.131  A blanket rule prohibiting a public-school 
employee from being placed in a sectarian school would, he wrote, “exalt 
form over substance.”132  A sign-language interpreter was different from a 
teacher or a guidance counselor.     

Nothing in this record suggests that a sign-language 
interpreter would do more than accurately interpret 
whatever material is presented to the class as a whole.  In 
fact, ethical guidelines require interpreters to “transmit 
everything that is said in exactly the same way it was 
intended.”  James’ parents have chosen of their own free 
will to place him in a pervasively sectarian environment.  
The sign-language interpreter they have requested will 
neither add to nor subtract from that environment, and 
hence the provision of such assistance is not barred by the 
Establishment Clause.133 

                                                 
 128. See, e.g., Ball, 473 U.S. at 385 (“[T]eachers . . .  may intentionally or 
inadvertently become involved in inculcating religious tenets or beliefs.”), 
overruled on other grounds by Agostini, 521 U.S. at 235; Meek v. Pittenger, 421 
U.S. 349, 370 (1975) (pointing out the danger of secular instruction intertwining 
with religious instruction), overruled by Mitchell v. Helms, 530 U.S. 793, 808 
(2000). 
 129. 509 U.S. 1 (1993). 
 130. Id. at 3. 
 131. Id. at 10. 
 132. Id. at 13. 
 133. Id. (citation omitted). 
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Zobrest thus left the indoctrination presumption intact but refused to apply 
it.   

With nondiscrimination neutrality and private choice now firmly 
entrenched in the indirect-aid cases, and with the break from the 
presumption of indoctrination having been made in Zobrest, what was 
needed was a case to bridge the gap between indirect- and direct-aid cases.  
Agostini v. Felton,134 decided in 1997, did just that.  Agostini involved a 
federally funded, facially neutral, secular remedial-education program.135  
Federal funds went to local public education agencies to pay for 
educational services, and funds were available for both public and private 
school remedial teaching.136  Public-school teachers provided the services, 
including those for students at religious schools.137  Justice O’Connor 
adhered to the formal rule that “government inculcation of religious beliefs 
has the impermissible effect of advancing religion.”138  She then set about 
the task of showing why, in light of the Court’s earlier indirect-funding 
cases, this direct funding program did not result in governmental religious 
indoctrination.139   

Witters v. Washington Dep’t of Servs.140 established that government 
could indirectly fund religious education.141  Citing Zobrest, Justice 
O’Connor concluded that the presumption of indoctrination was a thing of 
the past.142  Likewise, providing remedial secular instruction was 
indistinguishable from providing a sign-language interpreter for two 
reasons.  First, and in a nod to the ideas of neutrality and private choice, 
Justice O’Connor said that the services were provided “at whatever school 
[the student] chose to attend.”143  Second, she concluded that because the 
remedial education was supplemental to the regular curriculum, sectarian 
schools were not relieved of any costs they would have otherwise incurred 

                                                 
 134. 521 U.S. 203 (1997). 
 135. Id. at 209. 
 136. Id. 
 137. Id. at 208-12.  This same program had been declared unconstitutional in 
Aguilar v. Felton, 473 U.S. 402 (1985), on the grounds that it resulted in excessive 
entanglement.  Agostini, 521 U.S. at 212.   
 138. Agostini, 521 U.S. at 223.   
 139. See id. at 223-28. 
 140. 474 U.S. 481 (1986) (holding that nondiscriminatory grants to students who 
chose to use grant money for religious education was permissible under the 
Establishment Clause). 
 141. Id. at 486-87. 
 142. See Agostini, 521 U.S. at 223. 
 143. Id. at 228. 
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in educating their students.144  For these reasons, the Agostini program did 
not finance religious indoctrination.145  Finally, Justice O’Connor also 
looked at the criteria by which the Agostini program defined eligible 
beneficiaries.  This was important, she said, in deciding whether the 
program might advance religion by encouraging people to participate in 
religious indoctrination.146  Because the program’s benefits were available 
to all schoolchildren—children in public schools could get the same 
remedial training—the program did not encourage religious 
indoctrination.147 

Agostini is significant for two reasons.  First, recall the key distinction 
between indirect and direct aid: indirect aid means no government 
indoctrination of religion; direct aid means that indoctrination may be 
attributed to the government.  Agostini provides the blueprint to avoid a 
finding of indoctrination.  So long as the aid is nominally tied to a secular 
activity, and the program does not define eligible beneficiaries by reference 
to religion, the government neither indoctrinates nor encourages religious 
indoctrination.  Second, Agostini is significant because it confirmed that 
facial neutrality plays the same prominent role in both direct- and indirect-
aid cases.  Pointing to both Zobrest and Mueller, Justice O’Connor 
indicated that the actual effect of a direct funding program—measured in 
terms of the number of religious-school students versus public-school 
students who benefit—is not controlling.148  “Nor are we willing to 
conclude that the constitutionality of an aid program depends on the 
number of sectarian school students who happen to receive the otherwise 
neutral aid.”149   

Having decided that the Aguilar program satisfied the Lemon effects 
inquiry, Justice O’Connor turned to the issue of entanglement.  She pointed 
to the fact that the entanglement factors are substantially similar to those 
used in measuring a law’s effects and concluded that entanglement should 

                                                 
 144. Id. (quoting Zobrest v. Catalina Foothills Sch. Dist., 509 U.S. 1, 12 (1993)).  
Justice O’Connor never explained why this was so.  If state law requires students at 
sectarian schools to meet the same educational achievement levels as their public-
school counterparts, then sectarian schools would be required to provide remedial 
education to under-performing students.  This remedial-education funding would, in 
fact, relieve sectarian schools of costs they would otherwise have incurred.  The 
resulting cost savings would then be available for other activities, including 
sectarian indoctrination. 
 145. Id. 
 146. Id. at 230-31. 
 147. Id. at 232. 
 148. Id. at 229. 
 149. Id.  
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be considered as part of the effects analysis.150  The Aguilar program did 
not result in excessive entanglement.151 

In Mitchell v. Helms,152 a direct-aid case based on facts much the same 
as those in Agostini, Justice Clarence Thomas wrote for a plurality.153  His 
opinion, which would elevate formal neutrality to controlling significance 
and functionally equate direct aid with private choice, goes beyond 
Agostini and effectively eliminates any meaningful distinction between 
direct and indirect aid.  As in Agostini, the issue was whether any religious 
indoctrination could be attributed to the government.154  Nondiscrimination 
neutrality—treating religion and nonreligion alike—is a substantial factor 
to be considered in determining whether indoctrination can be attributed to 
the government.  If a program has a legitimate secular purpose, then by 
providing aid without regard to religion to a wide range of organizations to 
achieve that purpose, “no one would conclude that any indoctrination that 
any particular recipient conducts has been done at the behest of the 
government.”155  It is hard to believe that the plurality really meant what it 
said—that a secular purpose plus equally available funding means no 
governmental indoctrination.  Yet, to drive the point home, Justice Thomas 
restated his proposed rule in different terms: 

To put the point differently, if the government, seeking to 
further some legitimate secular purpose, offers aid on the 
same terms, without regard to religion, to all who 
adequately further that purpose, then it is fair to say that 
any aid going to a religious recipient only has the effect of 
furthering that secular purpose.  The government, in 
crafting such an aid program, has had to conclude that a 
given level of aid is necessary to further that purpose 
among secular recipients and has provided no more than 
that same level to religious recipients.156 

                                                 
 150. Id. at 232.  Entanglement is considered in more detail infra at text 
accompanying notes 180-96. 
 151. Id. at 233-34. 
 152. 530 U.S. 793 (2000). 
 153. Chief Justice Rehnquist and Justices Scalia and Kennedy joined in Justice 
Thomas’s opinion.  Justice O’Connor, joined by Justice Stephen Breyer, concurred 
in the judgment.  Justices Stevens and Ginsburg joined in Justice Souter’s dissent.  
Id. at 800.  Because Justice O’Connor’s concurrence rests on much narrower 
grounds than the plurality’s opinion, hers should be the controlling opinion.  See 
Marks v. United States, 430 U.S. 188, 193 (1977). 
 154. Mitchell, 530 U.S. at 809. 
 155. Id. 
 156. Id. at 810 (citation omitted) (emphasis added). 
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A secular purpose plus neutral funding, under this formulation, means that 
the aid only furthers that secular purpose.  Taken alone, this rule would be 
worrisome.   

But the plurality seemed to have in mind a much broader objective: 
clearing the way for direct aid to religious indoctrination.  Justice Thomas 
made two moves: eliminating the distinction between direct and indirect aid 
and allowing direct aid to be diverted to religious indoctrination.157  
Indirect-aid cases like Mueller and Zobrest mean that indirect funding of 
religious indoctrination is permitted so long as the aid is provided in a 
facially neutral way and is directed by the mechanism of private choice.  Of 
course, funding under the Mitchell program was available to both religious 
and nonreligious schools,158 so Justice Thomas turned his attention to 
private choice.  But to make private choice fit here, Justice Thomas had to 
overcome one of the significant factual distinctions between Mitchell and 
Agostini.  In Mitchell, the government aid was allocated to schools based 
on student enrollments.159  If the government can aid religious schools 
when the aid actually passes through private hands and is directed by 
private choice, Justice Thomas reasoned, then the government should be 
allowed to provide aid when government itself directs the aid as a result of 
private choices—choices by parents as to where they enroll their children 
in school.160  Student enrollments are a surrogate for individual decisions, 
and the state eliminates the middleman.161  “Although the presence of 
private choice is easier to see when aid literally passes through the hands of 
individuals—which is why we have mentioned directness in the same 
breath with private choice—there is no reason why the Establishment 
Clause requires such a form.”162   

                                                 
 157. See id. at 814-15 (“[Respondents] argue first, and chiefly, that ‘direct, 
nonincidental’ aid to the primary educational mission of religious schools is always 
impermissible.  Second, they argue that provision to religious schools of aid that is 
divertible to religious use is similarly impermissible.  Respondents’ arguments are 
inconsistent with our more recent case law, in particular Agostini and Zobrest, and 
we therefore reject them.” (footnote omitted)). 
 158. Id. at 829 (“[This] aid ‘is allocated on the basis of neutral, secular criteria 
that neither favor nor disfavor religion, and is made available to both religious and 
secular beneficiaries on a nondiscriminatory basis.’” (quoting Agostini v. Felton, 
521 U.S. 203, 231 (1997))). 
 159. Id. at 801. 
 160. Id. at 815-16. 
 161. Id. at 830 (“Private decisionmaking controls because of the per capita 
allocation scheme, and those decisions are independent because of the program’s 
neutrality.”).   
 162. Id. at 816 (internal citation omitted). 
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This extension of the private-choice rule would make it virtually 
meaningless.  The state can plausibly argue that no state-sponsored 
indoctrination is involved when the government neutrally makes aid 
available to individuals who then decide how to apply it.  That argument 
disappears, and it is the state that is acting, when the state decides to 
provide aid on the basis of individual decisions already made.  On this 
logic, the state never indoctrinates when it grants aid as long as the criteria 
for aid eligibility are traceable to some individual decisions.  The 
distinction is much more than the formal matter that Justice Thomas made 
it out to be.163   

From there, it was but a short step to finding that direct aid can be 
diverted to religious activities.  The real issue, said the plurality, was that 
the aid provided must be content neutral.164  The federal funding statute 
satisfied this requirement.165  “Where the aid would be suitable for use in a 
public school, it is also suitable for use in any private school.”166  Justice 
Thomas had to deal with the inconvenient fact that some religiously themed 
books had been provided to private schools.  He characterized these 
violations as “minor” and “inadvertent,”167  and he praised the procedural 
safeguards in place to detect and prevent content-neutrality violations.168  
These “scattered de minimis statutory violations” would not “convert an 
otherwise unobjectionable parishwide program into a law that has the effect 
of advancing religion.”169  The plurality offered no standard by which we 
might stop the slide down the de minimis content-neutrality slippery slope.   

Content neutrality meant the fact that aid might be diverted to religious 
indoctrination was irrelevant.  Justice Thomas agreed that aid had been 
diverted to religious indoctrination in this case, and, in sharp contrast to his 
praise for the safeguards that discovered content-neutrality violations, he 
called the procedures used to prevent diversion “anemic.”170  Pointing to 
Zobrest, Justice Thomas said that “we did not, as respondents do, think that 
the use of governmental aid to further religious indoctrination was 
synonymous with religious indoctrination by the government or that such 
                                                 
 163. Id. 
 164. Id. at 823. 
 165. See id. at 801-03 (concluding that government may directly aid religion by 
providing content-neutral aid).  Note that this issue—the requirement that the aid be 
content neutral—is distinct from the direct-funding issue.   
 166. Id. at 822. 
 167. Id. at 834. 
 168. Id. at 834-35. 
 169. Id. at 835. 
 170. Id. at 833 (“[W]e agree with the dissent that there is evidence of actual 
diversion and that, were the safeguards anything other than anemic, there would 
almost certainly be more such evidence.”).     
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use of aid created any improper incentives.”171  As long as the aid is 
suitable for use in the public schools and eligibility for the aid is 
determined neutrally, “any use of that aid to indoctrinate cannot be 
attributed to the government and is thus not of constitutional concern.”172  
Stated more succinctly, “The Mitchell plurality says diversion to religious 
use does not matter.”173 

Justice O’Connor concurred in the judgment in an opinion that is both 
reassuring and troubling.  She criticized the plurality for assigning 
nondiscrimination neutrality almost “singular importance” in Establishment 
Clause aid cases.174  “[W]e have never held that a government-aid program 
passes constitutional muster solely because of the neutral criteria it employs 
as a basis for distributing aid.”175  The plurality’s willingness to allow 
diversion of direct aid for religious indoctrination, she said, was “in tension 
with our precedents.”176  Actual diversion of aid to religious indoctrination 
is inconsistent with the Establishment Clause.177  Justice O’Connor was not 
willing to abandon the direct-indirect dichotomy.  While the plurality relied 
on Witters and Zobrest, she found it significant that in both cases the aid 
actually went to individuals who then chose to spend it on religious 
education.178  There was a real distinction, in her opinion, between such 
true private choice and the per capita funding scheme at issue in 
Mitchell.179  While she disagreed with the plurality’s reasoning, Justice 
O’Connor was able to agree with the outcome because she found the 
evidence of actual diversion of aid to religious indoctrination to be de 
minimis.180   

If Justice Thomas’s reasoning in Mitchell can gain two more votes,181 
then the government would be free to establish a religiously content-neutral 
aid program—say, a cash grant—directly to private schools with benefits 
allocated per capita on the basis of individual decisions.  As long as the aid 
is content neutral, which cash certainly is, the law is not concerned with 
                                                 
 171. Id. at 820-21. 
 172. Id. at 820. 
 173. Douglas Laycock, The Supreme Court and Religious Liberty, 40 CATH. 
LAW. 25, 52 (2000).  
 174. Mitchell, 530 U.S. at 837 (O’Connor, J., concurring). 
 175. Id. at 839. 
 176. Id. at 837-38. 
 177. Id. at 840. 
 178. Id. at 841. 
 179. Id. at 842-44. 
 180. Id. at 837, 864. 
 181. Chief Justice Rehnquist and Justices Scalia and Kennedy joined Justice 
Thomas’s opinion.  Id. at 801.  As a result, two additional votes are needed to 
promote that view to the majority. 
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how the aid is actually used.  The combination of nondiscrimination 
neutrality and individual decisions would relieve the government of 
complicity in any religious indoctrination that might ensue.  Further, the 
no-religious-content rule seems akin to the old no-aid rule.  Even if the 
Court says that, it does not really mean it.  Religious content is fine so long 
as it can be characterized as de minimis and so long as any resulting 
indoctrination cannot be attributed to the government. 

3.  Neutrality and Religious Speech 
The Court has also applied the nondiscrimination-neutrality model to 

religious-speech cases.  But it is a poor fit here.  The reason, oddly enough, 
is because nondiscrimination neutrality is better suited to a free-speech 
analysis than to an establishment analysis.  When dealing with religious 
speech, it might seem that a free-speech analysis would be appropriate.  
Indeed, the Court has decided a number of religious-speech cases on free-
speech grounds.182  Keep in mind, though, that the concern here is with the 
Establishment Clause, not with the Free Speech Clause.  If the question is 
whether the government has permissibly regulated private religious speech, 
a free-speech analysis is appropriate.  But if the question is whether the 
government has violated the Establishment Clause, a free-speech analysis is 
meaningless.   

To see why nondiscrimination neutrality is better suited to a free-
speech analysis, consider Rosenberger v. University of Virginia.183  The 
University of Virginia disbursed student activity-fee revenue for the benefit 
of a variety of student activity groups.184  Each student group was required 
to sign an agreement acknowledging that the group was not a part of the 
University, and that the University did not approve the group’s activities.185  
Further, in all dealings with outside organizations, each group was required 
to provide a disclaimer saying that the group was independent of the 
University.186  Wide Awake Productions, a Christian student group, asked 
that the University use student activity-fee money to pay for publication of 
its Christian student newspaper.187  The University refused on the ground 

                                                 
 182. See, e.g., Good News Club v. Milford Cent. Sch., 533 U.S. 98 (2001) 
(involving unconstitutional viewpoint discrimination to exclude religious viewpoint 
from a limited forum); Lamb’s Chapel v. Ctr. Moriches Union Free Sch. Dist., 508 
U.S. 384 (1993) (same).   
 183. 515 U.S. 819 (1995). 
 184. Id. at 824. 
 185. Id. 
 186. Id. at 823. 
 187. Id. at 825-27. 
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that the publication was a religious activity.188  A First Amendment suit 
against the University raised both speech and establishment issues. 

Before turning to the Establishment Clause analysis, consider how the 
Court first resolved the speech issue.  Justice Kennedy decided that the 
University’s funding program was akin to a limited-speech forum.189  Wide 
Awake Productions was a private speaker participating in this limited 
forum.  The Court’s speech analysis turned on a conclusion that the 
University was not speaking; it was regulating private speech through 
payments from the student activity-fee revenue.  This conclusion was 
justified, Justice Kennedy wrote for the Court, because of the steps, 
described above, that the University took to distance itself from student 
groups.190  When government regulates private speech in a limited forum, 
the Court must decide whether the regulation is both reasonable and 
viewpoint neutral.191  Viewpoint neutrality requires that when the 
government opens a forum for speech on a certain subject—say, student 
life and activities at a university—the government may not discriminate 
against a disfavored viewpoint.192  Free-speech rules mean that the 
government is required to treat disparate viewpoints equally.  The 
University ran afoul of this viewpoint-neutrality restriction because it 
permitted secular viewpoints while it barred religious viewpoints.193 

                                                 
 188. Id. at 827.  The Court granted certiorari on this question: “Whether the 
Establishment Clause compels a state university to exclude an otherwise eligible 
student publication from participation in the student activities fund, solely on the 
basis of its religious viewpoint, where such exclusion would violate the Speech and 
Press Clauses if the viewpoint of the publication were nonreligious.”  Id. at 837.  
Although the University apparently abandoned its Establishment Clause defense 
during litigation, the Court nevertheless addressed it.  See id. at 837-38. 
 189. Id. at 830. 
 190. Id. at 834-35.  The steps taken by the University—a written agreement 
acknowledging that the group was not part of the University and a disclaimer made 
part of a group’s communications with third parties—are detailed supra at text 
accompanying notes 183-84.  Of course, a formal declaration and a disclaimer 
cannot make a group independent as a matter of law.  It seems that the effectiveness 
of the agreement and the disclaimer would need to be examined on a case-by-case 
basis if anything other than formal separation is contemplated. 
 191. Id. at 829. 
 192. Id. at 830 (“[V]iewpoint discrimination . . . is presumed impermissible when 
directed against speech otherwise within the forum’s limitations.”). 
 193. Id. at 831 (“[T]he University does not exclude religion as a subject matter 
but selects for disfavored treatment those student journalistic efforts with religious 
editorial viewpoints.”).  The net effect of viewpoint-discrimination rules as applied 
to religious speech is that religious speech likely can never be excluded from any 
kind of speech forum.  Once the government opens a forum for discussion of any 
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From this review of the Court’s free-speech analysis, it is evident why 
nondiscrimination neutrality is closer in operation to a speech analysis.  
Both nondiscrimination neutrality and viewpoint neutrality mandate 
equality of treatment for the secular and the religious.  Viewpoint neutrality 
will be found when government allows both secular and religious speakers 
equal access to a speech forum.  Establishment Clause nondiscrimination 
neutrality is satisfied so long as the religious and the nonreligious are given 
equal access to government assistance or benefits.  The speech and 
establishment standards converge around a common equality principle.  
This is a concern for two reasons.  First, as Justice Kennedy explained in 
Lee v. Weisman, the Constitution protects speech and religion in different 
ways: 

The First Amendment protects speech and religion by quite 
different mechanisms. Speech is protected by ensuring its 
full expression even when the government participates, for 
the very object of some of our most important speech is to 
persuade the government to adopt an idea as its own.  The 
method for protecting freedom of worship and freedom of 
conscience in religious matters is quite the reverse.  In 
religious debate or expression the government is not a 
prime participant, for the Framers deemed religious 
establishment antithetical to the freedom of all.  The . . . 
Establishment Clause is a specific prohibition on forms of 
state intervention in religious affairs with no precise 
counterpart in the speech provisions.194 

As Justice Kennedy recognized in Lee, the Constitution encourages 
speech.  Neutrality, or more accurately viewpoint neutrality, serves that end 
by mandating that government treat different viewpoints equally.  By 
contrast, the Establishment Clause is a specific prohibition of state 
involvement in matters of religion.  Nondiscrimination neutrality only 
shows whether the government has treated religious and nonreligious 
speech equally.  By itself, it does nothing to aid in determining whether, as 
Justice Kennedy stated in Lee, there has been “state intervention in 
religious affairs.”195  In fact, nondiscrimination neutrality presumes that 
religious speech or activity is private, and then it mandates equality of 
treatment for the religious and nonreligious. 

                                                                                                                 
topic from a secular viewpoint, the government must allow discussion of that topic 
from a religious viewpoint. 
 194. 505 U.S. 577, 591 (1992) (citation omitted). 
 195. Id. 
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More specifically, in any case involving religious speech in a public 
forum, the first inquiry is this: is the speech private speech, or is it 
government speech?  If government itself actually speaks, the answer to 
this question is obvious.  The difficulty arises when a private speaker 
speaks in a public forum.  In that case, before it can be decided whether a 
speech analysis or an establishment analysis is needed, it must first be 
decided if the government has done something to make the private religious 
speech the government’s own religious speech or to otherwise advance or 
promote the private religious speech.  Nondiscrimination neutrality—
equality of treatment, standing alone—cannot answer this question.  That 
answer comes by deciding whether a reasonable observer would perceive 
that government has endorsed the private religious speech.196  If the answer 
is yes, then an Establishment Clause violation has taken place regardless of 
whether similarly situated, nonreligious speech is treated the same way.   

Stated a bit differently, the fact that religious speech is treated the same 
as nonreligious speech does not necessarily entail a lack of endorsement of 
the speech.  Assume that the University treated Wide Awake Productions 
the same way it treated the student photography club or the student fencing 
club.  If a reasonable observer would perceive that the University endorsed 
the message of its student photography club or its fencing club, the same 
conclusion would follow as to the speech of Wide Awake Productions.  Of 
course, a public university is free to endorse the message of any secular 
club or organization it chooses.  But it cannot endorse the sectarian 
message of the Christian Student Association or the Muslim Student 
Association. 

There is a second reason for concern.  When speech and establishment 
standards converge around the same equality principle, it means that the 
Establishment Clause does little more to guard against religious 
establishment than does the Free Speech Clause standing alone.  The 
Court’s holding in Lee correctly observes that the Constitution anticipates 
more than this from the Establishment Clause.197  Professor Steven Gey has 
argued persuasively that a different, more demanding standard should be 
applied to religious speech in public forums.198  This disparate treatment is 
justified, Professor Gey reasons, because “the broader principle motivating 
Establishment Clause restrictions on private religious activity associated 
with the government is that religion and religious ideas are fundamentally 

                                                 
 196. This endorsement test, as it has come to be known, is discussed more fully 
infra at text accompanying notes 232-83. 
 197. See 505 U.S. 577, 598-99 (1992). 
 198. See Steven G. Gey, When Is Religious Speech Not “Free Speech”?, 2000 
U. ILL. L. REV. 379 (2000). 
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incompatible with the structure of democratic government.”199  The 
Establishment Clause recognizes this tension by specifically restricting 
private religious activity done in connection with the government.200  
Absent an effective Establishment Clause restriction, there must be 
“continuing fear of political factionalism—defined as a quest for 
dominance—along religious lines.”201  Grounding his proposed standard in 
the political-community theory of the endorsement test, Professor Gey 
proposes an opt-out rule.202  “[I]f someone must opt out of a government 
benefit to avoid participating in private religious expression, then the 
private expression violates the Establishment Clause.”203 

When examining nondiscrimination neutrality as applied in 
Rosenberger, we can see that it largely misses the Establishment Clause 
point.  Justice Kennedy began by affirming that nondiscrimination 
neutrality is a “significant factor” in Establishment Clause cases.204  The 
government acts neutrally when it makes benefits available to a wide range 
of recipients, including those with a religious viewpoint.205  “More than 
once,” he continued, “have we rejected the position that the Establishment 
Clause even justifies, much less requires, a refusal to extend free speech 
rights to religious speakers who participate in broad-reaching government 
programs neutral in design.”206  Justice Kennedy’s opinion clearly took a 
page from earlier cases like Widmar, where the Court found no 
Establishment Clause problem treating religious and nonreligious groups 
equally.207 

The lesson of cases like Widmar, that equal treatment of the religious 
and the nonreligious does not mean that government has impermissibly 
advanced religion, is undoubtedly correct.  But the opposite conclusion is 

                                                 
 199. Id. at 451. 
 200. Id. 
 201. Id. 
 202. Id. at 437. 
 203. Id. at 437-38.  Professor Gey elaborates: 

[T]he First Amendment is violated not only by direct government 
action that amounts to a religious exercise but also by government 
actions that permit private religious activities to so dominate a 
government ceremony, forum, or operation that a religious dissenter 
must forego access to (i.e., opt out of) the government ceremony, 
forum, or operation to avoid attending—and implicitly participating 
in or endorsing—the religious exercise. 

Id. at 437. 
 204. Rosenberger v. Univ. of Va., 515 U.S. 819, 839 (1995). 
 205. Id. 
 206. Id. 
 207. Widmar v. Vincent, 454 U.S. 263, 274 (1981). 
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equally correct: equal treatment of the religious and the nonreligious does 
not rule out that government has impermissibly advanced religion.208  Thus, 
in Capitol Square Review and Advisory Board v. Pinette,209 Justice 
O’Connor wrote that “we have on several occasions employed an 
endorsement perspective in Establishment Clause cases where private 
religious conduct has intersected with a neutral governmental policy 
providing some benefit in a manner that parallels the instant case.”210  A 
number of lower courts have followed suit.211 

In brief summary, while the result in Rosenberger may be correct, it is 
not because the state treated religious speech neutrally—meaning that it 
treated religious speech the same as it treated nonreligious speech.  
Likewise, if Rosenberger is correct, it is not because the University did not 
foster or encourage an impression that student newspapers speak for the 
University.  If the result is correct, it is because of facts that would lead a 
reasonable observer to conclude that the University did not endorse the 
student speech.  Equality of treatment or indicia that the University fostered 
or encouraged certain speech may be facts that a reasonable observer would 
take into account, but they are not themselves the end of the inquiry.  They 
are, more accurately, means to a possible endorsement end. 

Are there any unifying principles about the effects inquiry from the 
cases?  Whether right or wrong, at least for now, the Court’s neutrality 
benchmark is the way government treats nonreligion.  No government aid 
                                                 
 208. Perhaps Justice Kennedy recognized this when, later in his Establishment 
Clause analysis, he had this to say: 

Government neutrality is apparent in the State’s overall scheme in a 
further meaningful respect. The program respects the critical 
difference “between government speech endorsing religion, which 
the Establishment Clause forbids, and private speech endorsing 
religion, which the Free Speech and Free Exercise Clauses protect.”  
In this case, “the government has not fostered or encouraged” any 
mistaken impression that the student newspapers speak for the 
University.  The University has taken pains to disassociate itself 
from the private speech involved in this case. 

Id. at 841 (internal citations omitted).  In this passage, Justice Kennedy indicated 
that neutrality has some dimension beyond equality.  Id.  Neutrality also means that 
government puts some distance, or at least attempts to put some distance, between a 
private religious speaker and itself.  Id.  While his effort here seems rather half-
hearted, it is at least an acknowledgement that some facts suggesting lack of 
government endorsement of private religious speech must be shown to establish 
genuine neutrality.  Id. 
 209. 515 U.S. 753 (1995). 
 210. Id. at 774 (O’Connor, J., concurring). 
 211. Id. at 775 (listing cases that have applied the endorsement test in a similar 
context). 
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does not mean, and never really has meant, no government aid.  If a law or 
program does not discriminate between religion and nonreligion, courts 
will treat this as strong proof of a neutral effect.  Facial neutrality is likely 
sufficient in all but the most egregious aid cases.  In regard to religious 
speech, of course, the important boundary is the one between private 
speech and government speech.  The critical issue is when the former 
becomes the latter.  Nondiscrimination neutrality may be one factor to 
consider, but, as actually applied by the Court, neutrality takes on 
controlling significance.  Professor Ravitch is correct to observe that 
neutrality, without any baseline to use as a comparison, is an empty 
concept.212  Courts will not presume that the government finances or 
sponsors religious indoctrination simply because the state provides aid, 
directly or indirectly, to religious education.  Nor will indoctrination be 
presumed when state employees provide services on religious-school 
grounds.  Indeed, the presumption is now just the opposite—that no 
religious indoctrination will happen.   

C.  Entanglement 
The final element of the Lemon test, and the element upon which 

Lemon itself was decided,213 is the entanglement inquiry.  A law may not 
result in excessive entanglement between the government and religion.214  
Courts must consider three factors in deciding whether there is excessive 
entanglement: (1) the character and purposes of the institutions that benefit 
from the state action; (2) the nature of the aid the state provides; and (3) the 
relationship between the state and the religious institution.215   

Entanglement may be either substantive or procedural.216  Substantive 
entanglement happens when the state is called upon to determine the 
validity of a religious belief or doctrine or to choose between competing 
religious visions.217  The need for government inquiry into religious 
missions or doctrines may result in entanglement.218  Likewise, church and 
state become entangled when the state must get involved in measuring the 

                                                 
 212. See Ravitch, supra note 88, at 493-94. 
 213. Lemon v. Kurtzman, 403 U.S. 602, 614 (1971). 
 214. Id. at 613. 
 215. Id. at 615. 
 216. See NLRB v. Catholic Bishop of Chicago, 440 U.S. 490, 502 (1979) (“It is 
not only the conclusions that may be reached by the Board which may impinge on 
rights guaranteed by the Religion Clauses, but also the very process of inquiry 
leading to findings and conclusions.”). 
 217. See Geary v. Visitation of the Blessed Virgin Mary Parish Sch., 7 F.3d 324, 
330 (3d Cir. 1993). 
 218. Id. at 328-29. 
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qualifications of those being considered for faith-based employment 
positions.219  Procedural entanglement can occur when church and state 
become adversaries in the legal process.220  The very process of an 
investigation or the threat of litigation may have a chilling effect on 
religion.221  A law that requires the state to pervasively monitor religious 
activities may cause excessive entanglement.222 

Lemon is characteristic of early Supreme Court decisions that 
considered entanglement.  There, Pennsylvania and Rhode Island each 
adopted a program where the state reimbursed or paid for teachers’ salaries 
at private schools, including religious schools.223  Each state also enacted 
statutory provisions designed to guarantee that the schools’ secular and 
religious functions remained separate and that the state aid only supported 
secular activities.224  It was here that the states ran afoul of the 
entanglement inquiry.225   

The Court was not willing to “ignore the danger that a teacher under 
religious control and discipline poses to the separation of the religious from 
the purely secular aspects”226 of the curriculum.  This concern did not 
assume that teachers would act in bad faith or in a conscious design to 
evade the Establishment Clause.  “We simply recognize that a dedicated 
religious person, teaching in a school affiliated with his or her faith and 
operated to inculcate its tenets, will inevitably experience great difficulty in 
remaining religiously neutral.  Doctrines and faith are not inculcated or 
advanced by neutrals.”227  The degree of continuing state surveillance 

                                                 
 219. See, e.g., EEOC v. Catholic Univ. of Am., 83 F.3d 455, 465-66 (D.C. Cir. 
1996) (stating that applying Title VII to a clergy hiring decision would result in 
excessive entanglement); Rayburn v. Gen. Conf. of Seventh-Day Adventists, 772 
F.2d 1164, 1169-72 (4th Cir. 1985).  
 220. Rayburn, 772 F.2d at 1171. 
 221. Id.; see Catholic Univ. of Am., 83 F.3d at 467. 
 222. See Agostini v. Felton, 521 U.S. 203, 233-34 (1997). 
 223. Lemon v. Kurtzman, 403 U.S. 602, 606-07 (1971). 
 224. Id. at 607-10. 
 225. Id. at 613-14. 
 226. Id. at 617. 
 227. Id. at 618; cf. Agostini, 521 U.S. at 223 (noting that courts will no longer 
presume that public-school teachers teaching secular subjects in religious schools 
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public-school teachers teaching religion in public schools will be presumed to 
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entertain that presumption, though there is evidence that indoctrination happens.  
See, e.g., The Associated Press, Teacher Told to Revise Creationism Lesson Plan, 
June 10, 2005, available at http://www.msnbc.msn.com/id/8169240/ (noting that a 
biology teacher taught creationism in a public-school biology class). 
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required to make sure that teachers did not inculcate religion resulted in 
excessive state entanglement with religion.228 

The recent funding cases have also watered down Lemon’s 
entanglement element.  In Agostini, for example, after folding the 
entanglement inquiry into the effects inquiry,229 Justice O’Connor was 
dismissive of the need for state monitoring of sectarian schools because the 
courts no longer presume that public-school teachers will participate in 
religious indoctrination.230  With the abandonment of that presumption, “we 
must also discard the assumption that pervasive monitoring of Title I 
teachers is required. . . . Moreover, we have not found excessive 
entanglement in cases in which States imposed far more onerous burdens 
on religious institutions than the monitoring system at issue here.”231  The 
Establishment Clause is offended by pervasive monitoring, but the Court 
has not offered any criteria by which to judge whether monitoring is 
pervasive. 

After Agostini and Mitchell, it is doubtful that any school-funding 
program would be stricken on entanglement grounds.  If a funding program 
is religiously neutral and can be correlated to some version of private 
choice, or to some surrogate for private choice that the Court finds 
acceptable, then there is no basis to find that the program excessively 
entangles church and state.  As far as the courts are concerned, the state 
simply makes the aid available and washes its hands of the results.   

IV.  THE ENDORSEMENT TEST 
Justice O’Connor, concurring in Lynch v. Donnelly, articulated the 

endorsement test and, with it, a serviceable theory of Establishment Clause 
jurisprudence.232  In brief, the theory underlying the endorsement test ties 
government endorsement or disapproval of religion to standing within the 
political community.233  If the state endorses a particular religious view, 
those who do not adhere to that view may be seen, or may see themselves, 
as political outsiders.234  Early on, the endorsement test supplemented more 
than it supplanted the Lemon inquiry.235  It arose in the context of a 

                                                 
 228. Lemon, 403 U.S. at 619. 
 229. Agostini, 521 U.S. at 232-33. 
 230. Id. at 234. 
 231. Id.  
 232. 465 U.S. 668, 687-88 (1984). 
 233. Id. at 688. 
 234. See infra text accompanying notes 251-52. 
 235. Lynch, 465 U.S. at 689 (O’Connor, J., concurring) (“Focusing on 
institutional entanglement and on endorsement or disapproval of religion clarifies 
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religious-expression case, but the question of endorsement—government 
approval or disapproval of an idea or a message—is expansive enough to 
be an issue in any Establishment Clause case. 

Lynch involved a city that erected an annual Christmas display to 
observe the holiday season.236  The display included a variety of holiday-
themed items, such as a Santa Claus, reindeer, and a Christmas tree.237  
Among the display items was a crèche portraying the nativity scene.238  
Plaintiffs filed suit claiming that the crèche display violated the 
Establishment Clause.239  The U.S. District Court for the District of Rhode 
Island agreed and issued an injunction—a ruling that was affirmed by the 
U.S. Court of Appeals for the First Circuit.240  The Supreme Court reversed 
in a five-to-four decision.241 

In an obvious effort to distance the separationism of Lemon, Chief 
Justice Warren Burger wrote that the Court had never taken “a rigid, 
absolutist view of the Establishment Clause.”242  The tone was one of 
accommodation.243  After reciting a lengthy history showing government 
involvement in religious affairs and holidays,244 the Court moved on to 
consider the Lemon factors.  The display was motivated by a secular 
purpose,245 did not have an impermissible effect,246 and did not entangle 
church and state.247  Lynch made no attempt to deny the religious meaning 
of the crèche: “The crèche may well have special meaning to those whose 
faith includes the celebration of religious Masses, but none who sense the 
origins of the Christmas celebration would fail to be aware of its religious 
implications.”248  The analysis boiled down to what might be called the “no 

                                                 
 236. Id. at 671. 
 237. Id. 
 238. Id. 
 239. Id.  
 240. Id. at 671-72. 
 241. Id. at 670, 672. 
 242. Id. at 678. 
 243. Id. at 673 (“Nor does the Constitution require complete separation of church 
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 244. Id. at 673-78. 
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 247. Id. at 684 (“In this case, however, there is no reason to disturb the District 
Court’s finding on the absence of administrative entanglement.”). 
 248. Id. at 685. 
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big deal” Establishment Clause analysis, one that is associated with a 
historical view: celebrating the holidays is a secular purpose because it has 
been done historically, and the Court has allowed worse than this to survive 
Establishment Clause review.249  This “no big deal” reasoning is 
convenient, but it seems a rather tenuous foundation upon which to rest the 
Establishment Clause. 

Justice O’Connor agreed that the crèche was no big deal, but she did so 
within the context of a fairly coherent theory that can be grounded in both 
historical and contemporary understandings of the meaning of the 
Establishment Clause.  “The Establishment Clause prohibits government 
from making adherence to a religion relevant in any way to a person’s 
standing in the political community.”250  Government action may violate 
this rule in two ways.  First, government may entangle itself with the affairs 
of religious institutions in such a way that (1) religious independence is 
impaired, (2) adherents are given access to government powers not shared 
by nonadherents, or (3) encourages the creation of political constituencies 
along religious lines.251  Second, and more directly, government may be 
seen as endorsing or disapproving religion over nonreligion or as endorsing 
one particular religious view over another.  “Endorsement sends a message 
to nonadherents that they are outsiders, not full members of the political 
community, and an accompanying message to adherents that they are 
insiders, favored members of the political community.  Disapproval sends 
the opposite message.”252 

The endorsement test incorporates the first two Lemon elements—
purpose and effect—by  looking at the message in question from the 
viewpoint of both the sender (purpose) and the recipient (effect).  Courts 
must determine the government’s subjective intent, meaning its actual 
purpose, when the government speaks either by words or by actions.253  
When the government speaks, a few recipients, those who are privy to the 
government’s subjective intent or actual purpose, will understand the 
message as the government actually intended it.  But because the 
government speaks to the general public, it is more likely that people will 
not perceive the government’s subjective intent or actual purpose.  In other 
words, most people rely on nothing more than the message itself and must 
take some objective meaning from the message.  “Examination of both the 
subjective and the objective components of the message communicated by 

                                                 
 249. For more analysis of history as an Establishment Clause interpretive device, 
see infra Part VI. 
 250. Lynch, 465 U.S. at 687 (O’Connor, J., concurring). 
 251. Id. at 687-88. 
 252. Id. at 688. 
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a government action is therefore necessary to determine whether the action 
carries a forbidden meaning.”254   

Courts must determine, first, whether the government has an actual 
purpose to endorse or disapprove of religion.255  The crèche display at issue 
in Lynch did not reflect such a purpose because the city did not intend to 
convey any endorsement of Christianity or any disapproval of non-
Christian religions.  Instead, the purpose was simply to celebrate the public 
holiday through a display of traditional symbols.256  Once the government’s 
actual purpose has been determined, and if the government’s actual purpose 
is not one of endorsement, courts must still decide whether a particular 
message has the effect of conveying endorsement or disapproval of 
religion.257  The focus under the endorsement version of the effects inquiry 
is not limited to whether religion has actually been advanced or 
inhibited.258  “What is crucial is that a government practice not have the 
effect of communicating a message of government endorsement or 
disapproval of religion.  It is only practices having that effect, whether 
intentionally or unintentionally, that make religion relevant, in reality or 
public perception, to status in the political community.”259  Stated a bit 
differently, the concern of the endorsement test is not just with whether 
government’s actual purpose is to endorse religion; the concern is also with 
whether a member of the community would perceive an endorsement, even 
if that was not the government’s intent.  “It is a concern that government 
action not symbolize an endorsement of, or an improper relationship with, 
religion.”260   

The endorsement effects inquiry is fact and circumstance oriented,261 
and it must be made from the perspective of a reasonable observer who is 
familiar with those facts and circumstances,262 including “the text, 

                                                 
 254. Id. 
 255. Id.  Later, Justice O’Connor substituted “intent” for “purpose,” framing the 
issue as “whether the government intends to convey a message of endorsement or 
disapproval of religion.”  Id. at 691. 
 256. Id. 
 257. Id. at 690. 
 258. Id. at 691-92. 
 259. Id. at 692. 
 260. Marshall, supra note 30, at 513. 
 261. See Lynch, 465 U.S. at 692-94.  “Every government practice must be judged 
in its unique circumstances to determine whether it constitutes an endorsement or 
disapproval of religion.”  Id. at 694. 
 262. See Allegheny v. ACLU, 492 U.S. 573, 631 (1989) (O’Connor, J., 
concurring) (“The question under endorsement analysis, in short, is whether a 
reasonable observer would view such longstanding practices as a disapproval of his 
or her particular religious choices, in light of the fact that they serve a secular 
 



532 THOMAS M. COOLEY LAW REVIEW [Vol. 26:3 

legislative history, and implementation of the statute.”263  The endorsement 
test makes room for historical practices as well, including what are 
sometimes called acts of “ceremonial deism.”264  In Lynch, Justice 
O’Connor analogized to a museum setting that might neutralize the 
religious content of a painting.265  The overall setting of the crèche display, 
she said, “changes what viewers may fairly understand to be the purpose of 
the display” and “negates any message of endorsement of that content.”266 

Though the Court has never adopted Justice O’Connor’s endorsement 
test as the primary Establishment Clause yardstick, the idea of endorsement 
and, to a lesser extent, the theory behind it have found support.  
Endorsement figured prominently in Allegheny v. ACLU,267 where Justice 
Harry Blackmun found that a crèche display standing alone in a county 
building sent an “unmistakable message that [the county] supports and 
promotes the Christian praise to God that is the crèche’s religious 
message.”268  Other cases also speak of endorsements without necessarily 
relying upon Justice O’Connor’s formulation of the endorsement test.269  
Justice Souter has written that the anti-endorsement principle should be 
seen as providing substance to the concept of neutrality, and he claims that 
it has become the foundation of Establishment Clause law.270 

Some justices have objected to both the endorsement test and Justice 
O’Connor’s theory.  Justice Kennedy, joined by Chief Justice Rehnquist 
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and Justices Scalia and Byron White, dissented in Allegheny.271  It was here 
that Justice Kennedy began building the framework of what would later 
emerge as his version of the coercion test.272  In his view, the crèche display 
was passive and symbolic and was unlikely to present any real risk of a 
religious establishment.273  “Noncoercive government action within the 
realm of flexible accommodation or passive acknowledgment of existing 
symbols does not violate the Establishment Clause unless it benefits 
religion in a way more direct and more substantial than practices that are 
accepted in our national heritage.”274 

Reciting many examples of historical and contemporary government-
sanctioned religious observances,275 Justice Kennedy objected to both the 
endorsement theory and the endorsement test.  The theory, he said, was 
descriptively inaccurate and would require rejection of “our traditional 
practices recognizing the part religion plays in our society.” 276  Application 
of the endorsement test would “trivialize constitutional adjudication.”277  
Justice Kennedy’s concerns over trivialization and line-drawing do very 
little to distinguish endorsement from the more traditional Lemon analysis.  
While he has distanced himself from Lemon,278 he was comfortable with 
the result that Lemon produced in Lynch.279  The Court in Lynch made no 
secret of the fact that Establishment Clause cases are all about line-
drawing.280 
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The simplest explanation for Justice Kennedy’s dissent is that he does 
not view symbolic displays—or at least the Allegheny symbolic display—as 
being a real Establishment Clause threat.281  Fair enough.  There is much 
room for disagreement about whether the Establishment Clause mandates 
separation, accommodation, or neutrality, and about how those concepts are 
to be gauged.  But rhetorical complaints about the difficulty that courts 
might experience in applying the endorsement test do nothing to address 
the substance of the endorsement theory, which has considerable appeal.  A 
fundamental purpose of the Establishment Clause is to prevent religion, or 
lack thereof, from playing a role in one’s standing in the general political 
community.   

[T]he Establishment Clause serves a fundamental purpose 
of inclusion in that it allows all in society, of every religion 
and of no religion, to feel that the government is theirs. 
When the government supports religion, inescapably those 
of different religions feel excluded. . . . 

This goal of inclusion is central, not incidental, to the 
Establishment Clause.282 

Justice O’Connor’s words in Allegheny remain true today: “[N]o 
alternative test has been suggested that captures the essential mandate of 
the Establishment Clause as well as the endorsement test does, and it 
warrants continued application and refinement.”283  Not since Lemon has 
the Court made such a meaningful attempt to define the contours of the 
Establishment Clause as Justice O’Connor did in Lynch.  Regrettably, the 
Court has taken a different path—toward formal neutrality.   
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V.  THE COERCION TEST 
The groundwork that Justice Kennedy laid in his Allegheny dissent 

came to fruition in Lee v. Weisman.284  Public-school principals in 
Providence, Rhode Island, were allowed to invite members of the local 
clergy to recite prayers at middle- and high-school graduation 
ceremonies.285  Lee, the principal at Weisman’s middle school, invited a 
rabbi to give the prayer at Weisman’s graduation.  Lee furnished the rabbi 
with a guidebook on prayer at public ceremonies and advised that the 
prayer should be nonsectarian.286  Both the U.S. District Court for the 
District of Rhode Island and the U.S. Court of Appeals for the First Circuit 
found that the practice violated the Establishment Clause.287  By a vote of 
five to four, the Supreme Court affirmed.288 

Whatever else might be made of the Court’s Establishment Clause 
jurisprudence, Lee makes this much clear: state-sanctioned religious speech 
in public schools is different.289  Lee is not burdened with discussions of 
neutrality, presumptions against indoctrination, or line-drawing.  There was 
no need for subtlety, and Justice Kennedy brought little of it to his majority 
opinion.  He began by identifying four dominant facts that controlled the 
outcome: (1) state officials (2) directed a formal religious exercise (3) at 
school ceremonies (4) where student attendance was, as a practical matter, 
obligatory.290  The issue was not one of religious accommodation291 
because “[t]he principle that government may accommodate the free 
exercise of religion does not supersede the fundamental limitations 
imposed by the Establishment Clause.”292  In other words, free-exercise 
claims must yield when that freedom comes in the form of state-sanctioned 
exercises. 
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The facts of the case made it anything but a close call.  Justice 
Kennedy spent most of the opinion disposing of arguments made to justify 
the prayer exercise and elaborating upon the idea of coercion.293  He was 
willing to concede that the principal acted in good faith in trying to make 
the graduation prayer nonsectarian.294  This argument, said Justice 
Kennedy, missed the mark.295  The issue was not the neutrality of the 
prayer, but the legitimacy of the state being involved in a religious exercise 
at all.296  The Court was asked to recognize the increasing prevalence of 
nonsectarian prayer, giving rise to a “civic religion” that is tolerated where 
sectarian religion is not.297  The response to this claim was that the religion 
clauses were designed, among other things, to protect religion from the 
government.298  This concern is particularly important in the public-school 
context, where participation by school officials may cause students to 
believe that they have no choice but to participate.299 

Those who supported the prayer exercise made a free-speech argument, 
claiming that the prayer merely gave all students a choice—an opportunity 
to pray or not and to make their own decision.300  This argument, Justice 
Kennedy explained, overlooked a fundamental difference in the ways the 
Constitution protects speech and religion.301  In matters of speech, the First 
Amendment protects expression even when the government participates.302  
The opposite is true, though, when it comes to religion.  The government, 
as a general rule, is prohibited by the Establishment Clause from speaking 
on matters of religion.303  To put it a bit differently, there is no anti-speech 
clause to restrict government speech, but the Establishment Clause acts to 
disqualify the government from religious matters.304  “Even though political 
majorities may use their power to advance their ideologies, those engaged 
in religious exercise cannot foster their beliefs through the offices of the 
state.”305  The “lesson of history,” Justice Kennedy explained, has taught 
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that “in the hands of government what might begin as a tolerant expression 
of religious views may end in a policy to indoctrinate and coerce.”306 

Turning to the issue of coercion, Justice Kennedy began by explaining 
that public schools are an area of special concern.307  In the public-school 
context, religious exercises “carry a particular risk of indirect coercion.”308  
At a public event, like a high-school graduation ceremony, public pressure 
and peer pressure combine to force participation in the ceremonial 
exercises.  To a student, this pressure is every bit as real as overt 
compulsion.309  “What matters is that, given our social conventions, a 
reasonable dissenter in this milieu could believe that the group exercise 
signified her own participation or approval of it.”310  Coercion, then, is a 
result of endorsement.  When the state endorses a religious exercise, those 
who participate in the exercise are made to feel like insiders, or part of the 
community.  Those who disagree with the exercise are outsiders.  In the 
public-school setting, students, responding to a strong desire to be part of a 
peer group, are easily coerced to join in religious exercises to be part of the 
in-crowd.  Endorsement is one force used by the majority to coerce.  The 
majority may not enlist the aid of the government in its efforts to force 
religious participation.  Once the state throws its weight behind religious 
coercion, the result is a state orthodoxy that endangers the “freedom of 
belief and conscience which are the sole assurance that religious faith is 
real, not imposed.”311   

Believers might object that those who do not want to participate are 
simply being asked to respect the majority’s religious practices.  When it 
comes to the public schools, this objection lacks force.  “What to most 
believers may seem nothing more than a reasonable request that the 
nonbeliever respect their religious practices, in a school context may appear 
to the nonbeliever or dissenter to be an attempt to employ the machinery of 
the State to enforce a religious orthodoxy.”312  

Justice Kennedy was not willing to dismiss the religious exercise as de 
minimis.313  Doing so would be an affront to both the rabbi delivering the 
prayer and to those who were believers.  To those who objected, he said, 
the issue was about more than the two minutes or so occupied by the 
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prayer; the intrusion was real and, at least in the school setting, was a 
violation of their rights.314 

Interestingly, the parties stipulated that attending the graduation 
ceremony was voluntary.315  The Court rejected this argument forcefully: 
“The argument lacks all persuasion.  Law reaches past formalism.  And to 
say a teenage student has a real choice not to attend her high school 
graduation is formalistic in the extreme.”316  Justice Kennedy framed the 
issue as one of majoritarianism.317  More precisely, it was about the anti-
majoritarianism that is at the heart of the First Amendment.  It is also 
difficult not to see the endorsement overtones, discussed above, in his 
carefully chosen words: 

While in some societies the wishes of the majority might 
prevail, the Establishment Clause of the First Amendment 
is addressed to this contingency and rejects the balance 
urged upon us.  The Constitution forbids the State to exact 
religious conformity from a student as the price of 
attending her own high school graduation.318 

To say that a person in the religious minority must act to avoid 
compromising her religious beliefs “turns conventional First Amendment 
analysis on its head.”319  Nor is it an answer to excuse the student, or expect 
her to excuse herself, from the offensive portions of the graduation 
exercise.320  Justice Kennedy correctly observed that this alternative had 
already been rejected by the Court in cases dealing with classroom 
religious exercises.321 

A concurring opinion written by Justice Blackmun and joined by 
Justices Stevens and O’Connor seemed intent on driving home the point 
that coercion is simply endorsement taken to the extreme.  The concurring 
Justices pointed out the Court’s historical reliance on the Lemon factors in 
school cases322 and felt that coercion was sufficient to make out an 

                                                 
 314. Id.  
 315. Id. 
 316. Id. at 595. 
 317. Id. at 596. 
 318. Id.  
 319. Id. 
 320. Id. 
 321. Id. (citing Sch. Dist. of Abington Twp. v. Schempp, 374 U.S. 203, 224-25 
(1963); Engel v. Vitale, 370 U.S. 421, 430 (1962)). 
 322. Lee, 505 U.S. at 603 n.4 (Blackmun, J., concurring) (“In no case involving 
religious activities in public schools has the Court failed to apply vigorously the 
Lemon factors.”). 
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Establishment Clause violation but was not necessary for such a finding.323  
“Government pressure to participate in a religious activity is an obvious 
indication that the government is endorsing or promoting religion.”324  The 
concurring opinion had no quarrel with Justice Kennedy’s concern that 
government interference might harm or weaken religious faith.325  Justice 
Blackmun also pointed out that mixing church and state harms the state, 
even if no one is forced to participate in religious exercises.326  Even short 
of coerced participation, he wrote, government endorsement of religion 
sends a message of exclusion to nonbelievers.327  “A government cannot be 
premised on the belief that all persons are created equal when it asserts that 
God prefers some.”328  Further, government involvement in religious 
matters effectively removes those issues from the realm of public debate.  
Dissenters are not just questioning democratic institutions in that case; they 
are questioning the divine authority of God.329 

Somewhat predictably, Justice Scalia’s dissent professed shock and 
dismay at the majority’s willingness to cast aside long traditions of prayer 
at graduations and in other public ceremonies.330  It was accompanied by 
the obligatory recitation of religious observances in the public sphere.331  
His rhetoric was perhaps more impassioned than usual, but the message 
was plain: Justice Scalia and the dissenters saw nothing wrong with prayer 
at government-sanctioned events.  Government has an interest in “fostering 
respect for religion generally,”332 an interest that trumps the dissenter’s 
interest in not giving the appearance of participating in a religious 
exercise.333  This interest arises, Justice Scalia said, because “maintaining 
respect for the religious observances of others is a fundamental civic 
virtue” that government should foster.334  Justice Scalia never explained 
why respect for the religious observances of others is a greater civic virtue 
than, say, respect for those who do not participate in the religious 
observances of others.  Indeed, if government has an interest in fostering 
respect for the religious observances of others, it would seem that 
                                                 
 323. Id. at 604. 
 324. Id.; see id. at 618-26 (Souter, J., dissenting) (arguing that the coercion 
requirement is inconsistent with precedent, text, and history). 
 325. Id. at 608-09 (Blackmun, J., concurring).   
 326. Id. at 606-07. 
 327. Id. at 606. 
 328. Id. at 606-07. 
 329. Id. at 607. 
 330. See id. at 631-32 (Scalia, J., dissenting). 
 331. Id. at 633-36. 
 332. Id. at 638. 
 333. Id. 
 334. Id. 



540 THOMAS M. COOLEY LAW REVIEW [Vol. 26:3 

government should have the same interest in fostering respect for others, 
regardless of religious observances.  One can almost hear Justice Scalia 
pine longingly for the good old days when nothing short of “coercion of 
religious orthodoxy and of financial support by force of law and threat of 
penalty”335 would be seen as an Establishment Clause violation.   

There can be little doubt that under the dissenters’ view of the 
Establishment Clause, there is much room in public schools for religious 
exercises.  For Justice Scalia and those who join him, it is little more than a 
question of respecting the religious preferences of the majority.336  It must 
be so, Justice Scalia argues, because “the age-old practices of our people 
show” it to be so.337  

The Court had a chance to revisit substantially the same issue in 2000 
when it decided Santa Fe Independent School District v. Doe.338  The most 
significant factual difference in Santa Fe was that the prayers were 
delivered by a student-elected student chaplain, and the students voted in 
favor of having the prayers.339  The school district claimed that the student 
prayers were private speech.340  The Court did not agree.341  Justice 
O’Connor’s majority opinion relied primarily on Lee but was cast more in 
terms of endorsement than coercion.342  The prayers were delivered on 
school property, at school events, and the content was subject to school 
approval.343  The majoritarian process, which was likely implemented in an 
attempt to circumvent Lee, did not suffice to separate the school district 
from the religious practice.  “[T]he realities of the situation plainly reveal 
that its policy involves both perceived and actual endorsement of 
religion.”344  An objective Santa Fe student would see the prayer as having 
been not just approved by the school but encouraged by the school.345  

                                                 
 335. Id. at 640; see id. at 642 (“I see no warrant for expanding the concept of 
coercion beyond acts backed by threat of penalty . . . .”). 
 336. Id. at 646 (lamenting that the Court “seek[s] to banish” from public 
occasions the “expression of gratitude to God that a majority of the community 
wishes to make”). 
 337. Id. 
 338. 530 U.S. 290 (2000). 
 339. See id. at 294-99.  Suit was filed to prevent a prayer from being delivered at 
the high-school graduation.  Id. at 295.  In the course of the litigation, the issue of 
student-recited prayers at home football games was also raised.  Id.  The Court 
granted certiorari on the question of prayer at the football games.  Id. at 301. 
 340. Id. at 302. 
 341. Id.  
 342. See id. 
 343. Id.  
 344. Id. at 305. 
 345. Id. at 308. 
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Justice O’Connor also rejected arguments that the prayer exercise was not 
coercive because it was done by student choice and because attendance at 
high-school football games was voluntary.346  The very process of 
submitting the prayer issue to students was problematic because it injected 
debate over religion into the school and caused divisiveness over an issue 
that belongs in the private sphere.347  The notion that attendance at football 
games is voluntary was rejected as formalistic.348  In addition, the pre-game 
prayer could be coercive to nonbelievers even if they attended 
voluntarily.349 

In brief summary, there are two views of coercion currently represented 
on the Court.  Justice Scalia’s view is what might be called the strong view: 
coercion is present only when the state compels religious participation by 
force of law.350  Two sitting Justices—Scalia and Thomas—are on record 
as supporting this position.351  Justice Kennedy’s version of coercion is 
what might be called the weak view: psychological pressure or peer 
pressure, a pressure to feel as if one is part of the in-crowd, will suffice to 
violate the Establishment Clause.352  The degree of pressure needed to 
amount to a constitutional violation will vary with the facts and 
circumstances.  It seems fair to conclude, for example, that the requisite 
degree or intensity of pressure might be less in the public-school setting 
because primary- and secondary-school students are especially vulnerable 
to the pressure to conform that exists in those environments. 

VI.  HISTORY AS AN ESTABLISHMENT CLAUSE GUIDE 
With some frequency, the Court looks to history as a mode of 

Establishment Clause analysis.353  Oft-cited practices include executive and 

                                                 
 346. Id. at 302-13. 
 347. Id. at 310-11. 
 348. Id. at 311. 
 349. Id. at 312. 
 350. See supra notes 328-33 and accompanying text. 
 351. See supra notes 328-33 and accompanying text. 
 352. See supra notes 305-12 and accompanying text. 
 353. See Van Orden v. Perry, 545 U.S. 677, 683 (2005) (“Our cases, Januslike, 
point in two directions in applying the Establishment Clause.  One face looks 
toward the strong role played by religion and religious traditions throughout our 
Nation’s history.”); Allegheny v. ACLU, 492 U.S. 573, 662 (1989) (Kennedy, J., 
concurring in part and dissenting in part) (“In determining whether there exists an 
establishment, or a tendency toward one, we refer to the other types of church-state 
contacts that have existed unchallenged throughout our history, or that have been 
found permissible in our case law.”); Lynch v. Donnelly, 465 U.S. 668, 673-78 
(1984). 
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legislative proclamations;354 legislative and military chaplains;355 displays 
of religious artwork, symbols, or icons;356 and the annual Thanksgiving and 
Christmas holidays.357  Courts use these and other examples in a syllogism 
that goes something like this: historically, our government has participated 
in religious rituals or has displayed religious symbols that are reflective of 
our religious history, and we have never found that the government violated 
the Establishment Clause for doing so;358 this law (or display, or 
expression, or activity) is not more offensive to the Establishment Clause 
than what we have allowed in the past;359 therefore, this law (or display, or 
expression, or activity) does not violate the Establishment Clause.360  A 
slippery-slope argument along the lines of “if we invalidate this, we must 
invalidate a host of other practices, too” may or may not accompany a 
historical analysis.361 

                                                 
 354. Lynch, 465 U.S. at 675-77 (presidential orders and proclamations and 
legislative announcements). 
 355. Wallace v. Jaffree, 472 U.S. 38, 84-85 (1985) (Burger, C.J., dissenting) 
(legislative prayers, chaplains, and chapels); Abington Twp. v. Schempp, 374 U.S. 
203, 213 (1963) (legislative chaplains and prayer); see Marshall, supra note 30, at 
508 (noting that the Court has treated “such traditions as military and legislative 
chaplaincies and the national motto as if they were constitutionally inviolate”). 
 356. Lynch, 465 U.S. at 676-77 (artwork and symbols). 
 357. Id. at 676 (Thanksgiving and Christmas holidays); Marsh v. Chambers, 463 
U.S. 783, 788 n.9 (1983) (noting that the First Congress requested a Thanksgiving 
proclamation); Wallace, 472 U.S. at 103 (Rehnquist, J., dissenting) (Presidents 
George Washington, John Adams, and James Madison issued Thanksgiving 
proclamations). 
 358. See, e.g., Lynch, 465 U.S. at 673-78 (reciting various historical practices). 
 359. See, e.g., Van Orden v. Perry, 545 U.S. 677, 691 (2005) (“The placement of 
the Ten Commandments monument on the Texas State Capitol grounds is a far 
more passive use of those texts than was the case in Stone, where the text 
confronted elementary school students every day.”); Allegheny v. ACLU, 492 U.S. 
573, 662 (1989) (discussing examples of permissible church-state contacts); Lynch, 
465 U.S. at 681-82 (comparing crèche to other acts or practices surviving 
Establishment Clause review). 
 360. Lynch, 465 U.S. at 682-83 (“We are unable to discern a greater aid to 
religion deriving from inclusion of the crèche than from these benefits and 
endorsements previously held not violative of the Establishment Clause. . . . 
[D]isplay of the crèche is no more an advancement or endorsement of religion than 
the Congressional and Executive recognition of the origins of the Holiday itself as 
‘Christ’s Mass,’ or the exhibition of literally hundreds of religious paintings in 
governmentally supported museums.”). 
 361. Id. at 686 (“If the presence of the crèche in this display violates the 
Establishment Clause, a host of other forms of taking official note of Christmas, and 
of our religious heritage, are equally offensive to the Constitution.”). 
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A typical analysis is found in Van Orden v. Perry,362 a case about a Ten 
Commandments display.  Seventeen monuments adorned the grounds of the 
Texas State Capitol.363  Writing for a plurality, Chief Justice Rehnquist first 
decided that the Lemon test was not useful in cases dealing with passive 
monuments like this Ten Commandments display.364  The correct analysis, 
he said, was one that compared the Texas display to the Nation’s historic 
practices.365  The Chief Justice then recounted the usual variety of past acts 
and practices, including Thanksgiving and similar proclamations; decisions 
recognizing the role of religion in society; and religious symbols, 
monuments, and artwork.366  He recited the many places that depictions of 
the Ten Commandments appear on federal buildings, including the 
Supreme Court and the Department of Justice.367  “These displays and 
recognitions of the Ten Commandments,” wrote the Chief Justice, 
“bespeak the rich American tradition of religious acknowledgments.”368  He 
then compared the Ten Commandments display on the grounds of the 
Texas Capitol to the Ten Commandments displays in public schools that 
were rejected by the Court in Stone v. Graham: this display did not rise to 
the level of the Stone displays, where Kentucky law mandated that a copy 
of the Ten Commandments be posted in every public-school classroom.369  
The Texas Ten Commandments display did not violate the Establishment 
Clause.370 

History has much to offer the scholar or jurist examining an act or 
practice that is alleged to have violated the Establishment Clause, 
particularly if the goal is to validate that act or practice.  First, the Court 

                                                 
 362. 545 U.S. 677 (2005). 
 363. Those monuments were “Heroes of the Alamo, Hood’s Brigade, 
Confederate Soldiers, Volunteer Fireman, Terry’s Texas Rangers, Texas Cowboy, 
Spanish-American War, Texas National Guard, Ten Commandments, Tribute to 
Texas School Children, Texas Pioneer Woman, The Boy Scouts’ Statue of Liberty 
Replica, Pearl Harbor Veterans, Korean War Veterans, Soldiers of World War I, 
Disabled Veterans, and Texas Peace Officers.”  Id. at 681 n.1.  Borrowing a 
reference from Professor Laycock, this assortment brings to mind the “Which One 
Is Different” game often seen on children’s shows like Sesame Street.  The child is 
shown a picture with, say, a knife, a fork, a spoon, and a tractor, and the child must 
decide which object is different from the others.  See Laycock, Monumental 
Decision, supra note 62, at 3. 
 364. Van Orden, 545 U.S. at 686. 
 365. Id. 
 366. Id. at 686-90. 
 367. Id. at 688-89. 
 368. Id. at 690. 
 369. Id. at 691 (discussing Stone v. Graham, 449 U.S. 39 (1980)). 
 370. Id. at 692. 
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has a record of relying on history, so the applicable narratives are easily at 
hand.  Second, history has proven to be rather malleable, so it can be 
suitably shaped to favor almost any desired outcome.  In the interest of 
brevity, one common example will illustrate this point.  A frequent 
justification for display of the Ten Commandments on government property 
is that they form the foundation of the common law.371  This claim has 
obvious appeal and, if accurate, would be a legitimate secular reason for 
government displays of the Decalogue.  So, is the claim accurate?  In a 
word, no. 

And more relevant to the origins of American law, we got 
these rules from the common law of England, and the 
common law of England got them from the earliest 
inhabitants of England.  Murder, theft, perjury and 
defamation were part of Anglo-Saxon law before the 
Christianization of the Anglo-Saxons and before they had 
ever heard of the Ten Commandments.  These rules did not 
come from the Ten Commandments.  And to say the Ten 
Commandments are about law is to rip them out of context, 
to strip away the clearly religious ones . . . put all the focus 
on just the three that have secular equivalents, and then to 
distort the meaning and significance of those secular 
equivalents.372 

The Ten Commandments are religious mandates373—a fact that even 
those who seek to uphold their government-endorsed display must 
acknowledge.374  Efforts to paint these displays with a secular or historic 
gloss are clumsy and transparent.  Professor Laycock accurately described 
recent Ten Commandments litigation this way: 

So all this litigation, then, is about some explanation of 
why the Ten Commandments are up there, apart from the 

                                                 
 371. See, e.g., id. at 691 (“Texas has treated its Capitol grounds monuments as 
representing the several strands in the State’s political and legal history.”); Stone, 
449 U.S. at 41 (discussing Kentucky’s justification for mandatory display of the 
Ten Commandments in public-school classrooms). 
 372. Laycock, Monumental Decision, supra note 62. 
 373. See Stone, 449 U.S. at 41 (“The pre-eminent purpose for posting the Ten 
Commandments on schoolroom walls is plainly religious in nature.  The Ten 
Commandments are undeniably a sacred text in the Jewish and Christian faiths, and 
no legislative recitation of a supposed secular purpose can blind us to that fact.”). 
 374. See, e.g., Van Orden, 545 U.S. at 690 (“Of course, the Ten Commandments 
are religious—they were so viewed at their inception and so remain.  The 
monument, therefore, has religious significance.”). 
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fact that we want you to believe the Ten Commandments.  
This is all sham litigation.  Everybody knows the Ten 
Commandments are there because a vocal majority thinks 
they’re a good religious teaching and they ought to be 
displayed, but government officials are forced to say, “That 
isn’t why we did it at all.”375 

Regardless of its accuracy, it looks as if the history justification is here 
to stay in Ten Commandments cases.  A recent First Amendment free-
speech case, Pleasant Grove v. Summum, involved a Ten Commandments 
display at a municipal park in Pleasant Grove, Utah.376  The City’s claim 
was that the display was government speech, an argument that, if correct, 
would raise obvious Establishment Clause concerns.377  The Court agreed 
that the monument was government speech.378  Perhaps in an attempt to 
head off the inevitable Establishment Clause challenge that everyone saw 
coming,379 Justice Scalia’s concurring opinion offered what may be a 
glimpse into the future.  Pointing to the historical analysis in Van Orden,380 
he wrote, “The city can safely exhale.  Its residents and visitors can now 
return to enjoying Pioneer Park’s . . . Ten Commandments monument—
without fear that they are complicit in an establishment of religion.”381  At 
the very least, it is safe to say that Ten Commandments displays have gone 
the way of holiday season crèche displays.  No message of endorsement 
will be found if a Ten Commandments monument is displayed, at least 
nominally, for historical reasons or to represent the history of the Nation’s 
laws—as long as it is surrounded with enough secular items.382 

A third and final reason why history is a useful interpretive guide is 
because it is expansive enough to accommodate almost any law, policy, or 
                                                 
 375. Laycock, Monumental Decision, supra note 62; see William P. Marshall, 
The Inequality of Anti-establishment, 1993 BYU L. REV. 63, 69-70 (1993) (“[I]t is 
not the religious leaders who advocate crèches at city halls, it is the political 
leaders.  The lesson is clear: there is political hay to be made in appealing to the 
religious sentiments of the political majority.”). 
 376. 129 S.Ct. 1125 (2009). 
 377. Id. at 1131. 
 378. Id. at 1129. 
 379. See, e.g., id. at 1139 (Stevens, J., concurring) (stating that government 
speech must still meet the requirements of the Establishment Clause); see also id. 
(Scalia, J., concurring) (“[F]rom the start, the case has been litigated in the shadow 
of the First Amendment’s Establishment Clause . . . .”). 
 380. Id. at 1139-40. 
 381. Id. at 1140. 
 382. Lynch v. Donnelly, 465 U.S. 668, 692 (1984) (O’Connor, J., concurring) 
(“The crèche is a traditional symbol of the holiday that is very commonly displayed 
along with purely secular symbols, as it was in Pawtucket.”). 
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practice with little difficulty.  Presidential proclamations, legislative 
chaplains and prayers, and religiously themed artwork are cited to justify a 
wide range of religious displays or practices.383  In other words, the 
religious act or practice being justified need not bear any resemblance to 
the religious act or practice cited to justify it.  This is because it is not any 
particular historic act or practice that is significant.  Instead, a collection of 
specific acts or practices is used to reason inductively to some broad 
proposition, such as our Nation has a religious history or we are a 
religious people.  The move from such a general proposition to the specific 
act or practice in question is then trivial.  The general proposition serves as 
the major premise in a syllogism that finds the monument or display to be 
constitutional.384 

Before closing this part, it is important to observe that history is not a 
one-way street.  While history is often invoked to uphold a challenged act 
or practice, the pages of history also provide support for limiting ties 
between the state and religion.  The drafting history of the religion clauses, 
for example, draws into question the argument that the Framers sought to 
bar only preferential aid to religion—not aid to religion generally.385  
Before settling on the language that would eventually become the religion 
clauses, “[t]he Framers repeatedly considered and deliberately rejected 
such narrow language and instead extended their prohibition to state 
support for ‘religion’ in general.”386   

In response to presidential declarations of a national day of 
thanksgiving, two prominent examples stand out.  Thomas Jefferson 
refused to declare such a national holiday when he was President because 
he believed it inconsistent with the Establishment Clause and the Tenth 
Amendment.387  “Certainly no power to prescribe any religious exercise, or 
to assume authority in religious discipline, has been delegated to the 
general government.”388  And President Jefferson had an answer to the 
                                                 
 383. See supra text accompanying notes 348-54. 
 384. See supra text accompanying notes 352-57. 
 385. See, e.g., Wallace v. Jaffree, 472 U.S. 38, 106 (1985) (Rehnquist, J., 
dissenting) (stating that the Establishment Clause does not compel neutrality 
“between religion and irreligion” and that government is allowed to provide 
“nondiscriminatory aid” to religion generally). 
 386. Lee v. Weisman, 505 U.S. 577, 614-15 (1992) (Souter, J., concurring).  For 
an extended discussion of this drafting history, see id. at 613-16. 
 387. See Letter from Thomas Jefferson to Rev. Samuel Miller (Jan. 23, 1808), in 
THOMAS JEFFERSON, WRITINGS 1186, 1187 (Merrill D. Peterson ed., 1984), 
available at http://etext.virginia.edu/etcbin/toccer-
new2?id=JefLett.sgm&images=images/modeng&data=/texts/english/modeng/parse
d&tag=public&part=180&division=div1. 
 388. Id. at 1186-87. 
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practices of his predecessors, too: “I have ever believed that the example of 
state executives led to the assumption of that authority by the general 
government, without due examination, which would have discovered that 
what might be a right in a state government, was a violation of that right 
when assumed by another.”389 

For a part of his presidency, James Madison followed President 
Jefferson’s lead, refusing to declare a national day of thanksgiving and 
prayer.390  President Madison also believed that use of federal monies to 
pay for legislative and military chaplains violated the Establishment 
Clause.391  Justice Souter has argued that President Madison’s words and 
deeds “suggest[] a brand of separationism stronger even than that embodied 
in our traditional jurisprudence.”392  No one can honestly dispute that the 
practices of our founding generation regarding religious establishments 
were inconsistent.  The important point is that history can support 
separation almost as readily as it can support endorsement. 

Yet in the face of the separationist dissent, those practices 
prove, at best, that the Framers simply did not share a 
common understanding of the Establishment Clause, and, 
at worst, that they, like other politicians, could raise 
constitutional ideals one day and turn their backs on them 
the next. . . .  If the early Congress’s political actions were 
determinative, and not merely relevant, evidence of 
constitutional meaning, we would have to gut our current 
First Amendment doctrine to make room for political 
censorship.393 

Finally, recall that in one important context—religious indoctrination 
in public schools—history points consistently to bright-line separation.  In 
every case involving religious exercises or teachings in public-school 
classrooms, the Court has found an Establishment Clause violation.394  In 

                                                 
 389. Id. at 1187.  As Governor of Virginia, Jefferson declared a state day of 
thanksgiving.  See L. Scott Smith, Religion, Politics, and The Establishment 
Clause: Does God Belong in American Public Life?, 10 CHAP. L. REV. 299, 319 
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these types of cases, the historic record serves as an important ancillary 
justification for keeping religious indoctrination out of the classroom. 

VII.  LOOKING TO THE FUTURE 
Having summarized the present state of Establishment Clause law, we 

turn our attention to the future and indulge in a bit of speculation about the 
direction that Establishment Clause doctrine may take in the years to come.  
Changes on the Court are often precursors of changes in constitutional law, 
even though history may not be able to predict what specific changes will 
take place.  When trying to anticipate those changes, the place to start is at 
the Court’s ideological center.  Before her retirement, Justice O’Connor 
occupied this position.  Whether on account of her jurisprudence, her 
political background as a state legislator, or a combination of both, Justice 
O’Connor was often somewhere in the middle of competing judicial 
factions.  In that role, she was able to borrow enough from each faction to 
bring together a majority or a plurality.  The result was sometimes a 
frustrating “split the baby” decision, but there is no denying that Justice 
O’Connor’s centrist views allowed her to exert, at times, substantial 
influence on constitutional doctrine. 

Nowhere is that more evident than with the Establishment Clause.  
Throughout the term of the Rehnquist Court, Lemon was unpopular.  At 
one point, as many as six Justices wanted to abandon it for some 
alternative.395  The problem, of course, was that no one could come up with 
an agreeable and viable alternative.  Justice O’Connor’s endorsement test, 
originally more of a refinement of Lemon than an independent test, took on 
a life of its own precisely because it was a compromise of sorts around 
which opposing views might coalesce, even if reluctantly.  Endorsement 
was never formally installed as a literal successor to Lemon, but it held 

                                                                                                                 
recitation of prayer); Stone v. Graham, 449 U.S. 39 (1980) (posting Ten 
Commandments in school classrooms). 
 395. See David W. Cook, The Un-established Establishment Clause: A 
Circumstantial Approach to Establishment Clause Jurisprudence, 11 TEX. 
WESLEYAN L. REV. 71, 87-88 (“[O]ne could easily fill volumes with nothing but 
stark criticism of the Lemon test.”  The Justices that disfavored the Lemon test 
included “Justice Scalia, Justice Thomas, Justice Kennedy, Justice O’Connor, and 
Chief Justice Rehnquist.  [When] this observation was first made by the Court, there 
were actually six justices, including Justice White, who opposed the Lemon test.”); 
see also Lemon v. Kurtzman, 403 U.S. 602, 668 (1971) (White, J., dissenting) 
(accusing the Court of “creat[ing] an insoluble paradox”); Wallace, 472 U.S at 108 
(Rehnquist, J., dissenting) (stating that the purpose and effect prongs of the Lemon 
test “are in no way based on either the language [of the Constitution] or intent of the 
drafters”). 



2009] THE ESTABLISHMENT CLAUSE IN 2009 549 

sway often enough that, through it, Justice O’Connor was able to shape the 
contours of the Establishment Clause in measurable ways. 

With Justice O’Connor’s retirement and replacement by Justice Samuel 
Alito, the Court shifted even further to the right.  The Court’s centrist voice 
is now that of Justice Kennedy.396  Justice Kennedy’s Establishment Clause 
views differ from Justice O’Connor’s in important ways.  First, Justice 
Kennedy is no fan of the endorsement test.397  Indeed, if presented a choice 
between Lemon and endorsement, he prefers Lemon.398  Second, Justice 
Kennedy seems most closely allied with a weak version of the coercion test 
as the Establishment Clause standard.399  His coercion standard does not 
insist on compulsion by force of law or threat of penalty;400 psychological 
coercion or peer pressure may suffice to make an act or practice 
coercive.401  Needless to say, coercion is very fact-and-circumstance 
oriented.  The likelihood of coercion being present will depend on, among 
other things, the nature of the act or practice at issue as well as the 
audience.  Ceremonies that call for audience participation are more likely 
to be coercive than, say, religiously themed artwork in a public museum.  A 
group of junior-high-school students will succumb more easily to peer 
pressure than a similarly situated group of adults. 

If, as hypothesized here, Justice Kennedy’s establishment views do 
control the outcome of many or most cases raising Establishment Clause 

                                                 
 396. See Richard G. Wilkins et al., Supreme Court Voting Behavior: 2006 Term, 
36 HASTINGS CONST. L.Q. 51, 82-83 (2008) (studying voting behavior during the 
2006 Supreme Court term and finding that Justice Kennedy controlled swing votes 
with “a staggering 100 percent of his votes with the majority in closely divided 
cases—in other words, Justice Kennedy decided every split decisions in the 2006 
term.”  The study also observed that “[i]f Justice Kennedy moves farther to the 
right, the Court as a whole will likely follow . . . .”); see also Richard G. Wilkins et 
al., Supreme Court Voting Behavior 2005 Term, 34 HASTINGS CONST. L.Q. 505, 
561-62 (2007) (studying the Court’s voting behavior in the 2005 term and noting 
that “[m]any previous editions of this Study demonstrate that Justices O’Connor and 
Kennedy have tended to be the ‘leaders’ in casting the decisive vote in closely 
divided cases, and they continued to be so this term.”  The study also noted that 
Justice Kennedy had an “obvious continuing influence . . . in the outcome of closely 
divided cases.”).  
 397. See Allegheny v. ACLU, 492 U.S. 573, 670 (1989) (Kennedy, J., concurring 
in part and dissenting in part). 
 398. See id. at 655. 
 399. See Lee v. Weisman, 505 U.S. 577, 588 (1992) (dealing with “an overt 
religious exercise in a secondary school environment where . . . subtle coercive 
pressures exist”). 
 400. Id. at 640, 642 (Scalia, J., dissenting). 
 401. Id. at 593. 
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concerns, some new trends may emerge in the years ahead.  First, of course, 
will be an increasingly prominent role for the coercion test.  Justice Scalia 
may not care for Justice Kennedy’s view of coercion,402 but he and Justice 
Thomas are likely to go along on the theory that even a weak coercion test 
is preferable to Lemon or endorsement.  Second, the rise of the coercion 
test may signal the demise, at least partially, of the endorsement test.  
Others on the Court could step up to champion endorsement, but without 
Justice O’Connor’s crucial vote, a majority or plurality of support may be 
lacking.  Third, as coercion rises to prominence, it is likely to bring along 
with it an expanded role for historical analysis as well.  Proponents of the 
coercion test like to trace its roots to the ideals of the founding era403 and so 
are more likely to find other historic references persuasive.  Fourth, in 
instances where neither coercion nor history are a good fit, expect to see 
continued reliance on the formal neutrality that has characterized much of 
the Court’s Establishment Clause work over the past two decades.404  The 
aid-to-religion cases, in particular, come to mind here.405  In fact, it will not 
be surprising if nondiscrimination neutrality increases in importance.  
Mitchell is illustrative.  Recall that four members of Justice Thomas’s 
plurality were content to allow student head counts to serve as a surrogate 
for private choice.406  Justice O’Connor was the holdout.407  With her 
departure, nondiscrimination neutrality may well become formal to the 
same degree as is purposive neutrality. 

Fifth, and finally, these first four prognostications allow a few educated 
guesses about future trends in different kinds of Establishment Clause 
cases.  All in all, it would not be surprising to see this Court, or even a 
future Court with two or three of President Obama’s appointees, be more 
hospitable to interactions—and perhaps rather significant interactions—
between church and state.   

                                                 
 402. In Lee, for example, Justice Scalia belittled Justice Kennedy’s coercion test 
as “psycho-coercion.”  Id. at 644.  Justice Scalia distinguished his own preferred 
form of the coercion test by characterizing it as “readily discernible to those of us 
who have made a career of reading the disciples of Blackstone rather than of 
Freud.”  Id. at 642. 
 403. See, e.g., id. at 640-41 (discussing the historical understanding and 
application of coercion); Allegheny v. ACLU, 492 U.S. 573, 661 (1989) (Kennedy, 
J., concurring in part and dissenting in part) (speaking of “coercion in the classic 
sense of an establishment of religion that the Framers knew”). 
 404. See supra text accompanying notes 84-210. 
 405. See, e.g., Mitchell v. Helms, 530 U.S. 793 (2000); Mueller v. Allen, 463 
U.S. 388 (1983). 
 406. See Mitchell, 530 U.S. at 816, 829. 
 407. Id. at 842-44 (O’Connor, J., concurring). 
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If coercion becomes the dominant analytical model, expect the Court to 
be more tolerant of so-called passive religious expression—religious 
monuments, displays, and artwork on government property.408  It is hard to 
argue that a Ten Commandments monument in a park or a crèche display 
outside a government building during the holidays coerces any type of 
religious practice or belief.409  Additionally, these forms of expression are 
usually easy enough to avoid: the unwilling observer may simply avert his 
or her gaze when passing by the display.410  The same is true, of course, for 
official recognition of religiously themed holidays.  No one is coerced to 
participate in a day of thanksgiving or to celebrate the birth of a religious 
messiah.   

Greater emphasis on coercion should not bring any change in the tenor 
and direction of aid-to-religion cases, particularly aid to sectarian schools.  
So called private-choice aid schemes are virtually immune from attack so 
long as eligibility for the aid does not facially depend on religion.  If there 
is to be movement here, it will most likely come in the direct-funding cases, 
where aid flows directly from government to religious institutions without 
mediation by any private decision maker.  Government funding of religious 
schools does not, at least in the Court’s view, coerce anyone to participate 
in any religious activities or to adopt any religious beliefs.  This conclusion 
is buttressed by the Court’s rather myopic view of neutrality, a view that is 
willing to ignore the actual effect of a funding law as long as the law is 
facially neutral.  In school-funding cases, for example, the Court has said 
that it will not be concerned with the amount of aid flowing to sectarian 
schools, even if those schools receive an overwhelming majority of the 

                                                 
 408. This tolerance will also fit hand-in-glove with the trend in First Amendment 
free-speech cases, where the Court has made clear that religious viewpoints must be 
given access to limited-speech forums where secular viewpoints are expressed.  See, 
e.g., Good News Club v. Milford Cent. Sch., 533 U.S. 98 (2001) (finding the 
exclusion of religious viewpoints from a limited forum to be unconstitutional 
viewpoint discrimination); Lamb’s Chapel v. Ctr. Moriches Union Free Sch. Dist., 
508 U.S. 384 (1993). 
 409. Allegheny v. ACLU, 492 U.S. 573, 664 (1989) (Kennedy, J., concurring in 
part and dissenting in part) (“Passersby who disagree with the message conveyed by 
these displays are free to ignore them, or even to turn their backs, just as they are 
free to do when they disagree with any other form of government speech.”). 
 410. See, e.g., Van Orden v. Perry, 545 U.S. 677, 694 (2005) (Thomas, J., 
concurring) (“In no sense does Texas compel petitioner Van Orden to do anything. . 
. . He need not stop to read it or even to look at it . . . . The mere presence of the 
monument along his path involves no coercion and thus does not violate the 
Establishment Clause.”). 
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aid.411  So, if a parent feels that she has little choice but to send her child to 
a sectarian primary school because it receives much more support under a 
federal remedial-education grant program than her local public school, the 
Court will not see this as coercive.  Given what the plurality said in 
Mitchell, it will not be surprising to see the Court’s tolerance extend as far 
as direct cash grants to sectarian schools, with few, if any, practical 
limitations on how those grant funds can be spent.412 

If there is an area of the law where coercion may be expected to hold 
the present line, it will be in regard to officially sanctioned religion in 
public schools.  The Court has long observed that greater vigilance is 
warranted in this setting.413  Justice Kennedy had little difficulty striking 
down, on coercion grounds alone, a school-sponsored graduation prayer.414  
If school-sponsored religious activity is coercive in a graduation setting, the 
same conclusion would seem to follow as to prayer or Bible readings in the 
classroom415 or creationism in the science classroom.416  Indeed, these 
would seem to be even easier cases than Lee because classroom attendance 
is compelled by state law.  A more difficult case is presented by passive 
religious displays in classrooms, but the Court has recognized the potential 
for coercion even on these facts.417 

If the Court moves to increase its reliance on history as an 
Establishment Clause guide, expect, generally speaking, to see even more 
indulgence for church and state interactions.418  The exception here, once 
again, is likely to be the public-school classroom.  In this setting, history 

                                                 
 411. See, e.g., Mueller v. Allen, 463 U.S. 388, 401 (1983) (holding that the 
permissibility of aid to religious schools does not depend on the amount of aid that 
actually flows to religious schools). 
 412. Mitchell, 530 U.S. at 821, 831. 
 413. See, e.g., Edwards v. Aguillard, 482 U.S. 578, 583-84 (1987) (stating that 
while school officials have discretion in running schools, “[t]he Court has been 
particularly vigilant in monitoring compliance with the Establishment Clause in 
elementary and secondary schools”); see also Lee v. Weisman, 505 U.S. 577, 592 
(1992) (“[T]here are heightened concerns with protecting freedom of conscience 
from subtle coercive pressure in the elementary and secondary public schools.”). 
 414. See Lee, 505 U.S. at 599. 
 415. Wallace v. Jaffree, 472 U.S. 38 (1985) (Bible reading and recitation of 
prayer); Abington Twp. v. Schempp, 374 U.S. 203 (1963) (moment of silence or 
prayer statute). 
 416. Edwards, 482 U.S. 578 (1987). 
 417. Stone v. Graham, 449 U.S. 39, 42 (1980) (stating that the purpose of posting 
the Ten Commandments in schools was to “induce the schoolchildren to read, 
meditate upon, perhaps to venerate and obey” them). 
 418. See Van Orden v. Perry, 545 U.S. 677 (2005) (stating that history justifies 
the Ten Commandments monument on public property). 
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points to a clear separationist trend since incorporation of the religion 
clauses.  That trend is a consistent exclusion of officially sanctioned or 
endorsed religion.419  A Court that professes faithfulness to history would 
be expected to respect such an unbroken tradition. 

VIII.  CONCLUSION 
Establishment Clause law has, since its early development, reflected a 

sort of uneasy truce between factions on the Supreme Court.  The frailty of 
this truce is reflected in the fact that the Court has been unable to settle on 
any of the three or four consistently used analytical models as a primary or 
default model.  The result, not surprisingly, is a body of law that appears 
untethered from a unifying principle. 

Changes in the makeup of the Court—both those of the recent past and 
the likely short-term future—signal likely changes looming on the 
Establishment Clause horizon.  To assess the significance of those changes 
requires a snapshot of present-day Establishment Clause law, a baseline of 
sorts, against which to measure future developments.  The goal of this 
Article was to provide that snapshot or baseline. 

Theory aside, the present-day Establishment Clause tests—Lemon, as 
modified; endorsement; coercion; and history—are not terribly difficult to 
understand.  Lemon and endorsement examine the allegedly offending 
behavior from the standpoint of the speaker or actor—the government—
and the standpoint of the listener or viewer—a member or members of the 
community.  Under both tests, the purpose inquiry is the same.  The 
reviewing court must ask whether the behavior was motivated by a 
legitimate, non-sham, secular purpose.  With few exceptions, this inquiry 
has little substantive bite.  Where the two tests differ is in examining the 
behavior from the perspective of the listener or viewer.  Lemon engages in 
what has become little more than a facial neutrality examination.  
Endorsement, by contrast, asks whether a hypothetical reasonable observer, 
a person familiar with the historic uses of the involved venue and past 
practices of the community, would see the government’s behavior as an 
endorsement or disapproval of religion. 

Coercion is Justice Kennedy’s preferred approach.  His is what might 
be called a weak coercion model, meaning that coercion by force of law or 
threat of penalty need not be present.  Instead, psychological or social 
pressure to conform may suffice.  Justices Scalia and Thomas would 
require a strong coercion model, meaning that the coercion involves force 

                                                 
 419. See, e.g., Edwards, 482 U.S. at 578 (teaching creation science in science 
curriculum); Wallace, 472 U.S. at 38 (reading the Bible and reciting prayer); Stone, 
449 U.S. at 39 (posting the Ten Commandments in school classrooms). 
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of law or threat of penalty.  With Justice O’Connor’s departure, Justice 
Kennedy is now at the center of the Court.  For this reason, it would not be 
a surprise if coercion assumes a more prominent Establishment Clause role.  
Chief Justice Roberts and Justices Alito and Sotomayor are the wild cards 
here.  If they fall in line with coercion, their votes may dictate whether the 
direction is toward the Kennedy view or the Scalia-Thomas view. 

All indications are that the Court is poised to move in a way that will 
sanction more church-state interaction.  This is clearly the direction in 
school-funding cases.  Greater emphasis on coercion will bring with it 
increased permissiveness for endorsement of religious speech and 
expression, particularly so-called passive displays like nativity scenes and 
the Ten Commandments.  This move may be slowed if other Justices step 
up to champion the endorsement test because endorsement focuses more on 
perceptions and less on coercive pressure.  At this point, though, it is not 
clear that any other Justices are willing to continue Justice O’Connor’s 
efforts to build consensus around religious endorsement.   

In the end, of course, it is a waiting game.  No amount of speculation 
can take the place of a few high-profile Establishment Clause rulings.  Such 
decisions may be a while in coming.   The Court seems to be avoiding cases 
raising these issues, perhaps as the Justices themselves try to count likely 
votes on critical religion-clause topics.  When those decisions come, as 
they inevitably will, change, as the saying goes, is likely to be the only 
constant. 

 




