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I.  INTRODUCTION 
Since the first cases emerged over forty years ago, asbestos litigation 

has developed into something of a world unto itself.1  Product-liability 
claims based on asbestos exposure are unique in that plaintiffs often bring 
claims against dozens of defendants, claiming injuries caused by exposure 
to a multitude of products for which a multitude of entities may be legally 
responsible.2  Because of the large number of defendants typically named 
in a given suit, issues regarding apportionment of liability are acutely 
important in the world of asbestos litigation.3  Many jurisdictions have 
abandoned the doctrine of pure joint and several liability in toxic-tort cases 
and have instead enacted systems for apportioning liability.4  Some systems 

                                                 
 1. See Mark A. Behrens & William L. Anderson, The “Any Exposure” 
Theory: An Unsound Basis for Asbestos Causation and Expert Testimony, 37 SW. 
U. L. REV. 479, 479-80 (2008) (noting that courts have “developed entire sets of 
rules in an attempt to manage efficiently their substantial asbestos dockets, in the 
process dispensing with many standard venue, discovery, and trial consolidation 
requirements”). 
 2. See generally Richard L. Cupp, Jr., Asbestos Litigation & Tort Law: Trends, 
Ethics, & Solutions: Asbestos Litigation and Bankruptcy: A Case Study for Ad Hoc 
Public Policy Limitations on Joint and Several Liability, 31 PEPP. L. REV. 203, 
205-09 (2003) (discussing, generally, the evolution of asbestos litigation and noting 
that, as of 2003, over 8,400 defendants had been named in asbestos lawsuits). 
 3. See id. at 209 (“Plantiffs have increasingly relied on the doctrine of joint 
liability to move ‘higher in the tree’ and obtain recoveries from attenuated, 
peripheral defendants.”). 
 4. For state laws abolishing or modifying the common-law doctrine of joint 
liability, see ALASKA STAT. § 09.17.080 (2008); ARIZ. STAT. ANN. § 12-2506 
(2008); ARK. CODE ANN. §§  16-55-201, -205 (2008); CAL. CIV. CODE § 1431.2 
(2008); COLO. REV. STAT. § 13-21-111.5 (2008); CONN. GEN. STAT. § 52-572h 
(2008); GA. CODE ANN. § 51-12-33 (2008); IDAHO CODE ANN. § 6-803 (2008); 735 
ILL. COMP. STAT. 5/2-1117, 5/2-1118 (2008); IND. CODE § 34-51-2-8 (2008); IOWA 
CODE § 668.4 (2008); Brown v. Keill, 580 P.2d 867 (Kan. 1978) (abolishing joint 
liability); KY. REV. STAT. ANN. § 411.182 (West 2008); LA. CIV. CODE ANN. art. 
2324 (2008); MASS. GEN. LAWS ch. 231B §§ 1-2 (2008); MICH. COMP. LAWS 
§§ 600.6304, 600.6312 (2008); MINN. STAT. § 604.02 (2008); MISS. CODE ANN. § 
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ensure that defendants only pay damages in proportion to the percentage of 
fault attributed to that defendant by the finder of fact, while other 
jurisdictions still maintain traditional joint and several liability regimes.5 

To enable liability apportionment principles to work meaningfully, 
juries must be permitted to receive evidence regarding any and all legally 
significant exposures that a plaintiff may have had to asbestos and any 
entities (whether parties to the litigation or not) that may be legally 
responsible for those exposures.6  Indeed, according to one leading 
commentator: “[T]he failure to consider the negligence of all tortfeasors, 
whether parties or not, prejudices the joined defendants who are thus 
required to bear a greater portion of the plaintiff’s loss than attributable to 
their fault.”7  This is particularly so in the context of asbestos litigation 
where, for example, numerous entities have declared bankruptcy due to the 
onslaught of asbestos litigation and established bankruptcy trusts from 
which plaintiffs often recover monies (by virtue of submitting a claim) for 
injuries these plaintiffs aver were caused, at least in part, by the bankrupt 
entity.8  Thus, as one set of authors has documented:   
                                                                                                                 
85-5-7 (2008); MO. STAT. § 537.067 (2008); MONT. CODE ANN. §§ 27-1-703, -705 
(2008); NEB. REV. STAT. § 25-21 (2008); NEV. REV. STAT. § 41.141 (2008); N.H. 
REV. STAT. ANN. § 507:7-e (2008); N.J. STAT. ANN. § 2A:15-5.3 (2008); N.M. 
STAT. § 41-3A-1 (2008); N.Y. CIV. PRAC. L. & R. §§ 1601-1602 (McKinney 2008); 
N.D. CENT CODE § 32-03.2-02 (2008); OHIO REV. CODE ANN. §§ 2307.22-.24 
(2008); OKLA. STAT. tit. 23, § 15 (2008); OR. REV. STAT. § 31.610 (2008); S.C. 
CODE ANN. § 15-38-15 (2008); TEX. CIV. PRAC. & REM. CODE ANN. § 33.013 
(2008); UTAH CODE ANN. §§ 78B-5-819, -820 (2008); VT. STAT. ANN. tit. 12, § 
1036 (2008); WASH. REV. CODE § 4.22.070 (2008); W.V. CODE §§ 55-7-24, 55-
7B-9 (2008); WIS. STAT. § 895.045(1) (2008); WYO. STAT. ANN. § 1-1-109(e) 
(2008). 
 5. Alabama, Delaware, the District of Columbia, Maine, Maryland, North 
Carolina, Pennsylvania, Rhode Island, and Virginia all continue to apply full joint 
liability.  See Steven B. Hantler et al., Moving Toward the Fully Informed Jury, 3 
GEO. J.L. & PUB. POL’Y 21, 43 (2005).  Under the doctrine of pure joint liability, 
each defendant found liable for a plaintiff’s single, indivisible injury is liable for the 
total amount of damages.  See id. at 41.  In contrast, under pure several liability, 
each defendant is only liable for its proportionate share of the damages.  See id. 
 6. A strong argument can also be made that juries should be informed 
regarding the practical application of the relevant apportionment of liability 
schemes, particularly in pure joint and several liability jurisdictions.  See id. at 43-
44.  See generally Cupp, supra note 2. 
 7. W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS 
475-76 (5th ed. 1984). 
 8. See Asbestos Bankruptcy Trusts, Asbestos Bankruptcy Trusts; Why Asbestos 
Firms Sought Bankruptcy, http://asbestosbankruptcytrusts.com (last visited May 25, 
2010) (explaining bankruptcy settlement trusts). 
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Under the comparative fault rules now prevalent in a 
substantial majority of states, defendants’ access to 
evidence of the existence and culpability of other 
responsible but insolvent parties and recoveries from 
524(g) trusts is crucial, especially where states allow 
solvent asbestos defendants to effectively bring bankrupt 
entities before the jury for purposes of allocating 
comparative responsibility.  This is especially so both 
because these absent defendants may well bear paramount 
culpability for the claimant’s injuries and because the 
claimant has a right to monies from their bankruptcy trusts.  
Indeed, if juries are prevented from meaningful 
consideration of the culpability of bankrupt entities, 
solvent defendants might unfairly be assigned liability 
exceeding the joint and several thresholds of some states.9 

In light of the unique nature of asbestos litigation, in which plaintiffs 
typically claim exposure to multiple asbestos-containing products and often 
recover money prior to trial through settlements and bankruptcy trusts, this 
Article examines the apportionment of liability regimes in four 
jurisdictions at the center of asbestos litigation—Texas, California, New 
York, and Illinois.  For each jurisdiction, after setting out the applicable 
apportionment scheme, this Article examines the causation standards that 
must be met to prove that a given product is a legal cause of the plaintiff’s 
injuries, with particular emphasis on evidentiary requirements that must be 
satisfied to enable a jury to accurately apportion liability or responsibility 
for a plaintiff’s injuries to all entities (whether parties to the litigation or 
not).  Finally, this Article concludes with strategic considerations for the 
defense practitioner seeking apportionment. 

                                                 
 9. William P. Shelley et al., The Need for Transparency Between the Tort 
System and Section 524(g) Asbestos Trusts, 17 NORTON J. BANKR. L. & PRAC. 257, 
277 (2008); see also Leonard E. Eilbacher, Comparative Fault and the Nonparty 
Tortfeasor, 17 IND. L. REV. 903, 903 (1984) (“To the extent that a given legal 
system ignores the fault of any tortfeasor, and shifts the financial burden from one 
culpable person to another, the fundamental principle of comparative fault is 
compromised.”). 
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II.  TEXAS 

A.  Proportionate Liability 
Texas has a specific statutory provision governing the “Determination 

of Percentage of Responsibility” in cases submitted to a trier of fact.10  
Under this provision, the trier of fact is directed to assign a percentage of 
responsibility “to each [person] causing or contributing to cause in any way 
the harm [from] which recovery of damages is sought.”11  The statute 
specifically requires the finder of fact to apportion responsibility to “(1) 
each claimant; (2) each defendant; (3) each settling person; and (4) each 
responsible third party who has been designated under Section 33.004.”12  
The process for designating a responsible third party (RTP) is relatively 
straightforward and is accomplished through a motion that the court must 
grant, unless it is opposed by a party that can show that the moving party 
failed to plead sufficient facts (under Texas’s general pleading standards) 
concerning the alleged responsibility of the RTP.13  Importantly, however, a 
party (most likely the plaintiff) may strike a designation of an RTP if, after 
adequate time for discovery, the defendant cannot produce “sufficient 
evidence to raise a genuine issue of [material] fact regarding the designated 
person’s responsibility for the claimant’s injury or damage.”14  Further, 
Texas “does not allow a submission to the jury of a question regarding 
conduct by any person without sufficient evidence to support the 
submission.”15  Thus, to submit a nonparty to the jury for allocation-of-
responsibility purposes, a defendant must have presented sufficient 
evidence at trial for a juror to find that the nonparty legally caused the 
claimant’s injury. 

It is important for defendants to submit the names of settling parties16 
and RTPs to the jury for fault allocation.  Texas provides that a defendant 
                                                 
 10. TEX. CIV. PRAC. & REM. CODE ANN. § 33.003 (Vernon 2009). 
 11. Id. 
 12. Id. 
 13. TEX. CIV. PRAC. & REM. CODE ANN. § 33.004(a), (g) (Vernon 2009). 
 14. § 33.004(l). 
 15. § 33.003(b). 
 16. In Texas, a plaintiff can never recover more than the fact finder awards the 
plaintiff in damages, as the sum of any settlements a plaintiff receives is subtracted 
from the total amount of recoverable damages.  TEX. CIV. PRAC. & REM. CODE 
ANN. § 33.012(b) (Vernon 2009).  However, submitting a settling party to the jury 
for fault allocation is still important because “a severally-liable defendant’s 
monetary liability is calculated by multiplying the damages found by the trier of fact 
by the defendant’s percentage of responsibility.”  Robert v. Williamson, 111 
S.W.3d 113, 123 (Tex. 2003).  
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is only liable for the percentage of damages awarded to a claimant equal to 
the percentage of responsibility that the fact finder allocates to the 
defendant.17  However, a defendant is jointly and severally liable for the 
entire damage award if the fact finder determines that the defendant is more 
than fifty percent responsible for the claimant’s damages.18  Thus, the more 
nonparties a defendant submits to the jury for fault allocation, the less fault 
that will likely be attributed to that defendant and the less likely that the 
defendant will be jointly and severally liable for the entire award.  More 
importantly, it is only by receiving evidence of the plaintiff’s exposure to 
other asbestos products that caused, or substantially contributed to, the 
plaintiff’s injuries that the jury can reasonably and accurately allocate 
fault.19 

B.  Causation 
In the context of asbestos litigation, an entity—whether a party or 

not—can only be apportioned responsibility if sufficient evidence has been 
presented regarding both general and specific causation.20  “General 
causation is whether a substance is capable of causing a particular injury or 
condition in the general population, while specific causation is whether a 
substance caused a particular individual’s injury.”21  In 2007, the Texas 
Supreme Court decided the case of Borg-Warner Corp. v. Flores, in which 
it clarified what evidence a plaintiff must bring forth to prove that exposure 
to a given defendant’s product was a substantial factor in causing the 
plaintiff’s injuries—for example, specific causation.22  In Borg-Warner, the 
plaintiff developed asbestosis after a thirty-five-year career as a brake 
mechanic.23  The evidence presented at trial showed that during his career, 
the plaintiff worked on Borg-Warner brake pads on five to seven brake jobs 
a week (out of approximately twenty brake jobs a week); Borg-Warner 
brake pads contained seven to twenty-eight percent asbestos fibers, and the 
act of grinding the brake pads created dust the plaintiff inhaled while 
working in an eight-by-ten-foot room.24  The plaintiff’s experts concluded 

                                                 
 17. TEX. CIV. PRAC. & REM. CODE ANN. § 33.013(a) (Vernon 2009). 
 18. § 33.013(b)(1). 
 19. See Georgia-Pacific Corp. v. Stephens, 239 S.W.3d 304, 311 (Tex. App. 
2007) (stating that to prove causation, there must be sufficient evidence showing 
that exposure to an asbestos product substantially contributed to a plaintiff’s 
injuries). 
 20. See id. at 308. 
 21. Id. 
 22. 232 S.W.3d 765 (Tex. 2007). 
 23. Id. at 766. 
 24. Id. 
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that Borg-Warner brake pads caused the plaintiff’s asbestosis by (1) 
submitting evidence that the plaintiff’s lungs exhibited scarring associated 
with exposure to asbestos fibers and (2) submitting brake-pad industry 
research indicating “levels of exposure [to asbestos fibers] could be . . . 
significant.”25  However, the plaintiff’s experts also conceded that 
“everyone is exposed to asbestos in the ambient air” and that they had 
conducted no specific research on Borg-Warner brake pads.26 

After the jury entered judgment in favor of the plaintiff, the Texas 
Supreme Court, on appeal, reversed and entered judgment in favor of Borg-
Warner on the grounds that the plaintiff’s expert testimony was insufficient 
as a matter of law to prove that the asbestos in the defendant’s “product 
[was] a substantial factor in bringing about the plaintiff’s injuries.”27  
Although the plaintiff showed the “frequency, regularity, and proximity” to 
asbestos from the defendant’s brake pads that is “necessary but not 
sufficient” to prove substantial-factor causation, the plaintiff failed to meet 
his burden of providing “the quantitative information necessary to support 
causation under Texas Law.”28  According to the court, “epidemiological 
studies are without evidentiary significance if the injured person cannot 
show that ‘the exposure or dose levels were comparable to or greater than 
those in the studies.’”29  The court’s holding in Borg-Warner has been 
interpreted by Texas courts as follows: “To prove substantial-factor 
causation, a plaintiff must show both frequent, regular, and proximate 
exposure to the product and reasonable quantitative evidence that such 
exposure increased the risk of developing the asbestos-related injury.  It is 
not adequate to simply establish that ‘some’ exposure occurred.”30 

In reaching its decision in Borg-Warner, the court considered formally 
adopting the frequency, regularity, and proximity test first articulated by 
the United States Court of Appeals for the Fourth Circuit in the case of 
Lohrmann v. Pittsburgh Corning Corp.31 as the standard for proving 
causation in asbestos cases.  Instead, the court adopted the Lohrmann test 
in part, noting that “a ‘frequency, regularity, and proximity test’ is 
appropriate, but those terms do not, in themselves, capture the emphasis 
[Texas] jurisprudence has placed on causation as an essential predicate to 

                                                 
 25. Id. at 766-67. 
 26. Id.  
 27. Id. at 770. 
 28. Id. at 772. 
 29. Id. at 771 (quoting Merrell Dow Pharms., Inc. v. Havner, 953 S.W.2d 706, 
720-21 (Tex. 1997)). 
 30. Georgia-Pacific Corp. v. Stephens, 239 S.W.3d 304, 312 (Tex. App. 2007). 
 31. 782 F.2d 1156 (4th Cir. 1986). 
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liability.”32  Because the Borg-Warner plaintiff’s causation proof rested on 
the back of expert testimony regarding the amount of exposure to asbestos 
required to cause asbestosis—as is almost always the case in asbestos 
litigation—the court looked to Merrell Dow Pharmaceuticals, Inc. v. 
Havner,33 in which the Texas Supreme Court previously set forth 
guidelines for establishing causation through expert testimony regarding 
exposure to toxic substances in toxic-tort cases.  In Havner, the court held 
that where there is no direct evidence of specific causation, a plaintiff may 
attempt to establish causation through the use of epidemiological studies 
showing an increased risk of the plaintiff’s injuries due to exposure to the 
substance at issue.34  However, such studies only have evidentiary value 
where the plaintiff’s “exposure or dose levels were comparable to . . . those 
in the studies.”35  Thus, the Borg-Warner court “adopt[ed] a 
Lohrmann/Havner substantial-factor causation standard”36 whereby 
“[d]efendant-specific evidence relating to the approximate dose to which 
the plaintiff was exposed, coupled with evidence that the dose was a 
substantial factor in causing the asbestos-related disease, will suffice.”37   

Borg-Warner established an evidentiary standard requiring quantitative 
proof of exposure to a given defendant’s asbestos-containing product for a 
plaintiff to establish liability.38  When plaintiffs have not met this standard, 
Texas appellate courts have reversed jury verdicts in the plaintiffs’ favor.39  
However, nothing in Borg-Warner precludes plaintiffs from proving 

                                                 
 32. Borg-Warner, 232 S.W.3d at 770.  
 33. 953 S.W.2d 706 (Tex. 1997). 
 34. Id. at 715-17. 
 35. Id. at 720-21. 
 36. Georgia-Pacific Corp. v. Stephens, 239 S.W.3d 304, 311 (Tex. App. 2007). 
 37. Borg-Warner, 232 S.W.3d at 773. 
 38. In adopting this standard, the Borg-Warner court has been praised for 
essentially rejecting the so-called “any exposure” causation standard employed by 
some courts.  See generally Behrens & Anderson, supra note 1, at 479-81 
(commending the Borg-Warner Court for rejecting the “any exposure” standard, 
which the authors blame for allowing “plaintiffs’ counsel to sue thousands of 
defendants every year whose ‘contribution’ . . . is trivial and far below the type of 
doses actually known to cause disease, while at the same time excluding from 
causation another source of millions of fibers (i.e., background exposures)”). 
 39. For example, in Georgia-Pacific Corp., the Texas Court of Appeals 
reversed a jury verdict in favor of a plaintiff who presented evidence that he had 
come into frequent, regular, and proximate contact with the defendant’s asbestos 
during his work as a painter because the plaintiff’s expert conceded that he “could 
not ‘come up with a range of likely doses [the plaintiff] would have had to 
[defendant’s] asbestos.’”  239 S.W.3d at 314. 
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causation in asbestos cases.40  Borg-Warner expressly does not require that 
plaintiffs prove the exposure to “mathematical precision,” but instead 
simply requires plaintiffs to establish “the approximate dose to which the 
plaintiff was exposed.”41  Current scientific knowledge and methodologies, 
such as exposure studies by industrial hygienists and epidemiological 
studies, enable plaintiffs to meet their burden to produce sufficient 
evidence of approximate doses of asbestos exposure.42   

More importantly, the court’s rationale for requiring approximate-
dosage evidence is sound: “Because most chemically induced adverse 

                                                 
 40. Borg-Warner, 232 S.W.3d at 773. 
 41. Id.  
 42. Although not an asbestos case, the court’s opinion in Byers v. Lincoln 
Electric Co., 607 F. Supp. 2d 840 (N.D. Ohio 2009), demonstrates that toxic-tort 
plaintiffs can and will be able to satisfy the causation standard set forth in Borg-
Warner.  In Byers, the United States District Court for the Northern District of Ohio 
applied Borg-Warner in both granting and denying summary judgment to certain 
defendants on the plaintiff’s claims for injuries allegedly caused by inhaling 
welding-rod fumes containing manganese and manufactured by the various 
defendants.  Id.  The court granted summary judgment to six welding-rod 
manufacturers because there was “no evidence of record in this case of regular or 
extended use by [plaintiff] of welding rods manufactured by any” of those 
defendants, and thus the plaintiff did not satisfy the “frequency, regularity, and 
proximity” requirements imposed by Borg-Warner.  Id. at 860-61.  However, the 
court denied summary judgment to three defendants that manufactured welding rods 
the plaintiff used “regularly and often throughout all of his 25-year career.”  Id. at 
861.  By comparing the evidence offered by the plaintiff to the evidence offered by 
the plaintiffs in Borg-Warner and Georgia-Pacific Corp., the court concluded that 
the plaintiff “ha[d] adduced sufficient quantitative evidence to create a jury 
question on specific causation for each of the remaining defendants.”  Id.  
Specifically, to meet his burden to establish “more probably than not, the amount of 
manganese fume from each defendant’s products to which he was actually exposed 
exceeded” the threshold level of exposure required to cause his alleged injuries, the 
plaintiff relied on “three types of circumstantial evidence . . . : (1) defendants’ own 
documents [(allegedly showing welders’ exposure to manganese above the 
threshold levels is extremely common)]; (2) an OSHA database [(measuring 
manganese exposures endured by welders in all types of circumstances)]; and (3) 
anecdotal descriptions regarding the type and number of his exposures.”  Id. at 862-
63.  Notably, however, the court did not require the plaintiff to offer a numeric 
measurement of the manganese to which he was exposed.  Id. at 865.  Indeed, the 
court emphasized that “[t]here is one thing that the sum of this evidence offered by 
[the plaintiff] clearly is not: an approximate, stand-alone, quantitative measure of 
the total amount of manganese in welding fume he inhaled during his career.”  Id.  
This was not fatal because, as the court correctly noted, “Texas law does not require 
[the plaintiff] to offer evidence this specific.”  Id. 
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health effects clearly demonstrate ‘thresholds,’ there must be reasonable 
evidence that the exposure was of sufficient magnitude to exceed the 
threshold before a likelihood of ‘causation’ can be inferred.”43  Because 
contraction of asbestos-related diseases requires exposure to certain 
threshold amounts of asbestos, Borg-Warner fashions a causation standard 
that requires plaintiffs—and indeed defendants—to conform their evidence 
to the scientific realities of asbestos-related diseases.44  In other words, the 
court sought, through Borg-Warner, to meet the goals it articulated in 
Havner—to harmonize the “needs of our legal system and the limits of 
science” by “balanc[ing] the need to compensate those who have been 
injured by the wrongful actions of another with the concept deeply 
imbedded in our jurisprudence that a defendant cannot be found liable for 
an injury unless the preponderance of the evidence supports cause in 
fact.”45 

As demonstrated above, Borg-Warner established an evidentiary 
standard grounded in the scientific principles underlying asbestos litigation 
that plaintiffs must satisfy to meet their burden to establish causation.46  
                                                 
 43. Borg-Warner, 232 S.W.3d at 773 (quoting David L. Eaton, Scientific 
Judgment and Toxic Torts—A Primer in Toxicology for Judges and Lawyers, 12 
J.L. & POL’Y 5, 39 (2003)). 
 44. Id. 
 45. Merrell Dow Pharms., Inc. v. Havner, 953 S.W.2d 706, 718 (Tex. 1997). 
 46. On April 20, 2009, the Texas Senate approved legislation that would 
abrogate the causation standard—in mesothelioma cases only—set forth in Borg-
Warner.  See S. 1123 81st Leg., Reg. Sess. (Tex. 2009), available at 
http://www.legis.state.tx.us/tldocs/81R/billtext/pdf/SB01123I.pdf; see also 
correlative H.R 1811, 81st Leg., Reg. Sess. (Tex. 2009), available at 
http://www.legis.state.tx.us/tlodocs/81R/billtext/pdf/HB01811I.pdf.  If approved by 
the Texas Legislature, then Senate Bill 1123 (Bill) would require plaintiffs in 
mesothelioma cases, and defendants seeking to allocate fault to nonparties, to prove 
causation solely through the frequency, regularity, and proximity test.  The Bill also 
expressly rejects Borg-Warner’s approximate-dose requirement.  However, as 
discussed above, Borg-Warner was rooted in a scientific understanding that certain 
threshold exposure levels are required to contract asbestos-related diseases and 
struck a balance between the need to compensate the injured and the long-
established requirements of proximate causation.  While it is perhaps good that the 
Bill does not purport to apply to all asbestos cases but only mesothelioma cases, 
there is no scientifically sound reason to except mesothelioma from the requirement 
that plaintiffs, and defendants seeking to allocate fault to nonparties, provide 
evidence of approximate doses of exposure.  It is not seriously disputed that 
mesothelioma can only be contracted after a threshold amount of exposure to 
asbestos.  Thus, the dose of exposure remains key to proving a mesothelioma case 
and requiring evidence of the approximate dose is the best method to balance the 
rights of injured persons with the scientific realities of asbestos-related diseases. 
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Additionally, defendants seeking to submit third parties to the jury for 
consideration when apportioning responsibility have a commensurate 
burden to present sufficient evidence that establishes that the plaintiff’s 
exposure to third parties’ asbestos products was a substantial factor in 
causing the plaintiff’s injuries.47  This burden is described in the recent 
letter ruling of Judge Mark Davidson, dated January 16, 2009.48  In Texas, 
the state legislature has established a mechanism for multidistrict litigation 
(MDL).49  The five appellate judges appointed to the MDL panel by the 
Texas Supreme Court have appointed a single MDL judge, Davidson, to be 
responsible for all pretrial matters in asbestos cases filed after September 1, 
2003.50  The effect of this statute is that virtually all asbestos cases filed 
after September 1, 2003, have been moved to the Texas MDL, where Judge 
Davidson controls all pretrial matters.51   

In his January 16, 2009 letter ruling, which effectively governs all 
asbestos cases currently pending in Texas, Judge Davidson dealt with the 
question of whether plaintiffs may bring motions for summary judgment on 
defendants’ designations of RTPs and whether, in accordance with Borg-
Warner, a defendant “must present evidence of a numeric dose to which a 
claimant was exposed for each RTP they have plead [sic]” to avoid 
summary judgment as to the RTPs.52  Although he misstated the Texas 
Supreme Court’s holding by suggesting that Borg-Warner mandates a 
“numeric dose” as opposed simply to the “approximate dose” that is 
actually required, Judge Davidson effectively answered this question in the 
affirmative, holding that “proof of causation that is consistent with Borg-
Warner must be presented in order for a defendant to avoid dismissal of its 
RTP claims.”53  However, Judge Davidson did make some concessions 
when the designated RTPs are 524(g) bankruptcy trusts.54  Because the 
claimants are required to submit bankruptcy trust forms (BTF) containing 
statements alleging exposure to the product of the bankrupt party, Judge 
Davidson refused to accept the plaintiffs’ argument in toto that “unless 

                                                 
 47. Letter Ruling, In re Asbestos Litigation, No. 2004-03964 (Tex. Dist. Ct. 
Harris County Jan. 16, 2009) [hereinafter Letter Ruling]. 
 48. Id. 
 49. See TEX. GOV’T CODE ANN. §§ 74.161-64 (Vernon 2005). 
 50. See Brown McCarroll L.L.P., The Effects of Tort Reform on Texas Asbestos 
Litigation, 
http://www.brownmccarroll.com/pdfs/SB%2015%20Information%20Packet.pdf 
(discussing multidistrict litigation) (last visited May 25, 2010). 
 51. Id. 
 52. Letter Ruling, supra note 47.   
 53. Id.  
 54. Id. 
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Defendants produce some evidence of dose . . . [plaintiffs] are entitled to 
dismissal of the defense of RTP.”55 

However, neither would Judge Davidson accept that the mere 
production of a BTF, regardless of its content, is sufficient to meet a 
defendant’s burden of proof on the issue of causation.56  Instead, Judge 
Davidson held that a BTF will be considered as evidence of exposure, and 
when “a claim form has any statement that alleges causation, or any phrase 
that can be interpreted to be words to that effect (i.e. ‘led to’, ‘resulted in’, 
‘is partially responsible for’) [he] will find that to be sufficient evidence to 
defeat a summary judgment motion.”57  However, “[a] bare application that 
alleges exposure is not sufficient to be any evidence of causation under 
Borg-Warner standards.”58 

C.  Implications of Borg-Warner and the Davidson Letter 
Under Borg-Warner and Judge Davidson’s January 19, 2009 letter 

ruling, it is clear that defendants in asbestos actions in Texas bear an 
evidentiary burden, in many ways identical to that of the plaintiff, to collect 
and admit sufficient evidence to submit an allegedly responsible nonparty 
to the jury for the purpose of fault allocation.59  Arguably, it is only fair that 
defendants should be required to meet the same evidentiary requirements as 
to third parties that plaintiffs must meet to obtain judgment against a 
defendant.  Indeed, as Judge Davidson noted in his letter ruling, whether 
defendants should be held to the same evidentiary standards in both pretrial 
and trial practice “could have been decided by the Doctrine of Poultry 
Equivalence,”—“what’s good for the goose is good for the gander.”60   

However, the analogy does not really hold true, particularly with 
respect to pretrial proceedings, such as motions for summary judgment.61  
For example, when a defendant seeks to allocate fault to a nonparty that has 
settled with the plaintiff, or a bankrupt entity from whom the plaintiff has 
recovered money, the plaintiff has already necessarily alleged that he or she 
was exposed to asbestos that was either manufactured, or otherwise made 
available, by the nonparty.  In the case of settling parties, it is often the case 
that the settling party has made a determination that there is sufficient 
evidence of exposure to its product in legally sufficient amounts that it is 
better off settling the case rather than incurring the cost of trial and the risk 
                                                 
 55. Id. 
 56. Id. 
 57. Id. 
 58. Id. 
 59. See id.; see also Borg-Warner Corp. v. Flores, 232 S.W.3d 765 (Tex. 2007).  
 60. Letter Ruling, supra note 47, n.4. 
 61. See generally id. 
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of a larger judgment.  Most importantly, in both instances, the plaintiff has 
recovered money based on allegations that the nonparty has caused his or 
her injury.  It seems both unfair and unnecessary to prematurely strike such 
nonparties from the case through a pretrial motion.  Instead, the better 
course would be to allow nonparties from whom the plaintiff has recovered 
to remain at issue in the case as it goes to trial.  Defendants who seek to 
submit these nonparties to the jury on the verdict form would still have to 
satisfy Borg-Warner to take that final step towards fault allocation, but they 
should at least be given a full opportunity to do so. 

Regardless of the correctness of Judge Davidson’s ruling, it is clear that 
defendants in asbestos litigation in Texas will see many of the arguments 
they use when moving for summary judgment thrown right back at them as 
plaintiffs seek to dismiss defendants’ designated RTPs from the 
pleadings.62  Where in the pre-Borg-Warner days a defendant was insulated 
from having its RTP struck if there was some evidence that the plaintiff 
was exposed to the RTP’s product,63 defendants must now be prepared to 
oppose motions for summary judgment with factual and scientific evidence 
showing that the plaintiff was exposed to asbestos from the RTP’s product 
in sufficient doses to have been a substantial factor in causing the 
plaintiff’s injuries.64  Accordingly, defendants must develop a factual 
record from which a reasonable determination can be made regarding the 
approximate amount or dose of exposure to asbestos from the RTP’s 
product, as well as scientific evidence showing that this amount of 
exposure could be a substantial factor in causing the plaintiff’s injuries.65  
Then, if the RTP survives the plaintiff’s motion for summary judgment, the 
defendant must be prepared to present all of this evidence to the jury, lest 
the RTP or settling party be struck from the verdict form due to Texas’s 
statutory mandate prohibiting “submission to the jury of a question 
regarding conduct by any person without sufficient evidence to support the 
submission.”66 

                                                 
 62. See generally id. (showing that summary judgment will not be available for 
RTPs); TEX. CIV. PRAC. & REM. CODE ANN. §§ 33.003-.004 (Vernon 1986). 
 63. Letter Ruling, supra note 47 (“Before the pronouncement of Borg-Warner, 
the fact of exposure to a product in any amount was considered prima facie 
evidence of causation.”). 
 64. See id. 
 65. See id. 
 66. § 33.003(b). 
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III.  CALIFORNIA 

A.  Proportionate Liability  
California distinguishes between economic and noneconomic damages 

under the law known as Proposition 51.67  Passed in 1986, Proposition 51 
established a system for apportioning fault in tort actions.68  California 
jurisprudence has adopted a system of pure comparative negligence, where 
liability is assessed in proportion to fault even if the plaintiff’s fault equals 
or exceeds that of the defendant.69   

1.  Economic Damages 
Liability for economic damages is joint and several.70  Economic 

damages are defined as “objectively verifiable monetary losses including 
medical expenses, loss of earnings, burial costs, loss of use of property, 
costs of repair or replacement, costs of obtaining substitute domestic 
services, loss of employment and loss of business or employment 
opportunities.”71  California law permits setoffs for economic damages for 
settlements made by a joint tortfeasor.72  The nonsettling joint tortfeasor 
may setoff a judgment for economic damages against it in an amount 
equivalent to the economic portion of the settling joint tortfeasor’s 
settlement with the plaintiff.73  A setoff is allowed even where the settling 
party is ultimately found not liable.74  

The California Court of Appeals, in Espinoza v. Machonga, articulated 
the competing interests at play between settling and nonsettling defendants 
regarding apportionment.75  The plaintiff has the greatest interest in 
allocating “as little as possible to economic damage . . . since the 
nonsettling defendants are jointly and severally liable for the full amount of 

                                                 
 67. See, e.g., DaFonte v. Up-Right, Inc., 828 P.2d 140, 141 (Cal. 1992). 
 68. Id. at 143-44; see CAL. CIV. CODE § 1431.2 (West 2008). 
 69. See, e.g., Li v. Yellow Cab Co., 119 Cal. Rptr. 858, 874 (Cal. 1974). 
 70. § 1431.2(a). 
 71. § 1431.2(b)(1). 
 72. BRUCE T. BISHOP ET AL., PROVING SHARES FOR CROSS CLAIMS AND 
INCLUDING ABSENT CONTRIBUTORS IN THE VERDICT 5, 
http://www.brownmccarroll.com/pdfs/Proving.pdf; see Conrad v. Ball, 29 Cal. 
Rptr. 2d. 439, 441 (Cal. Ct. App. 1994). 
 73. Poire v. C.L. Peck/Jones Bros. Constr. Corp., 46 Cal. Rptr. 2d 631, 635-36 
(Cal. Ct. App. 1995). 
 74. Id.   
 75. 11 Cal. Rptr. 2d 498, 504 (Cal. Ct. App. 1992). 
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those damages . . . .”76  This means that “the smaller the allocation to 
economic damages, the less nonsettling [defendants] will be credited with 
at trial.”77  Nonsettling defendants have an interest in allocating as much as 
possible to economic damages to reduce their ultimate liability to the 
plaintiff by being credited with more at trial.78   

The settlement is allocated by terms set by the jury.79  The settling 
parties may expressly allocate settlement amounts between economic and 
noneconomic damages themselves, but it is uncertain that the settling 
parties’ express allocation would hold up against the nonsettling parties.80  
Even if a good-faith certification is obtained pursuant to a section 877.6 
settlement hearing, the nonsettling parties still have the right to argue fault 
apportionment anew before the jury.81  

2.  Noneconomic Damages 
Under Proposition 51, there is no setoff for noneconomic damages like 

there is for economic damages.82  “Therefore, each defendant is solely 
responsible for his or her [proportionate] share of the noneconomic 
damages.”83  Proposition 51 limits a personal-injury defendant’s liability 
for noneconomic damages to that defendant’s percentage of fault.84  
Noneconomic damages are defined as “subjective, non-monetary losses 
including, but not limited to, pain, suffering, inconvenience, mental 
suffering, emotional distress, loss of society and companionship, loss of 
consortium, injury to reputation and humiliation.”85   

The percentage of apportionment of noneconomic damages is 
calculated on the basis of a defendant’s fault as compared to all other 
possible tortfeasors, referred to as the “universe of tortfeasors.”86  Other 

                                                 
 76. Id. at 503. 
 77. Id. 
 78. Id.  
 79. Id. 
 80. Id.  
 81. CAL. CIV. PROC. CODE § 877.6 (West 2008 & Supp. 2009); see Espinoza, 
11 Cal. Rptr. 2d at 503. 
 82. CAL. CIV. CODE § 1431.2(a) (West 2008); Espinoza, 11 Cal. Rptr. 2d at 
503-04.  
 83. Espinoza, 11 Cal. Rptr. 2d at 504.  
 84. § 1431.2(a); see Conrad v. Ball Corp., 29 Cal. Rptr. 2d 441, 443 (Cal. Ct. 
App. 1994); Hoch v. Allied Signal, Inc., 29 Cal. Rptr. 2d 615, 622-23, 625-26 (Cal. 
Ct. App. 1994); Regan Roofing Co. v. Super. Ct., 27 Cal. Rptr. 2d 62, 73 (Cal. Ct. 
App. 1994); Espinoza, 11 Cal. Rptr. 2d at 503-04. 
 85. § 1431.2(b)(2). 
 86. BISHOP ET AL., supra note 72, at 5. 
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tortfeasors will be considered regardless of whether or not they have been 
specifically identified by the plaintiff.87  A defendant bears the same burden 
as the plaintiff for proving that another defendant or nonparty was at 
fault.88  Thus, when a defendant makes a pretrial monetary settlement with 
the plaintiff, a nonsettling codefendant who sustains a money judgment is 
entitled to a setoff only for that portion of the settlement attributable to 
economic damages and is solely responsible for its share of the 
noneconomic damages.89  As one California court stated, “Apportionment 
of noneconomic damages is a form of equitable indemnity in which a 
defendant may reduce his or her damages by establishing others are also at 
fault for the plaintiff’s injuries.”90 

B.  Causation 
Under California law, liability for a claim of asbestos exposure 

depends upon showing the following: (1) the plaintiff has been exposed to 
a defendant’s product, for whatever duration, so that exposure is a possible 
cause of the plaintiff’s disease; and (2) that exposure was in fact a 
“substantial factor” contributing to the plaintiff’s risk or probability of 
developing cancer.91  The substantial factor test for determining causation 
in asbestos cases was articulated by the California Supreme Court in 
Rutherford v. Owens-Illinois.92  The court definitively adopted the 
substantial factor test for cause-in-fact determinations in Mitchell v. 
Gonzales,93 a wrongful death action, because this test produces the same 
results as the but-for rule of causation.94  The court in Mitchell sought to 
avoid any confusion stimulated by discussing the theory of proximate cause 
with the jury by stating that a proximate-cause instruction causes the jury to 
“focus improperly on the cause that is spatially or temporally closest to the 

                                                 
 87. See Wilson v. Ritto, 129 Cal. Rptr. 2d 336, 342 (Cal. Ct. App. 2003) (“The 
burden of proof in apportioning noneconomic damages among joint tortfeasors 
should not be contingent upon whether a joint tortfeasor is a named defendant.  The 
same burden of proving fault applies regardless of whether a joint tortfeasor is a 
defendant or nonparty.”).    
 88. Id.  
 89. Espinoza, 11 Cal. Rptr. 2d at 504. 
 90. Wilson, 129 Cal. Rptr. 2d at 342.   
 91. Lineaweaver v. Plant Insulation Co., 37 Cal. Rptr. 2d 902, 904-05 (Cal. Ct. 
App. 1995); see Rutherford v. Owens-Illinois, Inc., 941 P.2d 1203, 1219 (Cal. 
1997). 
 92. 941 P.2d at 1214. 
 93. 819 P.2d 872, 879 (Cal. 1991). 
 94. Rutherford, 941 P.2d at 1214; see Mitchell, 819 P.2d at 872 n.2, 878 n.7. 
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harm.”95  However, as discussed later in this Article, New York courts have 
employed discussions of proximate cause in jury instructions.96 

1.  Substantial Factor Test 
“The ‘substantial factor’ standard is used for cause-in-fact 

determinations.”97  “In evaluating whether exposure [i]s a substantial factor 
in causing [an] asbestos disease, the [California] standard [is whether] there 
is a reasonable medical probability based upon competent expert testimony 
that [a] defendant’s conduct contributed to [the] plaintiff’s injury.”98  Many 
factors are relevant in assessing the medical probability of exposure, 
including “frequency of exposure, regularity of exposure, and proximity of 
the asbestos product to the plaintiff.”99  “Additional factors may also be 
significant in individual cases, such as the type of asbestos product to 
which a plaintiff was exposed, the type of injury suffered by a plaintiff, and 
other possible sources of a plaintiff’s injury.”100   

“Ultimately, the sufficiency of the evidence of causation will depend 
on the unique circumstances of each case.”101  A plaintiff cannot prevail 
against a defendant without evidence that the plaintiff was exposed to 
asbestos-containing materials manufactured or furnished by the defendant 
with enough frequency and regularity to show a reasonable medical 
probability that this exposure was a factor in causing the plaintiff’s 
injuries.102   

In practice, however, California appellate courts have effectively gutted 
the causation standard set forth in Rutherford.  The test for causation has 
been applied in such a manner that virtually any evidence of any exposure 
can be made sufficient to prove causation.103  In other words, risk is 

                                                 
 95. Mitchell, 819 P.2d at 878. 
 96. See, e.g., In re New York City Asbestos Litig., 683 N.Y.S.2d 39, 41 (N.Y. 
App. Div. 1998). 
 97. Lineaweaver v. Plant Insulation Co., 37 Cal. Rptr. 2d 902, 905 (Cal. Ct. 
App. 1995). 
 98. Id. at 906 (citation omitted). 
 99. Id.; see Weber v. John Crane, Inc., 50 Cal. Rptr. 3d 71, 75 (Cal. Ct. App. 
2006). 
 100. Lineaweaver, 37 Cal. Rptr. 2d at 906 (citation omitted). 
 101. Id. (citation omitted). 
 102. See Weber, 50 Cal. Rptr. 3d at 75 (citing Lineaweaver, 37 Cal. Rptr. 2d at 
906); McGonnell v. Kaiser Gypsum Co., 120 Cal. Rptr. 2d 23, 27 (Cal. Ct. App. 
2002). 
 103. See, e.g., Jones v. John Crane, Inc., 35 Cal. Rptr. 3d 144, 149 (Cal. Ct. App. 
2005) (holding that “the plaintiff may meet the burden of proving that exposure to 
defendant’s product was a substantial factor causing the illness by showing that in 
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equated with exposure such that a finding of causation may be supported by 
expert testimony that a plaintiff’s particular asbestos disease is cumulative 
in nature and that every exposure contributed to the risk.104  In reliance on 
this standard, California courts have issued a number of questionable 
decisions that are not grounded in the scientifically established relationship 
between threshold asbestos exposure and asbestos-related diseases—
decisions in cases involving, at most, minimal exposures.105  Unfortunately, 
this trend shows no sign of abating.106  

C.  Apportionment 
In asbestos-related lawsuits, a defendant bears the burden of 

establishing all elements of legal liability before damages can be allocated 
to another defendant or nonparty tortfeasor.107  A defendant has the burden 
to prove how damages should be apportioned so that the jury may 
ultimately decide.108  A defendant in an asbestos case has the “burden to 
establish concurrent or alternate causes by proving: that [the plaintiff] was 
exposed to defective asbestos-containing products of other companies; that 
the defective designs of the other companies’ products were legal causes of 
the plaintiffs’ [sic] injuries; and the percentage of legal cause attributable 
to the other companies.”109  Thus, there can be no apportionment of fault 
unless a defendant introduces substantial evidence that a nonparty 
tortfeasor’s product was defective and contributed to causing the plaintiff’s 
                                                                                                                 
reasonable medical probability it was a substantial factor contributing to the 
plaintiff’s or decedent’s risk of developing cancer”). 
 104. Id. at 151. 
 105. See, e.g., Hoeffer v. Rockwell Automation, Inc., Nos. A107353, A107964, 
2006 WL 185479, at *6 (Cal. Ct. App. Jan. 26, 2006) (affirming a jury verdict for 
plaintiff based on testimony from the plaintiff’s experts that broken electrical 
components that the plaintiff helped clean up could emit fibers and that every 
exposure contributes to the cumulative, allegedly causative, dose). 
 106. See Norris v. Crane Co., No. B196031, 2008 WL 638361, at *13-14 (Cal. 
Ct. App. Mar. 11, 2008) (following the prior Jones v. John Crane decision, the 
court rejected the argument that exposures comparable to ambient levels were too 
“negligible or theoretical” to constitute a substantial factor; the court found that this 
evidence would permit a jury to conclude that the plaintiff was exposed to asbestos 
from the defendant’s product and that this exposure “increased his risk of 
developing mesothelioma,” which was sufficient to establish substantial factor 
causation). 
 107. Wilson v. Ritto, 129 Cal. Rptr. 2d 336, 342 (Cal. Ct. App. 2003); Espinosa 
v. Little Co. of Mary Hosp., 37 Cal. Rptr. 2d 541, 551-52 (Cal. Ct. App. 1995). 
 108. Wilson, 129 Cal. Rptr. 2d at 342. 
 109. Sparks v. Owens-Illinois, Inc., 38 Cal. Rptr. 2d 739, 749 (Cal. Ct. App. 
1995). 
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disease.110  “[U]nless there is substantial evidence that an individual is at 
fault, there can be no apportionment of damages to that individual.”111   

Under the substantial factor test, the cause-in-fact is viewed as a 
substantial factor in bringing about the injury.112  In the context of asbestos 
litigation, a party must first demonstrate “exposure to a tortfeasor’s 
product, of whatever duration, so that exposure is a possible factor in 
causing the disease and then [allow the jury] to evaluate whether the 
exposure was a substantial factor.”113  Some scholars have argued that the 
substantial factor test has been misapplied to the point that even 
insubstantial exposure to asbestos “seems to be sufficient . . . to defeat 
summary judgment.”114   

However, some defendants in California have prevailed on summary 
judgment due to the plaintiffs’ failure to present sufficient evidence.115  In 
McGonnell v. Kaiser, the California Court of Appeals affirmed a grant of 
summary judgment to two defendant corporations due to the plaintiffs’ 
insufficient evidence in proving exposure to the defendant’s asbestos-
containing products.116  The court equated proof of exposure to proof of 
causation, stating that “[a] threshold issue in asbestos litigation is exposure 
to the defendant’s product. . . .  If there has been no exposure, there is no 
causation.”117   

The Kaiser defendants cited deposition testimony from Plaintiff 
McGonnell in their motion for summary judgment arguing that Plaintiff 
had no knowledge of any exposure to Kaiser products, let alone any Kaiser 
products that contained asbestos.118  Plaintiff was able to identify some of 
the products and substances that he had worked with and had been exposed 
to during his employment, including brand names.119  However, Plaintiff’s 
evidence that Plaintiff cut into walls and thus disturbed building materials 
was not enough because the evidence failed to specifically show that 

                                                 
 110. Wilson, 129 Cal. Rptr. 2d at 340. 
 111. Id.  
 112. Lineaweaver v. Plant Insulation Co., 37 Cal. Rptr. 2d 902, 905 (Cal. Ct. 
App. 1995). 
 113. Id. at 906. 
 114. Steven D. Wasserman et al., Asbestos Litigation in California: Can it 
Change for the Better?, 34 PEPP. L. REV. 883, 894 (2007). 
 115. See McGonnell v. Kaiser Gypsum Co., 120 Cal. Rptr. 2d 23, 29 (Cal. App. 
Ct. 2002). 
 116. Id. 
 117. Id. at 27 (citing Rutherford v. Owens-Illinois, Inc., 941 P.2d 1203, 1219 
(Cal. 1997); Lineaweaver, 37 Cal. Rptr. 2d at 906; Dumin v. Owens-Corning 
Fiberglas Corp., 33 Cal. Rptr. 2d 702, 705 (Cal. Ct. App. 1994)). 
 118. McGonnell, 120 Cal. Rptr. 2d at 27. 
 119. Id. 
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Plaintiff had disturbed Defendant Kaiser’s products containing asbestos.120  
Thus, even though some of Defendant Kaiser’s products may have been 
used at the construction site where Plaintiff worked, there was no evidence 
that the products contained asbestos at the time of their use.121 

In reaching its decision to grant Defendants’ motion for summary 
judgment, the court stated that “[i]t is not enough to produce just some 
evidence.”122  Mere speculation that at some time a plaintiff might have 
disturbed or released particles from a defendant’s product that might have 
contained asbestos “creates only a ‘dwindling stream of probabilities that 
narrow into conjecture.’”123   

Thus, defendants seeking to argue against a plaintiff’s proof of 
causation in this manner may utilize tools, such as deposition testimony, to 
poke holes in a plaintiff’s allegations of exposure to asbestos-containing 
products.  Further, defendants may, as they did in this case, seek to 
invalidate a plaintiff’s expert testimony regarding asbestos exposure if it is 
speculative.  An expert’s “speculations do not rise to the status of 
contradictory evidence . . . [, a]nd the court is not bound by an expert 
opinion that is speculative or conjectural.”124  As one court stated, plaintiffs 
cannot manufacture a triable issue of fact through the use of an expert 
opinion with “self-serving conclusions devoid of any basis, explanation, or 
reasoning.”125  Similarly, defendants must be prepared to meet this same 
evidentiary burden when trying to apportion fault to nonparties.  However, 
California courts have not given the substantial factor test the same bones 
that the Texas Supreme Court did in Borg-Warner.126  Whereas Texas 
would require a defendant to provide evidence of the approximate doses to 
which a plaintiff was exposed to a nonparty’s asbestos, defendants in 
California likely need only focus on showing  such exposure was more than 
trivial. 

                                                 
 120. Id. at 28. 
 121. Id. 
 122. Id. 
 123. Id. (quoting Lineaweaver v. Plant Insulation Co., 37 Cal. Rptr. 2d. 902, 909 
(Cal. Ct. App. 1995)). 
 124. Exxon Corp. v. Super. Ct., 60 Cal. Rptr. 2d 195, 202 (Cal. Ct. App. 1997). 
 125. Golden Eagle Refinery Co. v. Associated Int’l Ins. Co., 102 Cal. Rptr. 2d 
834, 845 (Cal. Ct. App. 2001). 
 126. Borg-Warner Corp. v. Flores, 232 S.W.3d 765 (Tex. 2007). 
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IV.  NEW YORK 

A.  Proportionate Liability 
New York Civil Practice Laws and Rules (C.P.L.R.) section 1601 was 

enacted in 1986 as an attempt to limit joint and several liability in personal-
injury and wrongful-death claims.127  This law “provides that a defendant 
who bears 50% or less of the culpability for a plaintiff’s claims may be 
jointly liable for economic damages but only severally liable for 
noneconomic damages.”128  The liability of such a defendant to the 
claimant for noneconomic loss may not exceed the defendant’s equitable 
share if the claimant proves “that with due diligence he or she was unable 
to obtain jurisdiction over such person in said action.”129  Under C.P.L.R. 
section 1601(1), jurisdiction means personal jurisdiction.130  

“New York’s comparative fault rules are codified in CPLR 1411, 
which provides for the discounting of a plaintiff’s damages in proportion to 
his or her equitable share of blame in causing injury.”131  New York courts 
will reduce a verdict by the amount of any settlements between the plaintiff 
and other defendants before reducing the verdict for the plaintiff’s 
comparative fault and apportioning liability amongst the plaintiff and 
remaining defendants.132   

New York General Obligations Law section 15-108(a) “permits 
nonsettling defendants a monetary offset against the amount of a verdict.  
The permitted reduction is the greatest of three items: (a) the amount 
stipulated as consideration for the release; (b) the amount actually paid for 
the release; or (c) the settling tortfeasor’s equitable share of plaintiff’s 
damages.”133  New York jurisprudence balances the notion that “[p]laintiffs 
should be fairly compensated, but nonsettling defendants should not bear 
more than their fair share of a plaintiff’s loss.  Moreover, the possibility of 
double recovery should be avoided.”134  

                                                 
 127. Patrick M. Hanlon & Anne Smetak, Asbestos Changes, 62 N.Y.U. ANN. 
SURV. AM. L. 525, 576 (2007). 
 128. Id. (discussing N.Y. C.P.L.R. § 1601(1) (McKinney 1997)). 
 129. § 1601(1). 
 130. In re New York City Asbestos Litig., 750 N.Y.S.2d 469, 479 (N.Y. App. 
Div. 2002). 
 131. Whalen v. Kawasaki Motors Corp., 703 N.E.2d 246, 248 (N.Y. App. Div. 
1998). 
 132. Id. 
 133. Id. (citing N.Y. GEN. OBLIG. LAW § 15-108(a) (McKinney Supp. 2009)). 
 134. Id. (citations omitted). 
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1.  Preserving the Ability to List a Nonparty on the Verdict Form 
In many jurisdictions, including New York, “attributing a percentage of 

liability to a non-party is an affirmative defense which must be 
affirmatively pleaded.”135  New York General Obligations Law section 15-
108 covers the rules pertaining to the release of tortfeasors.136  Section 15-
108 is an affirmative defense that must be pled; however, New York 
jurisprudence provides that a party may amend its pleading to raise this 
defense at any time, even during trial, as long as there is no prejudice to the 
other party.137  Prejudice occurs where a party incurs “some change in 
position or hindrance in the preparation of its case which would have been 
avoided had the original pleading contained the proposed amendment.”138   

One consideration defense counsel must make when raising a defense 
under section 15-108 is the status or immunity of the potentially liable 
nonparties.139  In 1992, the U.S. Court of Appeals for the Second Circuit 
interpreted C.P.L.R. section 1601 to mean that bankrupt companies 
responsible for part of the plaintiff’s damages in an asbestos case could not 
appear on verdict forms because the automatic stay in bankruptcy rendered 
them beyond the court’s jurisdiction; thus, the liability share of such 
companies had to be reallocated among the other defendants.140  Some New 
York courts still interpret this provision as precluding the inclusion of 
bankrupt entities “when calculating [various] defendant[s’] percentages of 
fault.”141   

The more prevalent and growing trend in New York is to follow the 
generally recognized legislative intent of section 1601, which is “to remedy 
the inequities created by joint and several liability on low-fault, ‘deep 
pocket’ defendants.”142  In 2002, Justice Helen Freedman, the managing 
judge for New York City asbestos cases, ruled that New York juries must 
consider the proportionate responsibility of bankrupt tortfeasors when 

                                                 
 135. BISHOP ET AL., supra note 72, at 17.  New York’s General Obligation Law § 
15-108(a) permits proportioning as an affirmative defense which the tortfeasor must 
plead.  Whalen, 703 N.E.2d at 248-49.  
 136. § 15-108. 
 137. N.Y. C.P.L.R. § 3025(b) (McKinney 1991); see Whalen, 703 N.E.2d at 249 
(allowing the defendant to amend its pleadings to raise this affirmative defense even 
after the jury had reached a verdict). 
 138. Whalen, 703 N.E.2d at 249 (citing Loomis v. Civetta Corinno Constr. Corp., 
429 N.E.2d 90, 92 (N.Y. 1981)). 
 139. BISHOP ET AL., supra note 72, at 8. 
 140. In re Brooklyn Navy Yard Asbestos Litig., 971 F.2d 831, 844-45 (2d Cir. 
1992). 
 141. BISHOP ET AL., supra note 72, at 8. 
 142. Rangolan v. County of Nassau, 749 N.E.2d 178, 182 (N.Y. 2001). 
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allocating fault, so long as those tortfeasors are subject to the personal 
jurisdiction of the court.143  The New York Appellate Division agreed and 
upheld Justice Freedman’s ruling stating, “Notwithstanding the automatic 
stay resulting from bankruptcy, [a] tortfeasor is not exempt from 
consideration of damages,” and the bankrupt entity’s culpability “can still 
be calculated in apportioning liability.”144   

B.  Causation 
New York jurisprudence in the area of asbestos litigation and toxic tort, 

in general, has focused on the scientific and evidentiary tools necessary to 
prove causation; though, arguably, standards of causation in New York 
vary to some degree from case to case.145  In 2008, one court in New York 
articulated an analysis of causation in terms of general and specific 
causation, similar to the standard in Texas.146  The court stated:  

Causation in toxic tort or pharmaceutical personal injury 
cases is analyzed in terms of general (or generic) causation 
as a threshold issue; then if plaintiff clears that hurdle, the 
court (and jury) will grapple with the issue of specific 
causation—whether the drug or the toxin was the cause “in 
fact” of the particular plaintiff’s disease.147 

Where it is impossible to offer direct evidence of causation, New York law 
allows plaintiffs to rely on expert analyses based on statistical data to meet 
that burden.148  One court recently held that plaintiffs must show that their 
experts not only rely on generally accepted scientific principles and 
methodologies, but also that, in arriving at their conclusions, they look at 
the totality of the evidence and do not ignore contrary data.149   

The defense bar has tried to argue that a more stringent evidentiary 
standard to prove causation is necessary and that circumstantial evidence 

                                                 
 143. In re New York City Asbestos Litig., 750 N.Y.S.2d 469, 471, 479 (N.Y. 
Sup. Ct. 2002), aff’d, 775 N.Y.S.2d 520 (N.Y. App. Div. 2004). 
 144. In re New York City Asbestos Litig., 775 N.Y.S.2d 520 (N.Y. App. Div. 
2004). 
 145. See, e.g., In re Bextra & Celebrex, No. 762000/2006, 2008 N.Y. Misc. 
LEXIS 720, at *15 (N.Y. Sup. Ct. Jan. 7, 2008). 
 146. See id. 
 147. Id. 
 148. Nonnon v. City of New York, 819 N.Y.S.2d 705, 714-15 (N.Y. 2006) 
(citing In re Joint E. & S. Dist. Asbestos Litig., 52 F.3d 1124, 1128 (2d Cir. 1995)). 
 149. See Selig v. Pfizer, Inc., 713 N.Y.S.2d 898, 901-03 (N.Y. Sup. Ct. 2000) 
(finding that an expert failed to follow accepted scientific methodology by ignoring 
contrary clinical studies). 
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regarding probability of exposure is not enough.150  In O’Brien, one 
defendant argued that a “product liability plaintiff cannot prevail without 
direct evidence of exposure to the defendant’s product.”151  The court 
rejected this claim by stating that “it is beyond any doubt that 
circumstantial evidence alone may suffice to prove adjudicative facts.”152  
This issue was also later addressed in In re Brooklyn Navy Yard Asbestos 
Litigation,153 where the court stated that “we see no reason to overrule . . . 
O’Brien in favor of a stricter standard of causation, [and] we find plaintiffs’ 
proof sufficient to support the jury’s finding that plaintiffs’ injuries were 
caused by exposure to asbestos from defendants’ products.”154 

In both cases, the court found proof of causation sufficient in the 
absence of identification of the precise product that injured a given 
plaintiff.155  Both cases involved asbestos exposure at Brooklyn Naval 
Yard.156  In dealing with these cases, the Second Circuit stated: 

[I]t would have defied reason to require each plaintiff to 
prove causation as specifically as defendants suggest.  We 
therefore upheld a jury’s finding of causation in Johnson 
based on the circumstantial evidence that the defendants’ 
asbestos-containing products were present on particular 
ships and that asbestos fibers were “[a]ll over the deck.”157   

In addition, recent New York jurisprudence has employed a 
scientifically reliable methodology to establish “the relationship between 
an individual’s disease and a specific factor suspected of causing that 
disease.”158  A three-step process is utilized to establish this causal 
relationship: (1) a determination of the plaintiff’s level of exposure to the 
toxin in question; (2) proof gleaned from the scientific literature that the 
toxin is capable of producing the illness (general causation) and at what 
level of exposure the toxin produces illness (for example, the dose-response 
relationship); and (3) establishment of specific causation “by demonstrating 
the probability that the toxin caused [the] particular plaintiff’s illness, 

                                                 
 150. See infra text accompanying notes 153-72. 
 151. O’Brien v. Nat’l Gypsum Co., 944 F.2d 69, 72 (2d Cir. 1991). 
 152. Id.  
 153. 971 F.2d 831 (2d Cir. 1992). 
 154. Id. at 837.  
 155. Id. at 836-37; O’Brien, 944 F.2d at 72-73. 
 156. In re Brooklyn Navy Yard, 971 F.2d at 835; O’Brien, 944 F.2d at 71. 
 157. In re Brooklyn Navy Yard, 971 F.2d at 837 (quoting Johnson v. Celotex 
Corp., 899 F.2d 1281, 1286 (2d Cir. 1990)). 
 158. Steven B. Prystowsky, Tort Law, 58 SYRACUSE L. REV. 1159, 1170 (2008) 
(quoting Parker v. Mobile Oil Corp., 793 N.Y.S.2d 434 (N.Y. App. Div. 2005)). 
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which involves weighing the possibility of other causes of the illness.”159  
Thus, it appears, at least as a cursory matter, that some New York courts 
employ similar general- and specific-causation analyses found under Texas 
law, at least to establish the relationship between a plaintiff’s disease and 
the factors causing that disease. 

Although not an asbestos case, the New York Court of Appeals 
addressed medical causation evidence in Parker v. Mobil Oil Corp.160  In 
Parker, the plaintiff was diagnosed with acute myelogenuous leukemia, 
allegedly caused by occupational exposure to benzene.161  To establish the 
causal link between the plaintiff’s exposure and his leukemia, the plaintiff 
offered expert witness testimony that he had “far more exposure to benzene 
than did the refinery workers in the epidemiological studies,” that he was 
“frequently” exposed to “excessive” amounts of gasoline and had 
“extensive exposure . . . in both liquid and vapor form.”162  The trial court 
denied the defendants’ motions in limine to preclude the testimony.163  The 
New York Supreme Court Appellate Division reversed and dismissed the 
complaint on the ground that the plaintiff’s experts did not quantify his 
benzene exposure—in particular by conducting a time-weighted average in 
parts per million.164  On appeal, the New York Court of Appeals noted that 
the inquiry “is more akin to whether there is an appropriate foundation for 
the experts’ opinions, rather than whether the opinions are admissible 
under Frye.”165 

The court noted that in toxic-tort cases, a plaintiff must demonstrate 
causation, but it need not always be done through use of a dose-response 
relationship.166  Instead, the court suggested alternative methods to 
demonstrate causation, explaining that “the intensity of exposure to 
benzene may be more important than a cumulative dose for determining the 
risk of developing leukemia.”167  “Moreover, exposure can be estimated 
through the use of mathematical modeling by taking a plaintiff’s work 
history into account to estimate the exposure to a toxin.”168  It is also 
                                                 
 159. See, e.g., Wills v. Amerada Hess Corp., No. 98 Civ. 7126 (RPP), 2002 U.S. 
Dist. LEXIS 1546, at *42 (S.D.N.Y. Jan. 31, 2002) (citing FEDERAL JUDICIAL CTR., 
REFERENCE GUIDE ON TOXICOLOGY, REFERENCE MANUAL ON SCIENTIFIC 
EVIDENCE (1994)). 
 160. 857 N.E.2d 1114, 1120-21 (N.Y. 2006).  
 161. Id. at 1116. 
 162. Id. at 1121-22. 
 163. Id. at 1117-19. 
 164. Id. at 1119. 
 165. Id. at 1120. 
 166. Id. at 1121. 
 167. Id.  
 168. Id.  
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possible that more qualitative means could be used to express a plaintiff’s 
exposure, indeed “[c]omparison to the exposure levels of subjects of other 
studies could be helpful provided that the expert made a specific 
comparison sufficient to show how the plaintiff’s exposure level related to 
those of the other subjects.”169  The bottom line, however, is that the 
method chosen by the expert must be “generally accepted as reliable in the 
scientific community.”170  Consequently, the use of vague, qualitative terms 
such as significant or high to describe a plaintiff’s exposure, rather than 
conducting a scientific assessment, should not satisfy the foundation 
requirements set forth in Parker because reliance on such terms is not a 
sound methodology. 

Considering the above analysis required of plaintiffs to prove 
causation, it follows that if a defendant wishes to prove that a nonparty 
tortfeasor caused the plaintiff’s injury, it would be prudent for a defendant 
to consider, before commencing the litigation, both the evidence required to 
prove general causation as well as that necessary to prove specific 
causation.171   

Regarding proving causation against nonparty defendants, a defendant 
must meet its burden of showing that negligence by nonparty defendants 
was a significant cause of plaintiffs’ injuries.172  Significant cause was 
equated by the U.S. District Court for the Southern District of New York to 
proximate cause, stating that “proximate cause is more important from the 
legal perspective because it is the cause whose proximity in time and space 
qualifies it as the legally significant cause that is sufficient to sustain a 
cause of action in tort.”173 

It is notable here that New York, unlike California, allows jury 
instruction on proximate cause.174  One court affirmed a jury’s finding that 
Plaintiffs’ exposure to asbestos from Defendant’s asbestos-containing 
products proximately caused the mesothelioma contracted by Plaintiffs.175  
In this case, there was sufficient evidence linking Defendants to the 

                                                 
 169. Id.  
 170. Id.  
 171. See id. at 1119-22. 
 172. Lustenring v. AC&S, Inc., 786 N.Y.S.2d 20, 21 (N.Y. App. Div. 2004) 
(citing In re New York City Asbestos Litig., 683 N.Y.S.2d 39 (N.Y. App. Div. 
1998)). 
 173. In re Joint E. & S. Dist. Asbestos Litig., 827 F. Supp. 1014, 1026 (S.D.N.Y. 
1993) (citing H.L.A. HART & TONY HONRORE, CAUSATION IN THE LAW 84-94 (2d 
ed. 1985)) (discussing the differences between cause in fact and proximate cause). 
 174. Compare In re New York City Asbestos Litig., 683 N.Y.S.2d at 41, with 
Mitchell v. Gonzales, 819 P.2d 872, 878 (Cal. 1991). 
 175. In re New York City Asbestos Litig., 683 N.Y.S.2d at 40. 
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asbestos that caused Plaintiffs’ disease.176  The court held that the 
identification of bags of Defendant Atlas’s cement insulation constituted 
evidence that tended to show that asbestos-containing products were used 
at Plaintiffs’ work—sufficiently proving actual exposure.177  Finally, while 
California courts have held that a jury instruction on proximate cause may 
cause jury confusion, New York courts have held to the contrary.178 

V.  ILLINOIS 

A.  Proportionate Liability 
Illinois has enacted a state statute that specifically provides for 

proportionate liability in the personal-injury context, yet it significantly 
provides a specific carve-out for asbestos cases, which requires joint and 
several liability for all such defendants.179  735 Illinois Compiled Statutes 
(ILCS) 5/2-1117 states:  

Except as provided in Section 2-1118, in actions on 
account of bodily injury or death or physical damage to 
property, based on negligence, or product liability based on 
strict tort liability, all defendants found liable are jointly 
and severally liable for plaintiff’s past and future medical 
and medically related expenses.  Any defendant whose 
fault, as determined by the trier of fact, is less than 25% of 
the total fault attributable to the plaintiff, the defendants 
sued by the plaintiff, and any third party defendant except 
the plaintiff’s employer, shall be severally liable for all 
other damages.  Any defendant whose fault, as determined 
by the trier of fact, is 25% or greater of the total fault 
attributable to the plaintiff, the defendants sued by the 
plaintiff, and any third party defendants except the 
plaintiff’s employer, shall be jointly and severally liable 
for all other damages.180 

As the statute provides, in personal-injury, wrongful-death, or property-
damage tort actions, all defendants are jointly and severally liable for a 

                                                 
 176. Id. 
 177. Id. 
 178. Id. (“[T]here was no evidence that the jury was confused by the charge on 
proximate cause . . . which we find to have been adequate.”). 
 179. See 735 ILL. COMP. STAT. ANN. 5/2-1117 (West 2003 & Supp. 2009). 
 180. Id. 
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plaintiff’s medical injury.181  However, for all nonmedical damages, 
defendants whom the trier of fact determines bear responsibility for less 
than 25% of the total damages incurred by the plaintiff shall be severally 
liable for only the amount of damages for which it was responsible.182  But 
the statute provides an explicit carve-out for actions falling under 735 ILCS 
5/2-1118, which states: 

Notwithstanding the provisions of Section 2-1117, in any 
action in which the trier of fact determines that the injury 
or damage for which recovery is sought was caused by an 
act involving the discharge into the environment of any 
pollutant, including any waste, hazardous substance, 
irritant or contaminant, including, but not limited to smoke, 
vapor, soot, fumes, acids, alkalis, asbestos, toxic or 
corrosive chemicals, radioactive waste or mine tailings, 
and including any such material intended to be recycled, 
reconditioned or reclaimed, any defendants found liable 
shall be jointly and severally liable for such damage.  
However, Section 2-1117 shall apply to a defendant who is 
a response action contractor.  As used in this Section, 
“response action contractor” means an individual, 
partnership, corporation, association, joint venture or other 
commercial entity or an employee, agent, sub-contractor, 
or consultant thereof which enters into a contract, for the 
performance of remedial or response action, or for the 
identification, handling, storage, treatment or disposal of a 
pollutant, which is entered into between any person or 
entity and a response action contractor when such response 
action contractor is not liable for the creation or 
maintenance of the condition to be ameliorated under the 
contract.183 

This section provides a clear carve-out for, among other things, actions 
where the injury for which damages are sought was caused by exposure to 
asbestos.  The language of the statute is unambiguous in its intent that all 
such defendants shall be subject to joint and several liability.184  In other 
words, a factfinder could require a single defendant, who may be 
responsible for causing a minimal portion of the overall damages, to bear 
100% of the costs of compensating the plaintiff.  While many states have 

                                                 
 181. Id. 
 182. Id. 
 183. 735 ILL. COMP. STAT. ANN. 5/2-1118 (West 2003 & Supp. 2009). 
 184. See id. 
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adopted several liability, Illinois has yet to follow suit.185  In fact, in a 
survey of joint and several liability regimes in states throughout the 
country, one commentator has stated that “[t]he Illinois statute gives the 
most extensive list of substances and activities that are intended to be 
excepted from the statutory limitations on joint liability.”186  This statute 
has been affirmed in several Illinois cases, and the Illinois Supreme Court 
has explicitly confirmed the provision’s constitutionality.187 

In Unzicker v. Kraft Food Ingredients Corp., the Illinois Supreme 
Court held that the exception to comparative-fault liability for toxic-tort 
cases does not violate the equal protection clause of the special legislation 
and equal protection clauses of the Illinois Constitution.188  In so holding, 
the court also explained some of the legislative intent behind the toxic-tort 
exception: 

The legislature apparently believed that the numbers of 
defendants involved in toxic tort cases would make the 
abolition of joint and several liability unduly burdensome 
on such plaintiffs.  Representative Greiman explained that 
hundreds of defendants can contribute to an environmental 
injury.  Apparently, the legislature was concerned that with 
this many potentially responsible defendants, the 
modification of joint and several liability would mean that 
a plaintiff would have to file suit against scores of 
defendants in order to have a chance at a complete 
recovery.  This explanation is a rational reason for treating 
toxic tort cases differently, and plaintiffs have not argued 
that such a distinction is invalid.  Accordingly, we believe 
that the legislature had a rational basis for exempting toxic 
tort cases from section 2-1117.189 

Furthermore, defendants in asbestos cases in Illinois have 
unsuccessfully argued that the statute’s language stating “involving the 
discharge into the environment”190 suggests that the exception for joint and 
                                                 
 185. See Best v. Taylor Mach. Works, 689 N.E.2d 1057, 1103-04 (Ill. 1997); 
Edward J. Kionka, Things to Do (or Not) to Address the Medical Malpractice 
Insurance Problem, 26 N. ILL. U. L. REV. 469, 491 (2006). 
 186. Jean Macchiaroli Eggen, Understanding State Contribution Laws and Their 
Effect on the Settlement of Mass Tort Actions, 73 TEX. L. REV. 1701, 1718 n.75 
(1995). 
 187. See Unzicker v. Kraft Food Ingredients Corp., 783 N.E.2d 1024, 1043 (Ill. 
2002). 
 188. See id. at 1037, 1039, 1042, 1043. 
 189. Id. at 1039. 
 190. 735 ILL. COMP. STAT. ANN. 5/2-1118 (West 2003). 



710 THOMAS M. COOLEY LAW REVIEW [Vol. 26:3 
 

several liability applies only to the release of asbestos into the external 
environment, not the release inside an internal building or facility: 

Because a comparison of the joint and several liability 
provision and IEPA indicates that discharge into the 
environment under the joint and several liability statute 
includes large discharges of asbestos into an internal 
workplace environment, and because such an interpretation 
is consistent with, and in fact promotes, the legislative 
purpose reflected in the legislative history, we agree with 
the district court’s conclusion that this case involves a 
discharge into the environment of asbestos under Section 
2-1118 of the joint and several liability statute.191 

Additionally, the Illinois Supreme Court held on November 25, 2008, 
that a settling defendant’s culpability may not be considered by a jury when 
apportioning fault pursuant to 735 ILCS 5/2-1117.192  Under Illinois law, 
liability for bodily injury or death or physical damage to property is joint 
and several, unless a jury finds that the defendant’s fault “is less than 25% 
of total fault attributable to the plaintiff, the defendants sued by the 
plaintiff, and any third party defendant,” in which case liability for that 
defendant is several.193  The court determined that the phrase “defendants 
sued by the plaintiff” did not include settling defendants but rather only 
those defendants that remain in the case at the time of verdict.194 

B.  Causation 
Defendants in asbestos cases have had little success in overcoming the 

explicit language of the joint and several liability carve-out.195  However, a 
separate yet related question is whether a defendant has the ability to 
present evidence of other parties’ fault in causing injury to a plaintiff.  
While the admission of such evidence would not absolve the defendant 
from being jointly and severally liable should the trier of fact determine 
that exposure to the defendant’s product was a proximate cause of the 
plaintiff’s injuries, it may, nevertheless, persuade the trier of fact that 
exposure to other entities’ products was the sole proximate cause of the 

                                                 
 191. Tragarz v. Keene Corp., 980 F.2d 411, 430 (7th Cir. 1992). 
 192. See Ready v. United/Goedecke Services, Inc., No. 103474, 2008 Ill. LEXIS 
1439, at *20-21, *23 (Ill. Nov. 25, 2008), modified on denial of reh’g, 905 N.E.2d 
725, 734, 735 (Ill. 2008). 
 193. 735 ILL. COMP. STAT. ANN. 5/2-1117 (West 2003 & Supp. 2009). 
 194. Id.; see Ready, 905 N.E.2d at 728, 734, 735. 
 195. See Barnes v. Keene Corp., 67 F.3d 626, 628 (7th Cir. 1995); Tragarz, 980 
F.2d at 430.  See supra text accompanying notes 182-87. 
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plaintiff’s injuries, thereby absolving the defendant from any liability in the 
first instance.  Further, evidence regarding exposure to other asbestos 
products may influence the trier of fact in calculating the damages 
attributed to the defendant.  

Until recently, Illinois courts generally followed the so-called Lipke 
rule and prohibited defendants from presenting any evidence of a plaintiff’s 
exposures other than those attributable to the defendant at trial.196  In Lipke 
v. Celotex Corp., an Illinois appellate court refused to allow Defendant to 
present evidence of Plaintiff’s exposure to asbestos-containing products of 
other manufacturers.197  The Lipke court held that there can be multiple 
parties legally responsible for an injury, and the mere fact that Plaintiff was 
exposed to a variety of asbestos products, in addition to Defendant’s, would 
not relieve Defendant of its liability198:   

“In such a situation, one guilty of negligence cannot avoid 
responsibility merely because another person is guilty of 
negligence contributing to the same injury.”  Under 
Romine v. City of Watseka, where such guilt exists, “it is 
no defense that some other person, or thing contributed to 
bringing about the result for which damages are claimed.  
Either or both parties are liable for all damages sustained.” 
Thus, the fact that plaintiff used a variety of asbestos 
products does not relieve defendant of liability for his 
injuries.  Evidence of such exposure is not relevant.199 

On April 16, 2009, in Nolan v. Weil-McLain,200  the Illinois Supreme 
Court squarely addressed the propriety of the Lipke rule and held, in no 
uncertain terms, that a defendant may offer evidence of a plaintiff’s 
exposure to other asbestos products to prove that such exposure to other 
products was the sole proximate cause of a plaintiff’s injuries.201   

In Nolan, the decedent’s estate brought suit against twelve corporations 
alleging that he developed mesothelioma due to exposure to asbestos from 
the defendants’ products.202  Prior to trial, eleven of the defendants settled 
or were dismissed, leaving Weil-McLain, an Indiana boiler maker, as the 
only remaining defendant in the lawsuit.203  Notably, in his thirty-eight 

                                                 
 196. See Nolan v. Weil-McLain, 910 N.E.2d 549, 551, 566 (Ill. 2009). 
 197. 505 N.E.2d 1213, 1221 (Ill. App. Ct. 1987). 
 198. Id. 
 199. Id. (citations omitted). 
 200. 910 N.E.2d 549 (Ill. 2009).  
 201. Id. at 564. 
 202. Id. at 550. 
 203. Id. 
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years working with asbestos products while performing millwright, 
plumbing, pipefitting, and boilermaker work, the decedent estimated that he 
worked on Weil-McLain boilers a total of twenty to twenty-five times.204  
At trial, Weil-McLain sought to introduce evidence of the decedent’s 
exposure to products manufactured by other entities to prove that “the sole 
proximate cause of the decedent’s death was his exposure to asbestos-
containing products of nonparty entities.”205  Among other things, Weil-
McLain sought to admit the decedent’s unedited deposition transcript, 
showing that the decedent “had been exposed to numerous asbestos-
containing products neither made nor supplied by [Weil-McLain], 
including instances . . . when asbestos dust ‘rained down’ on him from 
insulation and he ‘certainly’ inhaled it.”206  However, based on the Lipke 
rule, the trial court reluctantly denied Weil-McLain the opportunity to 
present this evidence.207  The court of appeals affirmed.208  Reversing both 
the trial court and the court of appeals, the Illinois Supreme Court held that 
the trial court committed reversible error by excluding the proffered 
evidence and remanded the case for a new trial.209  

In the appeal before the court, the plaintiff argued that Illinois 
recognizes a presumption of causation in asbestos cases whereby once a 
plaintiff establishes frequent, regular, and proximate contact with a 
defendant’s asbestos, the defendant is presumed to be the legal cause of the 
plaintiff’s injuries; therefore, other asbestos exposure is irrelevant and 
inadmissible under Lipke.210  The court rejected this argument.211  
According to the court, the frequency, regularity, and proximity test 
adopted by the court in Thacker v. UNR Industries, Inc.212 is simply a 
means by which a plaintiff can meet its burden of producing “sufficient 
evidence of cause in fact to allow the issue of legal causation to go to the 
jury.”213  Further, the court clarified that Thacker “rejected the argument     
. . . that so long as there is any evidence that the injured worker was 
                                                 
 204. Id. 
 205. Id. at 550. 
 206. Id. at 552. 
 207. See id. at 551. 
 208. Nolan v. Weil-McLain, 851 N.E.2d 281, 303 (Ill. App. Ct. 2006). 
 209. Nolan, 910 N.E.2d at 564-65, 567. 
 210. See id. at 555-59.  As a threshold matter, the court noted that if Illinois did 
recognize a presumption of proximate causation where a plaintiff meets his or her 
burden of production (under the frequency, regularity, and proximity test), the 
evidence of exposure to other asbestos products would be irrelevant and, therefore, 
inadmissible.  Id. at 556.   
 211. Id. 
 212. 603 N.E.2d 449, 457 (Ill. 1992). 
 213. Nolan, 910 N.E.2d at 559. 
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exposed to a defendant’s asbestos-containing product, there is sufficient 
evidence of cause in fact to allow the issue of legal causation to go to the 
jury.”214  Thus, the court clarified that plaintiffs must present evidence of 
more than simply any exposure to a defendant’s products to satisfy the 
frequency, regularity, and proximity test and that satisfaction of this test 
“creates no presumption on the issue of causation.”215   

Having established that satisfaction of the frequency, regularity, and 
proximity test does not create a presumption that the defendant’s product 
was a legal or proximate cause of the plaintiff’s injuries, the court then 
addressed when other exposure evidence is admissible.216  The court 
distinguished the holding in Lipke by noting that the defendant in Lipke 
argued that the plaintiff did not have a disease caused by asbestos exposure 
and that the plaintiff had not, in fact, been exposed to the defendant’s 
asbestos products.217  Thus, according to the court, “Lipke stands for no 
more than the well-settled rule that it cites: that the concurrent negligence 
of others does not relieve a negligent defendant from liability.”218  The 
other exposure evidence was properly excluded in Lipke because it “was 
not relevant to the specific defense raised, i.e., that the plaintiff did not 
have an asbestos-related disease, and he had no exposure whatsoever to 
defendant’s asbestos products.”219  Accordingly, Lipke is simply not 
relevant where a defendant seeks to introduce other exposure evidence to 
contest causation by showing that another entity’s products were the sole 
proximate cause of the plaintiff’s injuries.   

The court next addressed Lipke’s progenies: Kochan and Spain.  In 
Kochan v. Owens-Corning Fiberglass Corp., the plaintiffs brought an 
action against the defendant manufacturer seeking recovery for personal 
injury resulting from exposure to asbestos-containing products.220  The 
Circuit Court of Madison County (Illinois) rendered judgment in favor of 
the asbestosis patients, and the manufacturer appealed.221  On appeal, the 
manufacturer argued that the trial court erred by precluding it from 
introducing evidence that the asbestosis patients were exposed to asbestos-
containing products manufactured by other companies not present at trial 
and by denying its motion for change of venue.222  The court held that 

                                                 
 214. Id.  
 215. Id.  
 216. Id. 
 217. Id. at 560. 
 218. Id. 
 219. Id. at 560-61. 
 220. 610 N.E.2d 683, 685-86 (Ill. App. Ct. 1993). 
 221. Id. at 683. 
 222. Id. at 686. 
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“evidence of exposures of the [asbestosis patients] to other manufacturer’s 
products [was] not relevant in determining whether exposure to 
[defendant’s] product was a substantial factor in causing their injury.”223  

Allowing a defendant to present evidence of a plaintiff’s 
exposures to other products whose manufacturers are not 
defendants in the trial would only confuse the jury, with a 
possible result that a defendant could be unjustly relieved 
of liability. The purpose for which the evidence is offered 
is inconsequential, for the effect is the same: the shift of 
blame to another manufacturer.224 

While Lipke was correctly decided under its facts, the Nolan court 
noted that Kochan “loosened Lipke from its factual moorings and unduly 
expanded its exclusionary rule . . . to hold that other exposure evidence is 
always irrelevant.”225  Importantly, the court noted the impossible 
predicament that Kochan created for asbestos defendants by “effectively 
remov[ing] . . . any opportunity to point to the negligence of another as the 
sole proximate cause of plaintiff’s injur[ies].”226  While Kochan purported 
to allow a defendant to argue that its product did not proximately cause a 
plaintiff’s injuries by showing, among other things, minimal exposure, 
these defenses “in reality do not exist because plaintiff will likely call an 
expert to testify that every exposure to asbestos is a substantial factor in 
causation.”227  The court further criticized as internally inconsistent 
Kochan’s questionable rationale that other exposure evidence is irrelevant 
because it is “‘impossible’ to determine whether a specific exposure caused 
injury,” but that it is “‘simple’ for a defendant to defeat proximate cause at 
trial.”228  Most importantly, perhaps, the court emphasized that the 
underlying logic of Kochan was expressly rejected in Leonardi v. Loyola 
University of Chicago,229 a medical malpractice case in which the Illinois 
Supreme Court held: 

[A] defendant “has the right not only to rebut evidence 
tending to show the defendant’s acts are negligent and the 
proximate cause of the claimed injuries,” but also “has the 
right to endeavor to establish by competent evidence that 

                                                 
 223. Id. at 689. 
 224. Id. 
 225. Nolan v. Weil-McLain, 910 N.E.3d 549, 561 (Ill. 2009). 
 226. Id. 
 227. Id. 
 228. Id. 
 229. 658 N.E.2d 450 (Ill. 1995). 
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the conduct of a third person, or some other causative 
factor, is the sole proximate cause of plaintiff’s injuries.”230   

To remove any doubt, the court explicitly “overrule[d] that portion of 
Kochan which holds that other-exposure evidence is irrelevant.”231   

The court also addressed the appellate court decision in Spain v. Owens 
Corning Fiberglass Corp.232  In Spain, an asbestos personal-injury case, the 
defendant manufacturer sought review of a judgment from the trial court in 
favor of the plaintiff.233  The appellate court held that the trial court did not 
err in refusing to admit evidence of other exposures to asbestos because 
that evidence would not have relieved appellant of liability and would have 
confused the jury.234 

Because asbestos-related diseases cannot be linked to one 
fiber or a particular defendant, Illinois courts have long 
recognized the difficulty in determining whether a specific 
asbestos exposure caused or contributed to a person’s 
asbestos-induced injury or death.  Thus, to assist plaintiffs 
in proving proximate cause, the supreme court adopted the 
“frequency, regularity and proximity,” or “de minimis,” test 
in Thacker.   
 
Once plaintiff satisfied the Thacker test, OC is presumed to 
be a proximate cause of decedent’s asbestos injury.  Illinois 
law then requires the trier of fact to independently evaluate 
whether Kaylo was a substantial factor in causing 
decedent’s injury, thereby making evidence of other 
asbestos exposures irrelevant.  OC can rebut the 
presumption by proving (1) decedent was not exposed to 
its product, (2) his exposure was insufficient to cause 
injury, or (3) its product contained too low an amount of 
asbestos to be hazardous. 
 
Allowing OC to admit evidence of decedent’s other 
asbestos exposures would confuse the jury.235 

                                                 
 230. Nolan, 910 N.E.2d at 563 (quoting Leonardi, 658 N.E.2d at 458). 
 231. Id. 
 232. 710 N.E.2d 528, 531 (Ill. App. Ct. 1999). 
 233. See id. at 531. 
 234. Id. at 535. 
 235. Id. (citations omitted). 
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To tie up any loose ends, the court also specifically overruled the decision 
in Spain, making clear that the Spain court misapplied both Leonardi and 
Thacker and that Spain is no longer good law.236  

Taken as a whole, it is clear that the Nolan decision vastly alters the 
landscape for asbestos litigation in Illinois.237  The Illinois Supreme Court 
made it abundantly clear that Illinois would no longer be left “standing 
alone in excluding evidence of other asbestos exposures” and that 
defendants have the right to establish that “the conduct of another causative 
factor is the sole proximate cause of the injury.”238  In particular, plaintiffs 
that were exposed to comparatively small amounts of a defendant’s 
asbestos may now be less willing to go to trial against such a defendant 
because that defendant has a right to present evidence of the plaintiff’s 
other exposures to prove that the defendant did not proximately cause the 
plaintiff’s injuries.239  However, it remains true that Illinois poses one of 
the most difficult regimes for defendants in asbestos- related, personal-
injury lawsuits because joint and several liability remains the unambiguous 
rule in asbestos cases under Illinois law.240   

VI.  STRATEGIC CONSIDERATIONS FOR THE DEFENSE PRACTITIONER 
Bruce Bishop and Eric Cook provide a comprehensive nuts-and-bolts 

primer in their recent article presented to the Defense Research Institute.241  
The authors, relying in part on Bishop’s years of experience trying asbestos 
lawsuits throughout the U.S., outline sources of information and procedural 
requirements to assist the defense practitioner in factually supporting a 
claim for apportionment against a nonparty.242  This Article examines 
strategies to be considered in conjunction with factual development. 

A.  Strategic Factual Development 
Preferably, the defense attorney can make an early determination 

regarding whether the plaintiff’s disease is likely to be contested.  If a 
straight-forward medical defense is likely to be pursued, the defendant 
should carefully consider any discovery that implicates other entities 
responsible for the plaintiff’s asbestos exposure.  In the event the plaintiff 

                                                 
 236. Nolan, 910 N.E.2d at 564-65. 
 237. See generally id.  
 238. Id. at 564. 
 239. See id. 
 240. See generally Tragarz v. Keene Corp., 980 F.2d 411 (7th Cir. 1992) 
(upholding the application of joint and several liability in asbestos-liability cases). 
 241. BISHOP ET AL., supra note 72. 
 242. Id. 
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likely contracted an asbestos-related disease, early identification of the 
products that the defendant seeks to hold accountable can shape the 
discovery process by focusing on those entities and products that do not fit 
within the defendant’s defense.243  In other words, a random outline or 
shotgun approach utilized by plaintiffs and now copied by some defendants 
will not appropriately align the defendant’s apportionment claims with the 
defendant’s strategic defense plan.  Failure to coordinate the apportionment 
case with the defense strategy can result in the defendant simultaneously 
proving the plaintiff’s case against it and negating that defendant’s 
defenses.244 

B.  Coordinating the Apportionment  
Claim with the Defendant’s Defense 

Apportionment cases often involve an undisputed diagnosis—there is a 
stipulated or tacit agreement that the plaintiff contracted an asbestos-related 
disease.245  Though the defendant’s defense may include facts that its 
product did not contain asbestos during the operative time period246 or that 
the product has been mistakenly identified,247 these, as well as related 
defenses, are often coupled with facts that demonstrate the plaintiff was not 
exposed to a biologically significant dose of asbestos from the defendant’s 
                                                 
 243. See, e.g., id. at 19-20, 22, 30 (identifying a list where a defendant might find 
“hundreds of different asbestos containing products” as well as the importance of 
not overlooking the plaintiff and cigarettes as alternative causal sources of the 
injury). 
 244. Cf. Michael D. Green, Second Thoughts About Apportionment in Asbestos 
Litigation, 37 SW. U. L. REV. 531, 542-43 (2008) (noting that in Borel v. 
Fibreboard Paper Prod. Corp., 493 F.2d 1076, 1094 (5th Cir. 1973), the court 
rejected the argument that the defendant was not liable because the plaintiff’s 
exposure to its product was years after the plaintiff had been exposed to other 
sources of asbestos because “asbestosis is a ‘cumulative’ disease”). 
 245. See, e.g., Anita Bernstein, Asbestos Achievements, 37 SW. U. L. REV. 691, 
703 (2008) (“Rarely today does one hear anybody question whether asbestos really 
does cause the lung diseases for which plaintiffs have recovered in the courts.”); 
BISHOP ET AL., supra note 72, at 15 (citing a representative spectrum of cases where 
the courts found that the plaintiffs had asbestos-related diseases: Plumb v. A.C. & 
S. Inc., 759 N.Y.S.2d 809, 810-11 (N.Y. App. Div. 2003); Fibreboard Corp. v. 
Pool, 813 S.W.2d 658, 684-85 (Tex. App. 1991); and Lipke v. Celotex Corp., 505 
N.E.2d 1213, 1216-17 (Ill. App. Ct. 1987)). 
 246. See BISHOP ET AL., supra note 72, at 16 (citing Plumb, 759 N.Y.S.2d at 810-
11 (noting that the plaintiff failed to prove GE’s product contained asbestos)). 
 247. See, e.g., supra notes 115-23 and accompanying text (noting that, in 
California, if there is no exposure to the defendant’s products, the defendant is not 
liable). 
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product248 or that the asbestos fiber type utilized in the defendant’s product 
was not pathogenic or carcinogenic.249  Conversely, for apportionment, the 
defendant must necessarily prove the circumstances by which the plaintiff 
was exposed to a biologically sufficient dose of asbestos that caused the 
plaintiff’s disease or biologically sufficient doses of exposure to a product 
containing amphibole asbestos.250  And it is the manufacturers of these 
products that should be the focus of the defendant’s apportionment 
claims.251 

1.  Biologically Sufficient Dose 
Many defendants are able to assert a low-dose defense—a defense that, 

even if the plaintiff worked with or handled the defendant’s product, any 
asbestos exposure from that work did not proximately cause—or was not a 
substantial contributing factor in causing—the plaintiff’s disease.252  
Similarly, a low-dose defense may be asserted based on duration––that the 
plaintiff’s exposure to asbestos from the defendant’s product was so remote 
in time as to not be causally related to the plaintiff’s disease.253  In both 
instances, when defending a case involving an undisputed asbestos-related 
disease, the defendant seeking apportionment must present the jury with 
entities that are legally responsible for the products that resulted in the 
plaintiff’s exposure to sufficient doses of asbestos that proximately caused 
or substantially contributed to the plaintiff’s disease.254 

Efforts by a defendant to apportion liability among entities whose 
products are similar to the defendant’s and are used by the plaintiff in a 
similar fashion––and for a similar duration—will likely result in the 

                                                 
 248. See, e.g., BISHOP ET AL., supra note 72, at 15 (citing Fibreboard Corp., 813 
S.W.2d at 684-85 (discussing how a short period of exposure to the defendant’s 
product affected asbestos-related damages)). 
 249. See id. at 21, 28 (discussing the severity of asbestosis caused by amphibole 
asbestos compared to asbestosis caused by chrysolite asbestos). 
 250. See id. (discussing the severity of amphibole asbestos compared to 
chrysolite asbestos). 
 251. See id. 
 252. See, e.g., supra text accompanying notes 21-26 (noting that Texas requires 
the plaintiff to prove that the defendant’s product was a substantial factor); see 
supra text accompanying notes 90-104 (noting that California also has a substantial 
factor test; however, it is very easy for plaintiffs to meet).  
 253. See BISHOP ET AL., supra note 72, at 28-29 (discussing how duration and 
length of time of each asbestos exposure are risk factors in determining the source 
of a plaintiff’s asbestos-related disease). 
 254. See id. at 18-22 (listing different possible entities to which the defendant 
might apportion liability). 
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defendant buttressing the plaintiff’s own case and negating the defenses on 
which the defendant intends to rely.255  In other words, if the defendant’s 
defense is that asbestos-containing wire and cable, because of its 
encapsulation of asbestos in a resin binder, cannot cause asbestos-related 
disease, manufacturers of similarly constructed wire and cable would also 
have similar defenses and should not be part of the defendant’s 
apportionment case.  Instead, the manufacturers of other less-encapsulated 
products, often manufactured by entities that are now bankrupt, should be 
considered in the defendant’s apportionment case as each represent 
products that resulted in the plaintiff’s exposure to sufficient doses of 
asbestos that proximately caused or substantially contributed to the 
plaintiff’s disease.256 

2.  Asbestos Fiber Type 
Though often utilized in conjunction with the low-dose defense, the 

fiber defense is one that claims the asbestos fiber type utilized by the 
defendant in the product at issue is either not pathogenic or carcinogenic, 
or it is the least pathogenic or carcinogenic of the asbestos fiber types to 
which the plaintiff was exposed.257  In this instance, the defendant seeking 
apportionment must present entities to the jury that are legally responsible 
for products that incorporated the more pathogenic or carcinogenic asbestos 
fiber types to which the plaintiff was exposed.258  The chrysotile-asbestos 
defendant would look to entities responsible for products incorporating 
amosite asbestos and crocidolite asbestos to which the plaintiff was 
exposed; the amosite-asbestos defendant would look to entities responsible 
for products incorporating crocidolite asbestos to which the plaintiff was 
exposed.259  But in neither instance, absent compelling exceptions, would 
the defendant relying on the fiber defense seek apportionment from an 
entity responsible for products incorporating chrysotile to which the 

                                                 
 255. See Green, supra note 244, at 541 (“All other things being equal length of 
exposure should be the factor which determines the proportion of liability each 
defendant should bear.” (citation omitted)); see also supra text accompanying note 
19 (emphasizing the importance of identifying other products used by other 
companies when defendant attempts to allocate fault). 
 256. See BISHOP ET AL., supra note 72, at 28-29 (identifying factors to use when 
presenting that another manufacturer’s product was the proximate cause of the 
asbestos-related disease as opposed to the defendant’s product). 
 257. See, e.g., id. at 28 (noting that amphibole-asbestos fibers are 750 times more 
carcinogenic that chrysotile-asbestos fibers). 
 258. See id. at 18 (noting how to collect material on those responsible parties). 
 259. See id. at 19-20 (citing several sources from which the defendant’s attorney 
can find the manufacturers of various types of asbestos). 
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plaintiff was exposed, as those defendants would have similarly viable 
defenses. 

3.  Proof on Causation 
Whether asserting the low-dose or fiber defense, or a combination of 

the two, the defendant’s expert must provide the requisite causation 
opinion to satisfy the claims against the entities for which apportionment is 
sought.260  In other words, the industrial hygienist or pathologist who 
opines that the causative dose is attributable to the entities against whom 
apportionment is sought must satisfy the requisite causation standard to 
meet the defendant’s apportionment claim in all jurisdictions. 

4.  Control of the Workplace 
Apportionment claims may also be made against other entities such as 

unions and the U.S. Government.261  The heart of these claims is that the 
entity against whom apportionment is sought has a duty to the plaintiff that 
has been breached.  That duty relies heavily on the knowledge of the entity 
against whom apportionment is sought––knowledge of the hazards to 
which the plaintiff was exposed, as well as the failure to warn or protect the 
plaintiff from those hazards.262  Moreover, the failure-to-warn case must be 
carefully crafted so as to not turn on its head and prove up the failure-to-
warn case against the defendant. 

VII.  CONCLUSION 
The burden on defendants to make apportionment claims in asbestos 

cases requires that a defendant formulate its case against the entity from 
whom apportionment is sought in such a way as to complement and support 
the defendant’s own defense.  To maintain credibility with the court, jury, 
and experts and ultimately prevail at trial, a defendant must prove a case 
for apportionment that is stronger and more convincing than the plaintiff’s 
case against it. 
                                                 
 260. See, e.g., supra text accompanying notes 47-58 (noting the standard for 
proving causation against third parties in Texas); supra text accompanying notes 
107-17 (noting the standard for proving causation against third parties in 
California); supra text accompanying notes 173-74 (noting the standard for proving 
causation against nonparty defendants in New York); supra text accompanying 
notes 238-40 (noting the standard for proving causation against third parties in 
Illinois). 
 261. See, e.g., BISHOP ET AL., supra note 72, at 20-21 (noting that the U.S. Navy 
is a good entity to which a defendant should attempt to apportion liability). 
 262. See, e.g., Bernstein, supra note 245, at 703 (discussing the defendant’s duty 
of care to the plaintiff); Green, supra note 244, at 551 (“Defendants may not have 
liability apportioned to a person who is a cause of the harm without breaching a tort 
duty.”). 




