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The Supreme Court granted leave in Tomecek v. Bavas to address 
several issues, including an issue of first impression under Michigan’s 
Land Division Act (“LDA”), which regulates the process for surveying and 
recording divisions of property.  One of the provisions of the LDA 
authorizes a circuit court to “vacate, correct, or revise” a recorded plat.  In a 
2-1 decision, the Court of Appeals held that this language empowers a 
circuit court to alter substantive property rights by “revising” the map of 
the plat.  In their Supreme Court brief, the Defendants argued that while the 
LDA authorizes a circuit court to “vacate, correct, or revise” a recorded 
plat, this language does not grant the court power to create or alter 
substantive property rights.  The Supreme Court agreed with Defendants’ 
interpretation of the LDA, holding that “[t]he LDA was never intended to 
enable a court to establish an otherwise nonexistent property right,” and 
that the act only allows a court “to alter a plat to reflect property rights 
already in existence.” 
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vi 

BASIS OF JURISDICTION 

 On October 15, 2004, the trial court entered a "Corrected Judgment Partially Reversing 

Plat of O.T. Henkle" (App 128a), from which Defendants filed a claim of appeal on November 3, 

2004.  The Court of Appeals issued a published opinion on July 3, 2007, affirming the trial 

court's decision.  (App 133a).  This Court subsequently granted Defendants' application for leave 

to appeal in an order issued on May 2, 2008.  (App 160a). 
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vii 

STATEMENT OF QUESTIONS PRESENTED FOR REVIEW 

 Issues I, III, and IV are taken (and quoted) from this Court's May 2, 2008 order granting 

Defendants' application for leave to appeal: 

 
I. "[W]hether an action under the Land Division Act, MCL 560.101, et seq., can be used to 

burden existing, substantive property rights." 

 
II. In the event that the Court determines that the Land Division Act can be used to burden 

existing, substantive property rights, whether the lower courts nevertheless erred in 

concluding that Defendants did not make a "reasonable objection" to the Tomeceks' 

request for a utility easement, where there is no basis in the language of the Land 

Division Act for such a requirement, where the "reasonable objection" test improperly 

shifts the burden of proof to the party seeking to avoid being burdened by an easement, 

and where, in any event, Defendants made a "reasonable objection" such that the 

Tomeceks were required to establish that their requested utility easement was "necessary 

for the health, welfare, comfort or safety of the public," which they utterly failed to do. 

 
III. "[W]hether this Court should recognize an easement by necessity for utilities." 

 
IV. "[W]hether an easement by necessity may be recognized when purchasers had notice of a 

restrictive covenant barring any such easement in the absence of certain conditions." 
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I. INTRODUCTION 

 Plaintiffs Frank J. Tomecek and Janis H. Tomecek (the "Tomeceks") and defendants 

Andrew Lucian Bavas, et al ("Defendants")1 are neighboring property owners in the O.T. Henkle 

subdivision, which is located along Lake Michigan in Chikaming Township, Berrien County.  

On the western border of the subdivision is Lake Michigan, and on the eastern border is Lake 

Shore Road.  The Tomeceks own Lot 2 in the subdivision.2   

 Since they purchased it in 1976, the Tomeceks' property has been vacant and used solely 

for beach access.  Because Lot 2 is located at the edge of a bluff overlooking Lake Michigan and 

does not have direct access to Lake Shore Road, the Tomeceks must access their property by 

way of a "drive easement" running from Lake Shore Road across Lots 1 and 3.  The drive 

easement, which was created in 1967 long before the Tomeceks acquired Lot 2, is explicit in 

providing the Tomeceks solely with "a right-of-way access to the common beach area on the 

shores of Lake Michigan."   

 Now, however, the Tomeceks want more than beach access.  They want to build a 

retirement home on their property.  As the Court of Appeals observed, however, "by virtue of a 

1974 restrictive agreement, they cannot do so 'unless and until a municipal sanitary sewer line is 

made available to the premises.'"  (COA Op at 3, App 135a) (emphasis added).  The problem for 

the Tomeceks, which they knew full well when they purchased Lot 2,  is that the drive easement 

is expressly limited to beach access.  Accordingly, despite having purchased Lot 2 with full 

                                                 
1  This appeal is being brought on behalf of Defendants-Appellants Andrew Lucian Bavas, Joyce 

Bavas, Inez Hildegard Bavas, Stanley Francis Stasch, Julia Stasch, Martha Stasch, Patricia M. 
Curtner, Timothy V. McGree, Peter A. Stratigos, Alice M. Stratigos, Pamela Krueger, 
Devereaux Bowly, Jr., David N. Derbyshire, Ellen R. La Fountain, Jonathan Rodgers, Royal 
Kennedy Rodgers, Lee Stahl, III, and Susan Stahl. 

 
2  A sketch depicting the subdivision plat is located at App 164a. 
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knowledge of the restrictive agreement and the fact that Lot 2 lacks access to utilities, the 

Tomeceks are now seeking to use the drive easement not just for beach access, but for sewer and 

other utilities so that they can build their retirement home.  The trial court aptly summed up this 

case when it observed that "Plaintiffs clearly have ingress and egress to the property; the issue is 

that the access is not all that Plaintiffs wish it to be."  (Trial Ct Op at 8, App 140a). 

 In an effort to obtain an easement for utility access, the Tomeceks filed suit seeking to 

amend the subdivision plat under the Land Division Act (the "Act"), MCL 560.101 et seq.  On 

cross-motions for summary disposition, the trial court, as affirmed by a 2-1 majority of the Court 

of Appeals, used the Land Division Act to convert the unambiguous drive easement into 

something it quite clearly is not – an easement for utilities.  The lower courts did this even 

though the statute on its face merely permits a circuit court to "vacate, correct, or revise" a "plat," 

which the Act defines as a "map" or "chart" reflecting existing substantive property rights. 

 In order to accomplish this, the lower courts latched onto statutory language permitting 

the "revision" of plats, held that this language allows a circuit court to unilaterally alter existing 

substantive property rights, and then forced Defendants to establish a "reasonable objection to 

revision of the . . . drive easement to include an easement for utilities," despite the fact that 

nowhere in the Land Division Act is there authorization for existing, substantive property rights 

to be altered in the first place, let alone authorization for placing the burden on the objecting 

party to establish why those rights should not be altered.  (See COA Op at 11, App 143a).  The 

lower courts further held that any such objection had to be of "value to the public" and that 

Defendants' "purely private interests" therefore did not constitute a "reasonable objection," even 

though this entire case is about nothing more than the Tomeceks' own "purely private" desire to 

build a retirement home on their property. 



3 

In sum, the trial court and the Court of Appeals used the Land Division Act to create a 

new property right (an easement for utilities) on behalf of the Tomeceks, ignored the 

unambiguous terms of the drive easement, and nullified the terms of the parties' restrictive 

agreement, which again prohibits construction on Lot 2 unless and until a municipal sanitary 

sewer line is made available to the premises.  As the Court of Appeals dissent observed, "the 

majority's interpretation of the powers granted by the [Land Division Act] place it directly in 

conflict when, as in the case here, otherwise enforceable restrictive agreements exist, which 

covenants are nullified by such use of the act."  (COA Dissent at 7, App 156a). 

The Court of Appeals then concluded, in an issue of first impression and in the 

alternative, that even if the Land Division Act did not authorize the trial court to grant the 

Tomeceks their requested utility easement, they would have been entitled to such an easement as 

a matter of "necessity."  Without any substantive analysis, and based solely on what the Court of 

Appeals majority viewed as the "realities of modern life," the Court declared that the common 

law doctrine governing easements by necessity should be extended to include utilities.  The 

Court of Appeals majority decreed this outcome even though it was completely uncalled for in 

this case in light of the expressly limited nature of the drive easement and the existence of the 

parties' restrictive agreement.  As the Court of Appeals dissent persuasively noted:  

[T]he so-called necessity in this case would not exist but for the restrictive 
agreement that plaintiffs had full knowledge of before acquiring their interest in 
the land.  Put another way, plaintiffs now seek an easement by necessity for a 
situation they, by way of their predecessors, created . . . .  In essence, the 
majority's creation of a new rule eviscerates an existing contract agreed to by 
plaintiff.   [COA Dissent at 10, App 159a.] 

Indeed, not even the out-of-state authorities upon which the Court of Appeals relied support the 

Court's analysis since none of them purported to recognize an implied easement that contradicted 

a preexisting and limited express easement. 

794 THOMAS M. COOLEY LAW REVIEW [Vol. 26:3



2009] DISTINGUISHED BRIEF 795

4 

 As further discussed below, there is no basis in either the Land Division Act or 

established common law for the determinations that the Court of Appeals majority reached in 

this case.  Accordingly, Defendants respectfully request that the Court reverse the decision of the 

Court of Appeals.  

II. STATEMENT OF MATERIAL FACTS AND PROCEEDINGS 

A. The Tomeceks' Property is Benefited by an Express Easement, 
But It Is Limited to Beach Access 

 The Court of Appeals' opinion accurately sets forth the undisputed facts regarding the 

history of the parties' respective lots in the O.T. Henkle Subdivision along Lake Michigan in 

Chikaming Township.  To summarize, there are a total of six lots in the plat (the plat itself is 

attached at App 162a; a simplified drawing of the plat is attached at App 164a), arranged as 

follows: 

 

 In 1967, a one-half interest in Lot 1 was conveyed to defendant Andrew Lucian Bavas 

and his mother, Inez Bavas.  (See Warranty Deed, App 165a ("Bavas Deed")).  The Bavas Deed 

sets forth the "drive easement" that is at issue in this case.  It conveyed Lot 1 to the Bavases 
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subject to an easement over the "[s]outherly 10 feet" of their property "for a right-of-way access 

to the common beach area on the shores of Lake Michigan."  (Id.) (emphasis added). 

 As the Court of Appeals majority explained in its opinion, the 1967 Bavas Deed had also 

referenced an easement across the northern part of their property "for the purposes of installation, 

maintenance and repair of utility lines, poles, pipes and conduits."  Id.  This utility easement ran 

west from Lake Shore Road across the northern part of Lot 1 and abutted Lot 2.  The easement 

was later extinguished, however, in 1972 when defendant Bavas purchased the portion of Lot 2 

containing the easement: 

 When Lot 1 was conveyed in 1967, it was conveyed subject to an 
easement for beach access and subject to another easement, for the benefit of Lot 
2, for the installation, maintenance and repair of utility lines, poles, pipes and 
conduits over the northerly five feet of Lot 1.  However, in 1972, the portion of 
Lot 2 at which the utility easement abutted the property was conveyed to the 
owners of Lot 1, thus separating Lot 2 from the utility easement over the northerly 
portion of Lot 1.  As a result, after the 1972 conveyance, Lot 2 lacked all access to 
utilities from Lake Shore Road.  [COA Op at 3, App 135a.] 

 There is also a second, so-called "drive easement" located on the south side of Lots 3, 4, 

and 5 (the "south drive easement") that the owners of those properties and their predecessors 

have long used for both ingress and egress and utilities, but it is undisputed that the owners of 

Lots 3, 4, and 5 own the property burdened by that easement in fee, and it therefore bears no 

relationship to the drive easement at issue in this case.3  Finally, there is a separate "water 

easement" running through and benefiting Lots 3, 4, and 5.  (App 164a).   

                                                 
3 The difference between an easement and ownership in fee was explained in Dep't of Natural 

Resources v Carmody-Lahti Real Estate, Inc, 472 Mich 359, 370; 699 NW2d 272 (2005):  
"'Where the grant is not of the land but is merely of the use or of the right of way, or, in some 
cases, of the land specifically for a right of way, it is held to convey an easement only.  Where 
the land itself is conveyed, although for railroad purposes only, without specific designation of 
a right of way, the conveyance is in fee and not of an easement.'"  (Citation omitted).  As to the 
"south drive easement," the owners of Lots 3, 4, and 5 own "the land itself." 
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B. A 1974 Restrictive Agreement Prohibits the Tomeceks From 
Constructing a Residence "Unless and Until a Municipal 
Sanitary Sewer Line is Made Available to the Premises" 

 The Tomeceks acquired their interest in Lot 2 in 1976 for $5,000.  (COA Op at 3, App 

135a; see also Tomecek 1976 Deed, App 177a).4  Since that time, and consistent with the terms 

of the drive easement, the Tomeceks have used their property exclusively for beach access, but 

now seek to use the drive easement to install utility and sewer lines needed for them to build a 

retirement home.  However, there are two problems with that.  First, the drive easement, as the 

trial court found and the Court of Appeals agreed, was expressly reserved "for access to the 

common beach area on the shores of Lake Michigan."  (See App 165a) (emphasis added).  No 

mention whatsoever of utilities is made in this reservation. 

 Second, there is a 1974 restrictive agreement prohibiting residential use of the property 

"unless and until a municipal sanitary sewer line is made available to the premises": 

[I]t is hereby covenanted and agreed that no building, structure or dwelling shall 
be constructed on Lot 2 of said plat unless and until a municipal sanitary sewer 
line is made available to the premises.  [See Restrictive Agreement, ¶ 3; App 
172a.] 

This restrictive agreement was in place, and was specifically referenced in the Tomeceks' deed, 

when the Tomeceks acquired their interest in the property.  As the Court of Appeals dissent 

explained: 

Plaintiffs do not dispute that they had notice of the restrictive agreement—it was 
signed on December 10, 1974, by Jane H. Henkle (plaintiff Janice H. Tomecek's 
mother and plaintiffs' predecessor in interest) and notarized.  In fact, Henkle 
signed the restrictive agreement on the same day she signed the plat, and both 
documents were recorded with the Berrien County Register of Deeds and given                                                  

4  Lot 2 was originally offered for sale to the Tomeceks in 1969, for a price of $10,500, which 
was more than double what they ended up paying for the property seven years later.  (See App 
167a).  The only intervening events during that time were the elimination of the utility 
easement to Lot 2 that occurred in 1972 and, as discussed further below, a 1974 restrictive 
agreement prohibiting residential construction "unless and until a municipal sanitary sewer line 
is made available to the premises."  (See App 172a). 
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the same liber and page number.  [COA Dissent at 7, App 156a; see also the 
Tomeceks' 1976 Warranty Deed, 165a.] 

In light of the expressly limited nature of the drive easement, and the existence of the restrictive 

agreement, it is undisputed that as of 1976, residential construction has been prohibited on Lot 2 

due to the absence of utility access. 

C. In 1984, the Original Grantors Attempted to Give the 
Tomeceks Access to Utilities, but They No Longer Owned any 
Interest in the Property 

 In 1984, the original grantors sought to grant the Tomeceks ownership in fee of all 

easements in the subdivision.  (App 181a).  But as the Court of Appeals observed, this purported 

conveyance was ineffective because the original grantors no longer had any property interests to 

convey: 

 In 1978, the original grantors purported to grant to the township an 
easement for sewer lines within the south drive easement.  It is undisputed that the 
original grantors no longer owned any legal interest in the property through which 
the easement was purported to be granted, having conveyed fee-simple title in 
Lots 3, 4, and 5 to defendants or their predecessors in interest before 1978. 

 In 1984, the original grantors purported to convey to plaintiff Janis 
Tomecek fee-simple title to all areas identified on the plat as drive easements and 
parking easements.  As with the purported 1978 grant of an easement for sewer 
lines, it is undisputed that this conveyance was ineffective because in 1984 the 
original grantors lacked any legal interest in the property containing the platted 
easements.  [COA Op at 3-4, App 135-136a.] 

D. The Tomeceks Filed Suit Seeking to Compel Access to Utilities 
So That They Can Build a Retirement Home on Their 
Property 

 On May 28, 2002, the Tomeceks filed a three-count complaint against Defendants 

seeking to compel access to utilities.  All three counts of the complaint were subsequently 
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dismissed,5 and the Tomeceks were permitted to file an amended complaint.  The Tomeceks filed 

an amended three-count complaint on October 3, 2003.  (App 33a (without exhibits)). 

 In their amended complaint, the Tomeceks asked the trial court to: 

(1) issue a declaratory judgment delineating the extent of the central drive 
easement as platted, (2) establish an easement by necessity for public utilities, 
coexistent with the central drive easement, and (3) correct or revise the plat to 
provide for a utility easement for the benefit of Lot 2, consistent with the intent of 
the original grantors that all lots in the plat have access to utilities and that the lot 
owners be allowed to build on them.  [See COA Op at 4, App 136a; Amended 
Complaint at 4-8, App 36-40a.] 

 Defendants responded with their own two-count counter-complaint seeking to quiet title 

(Count I) and seeking a declaratory judgment (Count II) that the restrictive agreement "was duly 

executed and recorded and its restrictions are valid and apply to and bind all properties within the 

Plat."  (Answer to Amended Complaint and Counter Complaint at 16, App 41a). 

E. On Cross-Motions for Summary Disposition, the Trial Court 
Denied the Tomeceks' Request for an Implied Easement by 
Necessity for Utilities, but Agreed to Revise the Subdivision 
Plat to Provide for Such an Easement 

On July 7, 2004, in response to cross motions for summary disposition, the trial court 

denied the Tomeceks' motion for summary disposition as it pertained to their request for an 

implied easement by necessity for utilities, and granted summary disposition to Defendants on 

that claim.  (See T Ct Op at 7-9, App 123-125a).  However, the trial court concluded that the 

Tomeceks were entitled to revision of the plat to include a utility easement.  (Id. at 9-11).  The 

Court of Appeals summarized the trial court's rulings as follows: 

                                                 
5  Count III [Easement by Estoppel] was dismissed with prejudice because an easement cannot be 

established by estoppel.  (8/11/03 Tr at 9 [Judge Fields]).  Count I [Easement by Necessity] 
was dismissed without prejudice because the Tomeceks failed to state a claim upon which 
relief could be granted, but the Tomeceks were allowed to amend their complaint to assert a 
claim under the Land Division Act.  (8/11/03 Tr at 6 [Judge Fields]).  Count II [Reformation of 
Conveyance] was voluntarily dismissed by the Tomeceks. 
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 The trial court granted plaintiffs' motion for summary disposition 
delineating the extent of the central drive easement as platted.  The court 
explained that a declaration of the extent of plaintiffs' rights in the platted 
easement was necessary in order to guide plaintiffs' future conduct and preserve 
their legal rights.  The trial court then concluded that the platted drive easement 
was unambiguous.  It entitled plaintiffs to use the easement as "a [right of] way 
which grants a right of passage over land."  However, the trial court refused to 
establish an easement by necessity for public utilities, thus granting defendants' 
motion for summary disposition on that count. 

 Finally, the trial court considered whether plaintiffs were entitled to 
revision of the plat pursuant to MCL 560.221 and MCL 560.226(1).  The trial 
court ultimately concluded that plaintiffs had met the burden necessary to warrant 
a revision of the plat to include a utility easement coexistent with the central drive 
easement for the benefit of Lot 2.  The trial court observed that defendants "have 
already run utility lines under their own [south] drive easement," and, therefore, it 
found "very compelling" plaintiffs' argument that defendants could not reasonably 
challenge plaintiffs' request to amend or revise the plat to allow plaintiffs to run 
utilities under the central drive easement.  Further, the trial court noted: 

. . . Defendants have not submitted any admissible evidence which 
would support a reasonable objection to Plaintiff 's [sic] request to 
revise the plat, nor have they offered any admissible evidence of 
any reasonable objection which would be of any value to the 
public.  All of the objections asserted by Defendants relate [only] 
to private concerns and involve purely private interests. 

The trial court thus granted the Tomeceks' motion for summary disposition, ruling that they 

"'may revise the plat to include a utility easement over the central drive easement for the benefit 

of Lot 2.'"  [COA Op at 4, App 136a; see also Corrected Judgment, App 128a.] 

F. The Court of Appeals, in a 2-1 Decision, Affirmed the Trial 
Court's Decision to Revise the Plat and Further Concluded 
That the Tomeceks Were Also Entitled to an Implied Easement 
by Necessity for Utilities 

The Court of Appeals affirmed in a published opinion issued on July 3, 2007.  (App 

133a).  Over a lengthy dissent, the majority affirmed the trial court's decision to revise the 

subdivision plat in order to provide the Tomeceks with their requested utility easement.  Among 

other things, the Court of Appeals majority determined that a revision to a plat, under the Land 

Division Act, "effectuate[d] substantive changes to property rights in the subdivided parcel and 



2009] DISTINGUISHED BRIEF 801

10 

reflect[ed] these substantive changes through a corresponding change to the plat map."  (COA 

Op at 6, App 138a).  Thus, according to the Court of Appeals majority: 

[W]hen the trial court revised the plat to grant plaintiffs a utility easement 
appurtenant to Lot 2, it did not merely alter the plat map, but awarded plaintiffs an 
underlying substantive right to the utility easement.  [Id. at 6.]   

In reaching its decision, the Court of Appeals rejected Defendants' arguments both that 

the Tomeceks had no right to a utility easement under any substantive property law theory, and 

that the trial court exceeded its authority by converting the drive easement into one including a 

utility easement.  The Court of Appeals concluded that the trial court acted within its statutory 

authority to revise the plat and that the Tomeceks had met their burden of showing that 

Defendants "submitted no admissible evidence establishing a reasonable objection to the revision 

of the . . . drive easement to include an easement for utilities . . . ."  (COA Op at 11, App 143a).  

Then, in a decision of first impression, and in the alternative, the Court of Appeals further 

concluded that even if the trial court had not revised the plat, then the Tomeceks would have 

been entitled to an implied easement by necessity for the purpose of installing utilities in the 

drive easement: 

[W]e hold that if the trial court had not revised the plat, or if another method by 
which to create a utility easement had not been available, the trial court would 
have erred when it failed to grant plaintiffs a utility easement by necessity to 
access Lot 2.  Although the trial judge was correct when he noted that easements 
by necessity for utilities have yet to be recognized by the appellate courts of 
Michigan, today we determine that such easements exist at common law in 
Michigan.  [COA Op at 13, App 145a.] 

The Court of Appeals dissent disagreed that the Land Division Act could be used to alter 

substantive property rights, and further argued that it would not be appropriate to recognize an 

implied utility easement in light of the limited nature of the drive easement and the existence of 

the restrictive agreement: 
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I respectfully dissent.  Contrary to the conclusions reached by the majority, I 
conclude that the Land Division Act, MCLA 560.101, et seq., does not permit a 
court to change substantive private property rights through the plat revision 
process.  Further, I conclude that plaintiffs are not entitled to an easement by 
necessity, because they have access to the land through an existing drive 
easement, that they are free to enjoy it in the same manner as their predecessors 
always have, and that they acquired their interest subject to a restrictive 
agreement – which agreement would be all but nullified under the majority's 
opinion.  Therefore, I would reverse the trial court's decision to the extent that it 
used the Land Division Act to alter the parties' substantive property interests.  I 
would also affirm the trial court's determination that plaintiffs do not have an 
easement by necessity and that the easement in question is a drive easement 
limited to that use.  I would remand for entry of an order granting defendants' 
motion for summary disposition.  [COA Dissent at 2 (Zahra, J.), App 151a.] 

This Court subsequently granted Defendants' application for leave to appeal.  (App 160a). 
 

III. ARGUMENT 

A. Summary of Argument 

The lower courts have improperly sanctioned the creation of substantive property rights 

through use of the Land Division Act.  In essence, the Court of Appeals allowed an unambiguous 

"drive easement," which is expressly limited to a right of way for "access to the common beach 

area," to be substantively altered through the plat revision process to include an easement for the 

"extension and use of utilities, without limitation, electricity, sewer, water, gas, 

telecommunications, and cable," as well as the "maintenance, repair, and replacement of any 

drive or utilities improvements that are now or in the future located within the Revised Drive and 

Utility Easement area."  (See Corrected Judgment at 3, App 130a). 

In order to reach this heretofore unknown result, the trial court and Court of Appeals 

majority acted under the purported rubric of the Land Division Act.  As noted by the Court of 

Appeals dissent, however, although the Land Division Act provides procedures for correcting, 

amending or revising a plat (which the Act defines as a "map" or a "chart"), the statute only 

permits a revision to reflect a change in underlying interests; it does not accord the trial court the 
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authority to alter substantive property rights.  In reaching its contrary decision, and in 

alternatively holding that the Tomeceks would be entitled to an implied easement for utilities in 

any event, the Court of Appeals has plainly misinterpreted the provisions of the Land Division 

Act and otherwise committed numerous errors. 

First, it has sanctioned the use of the Land Division Act to create property rights that did 

not previously exist – i.e., it has transformed an unambiguous drive easement into one that 

includes utilities and the repair thereof in perpetuity.  Such a decision finds no support in the 

plain language of the Act and disregards both the drive easement and the restrictive agreement. 

Second, although Michigan law provides that a party claiming a right to an easement has 

the burden of proving that claim, the Court of Appeals has altered the burden of proof to require 

the objecting party to put forth a "reasonable objection" that is of "value to the public," i.e., that 

consists of more than the objecting party's "purely private interests," a holding that again finds no 

support in the Land Division Act and is contrary to established law providing both that the party 

seeking an easement has the burden of demonstrating a right to it and that restrictive agreements 

such as the one at issue in this case constitute valuable property rights.  Nor does stating a 

"reasonable objection . . . of value to the public" make sense in the context of a purely private 

property dispute between neighboring landowners. 

Third, the Court of Appeals extended Michigan's longstanding common law governing 

easements by necessity to include utilities even though this case is plainly not an appropriate 

vehicle to address such an issue.  There is no basis, even under the authorities cited by the Court 

of Appeals, for recognizing an implied easement for utilities where the existing drive easement is 

expressly limited to "access to the common beach area." 
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Finally, in recognizing an implied easement by necessity for utilities, the Court of 

Appeals majority disregarded the plain terms of the restrictive agreement, which prohibits 

construction unless and until municipal sewer service is made available to Lot 2.  The Tomeceks 

had full knowledge of the restrictive agreement prior to acquiring their interest in Lot 2, and 

there is no basis to now allow them to use a newly created right of "easement necessity" to 

rectify a situation that their predecessors in interest created.  In failing to give effect to the 

restrictive agreement, the Court of Appeals' decision is contrary to established precedents from 

this Court, the most recent being Bloomfield Estates Improvement Ass'n, Inc v Birmingham, 479 

Mich 206; 737 NW2d 670 (2007). 

For all of these reasons, and as further discussed below, the decision of the Court of 

Appeals should be reversed. 

B. Applicable Standards of Review 

 The issues in this case all arise in the context of the trial court's decision granting 

summary disposition to the Tomeceks under MCR 2.116(C)(10).6  The grant or denial of a 

motion for summary disposition is reviewed de novo.  Saffian v Simmons, 477 Mich 8, 12; 727 

NW2d 132 (2007).  In Cowles v Bank West, 476 Mich 1, 32; 719 NW2d 94 (2006), the Court 

summarized the standards for reviewing a motion for summary disposition under MCR 

2.116(C)(10): 

Summary disposition under MCR 2.116(C)(10) is proper where there is no 
genuine issue of material fact and the moving party is entitled to judgment as a 

                                                 
6  All of the issues addressed in this brief were also fully preserved in the trial court.  As 

discussed previously, the trial court, on cross-motions for summary disposition, granted a 
utility easement to the Tomeceks under the Land Division Act on the ground that Defendants 
did not present a "reasonable objection."  However, the trial court denied the Tomeceks' 
request for an implied easement by necessity.  These issues were then fully briefed and argued 
in the Court of Appeals, resulting in the Court of Appeals' July 3, 2007 opinion, from which 
this Court has granted leave to appeal.  
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matter of law. The court must consider the affidavits, pleadings, depositions, 
admissions, and documentary evidence submitted in the light most favorable to 
the opposing party. Skinner v Square D Co, 445 Mich 153, 161-162; 516 NW2d 
475 (1994).  "A genuine issue of material fact exists when the record, giving the 
benefit of reasonable doubt to the opposing party, leaves open an issue upon 
which reasonable minds might differ."  West v Gen Motors Corp, 469 Mich 177, 
183; 665 NW2d 468 (2003). 

 This case also presents issues related to the proper interpretation of the Land Division Act 

and the scope of the restrictive agreement contained in the Tomeceks' deed, both of which are 

subject to de novo review.  See Eggleston v Bio-Medical Applications of Detroit, Inc, 468 Mich 

29, 32; 658 NW2d 139 (2003) (statutory interpretation); Bloomfield Estates, 479 Mich at 212 

(scope of a deed restriction). 

C. The Court of Appeals Erred in Determining That the Land 
Division Act Can Be Used to Burden Existing, Substantive 
Property Rights 

 While the Court of Appeals agreed with the trial court's view that the term "drive 

easement" as used in the plat was unambiguous and did not allow for "utilities or anything other 

than passage" (COA Op at 7, App 139a), the Court nevertheless concluded that the Land 

Division Act, through MCL 560.226(1), authorized the trial court to "revise" the plat to grant the 

Tomeceks a utility easement.  (Id.)  The Court of Appeals' analysis is manifestly erroneous; the 

plain and unambiguous terms of the Land Division Act simply do not provide for substantive 

property rights to be changed by way of a revision to a plat.  

1. Statutory Interpretation Standards 

 "When construing a statute, the Court's primary obligation is to ascertain the legislative 

intent that may be reasonably inferred from the words expressed . . . ."  G C Timmis & Co v 

Guardian Alarm Co, 468 Mich 416, 420; 662 NW2d 710 (2003).  The statutory language itself 

provides "the most reliable evidence of its intent."  See Crowe v City of Detroit, 465 Mich 1, 6; 

631 NW2d 293 (2001) (citation omitted).  "If the language of the statute is unambiguous, the 
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Legislature must have intended the meaning clearly expressed, and the statute must be enforced 

as written.  No further judicial construction is required or permitted."  Sun Valley Foods Co v 

Ward, 460 Mich 230, 236; 596 NW2d 119 (2001). 

2. The Court of Appeals' Analysis Is Contrary to 
the Plain and Unambiguous Text of the Land 
Division Act 

 The Court of Appeals began its analysis by discussing at considerable length numerous 

provisions of the Land Division Act that the Court viewed as demonstrating "that a plat filed 

with a municipality is an official description of the subdivided parcel represented by the plat and 

the lots therein": 

First, the requirements of MCL 560.135 through 560.141 ensure that the map of 
the subdivision filed with the final plat accurately reflects the division of the 
property in the parcel.  MCL 560.135 states: 

The map of the subdivision, as drawn on the final plat shall comply 
with [MCL 560.135 through 560.141].  It shall contain sufficient 
information to completely define, for the purpose of a resurvey, the 
location of any boundary, corner or angle point within the plat. All 
land lying within the boundaries of the plat shall be shown thereon 
in such a manner that title to the area may be clearly established as 
to whether dedicated to public use or reserved to private use. 

MCL 560.136(a) requires that the plat describe the location of the exterior 
boundaries of the parcel "with reference to a corner or corners established in the 
government survey and indicated by distances and bearings.  The Michigan 
coordinate system may also be used for referencing such government survey 
points."  Further, the plat must include the lengths and bearings of these 
boundaries, MCL 560.136(b) and (c), the location of public utility easements, 
MCL 560.139, the location of streets, roads, alleys, parks, and other public or 
private commons, MCL 560.137, and the length, width, and bearing of each lot 
line included in the plat, MCL 560.140.  These requirements ensure that the plat 
map accurately identifies both the parcel and the property divisions within the 
parcel. 

 More importantly, after a plat has been recorded, lots in the plat must be 
referenced by use of the plat caption and lot number and not, for example, by a 
metes-and-bounds description of the property.  "When a subdivision plat has been 
recorded, the lots in that plat shall be described by the caption of the plat and the 
lot number for all purposes, including those of assessment, taxation, sale and 
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conveyance."  MCL 560.255 (emphasis added).  "The word 'shall' is unambiguous 
and is used to denote mandatory, rather than discretionary, action."  STC, Inc v 
Dep't of Treasury, 257 Mich App 528, 537; 669 NW2d 594 (2003).  MCL 
560.255 requires that a lot in a platted parcel of land be identified in all 
transactions by referring to the plat, and not by a metes-and-bounds description. 
As indicated in MCL 560.135 through 560.141, the metes-and-bounds description 
of the lot and the property rights appurtenant to that lot are included in the 
recorded plat and describe the rights associated with that lot.  Because all 
transactions involving the platted lot (including sales and conveyances of the lot) 
shall be described by reference to the plat caption and lot number, the description 
found in the plat of the lot and of the property rights associated with the lot acts as 
the "official" description of the lot.  Accordingly, changes to the metes-and-
bounds description of the lot or to the rights associated with the lot must be made 
by changing the plat.  [COA Op at 5-6, App 137-138a.] 

 Having satisfied itself that the plat serves as the "official" description "of the lot and of 

the property rights associated with the lot," the Court of Appeals majority reasoned that "the 

process of changing the plat pursuant to the requirements of the Land Division Act" must also 

necessarily "change[] the substantive property rights associated with lots in that plat."  (Id. at 6, 

App 138a).  The Court thus concluded that "when the trial court revised the plat to grant 

plaintiffs a utility easement appurtenant to Lot 2, it did not merely alter the plat map, but 

awarded plaintiffs an underlying substantive right to the utility easement. "  (Id.) 

 Distilled to its essence, the view of the Court of Appeals majority is that because a "plat" 

constitutes the "official description of the subdivided parcel represented by the plat and the lots 

therein" (Id. at 4, App 136a), and because trial courts are authorized to "vacate, correct, or revise 

all or part of a recorded plat," a court must therefore be empowered to alter substantive property 

rights by simply "revising" the plat map.  This is, however, a non sequitur that has no foundation 

in the language of the Land Division Act.   As the Court of Appeals dissent correctly recognized, 

the Land Division Act's plat-revision provisions do nothing more than establish a "plat" as "a 

two-dimensional description of physical property interests in some specific place."  (See COA 

Dissent at 4, App 153a).  Indeed, this is precisely how the term "plat" is defined in the Act:  
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"'Plat' means a map or chart of a subdivision of land."  MCL 560.102(a) (emphasis added).  The 

term "map," in turn, is commonly defined as "[a] representation, usually on a plane surface, of a 

region of the earth or heavens," while "chart" is defined as "[a] map showing coastlines, water 

depths, or other information of use to navigators."  See The American Heritage Dictionary of the 

English Language (4th ed, 2000).   

 These terms therefore reinforce the notion that a "plat" is simply a "representation" of 

property "showing" information about it.  In no sense do these terms support the view of the 

Court of Appeals majority that by making a change to a "map" or a "chart," underlying 

substantive property rights can either be created or burdened.  The Court of Appeals dissent was 

therefore correct in stating that "a plat is a map and not, by itself, a determination of substantive 

property interests."  (COA Dissent at 4, App 153a).  To the contrary, it merely describes existing 

property rights.  Accordingly, when MCL 560.226(1) provides that a trial court may order all or 

part of a plat to be  "vacated, corrected, or revised," it merely allows a property owner to petition 

the court to revise a "plat" (which again is nothing more than "a map or chart of a subdivision of 

land") to describe or reflect the existence of a property right (such as a utility easement) that 

already exists independently as a matter of substantive property law.  The trial court's authority 

to "revise" a "plat" does not under any reasonable reading of the Act include creating a 

substantive property right such as a utility easement that did not previously exist. 

 In further support of its conclusion that the Land Division Act allows a trial court to 

reorder property rights simply by making a change to a plat, the Court of Appeals majority 

asserted that the only way to give meaning to the term "revise" is to construe it as "permit[ting] a 

trial court to act beyond merely correcting errors" and "allow[ing] a trial court to order the 

alteration of a plat to . . . amend, improve, or update it": 
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[T]he plain language of the Land Division Act allows a court to "order a recorded 
plat or any part of it to be vacated, corrected, or revised . . . ."  MCL 560.226(1).  
Random House Webster's College Dictionary (2000) defines "vacate" as "to give 
up or relinquish" or "to render inoperative; annul," while Black's Law Dictionary 
(8th ed) defines "vacate" as "[t]o nullify or cancel; make void; invalidate[.]" 
"Correct" is defined as "to set or make right; remove the errors or faults from." 
Random House Webster's College Dictionary (2000). "Revise" is defined as "to 
amend or alter" or "to alter (something written or printed), in order to correct,  
improve or update" by Random House Webster's College Dictionary (2000) and 
as "[t]o go over a thing for the purpose of amending, correcting, rearranging, or 
otherwise improving it" by Black's Law Dictionary (6th ed). Defendants' 
interpretation of the trial court's authority under the act, specifically that it could 
only correct the plat to depict preexisting substantive property rights, would be 
persuasive only if the act afforded the court the authority to vacate or correct a 
plat.  Defendants' interpretation ignores the term "revise" in the statute and 
renders the use of that term surplusage or nugatory.  This is impermissible.  See 
Grimes [v Dep't of Transportation, 475 Mich 72, 89; 715 NW2d 275 (2006)].  By 
affording a trial court the authority to "revise" a plat, the plain language of the 
Land Division Act permits a trial court to act beyond merely correcting errors. 
Instead, MCL 560.226(1) allows a trial court to order the alteration of a plat to 
effect the relinquishment of an interest, to remove errors or faults from the plat, or 
to amend, improve, or update it.  Therefore, defendants' assertion that the trial 
court was precluded from considering plaintiffs' petition for revision of the plat 
and their limited construction of the trial court's authority under the Land Division 
Act lack merit.  [COA Op at 8, App 140a.] 

 The Court of Appeals' analysis is manifestly incorrect and reflects a misapplication of 

established statutory interpretation principles.  As this Court explained in People v Vasquez, 465 

Mich 83, 109; 631 NW2d 711 (2001), "exclusive reliance on dictionary definitions can blur, as 

much as clarify, the meaning of a word."   In attempting to determine the meaning of the term 

"revise," the Court of Appeals erred by relying solely on dictionary definitions without 

considering the statutory context in which that term is used.  Specifically, the Court of Appeals 

majority erroneously assumed that the only way to give meaning to the term "revise" that did not 

make it duplicative of the term "correct" (which the Court considered as encompassing only 

"errors or faults" in the plat) was to construe the term "revise" as allowing a trial court to alter 

existing property rights by way of "amending, improving, or updating" a plat. 
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 It appears that the Court of Appeals majority was attempting to utilize the doctrine of 

noscitur a sociis – "[i]t is known from its associates" – which requires a statutory term to be 

viewed in light of the words surrounding it.  Koontz v Ameritech Serv Inc, 466 Mich 304, 318; 

645 NW2d 34 (2002).  As this Court explained in Griffith v State Farm Mut Auto Ins Co, 472 

Mich 521, 532-536; 697 NW2d 895 (2005), the doctrine of noscitur a sociis provides that 

"'[c]ourts must give effect to every word, phrase, and clause in a statute and avoid an 

interpretation that would render any part of the statute surplusage or nugatory.'" (Citation 

omitted).  The reality, however, is that the Court of Appeals misapplied that doctrine.  By 

striving to give "revise" a meaning separate from "correct," the Court ended up adopting an 

interpretation of the Land Division Act that simply has no basis in its plain text. 

 As the Court of Appeals dissent recognized, there are two fundamental problems with the 

majority's analysis.  First, it disregards the fact that none of the provisions of the Land Division 

Act support the notion that a trial court may use the Act as a basis for altering substantive 

property rights.  The plain and unambiguous definition of "plat" as used in the Act demonstrates 

that a plat is simply a map that describes existing, substantive property rights.   

 Second, the mere fact that the definition of "revise" includes terms such as "amend," 

"alter," and "improve" does not lead to the conclusion that a trial court is authorized to amend, 

alter, or improve a plat in a manner that changes or burdens existing, substantive property rights. 

As the Court of Appeals dissent aptly observed, the Legislature's use of the term "revise" is 

merely in recognition of the fact that there may be situations in which there is a "change in the 

underlying interests" other than by mistake (in which case the court would be "correcting" the 

plat): 

[T]he statute allows the court to "revise" a plat so that it reflects a change in the 
underlying interests, even those arising other than by mistake, such as by 
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abandonment of an easement or acquisition of an interest by adverse possession or 
acquiescence  (in which case the revision would be to "update" the plat . . . or 
where an easement by necessity can be established ("amending" it . . . .)  [COA 
Dissent at 7, App 156a.] 

Such a construction does not, as the Court of Appeals majority contended, result in the term 

"correct" being rendered surplusage or nugatory, and it is consistent with the Act's definition and 

use of the term "plat" as a "map or chart" that serves as the official description of preexisting 

property interests, and not as a device for creating or altering them. 

 Thus, contrary to the Court of Appeals' conclusion, MCL 560.226(1) is only susceptible 

to one reasonable reading – that a trial court is authorized to order all or part of a plat to be 

"vacated, corrected, or revised" only if such action is required to conform the plat to reflect 

existing substantive property rights.  The Court of Appeals therefore erred in determining that 

the Land Division Act can be used to alter or burden the underlying, substantive property rights. 

3. The Court of Appeals' Interpretation of the 
Land Division Act Nullifies Both the Drive 
Easement and the Restrictive Agreement 

 Further supporting this conclusion is the fact that the Court of Appeals' determination that 

the Act can be used to alter existing property rights would, as applied here, nullify both the 

limited scope of the drive easement and the restrictive agreement.  As discussed more fully 

below, such provisions constitute valuable contract and property rights that this Court has 

historically and consistently enforced.  Had the Legislature intended for the Land Division Act to 

override such established rights, one would expect such an intent to have been clearly expressed.  

The appropriate (and better) analysis is that of the Court of Appeals dissent, which questioned 

the validity of an interpretation of the Act that not only lacks support in its plain language, but 

that would nullify existing and valid contracts governing parties' property rights: 

 [G]iven the restrictive covenant that exists in this case, I am troubled by the 
majority's conclusion that the Land Division Act allows a circuit court to change 



21 

substantive property rights through the plat-amendment process. . . .  "Under 
Michigan law, a covenant constitutes a contract, created by the parties with the 
intent to enhance the value of property." Hickory Pointe Homeowners Ass'n v 
Smyk, 262 Mich App 512, 515; 686 NW2d 506 (2004), citing Terrien v Zwit, 467 
Mich 56, 71; 648 NW2d 602 (2002). "When interpreting restrictive covenants, 
therefore, when the intent of the parties is clearly ascertainable, courts must give 
effect to the instrument as a whole." Hickory Pointe Homeowners, supra at 515-
516, citing Cooper v Kovan, 349 Mich 520, 527; 84 NW2d 859 (1957).  Thus, the 
majority's interpretation of the powers granted by the statute place it directly in 
conflict when, as in the case here, otherwise enforceable restrictive agreements 
exist, which covenants are nullified by such use of the act.  [COA Dissent at 7, 
App 156a.] 

D. Even Assuming That the Land Division Act Applies Here, the 
Lower Courts Erred in Relying on the "Reasonable Objection" 
Test Adopted in In re Gondek 

 Even if the Court were to determine that the Land Division Act authorized the trial court 

to entertain the Tomeceks' request to revise the plat to grant them a utility easement, the lower 

courts' decisions should still be reversed because they improperly shifted the burden of proof to 

Defendants to demonstrate a "reasonable objection."  More specifically, the trial court, as 

affirmed by the Court of Appeals, placed no initial burden on the Tomeceks to establish a right 

consistent with the language of the existing drive easement as well as the restrictive agreement to 

use the drive easement for the purpose of installing utilities.  Instead, the lower courts required 

Defendants to present a "reasonable objection" to the Tomeceks' request, relying on In re 

Gondek, 69 Mich App 73; 244 NW2d 361 (1976).  As the Court of Appeals put it: 

Plaintiffs met their initial burden of presenting admissible evidence to support 
their contention that defendants could present no reasonable objection: the 
longstanding use of the south drive easement for utility access for Lots 3, 4, and 5. 
The burden then shifted to defendants to come forward with admissible evidence 
showing that their objection to plaintiffs' petition to revise the plat to allow for 
utilities in the central drive easement was reasonable, even though defendants 
were using the south drive easement for utility access.  [COA Op at 11, App 
143a.] 

The trial court and Court of Appeals then summarily rejected Defendants' objections (which 

were based on the language of both the drive easement limiting it to beach access and the 

812 THOMAS M. COOLEY LAW REVIEW [Vol. 26:3



2009] DISTINGUISHED BRIEF 813

22 

restrictive agreement) as somehow "unreasonable" because they related only to Defendants' 

"private concerns and purely private interests": 

The trial court observed that defendants submitted no admissible evidence 
establishing a reasonable objection to the revision of the central drive easement to 
include an easement for utilities, especially given their longstanding use of the 
south drive easement for utilities. Instead, the trial court noted that defendants' 
objections related only to their private concerns and involved purely private 
interests, specifically, their purported interest in having Lot 2 remain vacant for 
their convenience. . . .   

* * * 

[G]iven the longstanding use of the south drive easement by certain defendants 
for access to utilities, the trial court did not err when it determined that defendants 
failed to meet their burden of providing admissible evidence of any reasonable 
objection to the revision.  [Id.]  

 As discussed below, the procedures followed by the lower courts to grant the Tomeceks a 

utility easement once again have no basis in the language of the Land Division Act, and they 

contravene well-established principles governing the manner in which a party must seek to 

establish an easement. 

1. There Is No Basis in the Language of the Land 
Division Act for the "Reasonable Objection" 
Test 

 As an initial matter, the "reasonable objection" test utilized by the lower courts is 

contrary to the plain language of the Land Division Act.  As the Court of Appeals acknowledged, 

the "reasonable objection" test, which was part of the former Plat Act of 1929, 1929 PA 172, was 

resurrected in Gondek even though the Legislature had specifically removed it when enacting the 

Land Division Act in 1967.  The Gondek Court explained: 

Before the 1967 enactment of the Subdivision Control Act, the statutory scheme 
found in the Plat Act of 1929, 1929 PA 172, governed the making, approving, 
filing, recording, altering, and vacating of plats. Under the 1929 act, those 
objecting to the petition to vacate bore the burden of raising a reasonable 
objection to the petition. 
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 "[T]he court shall proceed to alter or vacate, correct or revise, the plat or 
part thereof, unless there is reasonable objection to making the alteration or 
vacation, correction or revision, in which case the court shall not proceed to alter 
or vacate, correct or revise the plat, or part thereof unless it is deemed necessary 
for the health, welfare, comfort or safety of the public."  Former [MCL 560.62].  
(Emphasis added.) 

* * * 
 When the 1967 legislation was enacted, repealing the 1929 law, the 
draftsmen neglected to include an indication of who was to bear the burden of 
proof and what the precise burden was to be. . . .   

* * * 

 The least confusing and, we believe, most proper solution is to declare that 
the prior law on burden of proof in proceedings to vacate a plat remains intact 
despite the 1967 act.  We believe that it is more appropriate to perpetuate prior 
law that has not been expressly rejected by the Legislature than it is to fashion a 
new doctrine out of thin air. If there was a legislative intent to replace the 
"reasonable objection" test, we cannot find it.  If we are in error in continuing the 
prior test—a doctrine, incidentally that stood for nearly 40 years—let the 
Legislature correct us.  [Gondek, 69 Mich App at 73-77; COA Op at 11, App 
143a.] 

 Gondek, however, was wrongly decided, should not have been followed by the Court of 

Appeals majority (it was not and is not binding precedent, see MCR 7.215(J)(1)), and should 

now be expressly overruled.  Despite the Gondek Court's assertion, the Legislature did not 

"neglect" to do anything, and thus there was no need for the Court to "fashion a new doctrine out 

of thin air."  All the Gondek Court had to do was enforce the statute as written.  Sun Valley 

Foods, 460 Mich at 236.  By deleting the "reasonable objection" language from the text of the 

Land Division Act, the Legislature quite clearly rejected it.  Because "it will not be presumed 

that the [L]egislature intended to do a useless thing," Klopfenstein v Rohlfing, 356 Mich 197, 

202; 96 NW2d 782 (1959), the Court in Gondek was required to give effect to the Legislature's 

obvious intent in deleting the "reasonable objection," and was not free "to declare that the prior 

law . . .  remains intact despite the 1967 act."  Gondek, 69 Mich App 77.  The only proper 
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conclusion that can be drawn from the fact that the Land Division Act no longer contains a 

"reasonable objection" test is that the Legislature has abandoned it. 

 In a further attempt to sustain the "reasonable objection" test, the Court of Appeals 

majority observed that the Legislature had amended the Land Division Act after Gondek, yet 

"again failed to address the applicable burden of proof."  (COA Op at 10, App 142a).  According 

to the Court of Appeals, this meant that the Legislature "sanction[ed] this Court's decision in 

Gondek."  (Id.)  Such an analysis is flawed, however, because it relies on the disfavored doctrine 

of "legislative acquiescence."  As this Court emphasized in Donajkowski v Alpena Power Co, 

460 Mich 243, 258-260; 596 NW2d 574 (1999), "legislative acquiescence is an exceedingly poor 

indicator of legislative intent."  Although the Court of Appeals majority said that it was merely 

using the doctrine to "fill a gaping hole in the statute" that the "Legislature has repeatedly 

declined to remedy," there is no such hole.  (See COA Op at 11, n 8, App 143a).  By its terms, 

MCL 560.226(1) requires that a party seeking to have a plat "vacated, corrected, or revised" 

establish a right to that relief.  Thus, contrary to the Court of Appeals' assertion, the Legislature 

has addressed "the placement of the burden of proof" and put it, in this case, squarely on the 

Tomeceks.  It is not up to the Court of Appeals, or this Court for that matter, "'to redetermine the 

Legislature's choice or to independently assess what would be most fair or just or best public 

policy.'"  Lash v Traverse City, 479 Mich 180, 197; 735 NW2d 628 (2007) (citation omitted).  

2. The "Reasonable Objection" Test as Applied by 
the Lower Courts Impermissibly Relieved the 
Tomeceks of Their Burden to Establish a Right 
to an Easement for Utilities 

 Aside from finding no support in the language of the Land Division Act, the "reasonable 

objection" test is also inconsistent with established common law principles providing that a party 

claiming a right to an implied easement has the burden of proving the claim by a preponderance 
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of the evidence.  See Kahn-Reiss, Inc, v Detroit and Northern Sav and Loan Ass'n, 59 Mich App 

1, 12; 228 NW2d 816, 821 (1975) ("The party asserting the reservation of an implied easement 

has the burden to prove the claim by preponderance of the evidence"), citing Ketchel v Ketchel, 

367 Mich 53, 57-58; 116 NW2d 219 (1962).  Indeed, it has long been established that the party 

seeking to establish any right, title, or interest in property has the burden of proof on his or her 

claim.  See, e.g., Beecher v Ferris, 124 Mich 9, 9-10; 82 NW 617 (1900) ("[A]s plaintiff must 

recover upon the strength of his own title, and not upon the weakness of that of his adversary, if 

he is to recover it follows that the burden was upon him to show that he had title by adverse 

possession"); Reidinger v Cleveland Iron Mining Co, 39 Mich 30; 1878 WL 7018, * 2 (1878) 

("Whoever asserts that he is trespassed upon must show it. We cannot enter upon a discussion of 

a principle so elementary.")7 

 By construing the Land Division Act as shifting the burden to Defendants to demonstrate 

a "reasonable objection" to the Tomeceks' claim for a utility easement, the lower courts have 

turned the common law on its head.  Under the view of the trial court and the Court of Appeals, 

no longer does the party claiming the right to an easement bear the burden of proving its 

entitlement to such a valuable property right.  Instead, the party seeking to avoid the 

establishment of an easement across his or her property is forced not only to articulate 

objections, but ones that are deemed to be "of substance and of value to the public."  (Trial Court 

Op at 11, App 143a).  There is, however, no support whatsoever for such a view in the text of the 

Land Division Act, and the lower courts erred in concluding otherwise. 

                                                 
7  This is, of course, also consistent with civil practice in general.  See Blue Cross and Blue 

Shield of Michigan v Governor, 422 Mich 1, 89; 367 NW2d 1 (1985) ("[I]ssues of fact in civil 
cases are to be determined in accordance with the preponderance of the evidence with the 
burden of persuasion placed upon the party asserting the claim."). 
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3. If Nothing Else, Defendants Made a "Reasonable 
Objection" to Expansion of the Drive Easement 
Such That the Tomeceks Had to Demonstrate 
That a Utility Easement was "Necessary for the 
Health, Welfare, Comfort, or Safety of the 
Public," Which They Utterly Failed to Do 

 But even if the trial court and Court of Appeals correctly interpreted the Land Division 

Act as both (1) allowing a trial court to use an action under the Act to burden existing, 

substantive property rights, and (2) requiring the opponent of such an effort to offer a 

"reasonable objection," the lower courts still committed error requiring reversal in failing to 

recognize that Defendants demonstrated a "reasonable objection" such that, under Gondek, the 

Tomeceks were required to establish that their requested utility easement was "necessary for the 

health, welfare, comfort or safety of the public."  Gondek, 69 Mich App at 74.  As the Tomeceks 

quite clearly did not make even a prima facie showing of such necessity, Defendants were 

entitled to summary disposition in their favor. 

 In the trial court, Defendants presented overwhelming evidence that revising the plat to 

grant a utility easement would be inappropriate because the Tomeceks were well-aware when 

they purchased their property that the drive easement was limited to "access to the common 

beach area" and that they were not able to build a home unless and until their neighbors agreed 

to provide additional easement rights for utilities.  (See Defendants' Brief in Support of Motion 

for Summary Disposition (filed March 26, 2004)).  The trial court and Court of Appeals, 

however, summarily determined that these were not "reasonable objections" because they had no 

"value to the public" and "related only to [Defendants'] private concerns and involved purely 

private interests," and because Defendants themselves have utilities, albeit by way of a separate 

easement as to which Defendants possess fee-simple title.  (See COA Op at 11, App 143a). 
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 The conclusory manner in which the trial court and Court of Appeals dismissed 

Defendants' objections as "unreasonable" is disturbing given the established authority from this 

Court (which Defendants cited) confirming that "[i]t is a reasonable objection to vacation of the 

plat that it is proposed to take from the lot owners the conditions they prize as advantages and for 

which they have paid . . . ."  Westveer v Ainsworth, 279 Mich 580, 585; 273 NW 275 (1937).  As 

to the value of the restrictive agreement to Defendants, this Court has further observed that 

"[s]uch contracts allow the parties to preserve desired 'aesthetic' or other characteristics in a 

neighborhood, which the parties may consider valuable for raising a family, conserving monetary 

value, or other reasons particular to the parties."  Bloomfield Estates, 479 Mich at 214 (citations 

and some internal quotation marks omitted).  Accordingly, there is no support whatsoever for the 

lower courts' assertion that Defendants' "purely private interest" in seeing the restrictive 

agreement enforced is not sufficient to constitute a "reasonable objection" to the Tomeceks' 

request for a utility easement, particularly given that this case is a purely private dispute between 

neighboring property owners.8 

 Thus, Defendants easily met whatever burden they had to make a "reasonable objection" 

to the Tomeceks' request that the existing drive easement be expanded to include utilities.  Thus, 

                                                 
8  The trial court cited Yonker v Oceana Co Road Comm'n, 17 Mich App 436, 443; 169 NW2d 

669 (1969), in support of the proposition that "any objection Defendants could articulate has to 
be of substance and of value to the public."  (Trial Ct Op at 11, App 143a).  A close 
examination of Yonker, however, reveals that it is just as fatally flawed as Gondek and the 
Court of Appeals' decision in this case.  In support of the notion that a "reasonable objection" 
must be "of substance and value to the public," the Yonker Court relied on this Court's decision 
in Story & Clark Piano Co v Ottawa Circuit Judge, 212 Mich 1; 179 NW 154 (1920).  A 
review of Story & Clark Piano, however, reveals that the issue in that case was whether 
sufficient evidence had been presented to show that vacating a public road benefited the 
"public interest" as opposed to providing only a "private benefit."  It had nothing to do with 
what constitutes a "reasonable objection" by an opponent of such an action.  Thus, Yonker 
provides absolutely no support for the position taken in this case by the trial court and the 
Court of Appeals majority. 
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under Gondek, the Tomeceks were required to establish that such a use of the drive easement 

would be "necessary for the health, welfare, comfort or safety of the public."  Because the 

Tomeceks' desire to build a retirement home hardly qualifies as "necessary for the health, 

welfare, comfort or safety of the public," the lower courts erred in failing to grant summary 

disposition to Defendants. 

 To the extent that the lower courts further relied on the fact that the "south drive 

easement" (the one running along the southern portions of Lots 3, 4, and 5) is being used for both 

access and utilities such that Defendants should essentially be required to "show cause" why the 

Tomeceks should not have the same rights to the drive easement at issue, such an "analysis" is 

seriously flawed.  Even assuming that the Land Division Act applies here and that it placed the 

burden on Defendants to establish a "reasonable objection" to the grant of a utility easement to 

the Tomeceks, the use of the "south drive easement" for utilities is irrelevant.  First, as discussed 

further below, the Tomeceks' drive easement, which is the only easement at issue in this case, is 

expressly limited to beach access.  Second, and in any event, the owners of Lots 3, 4, and 5 own 

the land in fee over which the south drive easement is located, whereas the Tomeceks do not own 

the property underlying their drive easement.  Thus, any comparison between the drive easement 

at issue here and the "south drive easement" is simply an apples to oranges comparison and does 

not justify the lower courts' refusal to grant summary disposition to Defendants. 

E. This Court Should Reject the Court of Appeals' Recognition of 
an Easement by Necessity for Utilities 

 Equally troubling is the Court of Appeals' unprecedented expansion of Michigan's 

common law regarding implied easements.  Although the trial court had refused the Tomeceks' 

request for an easement by necessity allowing them to place utilities in the drive easement, the 

Court of Appeals majority concluded that "if access to utilities had not been provided through 
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revision of the plat, plaintiffs would have been entitled to an implied easement by necessity 

allowing access to these utilities."  (COA Op at 15, App 147a). 

 The Court of Appeals majority began its analysis by acknowledging that "no Michigan 

court has extended this doctrine to encompass access to utilities," and that easements by 

necessity in Michigan have long been limited to situations involving landlocked property.  (Id. at 

13).  Undeterred, the majority adopted, without any critical analysis, decisions from other 

jurisdictions that "have determined that easements by necessity for utility access are appropriate 

given the need for utilities in modern life, public policy favoring productive use of land, and the 

need to effectuate the presumed intent of grantors of property."  (Id. at 14, App 146a).  The Court 

also cited favorably to the Restatement of Property, 3d, Servitudes, which takes the position that 

implied easements by necessity should be recognized for the purpose of utilities: 

"[T]he increasing dependence in recent years on electricity and telephone service, 
delivered through overland cables, justify [sic] the conclusion that implied 
servitudes by necessity will be recognized for those purposes.  Whether access for 
other utilities and services has also become necessary to reasonable enjoyment of 
property depends on the nature and location of the property and normal land uses 
in the community."  [COA Op at 14, App 146a, quoting the 1 Restatement 
Property, 3d, Servitudes, § 2.15, comment d, p 208.] 

The Court of Appeals thus concluded that "today we determine that such easements exist at 

common law in Michigan,"  (id. at 13), and summarized its decision as follows: 

[T]he common-law doctrine of easement by necessity includes not only physical 
access to landlocked property, but also access to utilities for properties landlocked 
from utilities unless, consistent with the traditional principles of easement by 
necessity, the parties to the conveyance that left the property without such access 
"clearly indicate[d] that they intended a contrary result."  See Chapdelaine [v 
Sochocki, 247 Mich App 167, 173; 635 NW2d 339 (2001)]. This declaration 
affords any owner of Michigan property who does not have access to utilities a 
potential implied right to such access, provided that there is no clear indication 
that a contrary result was intended and provided that access to utilities is 
necessary for the reasonable enjoyment of the property, given the location of the 
property and normal land uses in the community.  This conclusion is consistent 
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with both the principles underlying the doctrine of easement by necessity and the 
realities of modern life.  [Id. at 15-16.]9 

1. Recognizing an Implied Easement by Necessity 
for Utilities Would Contradict the Terms of the 
Existing Drive Easement, Which Is Expressly 
Limited to Beach Access 

 As the Court of Appeals dissent recognized, the majority's analysis is seriously flawed 

and should be rejected.  Despite the Court of Appeals' suggestion, this case is really not (or at 

least it should not be) about whether the common-law doctrine of easement by necessity should 

be extended to encompass access to utilities.  Instead, this Court can and should easily resolve 

this case by applying well-established principles relating to the effect and scope of express 

easements.  The Court of Appeals' recognition of an implied easement by necessity for utilities in 

this case completely eviscerates the parties' express drive easement which, as the Court of 

Appeals majority frankly acknowledged, is explicit in providing only for "a right-of-way access 

to the common beach area on the shores of Lake Michigan."  (Warranty Deed, App 165a).  

 This Court recently explained that "[t]he existence of an easement necessitates a 

thoughtful balancing of the grantor's property rights and the grantee's privilege to burden the 

grantor's estate."  Blackhawk Dev Corp v Village of Dexter, 473 Mich 33, 41; 700 NW2d 364 

(2005).  "And while the easement holder's rights are ultimately 'paramount . . . to those of the 

owner of the soil,' the latter's rights are subordinate only to the extent stated in the easement 

                                                 
9 As an aside, the Court of Appeals also stated that Michigan courts have adopted a standard of 

"reasonable necessity" for establishing easements by necessity, citing Chapdelaine, 247 Mich 
App 167, and Schmidt v Eger, 94 Mich App 728, 732; 289 NW2d 851 (1980).  (COA Op at 13 
and fn 9, App 145a).  However, both the Court of Appeals majority, as well as the Chapdelaine 
Court, erred by relying on Schmidt as supporting application of a standard of "reasonable" 
necessity to easements by necessity.  As explained in Schmidt, 94 Mich App at 732-733, the 
"reasonably necessity" standard applies where there is already an established route (or, as in 
Schmidt, an existing drainage ditch) being used prior to the severance of the estate by the 
common grantor.  By contrast, the "strictly necessary" standard applies in cases where the use 
is being established for the first time after severance. 
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grant."  Id. (citations and some internal quotation marks omitted) (emphasis added).  This is so 

even if it is later claimed (as in this case) that the express easement does not really reflect the 

parties' true intentions: 

The supposed intention of the parties cannot overcome their express agreement, 
18 C.J. p 254; and a restriction will not be enlarged or extended by construction 
even to accomplish what it may be thought the parties may have desired, had a 
situation, which later developed, been foreseen by them at the time the restriction 
was written.  Davison v Sohier, 220 Mass 270; 107 NW 958.  Where the language 
of the restriction is clear, the parties will be confined to the language which they 
employed.  [Moore v Kimball, 291 Mich 455, 460-461; 289 NW 213 (1939) 
(emphasis added).] 

 As with any other contract, the Court's duty in interpreting an express grant of an 

easement "is to give effect to the parties' intent as manifested in the language of the instrument." 

Dep't of Natural Resources v Carmody-Lahti Real Estate, Inc, 472 Mich 359, 370; 699 NW2d 

272 (2005).  "The task of determining the parties' intent and interpreting the limiting language is 

strictly confined to the 'four corners of the instrument' granting the easement.  Only where the 

language in the granting instrument is ambiguous may this Court examine evidence extrinsic to 

the document to determine the meaning within it."  Blackhawk Dev Corp, 473 Mich at 42 

(citation omitted). 

 Applying these well-established principles in Carmody-Lahti, the Court had no difficulty 

rejecting the Department of Natural Resource's argument that an easement conveying a right-of-

way "for the railroad" allowed the department to use the easement for a snowmobile and 

recreation trail.  The Court wrote: 

In order to determine whether the easement at issue here is limited to a specific 
purpose, we must discern the parties' intent as shown by the plain language of the 
deed.  Here, the parties conveyed a right-of-way "for the railroad" of the original 
grantee.  This language shows quite clearly that the parties intended to convey an 
easement for a railroad.  [Carmody-Lahti, 472 Mich at 379-380.] 
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 The easement at issue here is likewise plain, clear, and unambiguous as to its limited 

purpose:  it is solely for the purpose of "access to the common beach area."  The Court of 

Appeals majority was, therefore, not free to utilize the doctrine of implied easement by necessity 

in order to permit the Tomeceks to install utilities in the easement.  As the Court of Appeals 

dissent correctly observed, "the majority impermissibly change[d] the particular purpose of the 

drive easement in this case to include various utilities and sewer service."  (COA Dissent at 10, 

App 159a).  This is especially inappropriate given that the plat specifically lists a separate "water 

easement" benefiting Lots 3, 4, and 5.  (App 162a).  Thus, the plat itself recognizes and 

reinforces the difference between a "drive easement" and an easement for other purposes. 

 The decision of the Court of Appeals also does violence to a related, and equally well- 

established, principle providing that once an express easement has been granted, the servient 

estate "is not to be burdened to a greater extent than was contemplated at the time of the creation 

of the easement."  Barbaresos v Casaszar, 325 Mich 1, 8; 37 NW2d 689 (1949) (citations and 

internal quotation marks omitted).10  Put another way, "'[t]he use of an easement must be 

confined strictly to the purposes for which it was granted or reserved.'"  Blackhawk Dev Corp, 

473 Mich at 42, quoting Delaney v Pond, 350 Mich 685, 687; 86 NW2d 816 (1957); Crew's Die 

Casting Corp v Davidow, 369 Mich 541, 546; 120 NW2d 238 (1963) (same).  Thus, in 

Blackhawk Dev Corp, the Court held that an easement granted to a municipality for the "express 

purpose of relocating and improving a public road" could not be expanded to include providing 

access roads, sidewalks, utilities, and trees necessary for another property owner's private 

development.  473 Mich at 36, 42-44. 
                                                 
10 See also Little v Kin, 468 Mich 699, 701; 664 NW2d 749 (2003) ("Under our well-established 

easement jurisprudence, the dominant estate may not make improvements to the servient estate 
if such improvements are unnecessary for the effective use of the easement or they 
unreasonably burden the servient tenement.") (citations omitted). 
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 In this case, the obvious burdens imposed on the adjoining properties by introducing 

construction onto Lot 2, which has been vacant and used solely for beach access for at least thirty 

years, were ignored by the lower courts.  The burden imposed on the servient tenements would 

be significantly increased if the scope of the drive easement were expanded beyond its express 

language to include utilities, which would in turn permit changing the use of Lot 2 from 

seasonal, occasional, pedestrian use for access to Lake Michigan beaches, to full-time, year-

round occupancy of a new home with its attendant vehicular traffic, increased usage, and noise.  

As was the situation in Blackhawk Dev Corp, this is a burden on the servient estates that is not 

contemplated by the express grant of a drive easement for "access to the common beach area." 

 Although the Court of Appeals majority, in conclusory fashion, stated that expanding the 

drive easement in this manner would only be a "minimal" burden, there is, quite frankly, no basis 

for such an assertion.  First, as discussed, a dominant estate is not permitted to impose any 

additional burden on the servient estate if the plain language of an express easement is clear in 

limiting the scope of the easement, which is certainly the case here.  Second, the Court of 

Appeals' dismissive assertion that Defendants would only be "minimally" burdened by 

placement of utilities in the drive easement has been persuasively rejected by numerous courts in 

other jurisdictions.  Those courts, following the exact same established common principles 

announced time and again by this Court, have concluded that express easements that are clearly 

limited to ingress and egress cannot unilaterally be expanded to include utilities. 

 Perhaps the best example of this is the decision of the Court of Appeals of North Carolina 

in Swaim v Simpson, 120 NC App 863, 864; 463 SE2d 785 (1995), aff'd 343 NC 298; 469 SE2d 

553 (1996).  In Swaim, the plaintiff sought, as did the Tomeceks in this case, to expand an 

express easement for ingress and egress to include utilities.  In rejecting the plaintiff's claim, the 
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court applied the same common law principles regarding easements that this Court has 

consistently reinforced:  (1) that "[w]hen an easement is created by an express conveyance and 

the conveyance is 'perfectly precise' as to the extent of the easement, the terms of the conveyance 

control"; and (2) that "'once an easement has been established, the easement holder must not 

change the use for which the easement was created so as to increase the burden of the servient 

tract.'"  Id. at 864 (citations and some internal quotation marks omitted).  The Swaim court 

explained its decision as follows: 

 Defendants argue that the trial court erred by increasing the extent and 
scope of the easement.  They maintain that "[n]o language exists in any of the 
deeds of record which suggest that the scope of easement was anything other than 
an access easement to and from the state road."  Conversely, plaintiff argues that 
the grantors clearly "intended to provide the owners ... with an easement sufficient 
to maintain a residence, which would logically include access and utilities." 

* * * 

Here, plaintiff was granted an express easement over Lot Six.  The grant states 
that "[a]lso conveyed herewith is an easement of right of way for ingress and 
egress . . . ." 

* * * 

In construing the easement to provide for the location, installation, and 
maintenance of facilities for domestic utilities, the trial court increased the use of 
the easement and the burden on the servient estate.  Had the grantors intended a 
greater use, such use should have been specified. See Weyerhaeuser Co v Light 
Co, 257 NC 717, 719; 127 SE2d 539, 541 (1962) (stating that "[w]hen the 
language ... is clear and unambiguous, effect must be given to its terms, and the 
court, under the guise of constructions, cannot reject what the parties inserted or 
insert what the parties elected to omit").  Because the deed identified the easement 
as one for ingress and egress, the trial court erred in expanding its use.  [120 NC 
App at 863-865]. 

 This analysis exposes the serious flaws in the decision of the Court of Appeals majority 

and persuasively demonstrates the manner in which the Court erred by using the doctrine of 

implied easement by necessity to expand the scope of an unambiguous express easement.  

Numerous other decisions from across the country are likewise in accord.  If the Court of 
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Appeals were to follow any out-of-state authority, it should have followed these cases because 

they are consistent with established precedent from this Court.  See also Spiak v Zeglen, 255 

AD2d 754, 757; 680 NYS2d 680 (NY AD, Dept 3, 1998) ("Absent express language to the 

contrary . . . '[t]he grant of a mere right-of-way for ingress and egress does not . . . include the 

right to install underground pipes or utility lines.'") (citation omitted); Thompson v Pendleton, 

697 A2d 56, 59 (Me, 1997) ("'If the deed specifies the particular purpose for which the easement 

or right of way is granted, then the grantee cannot use it for other purposes.' . . .  [Here,] [t]he 

deed specifies that the right of way is to be used for ingress and egress and does not include the 

right to install utilities."). 

 Accordingly, there is no need for this Court to wade into the morass of whether the 

common law should be expanded to recognize an easement by necessity for utilities.  The facts 

of this case simply do not give rise to such an issue.  Once the Court of Appeals acknowledged 

that the drive easement was controlling and that it unambiguously limited the Tomeceks' rights 

to "access to the common beach area," that should have been the end of the Court of Appeals' 

analysis.  The Court of Appeals erred in the further creation of an implied easement by necessity 

that would enable the Tomeceks to place utilities in the drive easement. 

 The flawed nature of the Court of Appeals' analysis is further revealed upon a review of 

the cases that the Court of Appeals cited to "support" its "declaration" that "any owner of 

Michigan property who does not have access to utilities [now has] a potential implied right to 

such access."  (COA Op at 15, App 147a).  According to the Court of Appeals majority, those 

cases "have determined that easements by necessity for utility access are appropriate given the 
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need for utilities in modern life, public policy favoring productive use of land, and the need to 

effectuate the presumed intent of grantors of property."  (Id. at 14, App 146a).  The Court of 

Appeals' reliance on these decisions, however, is misplaced because none of them involved the 

situation presented in this case.  In not one of those cases did a court, as did the Court of Appeals 

here, imply an easement by necessity for utilities in the face of an express easement that 

specifically excluded "utilities or anything other than passage."  (Id. at 7, App 139a). 

 To the contrary, those decisions fall into essentially two categories:  (1) those recognizing 

easements for utilities on the ground that a preexisting express easement was sufficiently broad 

to encompass utilities;11 and (2) those broadly stating that implied easements by necessity may 

include both ingress/egress and utilities.12  This case falls into neither of those categories since 

                                                 
11 See Cline v Richardson, 526 NW2d 166, 169 (Iowa App, 1994) ("[W]e agree with the trial 

court [that the defendants'] [express] easement for ingress and egress includes the right to 
install utilities.").  Cf. Atkinson v Mentzel, 211 Wis 2d 628, 638-639; 566 NW2d 158 (1997) 
("The easement language does not limit the easement to 'ingress' and 'egress.' . . .  Rather, the 
easement provides 'access for all uses of said property other than retail sales.'"); Harrington v 
Building Systems, Inc, 656 A2d 624, 625 (RI, 1995) (holding that a "right to pass on foot and 
with vehicles" encompassed "reasonable access to public utilities"); Kelly v Schmelz, 439 
SW2d 211, 213 (Mo App, 1969) ("[W]here a way is granted or reserved without limitation as 
to its use, it will not necessarily be confined to the purpose for which the land was used at the 
time the way was created, but may be used for any purpose to which the land accommodated 
by the way may naturally and reasonably be devoted."); Fleming v Napili Kai, Ltd, 430 P2d 
316, 318-319 (Haw, 1967) ("[A] grant or reservation of an easement of right of way in general 
terms should be construed as creating a general right of way for all reasonable purposes."); 
New York Central R R Co v Yarian, 219 Ind 477, 485; 39 NE2d 604 (1942) (concluding that 
"the reservation of a farm crossing is broad enough to permit the bringing in of the conduit 
underground for the purpose of supplying electricity."). 

 
12 Smith v Heissinger, 319 Ill App 3d 150, 155; 745 NE2d 666 (Ill App 4th Dist, 2001) 

(disagreeing that easements by necessity are limited to ingress and egress); Brown v Miller, 
140 Idaho 439, 443; 95 P3d 57 (2004) (concluding that an easement by necessity "reasonably 
includes utilities for a single family residence"); Morrell v Rice, 622 A2d 1156, 1160 (Me, 
1993) (right to make use of an easement created by necessity "can include the right to make 
use of the easement for underground utilities"); United States v 176.10 Acres of Land, 558 F 
Supp 1379, 1381-1382 (D Mass, 1983) (easement by necessity can include utilities); Huggins v 

 Footnote continued on next page … 
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there is already an express easement, i.e., the drive easement, which is specifically limited to 

"access to the common beach area."  Not even the authorities relied on by the Court of Appeals 

purported to recognize an implied easement for utilities under such circumstances.  Indeed, to do 

so would contradict the established principle that "implied easements are based on the presumed 

intent of the parties."  See Schmidt v Eger, 94 Mich App 728, 732; 289 NW2d 851 (1980). 

3. The Court of Appeals' Decision Constitutes an 
Unwarranted Expansion of the Common Law 

 But even if this case did present an occasion to revisit Michigan's common law relating to 

implied easements by necessity, the Court of Appeals' decision represents an unwarranted 

expansion of the common law.  Indeed, even the trial court recognized the novelty of the 

Tomeceks' request for an implied easement by necessity for utilities, and properly declined to 

grant one.  The Court of Appeals' contrary conclusion flies in the face of the cautious approach 

that this Court has taken when asked to modify the common law, particularly in the sweeping 

manner advocated by the Court of Appeals majority.  As this Court explained in Henry v Dow 

Chemical Co, 473 Mich 63, 83; 701 NW2d 684 (2005): 

 This Court is the principal steward of Michigan's common law.  See, e.g., 
Adkins v Thomas Solvent Co, 440 Mich 293, 317; 487 NW2d 715 (1992); 
Sizemore v Smock, 430 Mich 283, 285; 422 NW2d 666 (1988). . . .  [W]e have on 
occasion allowed for the development of the common law as circumstances and 
considerations of public policy have required.  See, e.g., Berger [v Weber, 411 
Mich 1; 303 NW2d 424 (1981)].  But as Justice Young has recently observed, our 
common-law jurisprudence has been guided by a number of prudential principles.  
See Young, A judicial traditionalist confronts the common law, 8 Texas Rev L & 
Pol 299, 305-310 (2004).  Among them has been our attempt to "avoid capricious 
departures from bedrock legal rules as such tectonic shifts might produce 
unforeseen and undesirable consequences" . . . .  

                                                 
Footnote continued from previous page …  

Wright, 774 So 2d 408, 412 (Miss, 2000) (easement by necessity should exist "for 
ingress/egress and for utilities"). 
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The Court further explained how this hesitancy is motivated, at least in part, by separation of 

powers considerations: 

Ours, after all, is a government founded on the principle of separation of powers.  
In certain instances, the principle of separation of powers is an affirmative 
constitutional bar on policy-making by this Court.  In other cases, however, the 
separation of powers considerations may operate as a prudential bar to judicial 
policy-making in the common-law arena. This is so when we are asked to modify 
the common law in a way that may lead to dramatic reallocation of societal 
benefits and burdens.  [Id. at 89.] 

 The Court has consistently applied these principles in declining to expand the common 

law in a variety of areas.  In Henry, for example, the Court held that a plaintiff may not recover 

for alleged exposure to pollution in the absence of an actual injury, and thus rejected a claim for 

"medical monitoring."  In Beaudrie v Henderson, 465 Mich 124, 140; 631 NW2d 308 (2001), the 

Court declined to extend the "public duty doctrine" to protect governmental employees other 

than police officers who are alleged to have failed to protect a person from the criminal acts of a 

third party.  And in Glancy v City of Roseville, 457 Mich 580; 577 NW2d 897 (1998), the Court 

refused to adopt a bright-line rule that sidewalk defects of two inches or less do not constitute a 

lack of "reasonable repair" under Michigan's governmental immunity statute.  See also Adkins v 

Thomas Solvent Co, 440 Mich 293; 487 NW2d 715 (1992) (holding that there can be no recovery 

for diminution of property values as a result of unfounded public fears of ground water 

contamination); Sizemore v Smock, 430 Mich 283, 299; 422 NW2d 666 (1988) (declining to 

recognize a parent's action for loss of her child's society and companionship when the child was 

negligently injured primarily because such an extension of traditional concepts of tort liability 

"involves a variety of complex social policy considerations"). 

 Under the Court of Appeals' decision, any property located within the state of Michigan 

that does not currently have access to utilities now has an "implied" right to such access, barring 

(or, as in this case, in spite of) proof by the burdened property owner of a "clear indication that a 
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contrary result was intended."  (COA Op at 15-16, App 147-148a).  In reaching this self-

described "declaration" of what the Court of Appeals majority viewed as good "public policy" 

based on "the realities of modern life,"13 the majority failed even to consider whether its decision 

could have "undesirable effects that neither [the Court] nor the parties can satisfactorily predict."  

See Henry, 473 Mich at 83.   

 If nothing else, the Court of Appeals' decision is likely to flood the courts with new 

lawsuits in which property owners will be seeking utility easements that were previously 

unavailable.  This is particularly troubling because many of these property owners will no doubt 

be bound by the same sort of restrictive agreement at issue in this case.  As further discussed 

below, in addition to the other defects in its analysis, the Court of Appeals majority utterly 

disregarded the fact that recognizing an implied easement by necessity would obliterate the 

restrictive agreement that the Tomeceks knew full well existed when they purchased Lot 2. 

 Finally, the Court of Appeals majority never explained how courts should go about 

determining when utilities should be considered "necessary," let alone consider whether courts 

should even be making such determinations in the first place.  The majority was obviously 

confident in its view that utilities are "necessary" for the Tomeceks' "reasonable enjoyment" of 

their property (despite the fact that the Tomeceks have used their property for the past thirty 

years solely for beach access, consistent with the terms of the drive easement), but what about 

future cases?  The Court of Appeals majority stated that utilities must be shown to be "necessary 

for the reasonable enjoyment of the property, given the location of the property and normal land 
                                                 
13 In this regard, the Court of Appeals' suggestion that "dependence" on utilities has somehow 

been "increasing" only in "recent years" is puzzling.  Arguably, society has been "dependent" 
on electricity and other utilities for quite a few decades.  Yet, easements implied by way of 
necessity have, during that time, been limited to ingress and egress.  Surely, the supposed 
"need" for utilities in order to "enjoy" property is no greater now than it was thirty years ago 
when the Tomeceks began using their property for beach access. 

830 THOMAS M. COOLEY LAW REVIEW [Vol. 26:3



2009] DISTINGUISHED BRIEF 831

40 

uses in the community," but it is by no means clear what that means, especially in light of the 

fact that application of this "test" demonstrates that the Tomeceks' own request for a utility 

easement fails to meet it.  The "location of the property" here is on a bluff overlooking Lake 

Michigan, and its "normal" use has for thirty years been beach access.  No residential 

construction has occurred since that time.  One can legitimately ask, "How is it that now, after 

the passage of at least thirty years, utilities are suddenly 'necessary' for the Tomeceks' 'reasonable 

enjoyment' of their heretofore vacant property?" 

F. In Recognizing an Easement by Necessity for Utilities, the 
Court of Appeals Disregarded a Restrictive Agreement of 
Which the Tomeceks Had Notice 

 The final (and fatal) problem with the majority's recognition of an implied easement by 

necessity for utility access is that it "eviscerates" the restrictive agreement that is expressly 

incorporated into the Tomeceks' deed.  As noted by the Court of Appeals dissent, that restrictive 

agreement, as mentioned previously, expressly prohibits the construction of a residence on their 

property "unless and until a municipal sanitary sewer line is made available to the premises."  

As the Court of Appeals dissent explained: 

[T]he so-called necessity in this case would not exist but for the restrictive 
agreement that plaintiffs had full knowledge of before acquiring their interest in 
the land.  Put another way, plaintiffs now seek an easement by necessity for a 
situation that they, by way of their predecessors, created.  If the restriction against 
building on Lot 2 did not exist, and plaintiffs could build a home using a well and 
a septic field, then a sewer easement would not be a necessity.  In essence, the 
majority's creation of a new rule eviscerates an existing contract agreed to by 
plaintiffs.  [COA Dissent at 10, App 159a.] 
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1. It is Undisputed That the Tomeceks Had Notice 
of the Restrictive Agreement and Are Seeking to 
Avoid a Situation Created by Their Predecessors 

 The Court of Appeals dissent correctly observed that the Tomeceks do not, and cannot, 

dispute that they had notice of the restrictive agreement because it is expressly incorporated into 

their predecessor's 1974 deed: 

[The Tomeceks] do not dispute that they had notice of the restrictive agreement – 
it was signed on December 10, 1974, by Janet H. Henkle (plaintiff Janice H. 
Tomecek's mother and plaintiff's predecessor in interest) and notarized.  In fact, 
Henkle signed the restrictive agreement on the same day she signed the plat, and 
both documents were recorded with the Berrien County Register of  Deeds and 
given the same liber and page number.  [See COA Dissent 7, App 156a.] 

 Thus, the Tomeceks are, in essence, seeking an easement to circumvent a situation 

created by their predecessors and that the Tomeceks knew full well prevented residential 

construction on their property when they purchased it in 1976.  As the Court of Appeals majority 

acknowledged at p 3 of its opinion (App 135a), this "situation" was first created in 1972 when a 

utility easement formerly benefiting Lot 2 was extinguished when the owners of Lot 1 purchased 

"the portion of Lot 2 at which the utility easement abutted the property": 

 When Lot 1 was conveyed in 1967, it was conveyed subject to an 
easement for beach access and subject to another easement, for the benefit of Lot 
2, for the installation, maintenance and repair of utility lines, poles, pipes and 
conduits over the northerly five feet of Lot 1.  However, in 1972, the portion of 
Lot 2 at which the utility easement abutted the property was conveyed to the 
owners of Lot 1, thus separating Lot 2 from the utility easement over the northerly 
portion of Lot 1.  As a result, after the 1972 conveyance, Lot 2 lacked all access to 
utilities from Lake Shore Road.  [COA Op at 3, App 135a (emphasis added).] 

 Consequently, the situation as it existed in 1976 when the Tomeceks acquired their 

interest in Lot 2 was that the only access to it was for beach access by way of the drive easement.  

The former utility easement had been extinguished since 1972.  This means that when the 

restrictive agreement was signed in 1974, it was well-known that Lot 2 did not have access to 

utilities and that the drive easement provided only Lake Michigan beach access.  Although the 
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original grantors later sought to create utilities access for Lot 2 in 1984, that effort was 

unavailing because at that point the original grantors "lacked any legal interest in the property."  

(COA Op at 3-4, App 135-136a).  Thus, despite the Tomeceks' assertion that this attempted 

conveyance demonstrates the original grantors' intent that Lot 2 have access to utilities, the Court 

of Appeals dissent properly recognized, as further discussed below, that any such "intent" is 

irrelevant given the plain language of the restrictive agreement.  (COA Dissent at 8, App 157a).   

 Moreover, this "putative conveyance" merely underscores the Tomecek's predecessors' 

awareness and understanding of the restrictive agreement and its impact upon Lot 2.  It was 

precisely because of the situation created by the restrictive agreement that the Tomeceks' 

predecessors attempted to convey an interest in land they no longer possessed in an effort to 

provide utilities to Lot 2.  However, as the trial court noted, that attempt was unsuccessful, as 

"the grantors had no interest left to grant at this time."  (Trial Ct Op at 10, App 126a).  Thus, it is 

undisputed that throughout this entire chronology, the drive easement provided only for beach 

access, and the only utility easement ever reserved for Lot 2 (on the northern boundary of Lot 1) 

was eliminated in 1972. 

2. The Restrictive Agreement is Plain and 
Unambiguous, and Precludes Creation of an 
Implied Easement for Utilities 

 As the Court of Appeals dissent correctly explained, creating an implied easement by 

necessity for utilities despite the restrictive agreement would profoundly alter the parties' 

contractual expectations.  These expectations have been developed over several decades by way 

of the Tomeceks' use of their property for beach access only, consistent with both the drive 

easement and the restrictive agreement.  Even the trial court recognized that "nothing is 

preventing the Plaintiffs from using and enjoying the land in the same way they have for the past 

30 years – for Lake Michigan beach access."  (T Ct Op at 8, App 124a).  Thus, the issue here is 
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not about access because "[t]he facts indicate that Plaintiffs clearly have ingress and egress to the 

property; the issue is that the access is not all that Plaintiffs wish it to be."  (Id. at 9). 

 Despite the plain language of the restrictive agreement and the undisputed state of affairs 

that existed when the Tomeceks purchased their interest in Lot 2, the lower courts concluded that 

the restrictive agreement somehow could not be read to require Defendants' permission in order 

for utilities access to be provided to the Tomeceks' property.  The Court of Appeals majority 

explained its rationale as follows: 

Defendants argued in the trial court that the language of restrictive agreement 
prohibits construction on Lot 2 unless and until the owners of Lot 1, 3, and 4 grant 
Lot 2 easement for municipal sewer service.  The trial court disagreed with 
defendants' construction of the pertinent portion of the restrictive agreement, 
explaining as follows: 

 Defendants argue that this limitation was meant to forever 
restrict any and all construction on Lot 2.  A plain reading of this 
restriction contradicts Defendant's [sic] argument:  if the grantors 
wanted to forever preclude any construction on Lot 2, the 
restriction would have stated as much in explicit language by 
ending the provision after the word "plat" [so as to read "[t]hat it is 
hereby covenanted and agreed that no building, structure or 
dwelling shall be constructed on Lot 2 of said plat"].  Defendants' 
argument in this regard must therefore fail. 

 The trial court's conclusion properly gives effect to all pertinent language 
in the restrictive agreement.  Conversely, defendants' urged interpretation would 
render more than a third of the words used in paragraph 3 of the agreement 
surplusage and would add additional terms, specifically that the owners of the 
other lots controlled if and when Lot 2 would be developed. . . .  [W]e conclude 
that the trial court did not err when it rejected defendants' interpretation of the 
restrictive agreement.  [COA Op at 12-13, App 144-145a.] 

 Contrary to the Court of Appeals' analysis, the plain language of the restrictive 

agreement, especially when considered under the circumstances that existed when it was signed, 

precludes the creation of any utilities easement except by permission.  This Court recently 

confirmed in Bloomfield Estates, 479 Mich at 214, that "[i]f a deed restriction is unambiguous, 

we will enforce that deed restriction as written unless the restriction contravenes law or public 
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policy, or has been waived by acquiescence to prior violations."  Here, the restrictive agreement 

expressly provides that Lot 2 cannot be used for residential purposes unless a sewer line is "made 

available."  Because Lot 2 currently lacks any access to utilities due to the limited nature of the 

drive easement, the language of the restrictive agreement requiring a sewer line to be "made 

available" plainly contemplates permission being obtained.   

 Although the Court of Appeals asserted that such an interpretation of the restrictive 

agreement "would render more than a third of the words used in paragraph 3 of the agreement 

surplusage and would add additional terms," it is hard to see how that is the case.  (See COA Op 

at 12, App 144a).  The Court of Appeals never even bothered to explain exactly what words 

would be rendered "surplusage," instead relying on its own ipse dixit.  As to the lower courts' 

assertion that words must be "added" to the restrictive agreement to arrive at the conclusion that 

running a sewer line requires permission, that is quite simply not true.  To the contrary, it is the 

only way to give meaning to the requirement that "no building, structure or dwelling shall be 

constructed . . . unless and until a municipal sanitary sewer is made available."  (App 172a).   

 This language most certainly does not contemplate a court creating a utility easement as a 

matter of law under the guise of "necessity," especially since the very concept of an implied 

easement by necessity for utilities did not even exist under Michigan common law at the time the 

restrictive agreement was signed.  Thus, it is literally impossible to reconcile the Court of 

Appeals' recognition of an implied easement for utilities with the language of the restrictive 

agreement.  Although the Court of Appeals acknowledged that an easement by necessity is 

ordinarily implied by law to "effectuate the presumed intent of the grantors," its decision pays no 

attention to that principle and instead disregards the only legitimate evidence of the "intent of the 

grantors," i.e., the restrictive agreement. 
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3. Established Michigan Law Requires Giving 
Effect to the Restrictive Agreement, Which 
Constitutes a Valuable Property Right 

 Given the clear language of the restrictive agreement and the fact that the Tomeceks had 

notice of it when they acquired their interest in Lot 2, the Court of Appeals dissent was 

justifiably "troubled" by the majority's decision in this case.  In Michigan, restrictive covenants 

are grounded in contract.  Stuart v Chawney, 454 Mich 200, 210; 560 NW2d 336 (1997).  Thus, 

it has long been recognized in Michigan that "a negative easement is a valuable property right"; 

that "public policy favors use restrictions in residential deeds"; and that "the judiciary's policy is 

to protect property owners who have complied with the deed restrictions." See Webb v Smith 

(After Second Remand), 224 Mich App 203, 210-211; 568 NW2d 378 (1997) (citations omitted). 

 In Terrien v Zwitt, 467 Mich 56; 648 NW2d 602 (2002), this Court reinforced the notion 

that restrictive covenants are supported by a strong public policy "which is well-grounded in the 

common law of Michigan" and that such rights should not be ignored by courts.  Id. at 70-71 

(citations omitted).  In Terrien, the Court explained that property owners in Michigan have 

always been free to improve their property in any lawful way, including through "contract," and 

that "[c]ovenants running with the land are legal instruments utilized to assist in this 

enhancement.  A covenant is a contract created with the intention of enhancing the value of the 

property, and, as such, it is a 'valuable property right.'" Id.  As such, "[t]he general rule [of 

contracts] is that competent persons shall have the utmost liberty of contracting and that their 

agreements voluntarily and fairly made shall be held valid and enforced in courts." Id. (citations 

and quotations omitted).  The Court thus emphasized that such restrictions are not only favored 

in Michigan, but that there is "considerable public policy" supporting not only the freedom of 

contract (which they represent) but also the enforcement of such covenants.  Id. at 72-73. 
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 The Court in Terrien, in turn, cited with approval the Court's earlier decision in 

Oosterhouse v Brummel, 343 Mich 283, 289-290; 72 NW2d 6 (1955), in which the Court 

cautioned that "in the absence of countervailing public policy, it is not the function of the courts 

to strike down private property agreements and to readjust those property rights in accordance 

with what seems reasonable upon a detached judicial view."   

 Given the Court of Appeals' acknowledgement that the drive easement is unambiguous, 

and given the existence of an undisputed and valid restrictive agreement, the Court's grant of a 

utility easement was error requiring reversal.  Despite the Court of Appeals' apparent belief that 

it is "unfair" that the Tomeceks are not able to develop their property without the permission of 

the other lot owners, that is the conclusion that is compelled by both the drive easement and the 

restrictive agreement.  As was suitably observed in Webb v Smith, 204 Mich App 564, 572; 516 

NW2d 124 (1994): 

The general rule with regard to interpretation of restrictive 
covenants is that where no ambiguity is present, it is improper to 
enlarge or extend the meaning by judicial interpretation. . . . 
 

*  *  * 
The policy surrounding reciprocal negative easements is firmly 
entrenched in the law of this state.  The effect of a refusal to 
enforce the easement provisions because of one owner's plight 
would be to dilute their strength and work hardship on the other 
benefited and burdened property owners.  [Emphasis added.] 
 

 In Bloomfield Estates, 479 Mich 212-213, this Court very recently reiterated how deed 

restrictions derive from the fundamental principle of "freedom of contract, which is . . . deeply 

entrenched in the common law of Michigan," and that as a result, courts should enforce such 

covenants, which "'constitute a property right of distinct worth,'" as they are written: 

 A deed restriction represents a contract between the buyer and the seller of 
property.  Uday v City of Dearborn, 356 Mich 542, 546; 96 NW2d 775 (1959).  
"Undergirding this right to restrict uses of property is, of course, the central 
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vehicle for that restriction:  the freedom of contract, which is . . . deeply 
entrenched in the common law of Michigan."  Terrien, supra at 71 n 19, citing 
McMillan v Mich S & N I R Co, 16 Mich 79 (1867).  The United States Supreme 
Court has listed the "right to make and enforce contracts" among "those 
fundamental rights which are the essence of civil freedom."  United States v 
Stanley, 109 US 3, 22; 3 S Ct 18; 27 L Ed 835 (1883).  We "respect[] the freedom 
of individuals freely to arrange their affairs via contract" by upholding the 
"fundamental tenet of our jurisprudence . . . that unambiguous contracts are not 
open to judicial construction and must be enforced as written," unless a 
contractual provision "would violate law or public policy."  Rory v Continental 
Ins Co, 473 Mich 457, 468, 470; 703 NW2d 23 (2005) (emphasis in original). . . .  

* * * 
 Because of this Court's regard for parties' freedom to contract, we have 
consistently "support[ed] the right of property owners to create and enforce 
covenants affecting their own property."  Terrien, supra at 71.  Such deed 
restrictions '"generally constitute a property right of distinct worth."'  Rofe v 
Robinson, 415 Mich 345, 350; 329 NW2d 704 (1982), quoting Cooper v Kovan, 
349 Mich 520, 531; 84 NW2d 859 (1957). 

As the Court further stated: 

If a deed restriction is unambiguous, we will enforce that deed restriction as 
written unless the restriction contravenes law or public policy, or has been waived 
by acquiescence to prior violations, because enforcement of such restrictions 
grants the people of Michigan the freedom "freely to arrange their affairs" by the 
formation of contracts to determine the use of land.  [Id. at 214, citing Rory v 
Continental Ins Co, 473 Mich 457, 468; 703 NW2d 23 (2005).] 

 The restrictive agreement in this case is deserving of the deference discussed in 

Bloomfield Estates and should be enforced as a matter of law and policy.  The language 

establishing the drive easement is clear and unambiguous.  For over thirty years, the drive 

easement has been used for beach access only, consistent with the plain terms of the restrictive 

agreement.  This was, moreover, a situation created by the Tomeceks' predecessors and as to 

which the Tomeceks indisputably had notice when they acquired their interest in the property.  

The restrictive agreement is plain and unambiguous:  no construction on Lot 2 is permitted 

"unless or until a municipal sanitary sewer line is made available to the premises."  (App 172a).  

The parties' intent, as evidenced from this plain language and the fact that the preexisting drive 
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easement is expressly limited to beach access, was that no such sewer line could be "made 

available" to Lot 2 without permission.  As the Court of Appeals' dissent observed, by imposing 

an implied easement by necessity for utilities, the Court of Appeals majority "eviscerated" the 

restrictive agreement (as well as the drive easement).  Its decision should therefore be reversed. 

IV. CONCLUSION AND RELIEF REQUESTED 

 For all of these reasons, Defendants respectfully request that the Court reverse the 

decision of Court of Appeals, and grant them such other relief as equity requires. 
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